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This  volume  contains  reports  of  trials  and  cases  of  constitu- 
tional interest  between  the  years  1850  and  1858.  The 
materials  made  use  of  are  stated  at  the  end  of  each  report. 

A  question  of  copyright  as  to  some  of  these  materials  was 
settled  by  a  payment  to  the  owners  of  the  copyright.  The 
Committee  desire  to  acknowledge  the  courtesy  of  Messrs. 
Stevens  and  Sons  and  of  Messrs.  Sweet  and  Maxwell  who 
abstained  from  raising  any  question  as  to  the  copyrights 
belonging  to  them. 

This  volume  will  be  the  last  of  the  present  series,  and 
the  Index  of  Proper  Names  and  Index  of  Subjects  are 
indices  to  the  whole  series. 

Since  the  publication  of  the  last  volume,  the  Rt.  Hon. 
George  Denman  has  died,  and  the  names  of  Sir  Courtenay 
Ilbert,  K.C.S.I.,  and  Mr.  Thomas  Raleigh,  Registrar  of  the 
Privy  Council,  have  been  added  to  the  Committee. 

As  already  observed,  the  Committee  are  in  no  way  respon- 
sible for  the  statements  contained  in  any  of  the  cases;  and 
they  were  not,  in  their  choice  of  trials  to  be  printed  in 
full,  guided  by  any  opinion  which  they  might  entertain  as 
to  the  conclusions  arrived  at  by  either  judge  or  jury  on  any 
occasion. 

Jijme,  1898. 
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The  Queen  against  Robert  Pate,  1850: 
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THE  QUEEN  agrain«i  ROBERT  PATE. 

Taial  of  Robert  Patb,  at  the  Central  Criminal  Court,  before 
Alderson,  B.,  Patteson  and  Talfourd,  JJ.,  fob  assaulting  tab 
Queen,  TnuRSDAr,  11th  July  1850. 


On  June  27tli,  18A0,  Robert  Pate,  formerly  a  lieatenant  in  the  10th  Light  DragoonB,  struck  the 
Queen  on  the  forehead  with  a  short  stick,  as  the  royal  carriage  was  beinff  driven  out  of  the  yard 
of  Cambridge  House  into  Piccadilly.  Pate  was  indicted  under  5  &  6  Yict.  c.  51.  Evidence  of 
insanity  (i)  was  given.    Verdict,  Guilty.    Sentenced  to  be  transported  for  seven  years. 

(i).  As  to  the  defence  of  insanity,  ««« the  answers  given  by  the  judges  to  the  questions  put 
by  the  House  of  Lords  after  the  trial  of  Danid  McNaughton,  4  St.  Tr.  N.  S.  487 ;  clUo,  the 
Trial  of  Lunatics  Act,  1883,  46  &  47  Vict.  c.  88.  The  later  cases  are  collected  in  Russell  on 
Crimes,  vol.  1,  p.  118,  6th  edit.;  see  also  Stephen's  *' History  of  the  Criminal  Law,"  Yol.  2, 
p.  124,  and  Pitt  Lewis'  *'  The  Insane  and  the  Law,"  1895 ;  and  for  American  authorities,  Bishop's 
<<  New  Criminal  Law,"  ss.  S83-888,  and  Hamilton  and  Godkin's  "  System  of  Legal  Medicine" 
*<  The  Insane  and  the  Law,"  vol.  2,  p.  217. 


CENTRAL  CRIMINAL  COURT. 

Before  Aldersoit,  B.,  Pattesoh 
and  Talfourd,  JJ. 

Jnly  11th,  1850. 

On  June  27th,  1850,  Bobert  Tate, 
formerly  a  lientenant  in  the  10th  Light 
Dragoons,  struck  the  Queen  on  the  fore- 
head with  a  short  stick,  as  the  royal 
carriage  was  being  driven  oat  of  the  yard 
of  Cambridge  Huuse  into  Piccadilly. (a) 
He  was  apprehended,  and  brought  np  at 
the  Home  Office  before  Mr.  HaXL,  the 
Metropolitan  Chief  Magistrate,  who  com- 
mitted him  for  trial  under  5  &  6  Vict. 
c.  51 .»  entitled — 

**  An  Act  for  providing  for  the  further  secu- 
rity and  protection  of  Her  Mijesty's  per- 
8on.*'(6) 

(a)  See  also  the  account  in  Ann.  Reg.  1850, 
Chron.  73. 

(6)  Attempts  to  wound  or  injure  the  person 
of  the  sovereign  have  been  treated  as  overt  acts 
of  the  treason  of  compassing  the  King's  death 
under  the  TreasouAct,  13  j>3,  25  Edw.  8.,  St.  5., 
c.  3.,  and  were  made  substantive  treasons  by  the 
Treason  Acts  of  1795  and  1817,  36  Geo.  3.  c.  7. 
and  57  Geo.  8.  c.  6.  Trials  for  such  offences 
were  formerly  attended  with  all  the  formalities 
»Dd  notoriety  of  trials  for  treason.  In  1800, 
sfier  Hatfield's  attempt  on  the  life  of  George 
in.,  it  was  provided  by  89  &  40  Geo.  8.  c.  98., 
that  where  the  alleged  overt  act  of  treason  was 
the  assassination  of  the  King,  or  any  direct 
tttempt  against  his  person,  hj  which  his  life 
might  be  endangered,  or  his  person  suffer  bodily 
barm,  the  case  should  be  tried  with  the  same 
procedure  as  an  ordinary  murder.    Oxford  was 
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Section  2  provides  as  follows :  — 

"  From  and  after  the  passing  €^  this  Act,  if 
any  person  shall  wilfully  discharge,  or  attempt 
to  discharge,  or  point,  aim,  or  present  at  or 

tried  under  this  statute  for  firing  at  the  Queen 
on  June  lOth,  1840  (4  St  Tr.  ».  S.  497),  and 
Francis  for  committing  the  same  offence  on 
May  80th,  1842  (ifr.  1876).  On  July  8th,  1842, 
Bean  attempted  to  discharge  a  pistol  loaded 
with  gunpowder  and  wadding  at  the  Queen,  and 
was  tried  for  a  common  assauli,  and  sentenced 
to  eighteen  months'  hard  labour  (tfr.  1882). 
A  few  days  after  Bean's  attempt.  Sir  Bobert 
Peel,  with  the  approval  of  Lord  John  Russell, 
introduced  the  messure  which  became  law  as 
5  &  6  Vict.  c.  51.  (Ann.  Beg.  1842,  Hist.  207- 
209 ;  Hansard,  vol.  65,  pp.  19-28,  U.C,  and 
pp.  166-171,  H.L.).  Section  1  extends  89  & 
40  Geo.  8.  c.  93.  by  providing  that  all  cases 
where  the  alleged  ^overt  act  of  treason  is  an 
'*  attempt- to  injure  in  any  manner  whatsoever 
the  person  of  the  Queen,"  shall  be  tried  with  the 
same  procedure  as  an  ordinary  murder.  The 
object  of  section  2,  set  out  above  in  the  text,  was 
to  provide  an  alternative  method  of  dealing  with 
such  offences  without  giving  the  prisoner  the 
notoriety  and  iipportance  conferred  by  a  trial 
for  high  treason,  and  also  to  punish  more  ade- 
quately attempts,  such  as  Bean's,  not  technically 
amounting  to  treason.  Referring  to  the  whip- 
ping provisions.  Lord  John  Bussell  observed 
whue  the  Bill  was  passing  through  Parliament 
that,  as  this  new  crime  of  endeavouring  to 
frighten  and  alarm  the  Queen  was  the  ofl&nce 
of  base  and  degraded  beings,  a  base  and  degrad'*. 
ing  punishment  was  fitly  applied  to  it.  On  June 
14th,  1849,  William  Hamilton  pleaded  guilty  to 
an  indictment  under  the  Act  for  presenting  and 
discharging  a  pistol  loaded  with  gunpowder  at 
the  Queen^  and  was  sentenced  to  £»  transported 
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near  to  the  person  of  the  Queen;  uny-gODy 
pistol,  or  any  other  description  of  firearm^,  or 
of  any  arms  whatsoever,  whether  the  same  Shall 
or  shall  not  contain  any  explosive  vabetjaiMe.  or 
destructive  material,  or  shall  discharge  or  caiise 
to  he  discharged,  or  attempt  to  discharge,  or 
eaase  to  be  discharged  any  explosive  suhstaiioe 
or  material  near  to  the  person  of  the  Queen,  or 
4f  any  person  shall  wilfully  strike  or  strike  at, 
or  attempt  to  strike  or  strike  at  the  person  of 
the  Queen,  with  any  offensive  weapon,  or  in  any 
other  manner  whatsoever,  or  if  4Uiy  person 
shall  wilf\illy  throw  or  attempt  to  throw  any 
substance,  mutter,  or  thing  whatsoever  at  or 
upon  the  person  of  the  Queen,  with  intent  in 
ftny  of  the  cases  aforesaid  to  injure  the  person 
of  the  Queen,  or  with  intent  in  any  of  the  cases 
aforesaid  to  break  the  pnhlie  peaoO}  or  whereby 
the  public  peace  may  be  endangered,  or  with 
intent  in  any  of  the  cases  aforesaid  to  alarm 
Her  Majesty,  or  (a)  if  any  person  shall,  near  to 
the  person  of  the  Queen,  wilfully  produce  or 
have  any  gun,  pistol,  or  any  other  description  of 
tf  rearms  or  other  arms  whatsoever,  or  any  ex- 
plosive, destructive,  or  dangerous  matter,  or 
thing  whatsoever,  with  intent  to  use  the  same  to 
injure  the  person  of  the  Queen,  or  to  alarm  Her 
Majesty,  every  such  person  so  offending  shall  he 
guilty  of  a  hi^h  misdemeanour,  and,  hemg  con- 
victed thereof  in  due  course  of  law,  vhall  he 
liable,  at  the  discretion  of  the  Court  before 
which  the  said  person  shall  be  so  convicted^  to 
be  transported  beyond  the  sea  for  a  term  of 
seven  years,  or  to  be  imprisoned,  with  or  with- 
out hard  labour,  for  any  period  not  exceeding 
three  years,  and  during  the  period  of  such  im- 
prisonment to  be  publicly  or  privately  whipped, 
as  often  and  in  such  manner  and  form  as  the  said 
Court  shall  order  and  direct,  not  exceeding 
thrice." 

Counsel  for  the  Crown :  The  Aliorney- 
General  (Sir  John  Jervi8),{b)  the  Solicitor' 
General  (Sir  John  EomUly),(c)  Welshy, 
Bodhinf  and  Clerk. 

Connsel  for  the  prisoner;  Cochbum{d) 
and  Huddle8ton,{e) 


for  seven  years  (7  St.  Tr.N.  S.  1180).  One 
Arthur  O'Connor,  aged  18,  was  also  tried  under 
the  Act  for  presenting  a  pistol  at  the  Queen 
with  intent  to  alarm  her,  outside  Buckingham 
Palace  on  February  27,  1879,  after  the  Thanks- 
giving Service  at  St.  Paul's  for  the  recovery  of 
the  Prince  of  Wales  (Central  Criminal  Court 
Session  Papers,  March  1872,  p.  444).  He  was 
sentenced  to  one  year's  imprisonment  and 
twenty  strokes  with  a  birch  rod.  In  1882  Rode- 
rick Maclean  was  tried  for  treason  at  Reading 
before  a  Special  Commission  for  shooting  at  the 
Queen  at  the  Windsor  Railway  Station,  but 
acquitted  on  the  ground  of  insanity. 

(a)  The  following  words  were  introduced  by 
Lord  Campbell  in  the  House  of  Lords. 

(6)  Afterwards  Chief  Justice  of  C.  P. 

(c)  Afterwards  Master  of  the  Rolls. 

id)  Afterwards  Lord  Chief  Justice  of  Eng- 
land. 

(s)  Afterwards  a  Baron  of  the  Bzcheqoer. 
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Chrk  opened  the  indictment. 

Ikdictmekt. 

Central  Criminal  Court,  \  Firet    Count.  —  The 
to  wit.  J  jurors  for  our  Lady 

the  Queen  upon  their  oaths  present,  that  Bobert 
Pate,  late  of  the  Parish  of  Saint  James,  in  the 
City  of  Westminster,  gentleman,  on  the  27th  day 
of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty,  at  the  parish  aforesaid, 
in  the  City'  of  Westminster,  and  within  the 
jurisdiction  of  the  said  Court,  with  a  certain 
offensive  weapon,  Uiat  is  to  say,  a  stick,  which  he 
the  said  Robert  Pate  then  and  there  had  and 
held,  unlawfully,  knowingly,  wilfully,  and 
maliciously  did  strike  the  person  of  our  Lady 
the  Queen,  with  intent  thereby,  then  and  there, 
to  injure  the  person  of  our  said  Lady  the  Queen, 
against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and 
dignity. 

Second  Count. — And  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present 
that  the  said  Robert  Pate,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  City 
aforesaid,  and  within  the  jurisdiction  of  the  said 
Court,  with  a  certain  other  offensive  weapon, 
that  is  to  say,  a  stick,  which  he  the  said  Robert 
Pate  in  his  right  hand  then  and  there  had  and 
held,  unlawfdlly,  knowingly,  wilfully,  and 
maliciously  did  strike  the  person  of  our  said 
Lady  the  Queen,  with  intent  thereby  to  alarm 
our  said  laAj  the  Queen,  against  the  form  of 
the  statute  in  sneh  ease  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen, 
her  Crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present 
that  the  said  Robert  Pate,  on  the  day  and  year 
aforesaid,  in  the  City  aforesaid,  and  within  the 
jurisdiction  of  the  said  Court,  with  a  certain 
other  offensive  weapon,  that  is  to  say,  a  stick, 
which  he  the  said  Robert  Pate  in  his  right  hand 
then  and  there  had  and  held,  unlawfully,  know- 
ingly, wilftdly,  and  maliciously  did  strike  the 
person  of  our  said  Lady  the  Queen,  with  intent 
thereby,  then  and  there,  to  break  the  public 
peace,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  Crown  and 
dignity. 


Opening  Speech  pos  the  Ckowk. 

IThe  Attorney- General,  in  opening  the 
case,  stated  that  never  had  he  appeared 
nnder  feelings  of  deeper  regret,  not  only 
because  the  object  of  the  attack  made  by 
the  prisoner  was  a  lady  deserving  oar 
loyalty  and  attachment,  bat  also  because  of 
the  position  of  the  prisoner,  who  was  the 
son  of  a  gentleman  of  high  respectability, 
who  had  filled  the  office  of  High  Sheriff 
of  his  county,  and  who  himself  had  held 
the  commissionB  of  Her  M^esty  as  cornel 
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»nd  lieutensnt  in  the  10th  Hussars,  (a)  and 
bad  for  some  time  retired  from  the  armjr, 
and  lived  in  comparatiye  priyacy  m 
London,  a  life  of  great  regularity.  It 
was  not,  however,  for  the  counsel  for  the 
Grown  to  dilate  upon  the  conduct  and 
motiyes  of  the  prisoner  at  this  stage,  bat 
rather  to  present  a  general  outline  of  the 
eyidence  to  the  jury.] 

On  Thursday,  the  27th  of  June  last, 
about  the  hour  of  six  or  a  little  after,  Her 
Majesty  lefb  the  Royal  Palace  in  an  open 
carriage,  accompanied  by  the  usual  at- 
tendants, and  with  the  Boyal  children,  for 
the  purposes  of  paying  a  yisit  at  Cam- 
bridge House.  She  arriyed  there  about  a 
quarter  or  twenty  minutes  past  six  o'clock, 
and  droye  into  the  gate  to  make  her 
general  inquiry.(&)  A  crowd  was  attracted 
round  the  gates  of  Cambridge  House  for 
the  purpose  of  seeing  Her  Majesty  leaye 
that  place,  and  in  the  crowd  was  the 
prisoner.  As  Her  Majesty's  carriage 
came  from  the  gates  at  a  slow  pace, 
or  stopped  for  the  purpose  of  clearing 
away  tne  crowd  and  maiuDg  a  turn  into 
Picradilly,  the  prisoner  stepped  forward, 
and  with  a  cane,  which  he  hela  in  his  hand, 
struck  Her  Majesty  upon  the  forehead 
a  blow  of  some  yiolence  which  drew  blood, 
and  caused  a  considerable  swelling.  The 
wound  bled  for  some  time  a^r  the 
arriyal  of  Her  Majesty  at  the  Palace. 
Sir  Jame8  Clark  was  sent  for ;  some  appli- 
cation was  made  to  the  wound,  and  With 
her  usual  self-possession  and  presence  of 
mind.  Her  Majesty,  being  desirous  of 
satisfying  her  subjects  that  nothing  serious 
hfld  occurred  to  endanger  her  comfort  or 
her  life,  appeared  in  public  that  eyening, 
to  the  great  satisfaction  of  her  subjects, 
who  had  cause  for  congratulation  thab  she 
had  reoeiyed  comparatively  a  very  slight 
iDJnry.(c) 

'  These  are  the  short  facts  which  will 
be  proved  in  evidence.  It  Is  not  for  me, 
nor,  forgive  me  fbr  saying,  is  it  for 
you  as  jurors  to  speculate  as  to  the 
motives  which  actuate  persons  who  vio- 
late the  laws  of  their  country.  Motives 
may   be    suggested  which  it   would  be 

(a)  This  regiment  was  generally,  but  not  yet 
officially,  known  as  a  regiment  of  Hussars. 
Lord  Fit<roy  Somerset,  in  a  letter  to  Sir 
QeoTge  Grey,  states  the  prisoner's  services  as 
follows:  Cornet,  10th  light  Dragoons,  5tliifeb- 
mszyy  1 84 1 ,  by  porehase ;  Lieutenant,  22  od  July, 
1842.     Sold  out  80  March,  1846. 

(6)  About  the  condition  of  the  Dnke  of  Cam- 
bridge, who  died  a  few  days  later. 

(e)  •'The  blow  inflicted  by  the  stick,  which 
had  a  ferule  at  the  end,  struck  the  bonnet  and 
forehead  of  Her  Majesty,  causing  a  contusion, 
and  also  a  slight  incision  of  the  skin,  which 
Med.'*-— Brief  for  the  prosecution. 


imprudent  and  certainly  indiscreet  to 
enter  upon;  but  above  all,  nobody  can 
be  allowed,  in  a  court  of  justice,  to  say 
that  the  absence  of  motive  and  the  un- 
accountable nature  of  the  act  which  is 
charged  against  him  are  so  be  any  founda- 
tion whatever  for  immunity  from  punish- 
ment. What  ground  of  excuse,  then,  can 
be  suggested  by  my  learned  friend  ?  It  is 
rumoured  an  endeavour  will  be  made  to 
establish  that  the  prisoner  is  not  account- 
able for  his  actions.  It  is  of  extreme 
importance  that  questions  of  that  descrip- 
tion should  be  decided  after  the  most 
temperate  consideration,  and  be  governed 
by  the  strictest  rules  of  law.  It  is  not  to 
be  endured  that  persons  should  endeavour 
to  establish  any  immunity  from  punish- 
ment in  consequence  of  their  guilt  by 
endeavouring  idly  and  without  the  most 
substantial  grounds,  to  set  up  that  they 
are  not  responsible  for  their  actions.  It 
would  not  06  becoming  of  me  now  to 
advert  to  the  governing  principles  by 
which  you  must  be  actuated  if  that  ques- 
tion be  submitted  for  your  oonsidoration. 
My  learned  friend,  if  he  is  in  a  con- 
dition to  establish  that  defence,  will,  of 
course,  lay  down  before  you  those  rules 
which  wiU  actuate  your  conduct,  and  apply 
those  rules  to  his  evidenoe.  If  he  cannot 
do  so  successfully,  I  am  sure  the  public  is 
safe  in  his  hands— he  will  not  endeavour 
to  mislead  you  by  any  attempt  to  pervert 
the  ends  or  justice,  in  this,  or  in  any 
other  case ;  and  I  am  certain  that,  what- 
ever may  be  the  result,  you  will  be  guided 
by  the  direction  of  my  lord  to  arrive  at 
a  safe  and  just  conclusion  which  will  be 
satisfactory  to  the  public. 

EVIDENCB  POR  THE  CbOWK. 

Colonel  Grey — Examined  by  the  Solioitor* 

Oeneral. 

I  hold  the  office  of  eqaerry  to  Her 
Majesty.  I  was  equerry  m  waiting  on 
Thursaay,  27th  June. — Her  Majesty  left 
Buckingham  Palace  about  six  o'clock  that 
day,  in  an  open  barouche  of  the  usual 
height.  It  drove  up  Constitution  Hill  and 
down  Piccadilly,  to  Cambridge  House, 
where  Her  Majesty  alighted.  She  left 
Cambridge  House  about  half-past  six ; 
the  carriage  came  out  of  the  east  gate, 
the  one  nearest  St.  James's  Street,  and 
furthest  from  Hyde  Park.  There  was,  at 
the  gate,  the  usual  crowd  that  always 
attends  on  such  occasions;  not  an  un- 
usual crowd.  The  carriaffe  necessarily  pro- 
ceeded slowly,  to  enable  the  leaders  to 
turn  into  tne  street  ;  it  was  almost 
stationary.  I  saw  a  well-dressed  man 
step  forward  as  the  carriage  passed  the 
gates — ^what  he  did  I  oonld  not  exactly 
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see.  I  saw  Benwich,  the  footman,  who 
was  behind,  lean  forward  and  seize  that 
'man  by  the  oollar ;  and  that  man  was  the 
■prisoner.  I  was  on  horseback  behind,  and 
•had  not  got  oat  of  the  gate.  As  I  was 
"passing  on  the  prisoner  came  behind  the 
Tumble,  and  the  crowd  instantly  closed 
in.  I  saw  the  police  take  hold  of  him, 
iind  I  went  after  the  carriage,  which  drove 
on.  When  Her  Majesty  arrived  at  Buck- 
ingham Palace,  Sir  James  Cla/rk  was  sent 
for.  I  afterwards  saw  a  bandage  on  Her 
Majesty's  forehead,  and  the  blood  was 
coming  through  the  bandage. 

Robert  Benwick — Examined  by  WeUhy. 

I  am  sergeant  footman  to  Her  Majes^ ; 
-I  am  in  constant  attendance  on  Her 
'Majesty  when  driving  out.  On  Thurs- 
day, 27th  June,  Her  Majesty  went  to 
Cambridge  House.  I  was  sitting  behind 
in  the  rumble.  As  the  carriage  was  coming 
out  of  the  gate  I  saw  the  d^endant  strike 
the  Queen  over  the  head  with  a  small 
cane ;  this  (jiradMced)  is  it.  I  do  not  know 
with  which  end  of  the  cane  he  struck  Her 
-Majesty.  The  carriage  was  moving  very 
slowly,  and  I  leaned  forward  and  caught 
him  by  the  collar.  I  have  not  the  slightest 
doubt  of  his  being  the  man.  I  saw  him 
taken  hold  of  by  the  crowd.  I  went  on 
with  the  carriage. 

Cross-examined  by  Coclcbwm» 
He  was  rather  roughly  handled,  I  be- 
lieve P — "Well,  I  cannot  say. 

Aldeason,  B.  :  Which  hand  did  he  hold 
the  cane  in  P — In  his  right  hand. 

James  iSt^ver-r-Examined  by  Bodkvn* 

I  am   a  police-sergeant.      I  was  near 
Cambridge    House    on    the    evening    in 
question,   and   observed   the  crowd  col- 
lected.   I  observed  Her  Majesty  about  to 
leave  the  fore-court  of  Cambridge  House.  I 
heard  some  exclamation,  which  called  my 
attention  to  the  carriage,  and  I  then  saw 
the  prisoner  with  this  stick  in  his  hand. 
I  took  it  from  his  right  hand.    I  assisted 
in  protecting  him   from  the  violence  of 
the  crowd.    They  would  have  been  very 
violent  to  him — one  person   struck  him. 
I  conveyed  him  to  Vine  Street  station 
and  searched  him.    He  was    asked   his 
name;  he  said  it  was  Robert  Pate;  that 
he  lived  at  27,  Duke  Street,  St.  James's ; 
that  he  was  formerlv  a  lieutenant  in  the 
10th  Hussars,  and  also  came  from  Wis- 
bech.   He  said  he  must  caution  those  men 
as  to  what  they  were  saying  (that  was  some 
of  the  witnesses  who  were  stating  what 
they  had  seen),  for  they  did  not  know 
whether  he  hit  at  her  bonnet  or  her  head ; 
that  it  was  a  slight  blow  with  a  light  stick. 

Cross-examined  :  27,  Duke    Street,  is 
his  right  place  of  address,  isit  not  P — Yes. 

BVIDBNCB  FOR  THK  CrOWN. 


Samuel  Cowling — Examined  by  Cle^'h. 

I  am  a  bookseller,  living  at  Norwich 
Court,  Fetter  Lane.  On  Thursday,  27th 
June,  about  twenty  minutes  past  six 
o'clock,  I  was  among  the  crowd  waiting 
for  Her  Majesty  to  leave  Cambridge 
House.  I  was  standing  in  the  front  part 
of  the  crowd,  and  the  prisoner  came  and 
took  his  station  at  my  right  elbow,  so 
close  as  to  touch  me ;  he  made  an  attempt 
to  get  in  front  of  me,  and  I  put  my  arm  in 
front  of  him  again.  While  I  was  standing 
by  the  side  of  him  Her  Majesty  came  out  in 
an  open  barouche,  and  at  the  moment  it 
was  in  front  of  us  it  halted  a  second  for 
the  outriders  to  clear  the  way.  We  were 
at  the  Hyde  Pork  side,  the  right  side  of 
the  carriage,  the  same  on  which  Her 
Majesty  was  sitting,  and  the  prisoner 
inade  one  step  in  advance  and  struck  Her 
Majesty.  He  had  his  right  hand  free,  and 
he  struck  with  that  hand.  The  blow  ap- 
peared to  me  to  fall  partly  on  the  Queen's 
bonnet  and  partly  on  her  face;  I  could 
not  soe  distinctly. 

Aldebson,  B  :  Was  it  a  violent  blow  P — ^It 
was  as  violant  as  a  man  might  strike  with- 
out using  any  extra  exertion.  It  was  not 
a  violent  blow ;  still  it  was  a  hard  blow :  I 
should  not  like  it  to  have  come  upon  my 
own  forehead,  I  confess. 

Clerk  :  Could  you  observe,  when  the 
prisoner  raised  his  hand  with  the  stick, 
whether  the  blow  was  aimed  in  any  par- 
ticular direction  P — From  the  prisoner's 
attitude,  it  is  my  impression  that  the  blow 
was  so  aimed  as  to  fall  on  the  face  below 
the  bonnet.  It  was  a  sweeping  blow  rather 
than  a  downward  blow.  I  was  the  first 
to  seise  him.  I  seized  him  at  once,  and 
the  policeman,  SUver,  came  up  and  took 
him  mto  custody.  There  were  three  of  the 
royal  children  in  the  carriage  with  Her 
Majesty.    I  do  not  know  which  they  were. 

Cross-examined  by  Coehburn, 

Were  there  a  good  many  people  there  P — 
As  near  as  I  can  guess  150  or  200.  There 
were  persons  on  each  side  of  us  and  be* 
hind.  When  he  struck  the  blow  the  car- 
riage was  in  front.  There  was  a  lady 
sitting  in  the  front  of  the  carriage  facing 
Her  Majesty. 

BrC-ezamined  by  Clerk* 

The  Prince  of  Wales,  Prince  Alfred, 
and  I  think  the  Princess  Boyal,  wera  in 
the  carriage  with  Her  Mi^esty. 

Sir  James  Clark — Examined  by  the 
A  ttomey-  OeneraL 

I  am  physician  to  Her  Majesty.  I 
was  sent  for  to  see  Her  Majesty  between 
eight  and  nine  o'clock  in  the  evening. 
I  examined  her  forehead,  and  found  a 
considerable  -tamoor  on  the  outer  angle 
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of  the  right  brow,  and  a  small  cut.  It 
had  been  bleeding,  and  the  part  was 
Tery  red«  I  was  snrpri^ed  to  find  so 
much  injury  produced  from  so  small  a 
stick — ^it  cut  through  the  bonnet.  I  think 
it  must  have  been  used  with  considerable 
force;  the  bonnet  was  broken  in.  It  was 
a  horse-hair  bonnet,  very  thin  and  elastic. 
It  must  have  struck  on  the  flat  part  of  the 
bonnet,  eiactly  behind  the  wire  margin. 

Cross-examined  by  Goclcbwm. 

You  assume  that  the  blow  was  struck 
through  the  bonnet? — Yes;  I  saw  the 
bonnet,  and  examined  it.  It  was  elastic, 
and  was  in  its  place  when  I  saw  it.  The 
wire  round  it  was  bent.  I  think  it  im- 
possible for  the  wire  to  have  assisted  in 
producing  the  injury,  because  the  wire 
was  far  beyond  where  the  blow  was  struck 
when  the  bonnet  was  on  the  head. 

Speech  for  the  Defence. 

'  Cockbwrn:  May  it  please  your  lord- 
Ships,  gentlemen  of  the  jury,  if  my 
learned  friend,  the  Attomey-Qeneral,  felt 
this  to  be  a  most  painful  case  as  regards 
his  feelings,  you  will  easily  suppose  how 
much  more  painful  is  to  me  the  duty 
which  I  have  to  perform.  In  common 
with  him  and  with  every  one  of  Her 
Majesty's  subjects,  I  cannot  but  feel  that 
this  is  a  very  painful  case ;  inasmuch  as 
an  outrage  nas  been  committed  upon  a 
sovereign  whom  we  all  reverence  and 
love  to  a  degree  that  certainly  was  never 
surpassed  with  reference  to  any  other 
sovereign  who  ever  sat  upon  the  throne 
of  these  realms.  But,  however,  there  is 
another  feeling  which  applies  more  par- 
ticularly to  my  position  in  the  present 
matter,  and  that  b,  that  I  am  culled  upon 
•to  defend  against  so  serious  a  charge  an 
unfortunate  gentleman  who,  as  you  have 
heard,  has  moved  in  a  highly  respectable 
sphere  in  society,  and  who  has  nad  the 
-honour  of  bearing  Her  Majesty's  commis- 
sion. 

Kow,  gentlemen,  my  learned  friend  was 
quite  right  in  anticipating  that  there 
could  be  but  one  line  of  defence  which 
I  could  adopt  upon  this  present  occasion. 
As  to  denying  this  unfortunate  fact,  or 
Gontrovertmg  it  for  a  moment,  it  would 
•be  perfectly  idle,  and  to  waste  your  time 
and  to  insult  your  understandings;  nor 
does  it  fcrm  any  part  of  my  instructions 
to  do  so.  That  the  prisoner,  Mr.  FaU, 
undoubtedly  did  commit  the  act  with 
which  he  now  stands  charged  is  a  matter 
which  cannot  be  for  a  single  moment 
disputed.  Yon  have  heard  that  when 
inquiries  were  made  of  him  at  the  Police 
Station,  he  did  not  deny  the  fact.  It 
ia  impossible,  therefore,  that  any  other 
ground  of  defence  can  be  adopted  upon  the 


{}reSent  occasion  than  the  one  which  my 
earned  friend  very  truly  anticipated  \ 
and  you  yourselves,  I  have  no  doubt; 
muat  have  anticipated  it  also.  The  very 
nature  of  the  act  would  lead  you  in  the 
first  instance,  independently  of  other  factd 
and  the  ^idence  that  can  be  brought 
before  you  in  the  present  case,  to  only  one 
conclusion,  and  that  is,  that  the  man  who 
committed  such  an  act,  could  not  be 
possessed  of  the  degree  of  sanity,  of  un- 
clouded intellect  which  the  rest  of  man- 
kind possefis  in  general.  Who  on  earth 
but  an  insane  man  without  any  motive^ 
for  none  can  possibly  exifit  here,  would 
inflict  an  outrage  upon  the  Queen  of 
these  realms,  a  lady  whose  private  vir* 
tnes,  as  well  as  her  Royal  dignity  and 
her  public  conduct,  have  ensured  her 
the  admiration,  the  reverence,  and  the 
love,  both  as  a  Queen  and  a  lady,  of 
every  individual  of  these  realms.  It  is 
impossible  but  that  it  should  occur  to  one 
at  the  very  first  blush  that  a  madman  had 
done  such  a  thing  as  this,  in  the  open  day* 
surrounded  by  a  crowd  of  persons  from 
whom  he  must  naturally  expect,  if  he 
reflected  for  a  sinele  moment,  that  their 
first  impulse  would  be  to  inflict  upon  him 
summary  and  immediate  punishment  of 
the  most  serious  nature;  and  knowing 
perfectly  well  that  an  outrage  of  that 
description  would  not  pass  unpunished  by 
the  law.  To  imagine  that  anyone  but  an 
insane  man  could  have  committed  such 
an  act,  is,  it  appears  to  me,  perfectly  im« 
possible. 

Now,  gentlemen,  I  shall  be  enabled  to 
sbow  you  that  it  is  not  merely  from  the 
act  itself  that  you  would  arrive  at  that 
inference,  but  I  shall  be  able  to  lay  before 
you  evidence  which  can  leave  no  doubt 
whatever  in  your  minds  that  this  unfortu- 
nate gentleman  is  the  victim  of  mental 
aberration  to  a  most  serious  degree. 
Grentlemen,  my  learned  friend,  the  AU 
tomep'Oenercd,  in  his  very  temperate  and 
excellent  address  to  you,  gave  me  credit 
for  supposing  that  I  should  not  endeavour, 
even  m  the  discharge  of  my  duty  as  an 
advocate,  in  which  position,  of  course, 
one  is  bound  to  do  all  for  the  protection 
of  one's  client  that  one  can  possibly  do— 
that  I  should  not  ask  you  to  violate  anv 
of  those  fundamental  rules  of  law  which 
exist  for  the  protection  of  the  subject  as 
well  as  of  the  sovereign,  nor  will  I  do  so, 
and  it  would  be  wholly  idle  if  I  were  to 
attempt  any  such  course.  I  certainly 
shall  not  ask  you,  if  the  evidence  does  not 
come  up  to  the  necessary  point,  to  com- 
miserate this  unfortunate  young  man,  or 
to  stretch  the  principles  which  are  essen- 
tial to  the  preservation  of  society,  with 
regard  to  the  conviction  of  oti'enders 
and  the  infliction  of  punishment  for  the 
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repression  of  oflTenoes.  Undoubtedly,  I 
agree  with  my  karned  friend  that  there 
are  certain  rales  in  these  matters,  and 
those  rules  must  be  adhered  to,  and, 
undoubtedly,  the  rule  of  the  English  law 
as  laid  down  by  the  learned  judges  upon 
Tarious  ocoasions,  and  especially  upon  a 
very  recent  one,  is  this,  tnat,  in  order  to 
be  exempt  from  the  ordinary  penalties 
which  follow  upon  offences  against  the 
law,  the  party  must  be  in  that  state  of 
mind  in  wLicn  he  is  incompetent  to  dis- 
criminate between  right  and  wrong.  I 
am  quite  aware  that  that  is  the  rule. 
It  will  be  f(  r  you  to  say,  when  the  eyi* 
dence  is  befcre  you,  whether  the  prisoner 
at  the  bar  is  in  that  condition.  I  own, 
gentlemen,  that  with  the  facts  before  me 
which  I  am  about  to  state  to  you,  and 
with  the  view  that  1  know  the  medical 
gentlemen  whoae  assistance  upon  the 
present  occasion  has  been  sought  and 
obtained  take  of  the  subject,  I  am  bound 
to  say,  that  J  do  not  entertain  a  Tery 
sanguine  expectation  as  to  the  result ;  nor 
can  I  venture  to  believe  that  I  am  upon 
certain  and  safe  ground  as  to  your  oommg 
to  a  conclusion  that  the  prisoner  at  the 
bar  was  incapable  of  discriminating  be- 
tween right  and  wronff.  But  it  will  be 
necessary  that  I  should  lay  the  evidence 
before  you,  because,  if  it  should  not  fall 
within  your  sphere  and  your  province  to 
form  a  conclusion  upon  it  favourable  to 
the  prisoner,  it  is  yet  essentiallv  neces- 
sary that  the  state  of  his  mind  snould  be 
brought  before  the  Court  in  order  that 
they  may  deal  with  him.  Gentlemen, 
I  shall  lay  the  facts  before  you  and  their 
lordships  who  are  trying  this  case,  and 
then  I  will  take  upon  myself  to  say  that, 
although  there  may  still  be  such  an 
amount  of  intelligence  remaining  as  shall 
not  entitle  this  unfortunate  gentleman  to 
an  exemption  from  all  the  consequences 
of  his  conduct,  still,  it  will  be  perfectly 
clear  that  his  mind  has  become,  to  a  very 
great  and  most  serious  extent,  impaired 
and  damaged ;  and  if  responsible  to  the 
law  at  all,  he  is  not  responsible  in  the 
same  degree  in  which  any  one  of  us 
would  be  who  have  not  the  misfortune 
to  labour  under  any  aberration  of  that 
description. 

Gentlemen,  you  have  heard  from  my 
learned  friend,  the  AUom^ff-Gmieral,  that 
the  prisoner  is  the  son  of  a  highly 
respectable  gentleman,  and  a  gentleman 
of  property  in  the  county  of  Cambridge, 
who  has  filled  the  oflSce  of  High  Sheriff 
of  the  county,  and  indeed,  had  the 
honour  in  that  capacity  of  receiving  Her 
Majesty  upon  the  occasion  of  the  in- 
stallation of  Prince  Albert  as  Chancellor 
of  the  University  of  Cambridge.  He 
himself  obtained   a  commission  in   the 
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10th  Hussars.  He  joined  that  regiment 
in  the  year  1841,  and  although  there  was 
even  at  that  period  something  strange 
and  peculiar  and  eccentric  about  his 
manner,  yet  there  was  nothinff  then  which 
indicated  insanity.  His  conduct  vrae  re- 
markable for  its  propriety,  he  discharged 
all  his  duties  as  an  officer  in  the  most 
exemplary  manner,  gave  the  greatest 
Hatisfaoticn  to  his  colonel  and  to  his 
brother  officers,  and  to  the  men  of  the 
regiment  with  whom,  as  an  officer,  he 
was  brought  in  contact;  and  I  think  I 
can  take  upon  myself  to  say  there  was  not 
a  man  in  nis  position  more  esteemed  and 
beloved  in  the  regiment,  both  by  officers 
and  by  men,  than  the  prisoner.  Colonel 
Vandeleur,  the  well-known  and  highly 
honoured  colonel  of  that  regiment,  I  be- 
lieve, took  this  young  man  into  his  notice 
upon  more  than  one  occasion — ^took  him 
out  Avith  him,  I  think,  when  the  regiment 
was  in  Ireland,  to  visit  more  than  once, 
and  in  short  showed  him  very  consider- 
able favour.  Things  continued  in  this 
way,  the  prisoner  giving  satisfaction  to 
everybody,  but  at  the  same  time  showing 
great  peculiarity  of  manner  and  consider- 
able eccentricity,  so  as  to  excite  remark 
amongst  his  fellow  officers  and  his  colonel, 
until  the  end  of  the  vear  1843,  when  a 
circumstance  happened  which  occasioned 
very  great  excitement  and  irritation  in 
his  mind,  and  which  appears  to  have  had 
a  very  bad  and  disastrous  influence  upon 
him.  He  had,  like  every  other  officer  in 
a  cavalry  regiment,  a  certain  number  of 
horses,  and  amonsst  them  a  favourite 
horse  which  cost  nim  a  great  deal  of 
money,  and  to  which  he  was  very  much 
attached.  He  had  also  a  Newfoundland 
dog,  to  which  he  was  particularly  at- 
tached; one  of  great  sagacity,  and  a 
favourite  with  all  the  regiment.  It  so 
happened,  unfortunately,  that  another 
dog  belonging  to  the  major  of  the  regi- 
ment went  mad,  bit  this  favourite  dog, 
and  all  three  of  Mr.  PcUe*9  horses.  The 
horses,  and  the  dog,  shortlv  after  that  time, 
were  seized  with  hydrophobia,  and  were 
obliged  to  be  destroyed ;  and  the  loss  of  this 
dog  and  his  favourite  charger,  which  were 
obliged  to  be  shot,  seems  to  have  affected 
his  ruind  and  to  have  distressed  him  to  a 
degree  which  is  almost  beyond  descrip* 
tion.  He  lay  down,  I  am  told,  by  the 
side  of  his  horse,  and  shed  tears  over 
him;  in  short,  it  put  him  in  a  state  of 
excitement  and  mental  irritation,  from 
which  he  was  a  verv  long  time  before  he 
recovered.  Now,  the  probability  is,  that 
this  circumstance,  distressing  enough  in 
itself,  and  likely  to  be  of  some  annoyance 
and  regret  to  anyone,  operating  upon  a 
mind  alreadv  predisposed  to  excessive 
irritability,   had   a  very  fatal   influenoa 
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upon  Mr.  FaU,  and  from  that  time  his 
mamier  appears  to  have  been  completely 
changed.  He  became  reseryed,  gloomy, 
retired  in  his  habits,  morose  in  ms 
manner ;  he  ceased  to  take  interest  or  to 
deriTe  any  enjoyment  from  the  discharge 
of  his  duties — he  who  had  been  so  regnlar 
aboat  them  before ;  in  short,  eyerything 
seemed  to  be  distasteful  to  him ;  he 
neglected  his  dnties  as  an  ofiBoer,  and  in 
consequence  he  fell  nuder  the  reprehen- 
sion of  his  colonel ;  amongst  other  things 
he  would  not  replace  the  horses  which  he 
had  lost — his  father  furnished  him  with 
the  means.  There  seems  to  have  been 
some  morbid  feeling  aboat  him  that  he 
would  not  have  any  other  horse,  and  in 
consequence  he  ffot  into  some  degree  of 
discredit  with  nis  colonel,  and  some 
observations  were  made  about  it.  After 
a  time,  he  yielded  to  the  remonstrances 
of  his  broUier  ofBcers,  and  his  father 
sent  him  over  a  very  handsome  horse 
from  England  to  Dublin.  He  was  sent 
over  with  a  detachment  to  Dublin,  to  ^et 
this  horse.  He  went  to  Dublin,  and  m- 
Btead  of  discharging  his  duties  there  and 
immediately  rejoining  his  regiment,  which 
was  then  at  Newbridge,  in  Ireland,  with- 
out leave  of  absence,  without  communi- 
cation with  anybody,  without  even  com- 
municating with  his  servants,  he  saddenly 
took  it  into  his  head  to  leave  Dublin  and 
start  for  London.  He  came  away  with 
nothing  but  a  light  great  coat  and 
a  carpet  bag,  and  came  to  London, 
where  he  was  met  w:alking  about  in 
a  manner  yeiy  extraordinary,  and  his 
appearance  very  remarkable,  by  one  or 
two  persons  who  knew  him.  He  was 
asked  what  he  was  doing  in  Loudon ;  he 
ooald  give  no  satisfactory  account  of 
himself;  his  manner  seemed  strange  and 
wild,  and  he  was  recommended  to  go 
down  to  his  father.  He  went  down  to  his 
lather  in  Cambridgeshire.  His  father  was 
greatly  astonished  at  finding  him  there ; 
he  asked  him  whether  he  had  leave  of 
absence.  He  asked  why  he  came  away; 
the  oolv  answer  was  &at  he  had  been 
watched  by  persons,  that  there  was  a 
conspiracy  against  him,  th%t  he  was 
watcnad  wherever  he  went.  Those  are 
common  delusions  of  persons  at  all  affected 
with  insanitj.  He  eaid  that  people  were 
watching  hun  to  London,  and  wherever 
he  went,  and  that  there  was  a  conspiracy 
to  destroy  him.  I  must  tell  you  that, 
before  he  left  his  regiment,  he  had  this 
notion  about  a  conspiracy.  He  would  not 
join  his  brother  officers  at  dinner,  because 
he  was  satisfied  that  the  messmen  and  the 
cooks  had  entered  into  a  conspiracy  to 
poison  him,  and  that  his  life  would  be 
sacrificed  if  he  dined  at  the  mess.  That 
was  one  notion;  fmd  another  idea  which 


occurred  to  him  was  this,  that  his  inside 
was  f^U  of  stones  and  brickbats ;  and  he 
actually  went  to  the  colonel  and  com- 
plainod  of  the  surgeon  of  the  regiment, 
that  his  inside  was  full  of  stones  and 
brickbats,  and  that  the  surgeon  was  not 
a  competent  man  to  be  surgeon  of  the 
regiment,  because  he  could  not  remove 
those  things  from  his  inside. 

Grentlemen,  however,  notwithstanding 
all  this,  his  father  thought  it  was  merely 
a  temporary  excitement  consequent  upon 
the  loss  of  his  horses — he  felt  the  very 
serious  result  of  his  staying  awav  from 
his  regiment  without  leave  of  absence, 
and  he  insisted  upon  his  immediate  re- 
turn.  He  did  go  back  and  rejoin  the 
regiment.  He  was,  of  course,  put  under 
arrest  immediately,  having  been  absent 
about  a  fortnight  without  any  leave  at 
all,  and  was  called  upon  to  give  some 
account  of  where  he  had  been  and  wh»t 
he  hfid  been  doiug.  His  answer  was  so 
wild,  so  incoherent,  so  utterly  unbatis- 
factory,  that  the  parties  were  at  once 
impressed  with  the  opinion  that  h«)  was 
really  not  of  sane  mind.  And  although 
the  matter  was  reported  to  the  command- 
ing officer  in  the  district,  instead  of 
bringing  this  matter  to  a  court  martial, 
as  they  would  have  done  if  they  had 
believed  him  to  be  properly  responsible 
for  his  conduct,  they  treated  him  with  an 
unusual  degree  of  leniency  in  consequence 
of  being  utterly  convinced  that  he  was 
not  in  a  right  state  of  mind.  Things 
went  on  so  unsatisfactorily,  that  at  last 
Colonel  Va/ndeleur  felj  it  was  not  fit- 
ting that  he  should  remain  in  the  regi- 
ment. He,  in  the  first  place,  commimi- 
cated  with  Mr.  Murray,  the  surgeon  of 
the  regiment,  about  this  question  of  in* 
sanity.  Colonel  Vandeleur  was  convinced, 
as  were  his  brother  officers,  that  he  was 
mad.  Colonel  Vandeiewr  consulted  Mr. 
Mwrray,  the  surgeon  of  the  regiment- 
regimental  surgeons  are  not  conversant 
with  the  nice  questions  of  cases  of  in« 
sanity,  or  with  the  nice  shadowy  grada- 
tions which  exist  between  complete  mania 
and  the  minor  degrees  of  mental  aberra- 
tion. Mr.  Murray  did  not  see  that  there 
was  anything  to  justify  his  being  locked 
up,  and  Colonel  Vandeleur  thought  it 
the  best  way  to  write  to  his  father  and 
sajr,  that  in  the  state  of  the  young  man's 
mind,  it  was  not  right  and  proper  that  he 
should  remain  in  the  regiment.  The 
consequence  was,  leave  was  granted  to 
him,  and  he  came  home.  Instead  of 
going  to  hio  father,  he  came  to  London 
without  any  communication  to  his  father, 
sold  hii  commission,  and  set  up  his  resi- 
dence in  London.  He  first  went  to  reside 
in  Jermyn  Street,  and  I  can  show  you 
how  extraordinary  his  manner  was^-hui 
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manner  at  all  times  was  of  the  most  wild 
defeoription;  his  reason  was  oocasionally 
perfectly  sane,  at  other  times  qnite  of  the 
contrary  description.  Hy  learned  friend 
has  allnded  to  his  regolarity — his  habits 
were  of  the  most  stndions  regularity,  not 
the  regnlarity  of  an  ordinary  man,  bat 
the  minute  re^larity  of  a  man  whose 
intellect  was-  impaired.  He  lived  cer- 
tainly a  Tery  secluded  and  very  ratired 
life.  Whenever  he  went  out,  which  he 
did  with  remarkable  regulaiity,  his  man- 
ner was  iJways  sach  as  tu  excite  the 
attention  of  every  passer  by;  his  gait, 
his  look,  his  dress,  his  gesture  as  he 
passed  along  flourishing  his  arms,  carry- 
ing  some  little  stick  or  an  umbrella,  and 
using  it  with  a  variety  of  gestures  and 
gesticulations,  attracted  the  attention  of 
everyone — ^he  always,  winter  and  summer, 
wore  the  same  di^ss — he  kept  precisely 
the  same  hours,  leaving  home  precisely 
at  the  same  moment,  and  returning  at 
precisely  the  same  moment,  and  taking 
invariably  the  same  accustomed  walk; 
and  the  policemen  upon  their  beats,  the 
cabmen  upon  their  stands,  the  tradesmen 
in  the  streets,  which  in  this  single  accus- 
tomed walk  he  was  in  the  habit  of  pass- 
ing, all  knew  the  man,  and  all  of  them 
set  him  down  with  one  universal  accord 
as  a  madman. 

The  inspectors  of  police  were  more  or 
less  on  the  watch,  attracted  by  his  man- 
ner, and  satisfied  that  he  was  not  in  his 
senses  like  other  people,  they  were  on  the 
watch  for  him  to  see  that  he  did  not 
break  out  into  any  act  of  violence  or 
outrage,  and  they  watched  him  from  time 

to  time. 

There  is  one  thing  I  forgot  to  mention, 
trhich  is  this,  that  he  every  day  took  his 
morning's  bath — I  do  not  mention  that  as 
not  being  very  common,  but  instead  of 
taking  his  morning's  bath  as  anyone  else 
would  do,  in  water,  he  was  in  the  habit 
of  taking  it  in  tohisky  and  vxUert  not  at 
all  for  the  purpose  of  drinking  any  of  the 
whisky  and  water,  but  he  regularly 
poured  the  greater  part  of  the  bottle  of 
whisky  into  his  bath,  and  took  this  bath 
every  morning.  Then  after  taking  his 
bath  in  the  morning,  for  fifteen  months 
without  the  intermission  of  a  day — rain, 
hail,  or  snow,  whatever  might  be  bbe  con- 
dition of  the  weather — a  hansom  cab 
came  to  the  door  every  day  at  a  quarter 
before  four  o'clock  and  took  him  a  drive, 
which  never  varied.  He  went  every  day 
regularly  through  Brompton  to  Putney 
Common ;  it  appears  there  is  a  pond  on 
that  common — he  went  every  day  to  that 
pond,  stood  looking  a  certain  time  at  the 
pond  with  his  eyes  fixed  upon  it,  then  he 
would  break  out  into  all  sorts  of  gesticu- 
lations  and   vehement   expressions,  get 
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into  the  cab,  and  then,  as  regularly*  drive 
to  Barnes  Common,  stand  there  again  for 
a  short  time,  then  jump   into  his  cab 
again  and  come  home ;  and  that  was  the 
regular  course  for  fifteen  months  without 
the    intermission  of  a   single  day.    He 
always  had  the  same  cab  and  the  same 
cabman.    I  think  they  agreed  upon  nine 
shillings  as  the  daily  price  of  the  cab. 
He  always  paid  in  the  same  description 
of  coin,   namelv,  nine  shillings,  taking 
care  that   the   head  should    be  upward 
of  all  the  nine  ohillings.     It  is  impossible 
to  suppose  that  a  man  who  can  do  thati 
sort  of  thing  is  in  the  possession  of  his 
faculties  like  anybody  else.    Now*  that  ia 
one  out  of  many  other  instances  which 
I  shall  give  you.    Nobody  who  came  in 
contact   with    him    was  otherwise    than 
satisfied  that  he  was  not  in  his   right 
mind.    He  remained  in  Jermyn  Street, 
I  think,  during  those  fifteen  months,  and 
the  cabman  will  tell  you  that  when  he 
was  iu  the  cab  his  manner  was  of  the 
wildest  description;  jumping  from  side 
to    side  of   the    cab,    talking   violently, 
flourishing  his  stick,  and  breaking  out 
into  strange  exclamations.    This  went  on 
for  several  months.    He  afterwards  moved 
to  Duke  Street;  he  got  into  pecuniary 
difficulties,  no  one  could  tell  how,  for  he 
led  a  most  regular  life.    He  got  1,7002., 
I  think,  as  the  price  of  his  commission. 
He  paid  off  certain  debts  whidi  he  then 
owed,  which  left  him  1,2001.;   he  spent 
the  whole  of  that  l«200l.,  and  got  into, 
debt,  about  7Q0L  or  800L  more,  without 
anyone  being  able  to  explain  how.    He 
had  no  company  of  any  kind,  but  he  threw 
his  money  away  I  cannot  tell  how.    He 
got  into  those  pecaniary  difficulties  which 
seemed  to  operate  upon  his  mind,  and  to 
irritate  him  and  to  make  him  worse  than 
before.     He    then   removed   into   Duke 
Street  from  Jermyn  Street;  his  habits 
were    very  much   the    same   aa   before, 
though  I  think  he  became  more  and  more 
secluded,  and  saw  less  of  persons  than 
before.    Bat  about   this   time,   a   sister 
came  to  town,  and  went  to  live  in  the 
family  of  a  gentleman  of  the  name  of 
8t<M-tin,  of  Saville  Bow.    Mr.  StafUm  had 
known  Mr.  Fate  by  sight  perfectly  well, 
as  many  other  persons  who  were  in  the 
habit  of  going  about  knew  him  by  sight, 
had  constantly  met  him  in  the  street,  and 
had  set  him  down  as  a  decidedly  insane 
person  from  his  manner  and  gesticula- 
tion, the  way  in  which  he  flounehed  his 
stick    perpetujblly,    and    his    incoherent 
utterances  as    he  passed  along.      Thero 
are  persons  whom  you  constantly  meet 
abroad  in  such  a  state  of  mind  that  you 
could  not  say,  perhaps,  that  thej  were 
wholly  irresponsible  for  their  actions,  if 
yon  were  asked  that  question,  but  Uiai 
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yoD  entertain  nb  donbt  wbateyer  that 
they  ai  e  not  in  a  sane  and  sonnd  condition 
of  mind. 

When  the  sister,  Miss  FcUe,  came  to 
town,  and  went  to  stay  in  Mr.  8tarHn*9 
family,  the  prisoner  called  upon  her,  and 
Mr.  Staiiin  wns  astonished  to  find  that 
he  was  the  gentleman  whom  he  bad  met  on 
former  occasions.  He  then  had  an  oppor- 
tunity of  seeing  him,  and  his  manner  and 
conversation  thoronghly  confirmed  the 
impressions  preTioasly  produced  by  his 
general  appearance. 

About  this  time  his  father  was  in  town, 
and  saw  his  son  about  hit  pecuniary 
matters.  The  father,  who  had  been  in 
communication  with  a  physician  of  the 
name  of  Morr%$on,  of  Brighion,  who  had 
made  lunacv  his  peculiar  study,  thought  it 
necessary  that  some  step  should  be  taken 
with  a  view,  if  poesLble»  to  put  him 
under  proper  treatment  to  endeaTour 
to  cure  ^is  malady  if  it  should  turn 
out  to  be  curable,  or  to  prevent  it  from 
leading  to  any  serious  consequence,  if 
it  should  not  He  also  consulted  a  gen- 
tleman of  well-known  authority  in  these 
matters.  Dr.  CanoUy,  Dr.  OonoUy  heard 
all  the  facts  which  were  related  by  the 
father ;  and  Dr.  ConcUy^  heard  also  at 
the  same  time  that  the  sister  had  come 
to  London,  and  that  her  presence  and 
her  society  had  exercised  a  soothiuff 
and  beneficial  influence  upon  him,  and 
that,  instead  of  leading  the  secluded  life 
he  had   done,  he  seemed*   at  her  insti- 

Sktion,  inclined  to  come  into  society, 
r.  ConoUy  entertained  the  hope  that 
perhaps  her  presence  and  intercourse 
might  have  a  salutary  operation  upon  his 
mind,  and  he  thereibre  suggested,  un- 
fortunately, as  it  turned  out,  that  his 
own  intervention  should  be  postponed  for 
a  little  while  in  order  to  see  whether  a 
change  for  the  better  might  not  take 
place.  Dr.  ConoUy  acted  under  the  notion 
that  the  intervention  of  a  doctor  who  is 
known  to  make  insanity  the  particular 
object  of  his  attention,  and  who  is  in 
vulgar  parlance  called  a  "  Mad  Doctor," 
if  introduced  where  it  is  not  necessary, 
sometimes  has  a  niischievous  instead  of 
a  healing  influence.  He  therefore  said, 
*'  You  hf^  better  leave  him  a  little  while 
to  see  what  his  sister  can  do  with  him. 
She  may,  perhaps,  soothe  him  and  do  him 
more  good  than  I  should  do — at  all 
•events  he  does  not  appear  to  have  any 
•mischievous  tendency.  You  had  better 
let  the  matter  rest  a  little  while  and 
let  us  see  what  it  will  come  to." 

However,  it  seems  that  instead  of  his 
setting  better,  he  got  worse,  and  for  the 
last  two  months  before  this  unfortunate 
occurrence  took  place*  his  spirits  had 
become  exceedingly  depressed;  he  was 


evidently  labouring  under  some  very 
morbid  state  of  mind ;  but  still,  no'  one 
expected  any  such  unhappy  outrage  as 
that  which  has,  in  point  of  fact,  unfortu- 
nately taken  place.  But  on  the  very  day 
that  this  lamentable  occurrence  took 
place,  as  he  was  going  to  Cambridge 
House,  he  was  met  by  a  clergyman,  a 
gentleman  of  the  name  of  Driacoll,  who 
knew  him  perfectly  well.  This  gentle- 
man thought  that  he  had  never  seen  him 
looking  so  wild  or  so  like  an  insane  person 
as  upon  that  particular  day,  and  aftert 
wards  when  aining  at  the  Army  and 
Navy  Club  with  one  or  two  other  per- 
sons, he  heard  that  this  had  taken 
place,  he  immediately  pat  his  hand  upon 
the  table  and  said,  **  Paie  is  the  man 
that  did  it,"  before  any  description  bad 
been  given,  and  before  anything  ha*! 
been  said  to  lead  his  mind  to  the  belief 
that  Mr.  Fate  was  the  man.  From  the 
fact  of  his  having  seen  him  going  in  the 
direction  of  Cambridge  House,  looking  as 
insane  and  as  wild  as  he  was  upon  that 
day,  Mr.  Drtseoll  said  to  those  with  whom 
he  was  dining,  "  I  am  sure  Mr.  FcUe  is 
the  maii  who  did  it,"  and  actually  upon 
thac  very  day  made  a  communication 
with  h\fi  medical  man. 

Now,  gentlemen,  these  are  the  facts. 
I  shall  call  a  number  of  different  persons. 
I  shall  call  the  officers  of  the  regiment, 
and  persons  who  have  known  Mr.  Paio 
from  time  to  time.  I  shall  call  the 
medical  gentlemen  before  you — men  iii 
the  habit  of  dealing  with  these  subjects^ 
and  with  insane  patients.  They  wiU  tell 
you  that  they  entertain  no  doubt  what- 
ever that  he  was  insane,  and  that  his 
intellect  was  directly  damaged.  And  I 
would  ask  this, — Suppose  that  in  addi« 
tion  to  all  this,  a  commission  of  lunacy 
were  now  taken  out  against  him,  would 
anybody  hesitate  for  a  single  moment  to 
pronounce  him  to  be  insane?  Why,  the 
very  act  itself,  as  I  have  already  told 
you,  could  only  be  the  act  of  an  insane 
person.  I  ask  ;^ou  whether  anyone  who, 
like  ourselves,  is  an  attached  and  loyal 
subject  to  the  Queen  of  these  realms, 
behoves  that  there  exists  in  this  country 
any  man,  in  possession  of  the  ordinary 
faculties  of  a  rational  being,  who  would 
raise  his  hand  to  offer  outrage  and  in- 
dignity to  the  illustrious  Sovereign  of 
these  realms.  It  could  only  be  the  act  of 
a  madman,  gentlemen, — it  was  the  act 
of  a  madman,  and  not  of  a  man  in  the 
possession  of  his  senses. 

I  know  that  it  has  been  said,  and 
possibly  it  has  been  the  case,  that  persons 
nave  been  induced  to  offer  outrage  to  Her 
Majesty  under  the  notion  tiiat  by  that 
means  they  might  obtain  notoriety  ;  and 
that   a  morbid  desire  for   this  sort   of 
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thing  very  oddabont  him*  He  had  his 
hair  cnt  close  to  his  headi  and  I  was 
nnder  the  impression  that  he  had  had 
his  head  shaved  for  some  complaint,  and 
he  had  rather  a  wildish  look  abont  him. 
As  an  oflScer  he  discharged  his  daties 
▼ery  well,  to  the  best  of  his  abilities.  I 
liever  bad  occasion  to  find  fanlt  with  him ; 
and  as  to  his  being  a  gentleman,,  there 
was  no  doubt  about  that.  He  was  very 
much  liked  by  his  brother  officers,  and 
respected  by  the  xegiment.  He  had  a 
favourite  Newfoundland  dog,  and,  I  think, 
as  many  as  three  valuable  horses,  to  which 
he  was  very  much  attached.  Major  WaU' 
ingian  had  then  the  command  of  the 
regiment  at  Clonmel.  It  was  reported 
to  me  that  Major  WaUingion*B  dog  bit 
Mr.  Faie^s  dog,  and  his  horses  afterwards 
went  mad,  and  were  shot.  After  that  I 
noticed  a  change  in  the  prisoner's  conduct 
and  appearance ;  and  tnere  was  another 
circumstance,  he  had  a  very  sensitive 
mind,  and  he  appeared  to  be  exceedingly 
annoyed  at  some  correspondence  that  took 
place  between  his  father  and  the  Dnke  of 
Wellington,  in  respect  to  the  loss  of  these 
horses.  There  was  some  claim  made  on 
the  Major  for  the  value  of  the  horses,  in 
consequence  of  the  accident  having  arisen 
through  one  of  his  dogs.  He  felt  hurt 
that  his  friends  should  make  such  a  claim 
on  a  brother  officer.  After  that  he  ap- 
peared not  to  have  the  same  love  for  his 
profession;  he  did  not  seem  to  do  his 
duty  with  the  seal  that  he  did  before, 
previous  to  that  he  used  to  mix  wi^  h  the 
other  officers.  Afterwards  his  life  was 
more  secluded,  and  he  was  in  the  habit 
of  taking  very  long  walks,  particularly 
when  he  went  to  Newbridge,  m  very  wild 
secluded  places.  I  cannot  speak  positively 
whether  he  estranged  himself  more  from 
the  company  of  his  brother  officers,  be- 
cause, from  my  position  in  the  regiment, 
I  was  not  so  much  among  these  gentle- 
men as  the  junior  officers  were.  Some 
time  after  that,  at  Newbridge,  he  com- 
plained to  me  that  he  was  unwell,  and  said 
ne  had  applied  to  the  doctor  of  the  regi- 
ment, i^nd  he  had  given  htm  no  relief.  I 
asked  what  was  the  matter  with  him  ;  he 
answered,  and  said  his  stomach  and  bowels 
were  full  of  bricks,  and  that  the  doctor 
had  not  the  skill  to  remove  them*  I  saw 
directly  the  delusion  he  was  under,  and 
endeavoured  to  persuade  him  what  was 
the  fact,  that  the  doctor  was  a  person  of 
great  ability ;  and  he  was  considered  on 
the  sick-list  after  that.  To  the  best  of  my 
knowledge,  he  did  not  replace  the  horses. 
He  may  have  replaced  one,  I  cannot 
speak  positively,  but  I  had  great  trouble 
aDont  ihem.  In  June  1845  I  sent  him 
from  Newbridge  with  a  detachment  to 
Dublin,  ordering  him  to  return  the  foUow- 
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ing  day ;  he  leffc  the  detachment  at  Dublin 
without  leave,  absented  himself,  and  I 
was  told .  he  went  to  England.  That  is  a 
military  offence  of  a  serious  character. 
I  communicated  with  Greneral  Wyndlian^ 
on  the  stibjject.  He  came  back  after 
some  days ;  I  forget  exactly  the  number 
of  days  lie  was  absent.  He  was  not 
brought  to  a  court-martial.  I  saw  him 
after  he  came  back;  I  thought  him  very 
wild,  and  he  could  give  no  account  of 
himself  why  he  went  away.  In  conse- 
quence of  what  I  obberved  m  his  conduct 
and  demeanour,  I  made  a  communication 
with  his  father,  putting  it  in  aa  delicate  a 
wav  as  I  could.  I  did  not  like  exactly  to 
tell  his  father  that  I  thouffht  him  insane ; 
a  few  months  after,  I  thmk,  ha  left  the 
regiment. 

Cross-examined  by  the  AttorTiey'OeneriU* 

On  his  return,  after  he  had  left  Dublin, 
did  you  inquire  where  he  had  been  P — £ 
did,  and  why  he  absented  himself.  He  told 
me  he  had  been  in  England.  He  did  not 
tell  me  anything  about  his  father.  He  did 
not  enter  into  any  particulars  further  than 
that  he  had  been  to  England.  I  heard 
that  he  had  been  there  from  another 
quarter.  He  was  put  in  arrest  for  that, 
but  did  not  continue  so.  After  he  was 
released  he  ooatinued  to  discharge  his 
military  duties  as  before.  I  am  not  oer- 
tain  whether  he  was  on  the  sick-list  when 
he  made  that  statement  to  me  about  the 
state  of  hi8  stomach  and  bowels ;  he  was 
ill.  I  conclude  he  was  ill,  otherwise  the 
doctor  would  not  have  admitted  him  on 
the  sick-list.  His  father  claimed  com- 
pensation of  Major  WaUington,  on  the 
ground  that  his  dog  had  caused  the  loss 
to  his  son,  and  that  annoyed  Mr.  Pofo, 
who  thought  it  unjust  towai-ds  his  brother 
officer.  Allow  me  to  observe,  that  Major 
WaUingion  had,  before  the  complaint 
reached  him,  made  what  everybody  con- 
ceived to  be  a  Tery  honourabls  compen- 
sation. 

Be-examined  by  iJoekbum. 

On  his  return  from  England,  did  yon 
ask  him  the  motives  of  his  absence  r— I 
asked  why  he  absented  himself,  and  he 
did  not  seem  to  know.  He  was  ordered 
to  resume  his  duty  after  the  arrest  ceased. 
B.e  did  not  diecbarffe  it  with  his  former 
zeal  and  alacrity,  but  there  was  a  very 
short  time  after  that  for  me  to  judge.  I 
had  opportunities  of  seeing  him,  and  the 
result  was  that  I  wrote  to  his  father,  and 
he  left  the  regiment. 

Court  :  I  suppose,  according  to  the 
usual  course  in  the  army,  an  offence  of 
that  sort,  would  not  be  readily  passed  over 
in  a  sane  person? — I  should  think  not. 
I  do  not  know  what  the  Generars  motives 


25] 


The  Queen  aJgainst  Robert  Pate,  1850. 


[26 


were,  but,  liad'I  been  in  his  place,  1  shbnld 
have  acted  in  the  same  manner.  If  he 
had  been  perfectly  sensible  I  should  have 
adopted  quite  a  different  coarse. 

Captain  Edmund  BentUy  Frith — 
Examined  by  Cookbum, 

I  am  now  paymaster  of  the  13  th  Light 
Dragoons;  I  was  formerly  in  the  10th 
Hussars;  I  joined  it  in  April  1842,  about 
•a  year  after  Mr.  Pate.  I  was  very  inti* 
mate  with  him  for  two  or  three  years.  I 
was  quartered  at  Gahir  at  the  time  the  acci- 
dent happened  to  his  horses :  I  heard  of 
it.  Previous  to  that,  I  believe,  be  was 
active  in  the  discharge  of  his  duties  as 
»n  officer.  He  was  ver^  much  liked  by 
everybody.  After  hearing  of  that  acci- 
dent, I  observed  a  veiy  great  change  in 
his  manner  and  appearance ;  it  was 
generally  remarked  in  the.  regiment.  He 
very  often  absented  himself  from  mess, 
itnd  took  long  walks  by  himself.  He  told 
me  that  he  was  afraid  the  cook  and  mess- 
man  of  tiie  regiment  had  conspired  to 
poison  him.  He  made  that  complaint  at 
various  times,  and  in  different  places. 
He  appeared  to  me  to  make  it  seriously, 
as  though  he  believed  it. 

Aldbbsov,  B.  :  Using  the  word  *'  poison  " 
in  the  ordimiry  sense,  that  is,  killing  by 
poison  P — ^Yes. 

Not  as  a  person  does  who  has  a  bad 
dishP — I  believe  in  the  first  instance  he 
absented  himself  from  mess,  fearing  that 
the  dishes  would  not  a^ree  with  him.  I 
fancy  that  was  his  first  idea.  Afterwards 
he  spoke  to  me  verv  seriously  on  the  sub* 
ject,  and  I  believed  that  he  was  serious, 
that  he  was  under  the  impression  that 
the  cook  and  the  messman  had  conspired 
to  poison  him.  He  was  afraid  to  go  to 
mess,  fearing  the  dishes  were  poisoned. 

Cochbum :  You  anderstand  the  dis- 
tinction in  the  Question ;  it  was  not  that 
he  feared  the  disnes  would  not  agree  with 
him,  but  that  poison  was  mixed  with  them  P 
— It  was  my  oelief  at  first  that  he  meant 
the  dishes  would  not  agree  with  him ; 
but,  after  his  sayiug  it  to  me  at  different 
times  and  places,  I  then  believed  he  was 
under  the  impression  that  they  had  en* 
gaged  to  poison  him.  His  manner  was 
that  of  a  man  speaking  ander  an  im* 
presdon  of  that  nature, 

Aldbbson,  B.  :  Did  you  talk  with  him 
about  it  P  did  you  say,  *'  Why,  if  they  would 
poison  you,  they  would  poison  me  and 
the  rest  P  " — I  did,  but  he  Rtill  persisted 
in  his  opinion  that  they  were  in  league 
to  poison  him.  I  could  not  convince  him 
that  it  would  kill  other  persons  as  well 
as  him. 

OoMfwm :  Did  he  make  complaints 
to  you  about  the  state  of  his  stomach  and 
bowelaF— I  heard  him  mention  the  cir- 


cumstance once  when  I' was  in  his  room 
at  barracks.  He  stated  that  he  had  stones 
and  bricks  in  his  stomach.  His  manner 
was  at  times  very  reserved,  and  at  other 
times  he  looked  very  wild  and  excited,  with- 
out an^  apparent  cause.  It  was  my  belief 
that  his  mind  was  impaired,  from  the  loss 
of  his  horijcs  and  dog.  It  was  ray  im- 
pression at  the  time  that  that  had  a  great 
deal  to  do  with  his  change  of  mauner.  I 
observed  i>his  striking  change  of  manner 
after  that  ev.mt. 

Did  that  altered  manner  and  appear- 
ance continue  until  he  left  the  regiment  P 
— It  was  not  so  much  after  he  was  re- 
leased fW>ro  arrest;  at  least,  I  had  notr 
the  same  opportunities  of  seeing  him. 
When  I  did  see  him  I  had  not  opportunities 
of  obsei'ving  him  so  closely  as  I  had  be- 
fore. I  was  not  with  the  regiment  when 
he  left ;  I  was  on  leave.  He  made  9 
present  of  bis  uniform  and  accoutrements 
to  the  adjutant  of  the  regiment.  I  have 
known  parts  of  an  officers  appointment  a 

fiven,  and  I  have  known  the  horse  given, 
ut  I  never  knew  a  man  give  the  entire 
of  his  things — he  gave  all.  On  the  very 
afternoon  of  this  unfortunate  transaction 
I  met  Mr.  PaUf  about  three  o*clock,  in 
Piccadilly,  and  I  observed  that  his  manner 
was  more  excited  than  usual.  He  was 
walking  in  his  usual  manner,  but  swmg- 
ing  his  arms  and  his  stick  a  little  more 
than  I  had  ever  seen  him  do  before.  He 
was  in  the  habit  of  swinging  his  arms. 
He  has  a  very  peculiar  gait.  Every  one 
used  to  turn  round  and  look  at  him.  He 
always  carried  a  small  stick ;  I  never  saw 
him  without  it.  I  have  frequently  seen  him 
siuce  he  left  the  regiment,  always  taking 
his  usual  walk  between  Duke  Street  and 
the  Parks.  I  have  met  him  at  different 
hours  taking  the  same  walk,  and  always 
swinjD^ing  his  arms  in  a  peculiar  manner, 
but!  never  saw  him  in  such  an  excited 
state  as  he  was  at  three  o*clock  on  the 
Thursday.  I  was  walking  with  a  friend 
at  that  time,  and  we  both  remarked  his 
appearance. 

Aldbbson,  B.  ;  I  suppose  yon  thought 
his  appearance  eccentric  P — I  did. 

Cross-examined  by  the  AUomey-Chneral. 

Did  you  speak  to  him  P — I  did ;  I  said, 
*'  How  do  you  do  P  "  and  he  gave  his  usual 
answer,  a  sort  of  nod.  He  recognized  me, 
but  in  a  very  wild  manner.  He  usually 
looked  wild,  but  he  never  looked  so  excited 
as  he  did  that  afternoon.  I  have  called  on 
him  in  Jermyn  Street;  but  finding  he 
did  not  wish  to  see  any  one,  I  discon- 
tinued calling  on  him.  I  have  very  often 
seen  him  in  the  street,  and  always  spoke 
or  nodded  to  him.  He  always  walked 
very  upright,  and  swung  his  arms,  but 
not  in  the  manner  in  which  he  has  done 
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lately.  When  I  first  knew  him  he  had  a 
pecaliar  manner ;  he  held  himself  erect, 
and  his  manner  of  walking,  I  think,  was 
different  ftrom  ordinary  persons,  nothing 
▼erj  remarkable.  His  peonliar  manner 
has  become  Ter j  mnch  exaggerated  lately, 
so  mnch  so  that  everybody  looked  ronnd 
at  him.  It  was  abont  the  same  time  that 
he  told  me  abont  the  poisoning,  that  he 
spoke  of  having  bricks  and  stones  in  his 
inside.  He  was  then  quartered  at  New- 
bridge. 

Was  hein  fact  ill  at  that  time  P — ^He  was 
at  different  times  on  the  sick  report ;  bat 
the  nature  of  his  disease  I  am  not  aware 
of;  nothing  very  tenons,  I  fancy,  far  he 
was  only  on  for  short  periods.  I  belicTe 
he  was  perpetually  on  and  off  the  sick- 
list  From  my  position  in  the  regiment, 
I  am  not  able  to  judge  whether  he  dis- 
charged his  military  duties  in  the  ordinary 
way.  I  belieye  many  things  were  looked 
oyer  in  consequence  of  his  eccentric 
manner. 

Sir  Thoma*  Monro — Examined  by 
HuddlMton. 

I  joined  the  10th  Hussars  in  1842,  after 
Mr.  Faie.  I  was  quartered  with  him  first 
at  BallincoU,  and  afterwards  at  Cahir.  I 
forget  whether  I  saw  him  in  Dublin  or 
not,  but  I  saw  him  at  Newbridge  after  the 
accident  to  his  horses.  He  seemed  rather 
more  odd  in  his  manner  than  he  had  been 
before.  He  was  always  odd.  I  think  his 
manner  and  conduct  were  matter  of  oonyer- 
sation  and  obseryation  in  the  regiment.  I 
have  only  seen  him  once  since  he  left  the 
regiment.  That  was  in  the  Green  Park, 
near  Piccadilly,  about  the  beginning  of 
this  year.  He  was  walking  down  the  Park, 
yery  fkst,  and  very  upright,  swinging  his 
arms  a  great  deal. 

Thofmaa  Venn — Examined  by  Huddleetan. 

I  am  a  corporal  in  the  10th  Hnssars.  I 
was  in  the  regiment  when  Mr.  Paie  joined 
it.  I  had  charge  of  horses  in  the  same 
stables  with  his.  I  remember  its  being 
discovered  that  the  horses  had  been 
bitten.  Mr.  PcUe  had  a  yery  hand- 
some Newfoundland  do^.  I  am  not 
aware  that  that  was  bitten.  It  was 
afterwards  destroyed,  because  I  think 
there  was  an  order  io  destroy  all  dogs 
at  the  barracks.  It  was  supposed  the 
horses  were  bitten-^they  went  mad;  two 
or  three  of  them  were  shot.  Mr.  Paie  was 
yery  much  distressed  about  his  favourite 
horse,  what  he  termed  his  big  horse.  That 
was  the  second  one.  He  appeared  yery 
much  distressed  about  it.  Previous  to 
the  second  horse  being  taken  ill,  he  said 
if  anything  happened  U>  his  big  horse,  he 
did  not  know  wnat  he  should  do,  he  should 
be  almost  ready  to  go  and  make  a  hole 
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in  the  ziver.  He  spoke  it  in  a  laughable 
sort  of  manner.  I  think  there  was  a 
change  in  his  spirits  and  manner  after 
the  big  horse  was  killed.  He  did  not 
appear  to  care  so  mnch  about  the  other 
horse. 

George  Pitt — Examined  by  Iluddleelon, 

1  am  a  sergeant  in  the  10th  Hussars. 
I  was  in  the  regiment  when^  Mr.  Pate 
was,  and  at  the  time  the  accident  hap- 
pened to  his  htNTses.  He  was  very  much 
attached  to  his  horses.  I  observed  that 
he    always    appeared    yery    much    de- 

Eressed  in  spirits  after  the  death  of  the 
orses,  and  very  eccentric  in  his  manner. 
I  haye  some  recollection  of  his  .returning 
to  the  regiment  after  he  had  gone  to  Eng- 
land without  leaye.  His  manner  con- 
tinaed  eccentric  after  that.  It  was  always 
eccentric  after  the  horses  had  been  shot. 

Thomae  Matrtin — ^Examined  by  SiMlesion^ 

I  am  trumpeter  of  the  10th  Hussars. 
I  knew  Mr.  Paie  when  he  was  in  the 
regiment.  After  the  death  of  his  horses 
he  seemed  yery  solitary.  At  times  when 
he  has  come  round  the  troop,  it  has 
been  generally  remarked  among  the  men 
that  he  was  not  right.  M^  mind  went 
along  with  that  observation.  I  have 
noticed  him  sometimes  standing  moping 
about,  as  though  he  was  lost  in  thought, 
and  suddenly  he  would  start  off  at  a  good 
pace,^as  though  he  were  walking  for  a 
wager.  I  have  seen  that  on  more  occa- 
sions than  one  after  the  death  of  the 
horses. 

Robert  Franeie  Paie— Examined  by 
Cockbum. 

I  am  the  prisoner's  father.  I  remember 
his  leaving  the  regiment  when  it  was  in 
Ireland,  and  cominfif  home.  He  came  down 
to  me  at  Wisbech ;  it  was  in  1844.  I  learn  t 
from  him  that  he  had  come  away  without 
leave.  I  was  astonished  to  see  him,  and 
exceedingly  hurt,  and  asked  him  what 
was  the  occasion  of  it.  He  said  that  he 
was  hunted  by  persons  in  the  Dublin 
streets,  and  he  had  seen  the  same  persons 
abont  the  barracks  where  he  had  been 
quartered,  and  he  had  even  seen  them 
about  the  hotel  in  London,  and  from 
Dublin  he  made  his  escape  into  a  vessel 
coming  to  Liverpool.  I  said  I  could  not 
let  him  remain  with  me,  he  must  return 
immediately  to  the  regiment.  I  did  not 
know  what  would  be  the  consequence— 
that  he  might  be  shot.  I  was  alarmed 
on  account  of  his  being  absent  without 
leave.  He  promised  to  go  back  the  next 
morning.  1  did  not  doubt  his  word,  or 
I  would  have  gone  back  with  him.  Ho 
did  go  by  the  first  coach  next  morning, 
and  arrived  at  his  quarters.    I  n^rote  to 
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the  oolonel  by  the  same  post  Btating  that 
he  had  gone,  and  afterwards  reoeived  a 
letter  from  Oolonel  VandelaWt  advising 
me  very  kindly  to  take  him  oat  of  the 
regiment.  I  hare  not  got  that  letter.  He 
had  leave,  and  oame  to  London.  I  met 
him  in  London.  After  he  had  been  in 
London  some  lifctle  time,  be  sold  his  com- 
mission without  oommuni eating  with  me. 
I  heard  that  he  was  still  in  London,  and 
I  knew  his  time  of  leave  had  expired, 
and  I  oame  up  to  London  to  see  after  him. 
I  saw  him,  and  the  first  thing  I  asked 
was  whether  he  had  sold  out.  He  said  he 
had.  I  then  went  next  morning  to  the 
Horse  Guards  to  know  the  particulars, 
and  found  it  was  correct.  Arter  paying 
hiB  debts,  I  understood  him  that  he  would 
have  1,200Z.  left.  He  kept  that  money. 
I  was  afterwards  applied  to  bv  persons 
to  whom  he  had  become  indebted  in 
London.  That  was  about  a  year  and 
three-quarters  after  he  sold  out.  I  saw 
him  some  time  after.  I  had  seen  him 
while  he  was  at  the  lodging  in  Jermyn 
Street,  and  I  then  saw  him  in  Duke  Street. 
His  manner  then  struck  me  as  very  re- 
markable. I  was  alarmed  at  it.  I  first 
consulted  Mr.  Leveson,  a  medical  gentle- 
man of  Brighton,  on  the  subject,  and 
asked  him  to  recommend  me  a  gentle- 
man in  London,  and  I  then  consulted 
Dr.  CoHoUy,  At  that  time^  I  had  a 
daughter  living  with  the  family  of  Mr. 
Starting  of  SaviUe  Bow.  I  consulted 
"Dr,  ConoUy  last  autumn.  He  thought 
the  company  of  his  sister  might  make 
him  more  comfortable,  and  he  had  better 
have  a  little  more  time ;  he  would  attend 
to  him  when  there  was  anything  the 
matter.  He  did  not  see  him,  ne  thought 
his  presence  might  do  him  harm» 

Gross-examined  by  the  AUomey-Oeneral. 

When  your  son  came  to  you  at  Wis- 
bech in  1844,  did  he  tell  you  himself 
that  he  had  left  without  leave?— Yes; 
when  I  said  I  was  apprehensive  he 
might  be  shot,  he  said  he  could  not 
help  it.  He  said  nothing  about  his 
being  liable  to  a  oourt-mariial,  or  what 
the  consequences  would  be.  Very  little 
conversation  passed.  I  was  exceedingly 
hurt  at  his  coming  home.  I  advised  him 
to  go  back,  and  he  went  back.  I  believe 
he  had  1,200{.  left  after  paying  his  debts, 
or  a  little  more.  I  think  hie  sold  his  com- 
mission for  about  1,8001.  I  did  not  see 
him  very  often  afterwards  when  he  was 
staying  in  London.  He  did  not  come 
down  to  Wisbech  to  visit  me.  He  never 
eame  down  after  he  sold  his  commission. 
He  is  not  at  all  intemperate  in  his  habits 
now.  I  do  not  know  how  he  went  on  in 
the  regiment ;  I  have  no  means  of  know- 
ing.   I  mean  since  he.  has  been  at  his 


last  lodging  he  has  been  very  temperate. 
I  did  not  know  much  about  him  before,  I 
seldom  saw  him. 

After  consulting  Dr.  GonoUy,  did  you 
leave  your  son  without  any  person  to; 
watch  him,  or  the  least  consideration  P — 
He  was  in  the  habit  of  visiting  Mr.  8ta/rHn, 
who  is  a  medical  man;  and  I  thought 
anything  that  took  place  Mr.  Startin 
would  tell  me  of.  I  made  inquiry  about 
him  of  the  persons  he  lived  with,  from 
time  to  time,  as  to  how  he  was  going  on, 
and  the  result  of  my  inquiry  was,  that  I 
left  him  uncontrolled  in  his  lodging.  I 
have  always  left  him  in  a  veiy  disMtisfied 
state,  very  uncomfortable  about  him,  but 
I  did  not  know  what  steps  to  take  to  put 
him  into  an  asylum ;  I  did  not  know  what 
to  do;  I  always  believed  that  he  would 
go  into  an  asylum,  I  had  nobody  to 
attend  to  or  watch  him  but  the  people 
of  the  house  where  he  lodged.  I  had  no 
control  over  him.    He  is  my  only  son. 

Aldbrson,  6. :  He  did  not  come  down 
to  you  when  you  were  high  sheriff  of 
Cambridgeshire,  which  I  well  remember? 
— ^No;  t&t  is  about  three  years  ago. 

Be-examined  by  Cochbum. 

He  assigned  no  motive  for  coming  from 
Ireland,  but  that  people  were  pursuing 
him  in  Dublin  streets  ?— Yes,  that  there 
was  a  conspiracy. 

Charles  Dodnian — Examined  by 
Hvddleston, 

I  was  formerly  in  the  10th  Hussars, 
and  was  servant  to  Mr.  Pate  a  portion 
of  the  time  he  was  in  the  regiment; 
that  was  after  the  loss  of  his  horses. 
I  noticed  his  conduct  and  manner;  it  was 
always  very  strange  and  eccentric,  not 
like  other  people.  I  accompanied  him 
when  he  went  with  a  detachment  from 
Newbridge  to  Dublin ;  some  accident  had 
happened  to  a  horse  on  its  voyage,  and  it 
was  killed.  He  went  to  Morrison's  Hotel, 
Dublin.  He  left  me  there,  and  went  away 
without  giving  me  any  intimation ;  I  sub« 
sequently  found  he  had  gone  to  England. 
He  came  back  in  about  seventeen  or 
eighteen  days  to  the  regiment  at  New- 
bridge. His  conduct  af^r  that  was  dull 
and  more  melancholy  than  before ;  he 
secluded  himself  all  he  could.  He  was 
very  much  liked  by  every  man  in  the 
regiment.  I  was  afterwards  engaged  by 
him  in  March  1846  as  his  servant,  after 
he  had  left  the  regiment;  he  was  then 
living  at  43,  Great  Marlborough  Street, 
and  in  one  or  two  days  afterwards  he 
went  to  Jermyn  Street.  While  he  was 
at  Jermyn  Street  in  1847,  he  was  thrown 
from  his  horse ;  he  had  no  medical  man 
to  attend  him  for  that.  His  habits  were 
very  regular  in  Jermyn  Street.    He  rose 
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at  seTen,  and  first  had  a  very  large  basin 
of  water,  which  wonld  hold  abont  foar 
gallons,  and  put  his  head  into  it;  he  then 
had  a  bath,  and  into  that  he  put  whisky 
and  camphor,  half  a  pint  eveiy  morning 
to  abont  ten  pails  of  water,  snfficient  to 
cover  his  body.  Two  ounces  of  camphor 
mixed  with  a  pint  and  a  half  of  whisky 
served  him  for  three  mornings.  While 
he  was  dressing  I  have  heard  him  making 
noises  and  shouting,  particularly  in  the 
bath. 

Aldebsok,  6. :  What  sort  of  shonts  were 
they  P — Like  a  person  goinff  saddenly  into 
the  water  and  losing  his  hreatfa;  it  was 
so  much  that  all  the  persons  in  the  house 
noticed  it.  It  was  as  much  as  to  say  it 
was  very  cold. 

Huddleston:  Was  it  merely  just  at 
the  moment  he  went  in,  or  did  it  ccm- 
tinueP — It  continaed,  and  sometimes  he 
wonld  sing.  It  was  not  an  annoyance 
to  the  people  in  the  house ;  it  was  rather 
an  amusement,  the  seryants  used  to  stand 
and  listen  to  him.  He  did  not  mix  at  all 
in  society  in  Jermyn  Street,  he  lived  by 
himself.  The  blind  of  the  room  he  was 
in  was  always  down  every  minute  he  was 
in.  He  lived  on  the  first  floor.  He  nsed 
to  go  ont  for  a  walk  regularly.  I  believe 
he  always  went  in  the  same  direction — ^I 
did  not  go  with  him.  He  went  ont  in 
a  cab,  always  at  a  certain  hour,  and  he 
wonld  go  to  the  minute.  His  father  and 
his  sister  have  been  with  him,  and  other 
things  happened  to  hinder  him,  but  no- 
thing wonla  stop  him  from  going  at  the 
very  moment  the  chimes  of  St.  James' 
went  a  quarter  to  three  in  the  afternoon, 
and  at  a  quarter  to  twelve  in  the  morning 
he  went  to  dress.  He  had  the  same  cab- 
man, and  he  paid  him  ten  shillings  for 
his  fare  for  some  time,  all  in  shillings, 
and  afterwards  it  was  rednced  to  nine 
shillings.  I  was  obliged  to  be  very  par- 
ticular in  getting  all  shillings — he  wonld 
never  take  a  half-crown  or  a  sixpence,  but 
he  would  have  a  sixpence  and  a  larg6" 
penny  to  pay  the  bridge  and  gates.  He 
would  never  have  a  small  penny  or  half- 
pence. I  was  obliged  to  nave  sixpence 
and  a  penny  in  one  place  and  the  nine 
shillings  in  another,  and  put  them  in 
separate  places  on  the  mantol-piece  in 
the  drawing-room,  in  the  same  place  eveiy 
day.  The  shillings  were  laid  on  the  top 
of  each  other,  and  the  first  thing  he  would 
do  when  he  came  in  wonld  be  to  count 
them.  When  he  took  them  up  I  believe 
he  nsed  to  place  them  in  his  pocket  with 
the  heads  all  one  way,  and  I  believe  the 
heads  were  up  when  he  paid  the  cabman. 
He  never  altered  his  style  of  dress  accord- 
ing to  the  beat  or  coldness  of  the  weather. 
He  wonld  have  a  fire  in  the  summer  time, 
except  for  about  two  or  three  months,,  the 
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very  hot  weather.  He  used  id  have  one 
in  his  bed-room  also.  He  had  the  cab  for 
about  eighteen  months.  I  never  but  once 
knew  him  to  receive  company. 

Gi'oss-examined  by  the  Attorney -OeneraL 

Upon  what  occasion  was  it  that  he 
received  company? — On  the  Derbv  day; 
one  gentleman  dined  with  him  who  had 
gone  with  him  to  the  Derbv — that  was 
in  1847.  He  was  regular  in  the  payment 
of  his  bills.  Large  bills  were  settled 
quarterly  or  half-yearly.  He  nsed  t^ 
keep  the  receipts.  I  have  seen  him  put 
the  large  ones  away.  He  paid  his  lodg- 
ings and  my  wages  very  regularly.  He 
was  very  regular  in  his  habit«.  He  had 
a  very  wild  and  strange  way,  so  that  every- 
body wonld  notice  him. 

What  do  you  mean  by  that;  in  what 
respect  P — He  wonld  be  very  punctual  and 
so  very  noisy ;  he  would  whistle  about  the 
house,  and  throw  himself  about  in  walk- 
ing—he walked  very  erect,  and  threw  his 
arms  about.  He  would  think  repeatedly 
of  having  things  made  or  done  which  i 
had  very  great  difficulty  in  getting,  and 
sometimes  I  could  not  meet  with  them. 
At  one  time  he  wanted  an  ivoiy  pestle* 
and-mortar  made  in  the  shape  of  a  bell, 
to  grind  tooth  powder.  I  eot  it  for  him, 
and  he  ground  charcoal  and  camphorated 
chalk  in  it.  He  once  wanted  me  parti- 
cularly  to  get  a  piece  of  wood  to  mateh 
a  gun  stock,  to  make  a  wateh  stand;  it 
was  a  pretty  piece  of  solid  walnut  tree. 
I  could  not  get  it  without  ordering  it. 
It  strnck  mo  as  being  extraordinary.  At 
the  time  he  was  at  Morrison's  Hotel,  at 
Dublin,  I  asked  whether  he  was  going  out 
to  dine  ;  he  said  he  should  not  know  till 
three  o'clock.  I  went  at  three  o'clock, 
and  he  had  not  made  up  his  mind,  and 
told  me  to  come  at  nine  at  night.  I 
thought  that  a  veiy  late  hour  to  go  to 
Newbridge,  and  when  I  came  I  found  he 
had  gone  out  to  dine. 

Re-examined  by  CocJcbwm. 

He  lef%  you  behind  when  he  came  to 
England  without  orders  P — ^Yes,  his  whist- 
ling^ and  singing  was  very  peculiar,  it 
was  in  general  one  thing.  I  never  heard 
any  one  else  shout  and  make  noises  aa 
he  did  in  the  bath.  His  manner  was 
different  from  other  people.  I  was  with 
him  nearly  two  years;  nis  manner  and 
conduct  was  matter  of  observation  and 
conversation  to  the  people  in  the  house. 

Aldeeson,  B.  :  Did  he  read  books  at  all 
while  he  was  in  the  house  P — Yes,  and  the 
newspaper.  On  one  occasion  I  saw  the  cata* 
iogue  of  books  at  Eu89eU  8mUh\  in  Old 
Gompton  Street,  and  one  of  the  books  he 
had  was  "Nursery  Rhymes";  he  pur- 
chased it  to  read,,  and  read  it  through. 
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He  gave  it  to  me  for  my  child.  I  thought 
it  a  strange  book  for  a  gentleman  to  read. 
I  have  Been  him  with  many  books.  He 
read  Hogarth's  works.  He  did  not  read 
the  Bible  ;  I  never  knew  him  go  to  church, 
or  any  place  of  worship.  He  used  to  walk 
and  riae  on  Sunday,  just  the  same  as  any 
other  day. 

Baker  Lee — Examined  by  Cockbum. 

I  drive  a  hansom  cab.     I  was  in  the 
habit  of   driving  Mr.  Pate.     I  think  I 
began  to  do  so  some  tiifie  in  November 
1847.      It    was    while    he    lived  at    89, 
Jcrmyn    Street.      I    fetched    him    regu- 
hkrlj  every  day  at  one  time,  a  quarter 
past  three  o'clock.    I  was  obliged  to  be 
there   punctual  to  the   minute.      I  was 
there  before,  he  always    came  punctual 
to  the  minute.    I  always  drove  nim  the 
same  wav,  down  the  Brompton  Boad,  over 
Patney  Bridge,  and  up  to  Putnev  Heath ; 
always  to  one  spot,  a  small  hill  of  grass 
where  he  used  to  get  out  and  cross  a 
small  ditch,  and  walk  direct  round  the 
Heath,  always  among  the  thickest  of  the 
furze  and    gorse   bushes,  never  on   the 
footpaths.     He  always  walked  round  at 
the  Dack  out  of  mv  sight  for  about  ten 
minutes,  and  I  used  to  go  along  the  road 
and  meet  him  again  when  he  had  had 
his  walk  at  one  particular   spot  near  a 
pond  which  he  used  to  pass  in  his  walk, 
and  he  would  frequently  stop  there,  and 
stand  and  notice  it  for  a  few  minutes,  and 
then  ran  and  jump  intjO  the  cab.  He  would 
sometimes  order  me  to  go  as  fast  as  I 
could  gallop,  and  then  he  would  pull  me 
up,  and  order  me  to  walk    down    Boe- 
hampton  Lane.    I  then  used  to  take  him 
to  Barnes  Common.    He  used  to  get  out 
at  one   certain  place  there,  and  take  a 
regular  walk  over  the  Common  among 
the  furze  bushes  and  briars.     I  used  to 
take  him  up  again  at  a  certain  point, 
always   the  same  point,  and  then  drive 
him  home.    He  would  sometimes  stop  at 
a  nursery  garden  and  buy  Id.  worth  of 
flowers;  we  always  came  the  same  road 
home,  over  Hammersmith  Bridge.     His 
manner  was  very  peculiar  in  me  cab — 
his  manner  of  ordering  me  first  to  gallop, 
then  to  stop,  and  jumping  from  one  siae 
of  the  cab  to  the  other.    As  I  sat  behind, 
I  used  to  open  the  trap  and  look  through, 
my  curiosity  was  very  much  excited.    It 
used  to  be  dark  in  winter  time  driving 
down  Boebampton  Lane,  a  large  avenue 
of  trees ;  it  would  be  dark  before  we  got 
to  Barnes   Common.      He   would  ^  walk 
through  the  furze    bushes   there  in  the 
dark,  hail,  rain,  blow  or  snow.    While  in 
tbo  cab  he  would  sometimes  jump  and 
Rtart  very  much,  and  sometimes  ho  would 
»it  still  and  never  stir  the  whole  journey. 
Ho  used  to  have  a  small  cane  with  him, 
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which  he  used  to  flourish  ribout  this  way 
and  that  way.  I  cannot  say  whether  this 
is  the  cane  (looking  at  the  one  produced). 
It  was  similar  to  it,  if  it  was  not  that. '. 
Ho  would  lay  on  the  front  of  the  cab  and 
take  the  cane  and  cut  it  this  way  and  that 
way.  I  do  not  know  what  performance 
it  was;  he  seemed  to  be  thoughtless,  or 
something  of  that  kind.  I  suppose  some 
sudden  thought  caused  him  to  jump  and 
start,  as  if  he  did  not  know  what  he  was 
about.  Many  respectable  people  on  the 
road  would  stop  me  in  their  carriage,  and 
gentlemen  on  horseback,  to  lisk  who  or 
what  he  was,  whether  he  was  not  a  mad- 
man. This  lasted  every  day  for  fifteen 
or  eighteen  months,  without  any  inter- 
ruption, whatever  might  be  the  weather, 
and  Sunday  the  same.  He  used  to  pay 
me  every  day  when  I  brought  him  home. 
At  first  it  was  10«.,  and  afterwards  re- 
duced to  9«.  I  do  not  know  how  it  came 
to  be  reduced.  He  said  to  me  one  day 
that  he  should  only  give  me  9«.  He  paid 
me  with  the  9«.,  and  he  continued  on  pay- 
ing that,  and  I  never  contradicted  it,  as 
it  was  a  sufficient  remuneration  for  the 
journey.  He  always  paid  me  in  shillings, 
never  anything  but  shillings,  and  they 
were  always  placed  with  the  man  up- 
wards, and  all  the  men's  faces  one  way. 

Court  :  How  did  he  pay  you  so  that  yon 
could  see  thatP — I  used  to  notice  them 
after  I  took  them  out  of  his  hand.  He 
handed  them  to  me  all  in  a  lump,  not  one 
by  one,  one  on  the  top  of  the  other,  and 
dropped  them  down  into  my  hand.  Tho 
toll  at  Putney  was  6(2.,  and  at  Hammer- 
smith 4(2.,  and  dd.  at  Stamford  Bridge 
Gkkte,  which  made  it  la.  and  Id,  He  used 
to  have  10«.  every  day  and  1(2.,  and  the 
shilling  and  the  penny  piece  always  laid 
on  the  seat,  I  could  see  that.  It  was  not 
two  sixpences  for  the  toll.  I  believe  it 
was  1«.  he  gave  at  Stamford  Bridge  Gate. 
The  persons  at  the  cab  stand,  and  where 
my  cab  stood,  used  to  make  observations 
about  Mr.  Pate,  and  very  singular  ob- 
servations too. 

Cross-examined  by  the  Attomey'General. 

Why  was  it  you  left  off  driving  him  ? — 
Because  he  could  not  afibrd  to  ride  any 
longer.  He  did  not  tell  me  so ;  he  gave  me 
no  reason.  When  I  went  the  next  day  the 
valet  told  mo  that  Mr.  Pate  did  not  want 
me,  and  if  he  wanted  me  he  would  send  for 
me.  Sometimes  when  he  went  through 
the  furze  and  gorse  bushes,  I  have  seen  his 
clothes  as  wet  as  if  he  had  been  in  a  pond. 
He  appeared  verj  pleased  at  a  hail  stiorm, 
if  he  was  walking.  I  did  not  make  a 
bargain  with  him  at  fli*st.  Ho  gave  me 
10a.  without  asking  tho  price.  I  cannot 
say  what  my  proper  faro  would  be.  I 
know  what  tho  legal  fare  would  bo,  but 
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gcang  off  the  stones  we  sometimes  de- 
mand jnore^— 9«.  might  suit  me  better  to- 
day than  10«.  to-morrow.  The  fare  would 
be  9«.  4dE.  He  had  rather  the  best  of  me 
bjr  the  9^.  payment,  but  it  was  very  salt- 
aBle  to  me.  It  was  two  hours  a  day  re> 
gularly»  to  a  minute. 

Aid>BBSON,  B. :  When  was  the  last  time 
you  drove  him  P — About  two  years  ago. 

* 

OhanieB  3fafo»— Examined  by  Huddleaton. 

.  I  keep  a  livery  stable,  in  Dyson's  Yard, 
Park  Lane.  I  have  known  Mr.  Pate 
for  some  years.  He  had  horses  from  me 
from  the  summer  of  1846  up  to  the  first 
week  in  November  1846.  He  then  had 
an  accident  with  one  of  them.  The  horse 
fell,  and  threw  him,  as  he  came  in 
at  the  Yiotoria  G-ate  late  one  evening. 
Since  the  spring  of  1847,  I  have  seen 
him  in  the  winter  about  twice  a  week, 
and  in  the  summer  about  three  times 
a  week,  passing  my  place  in  Park  Lane 
and  in  PicioadUly,  as  near  two  o'clock 
in  the  day  as  possible.  Lately  my  atten- 
tion has  been  very  much  attracted  to  a 
strangeness  in  his  app)earance  and  manner. 
There  was  not  that  gentlemanly,  friendly 
acknowledgment  that  he  used  to  give  me, 
but  a  great  deal  of  irritability,  and  especi- 
ally in  the  middle  of  May  ;  so  that  I  told 
my  foreman  I  had  great  apprehensions  that 
Captain  Pate,  as  I  always  called  him,  was 
losing  his  senses.  There  was  a  very 
marked  change  to  when  I  first  knew  him. 
He  was  wild  in  appearance,  and  it  seemed 
as  if  he  was  annoyed  by  the  attention  that 
I  always  considered  due  to  him,  being  a 
customer.  He  used  to  return  it  very 
friendly  formerly,  **  How  do  you  do. 
Mason  f*  and  lately  he  would  wave  his 
stick  in  his  hand. 

James  Startin — ^Examined  by  Cockbwni, 

I  am  a  surgeon,  living  in  Savillo 
Bow.  In  1849  a  sister  of  Mr.  Pate's 
came  to  live  in  my  family  for  a  time. 
I  think  Mr.  Pate  came  with  her  the 
first  time.  I  had  seen  him  previously 
to  that.  I  first  noticed  him  iu  the 
winter  of  1848.  I  was  walking  with  my 
wife  in  Kensington  Grardens,  and  he 
passed  me.  She  drew  my  attention  to 
him,  and  I  said,  "It  is  a  poor  insane 
man."  I  observed  so  great  a  peculiarity 
about  his  appearance  and  manner,  that 
I  told  my  wife  not  to  attract  his  attention, 
for  fear  of  the  consequences.  He  was 
walking  in  a  strange  manner,  at  rather  a 
rapid  pace,  throwing  his  arms  about,  and 
throwing  his  legs  out  in  rather  an  extra* 
ordinary  manner.  He  did  not  walk  like 
anybody  else,  and  his  look  was  odd.  He 
neither  looked  much  to  the  righb  or  left. 
It  was  the  look  of  a  man  whose  mind  was 
not  perfect.    I  saw  him  afterwards,  from 
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time  to  time,  about  town,  and  his  manner 
always  struck  me.  I  did  not  at  that  time 
know  who  he  was.  I  did  not  recognize 
him  the  first  time  he  came  with  his  sisters  > 
I  did  the  second  time  I  saw  him.  H& 
,came  to  my  house  about  eight  or  ten 
times  while  his  sister  was  living  there ; 
that  is,  I  saw  him  eight  or  ten  .times.  I 
had  opportunities  of  conversing  with  him 
on  a  few  occasions.  His  conversation  was 
very  peculiar.  There  was  nothing  very 
remarkable  about  it,  certainly— there  were 
no  insane  remarks.  Occasionally  he  used 
to  start  subjects,  and  leave  them  ofi*  very 
abruptly ;  and  occasionally  he  would 
throw  a  de^ee  of  energy  mto  what  ha 
said  that  did  not  at  all  correspond  with 
the  subject ;  and  then  all  at  once  he  would 
cease  from  conversation,  and  retire  in  a 
sort  of  sulky  manner.  I  have  seen  « 
great  many  insane  persons,  and  I  should 
put  him  down  as  such.  His  conversation 
was  not  that  of  a  rational  man  in  the 
perfect  command  of  his  senses — there  was 
no  delusion.  The  only  delusion  I  think  I 
might  mention  was,  that  on  one  occasion 
there  were  some  gentlemen  i*ather  eminent 
for  classical  attainments  in  my  room,  and 
I  was  trving  to  persuade  him  to  qualify 
himself  ror  a  classical  education,  as  he 
bad  given  np  the  army ;  and  he  said  he 
did  not  think  there  was  any  man  in  Eng« 
land  of  sufficient  classical  attainments  to 
give  him  an  education,  or  to  teach  him ; 
and  of  course  I  ceased  the  conversation  at 
once.  I  had  at  one  time,  for  three  years, 
opportunities  of  seeing  insane  persons  at 
the  Birmingham  Infirmary,  a  parochial 
establishment,  and  all  the  recent  insane 
cases  came  under  my  eye  for  that  period. 
The  result  of  his  manner  and  conversation 
was  to  produce  an  impression  on  my  mind 
that  his  father  ought  to  be  communicated 
with,  and  I  did  communicate  with  him. 

Cross-examined  by  the  Attorney 'Oeneral, 

Are  you  any  connexion  or  relation  of 
the  prisoner's  f — ^No  relation ;  my  brother 
married  his  sister.  That  was  in  1849. 
That  was  the  sister  that  came  to  reside 
with  me. 

AiiDESSOK,  B. :  How  came  she  to  eome 
to  you  P—  I  have  known  Mr.  Pate,  senior^ 
for  some  years.  It  was  a  matter  of  frieoid^ 
ship.  She  did  not  come  to  live  with  me 
because  I  was  a  medical  man. 

Attwney-'€r€7ieral :  When  was  it  you 
made  the  communication  to  the  fathor  9-^ 
In  November  1849.  I  think  ha  had  pre- 
viously seen  Dr.  ConoUy.  I  am  not  aware 
that  he  did  anything  in  consequence  of 
my  communication. 

Re-examined  by  GocJclmrn. 

Did  you  give  the  father  any  recom- 
mendation as  to  following  the  advice  of 
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Dr.  ConoUy  f— I  forget  whether  the  father 
informed  iqe  whether  he  had  seen  Dr. 
CancUy  or  not,  bat  I  told  the  father  it 
would  be  well  not  to  excite  him,  or  I 
thought  there  might  be  some  rashness. 
I.  meant  that  he  might  commit  some  act 
upon  himself  or  his  relatives.  I  advised 
tpat  his  father  should  soothe  him. 

George  Tea/ron  Oardiner — Examined  by 
HuddlesUm. 

■  

I  was  on  duty  as  beadle  at  the  Burling- 
ton Arcade.  I  have,  while  .there*  noticed 
Mr.  Faie  at  different  times.  I  have  always 
looked  at  him  when  he  came  in,  and  looked 
after  him.  I  have  seen  him  cutting  away 
with  his  stick,  sometimes  backwaras  and 
sometimes  forwards,  and  I  imagined  he  was 
not  altogether  right  in  his  senses.  I  have 
seen  him  stop  at  a  window  and  look  round, 
as  if  somebody  was  after  him,  and  then 
start  off  as  fast  as  he  could  go.  Some- 
times gentlemen  have  asked  me  if  I  knew 
him,  and  who  he  was,  and  said  he  appeared 
like  a  madman.  His  manner  was  very 
eccentric. 

John  Squire — Examined  by  Gochburn. 

I  am  an  inspector  of  police.  I  have 
known  Mr.  P<Ue  about  town  for  some 
time.  My  attention  has  been  attracted 
to  him  by  his  eccentric  walk  about  the 
streets.  He  was  wild  iu  gesture,  and 
peculiar  in  his  gait.  I  have  looked  round 
and  wondered  who  he  was.  His  manner 
was  such  as  to  attract  attention  in  passing 
along.  He  had  a  peculiar  action  of  some- 
times putting  his  hand  in  his  waistcoat. 
X  never  saw  him  without  a  stick,  and  he 
used  to  pass  it  backwards  and  forwards 
as  he  passed  through  the  streets.  I  never 
saw  him  hit  the  passengers.  In  conse- 
quence of  his  manner,  I  used  to  call  him 
*'  Old  Cut  and  Thrust.*' 

Cross-examined  by  the  Attorney 'Qeneral, 

How  long  have  you  observed  this? — I 
cannot  say  exactly.  I  have  been  iu  the 
present  division  fourteen  years  and  two 
months,  and  I  have  been  constantly  in  the 
habit  of  seeing  him  several  times  a  dav, 
I  have  observed  this  eccentric  and  wild 
manner  since  the  commencement  of  the 
present  jear.  I  did  not  report  it.  I  did 
not  consider  there  was  anything  to  report ; 
I  considered  him  harmless.  I  never  saw 
him  watched  by  the  police. 

John  Mulling — Examined  by  Huddleaton, 

I  am  gate-keeper  at  the  Buokhill.  Gate, 
Kensington  Gardens.  I  have  seen  Mr. 
Pate  come  through  about  two  years, 
or  two  years  and  a  half  ago.  He  came 
soon  after  one,  always  within  a  few 
minutes  of  the  same  time.  He  used  to 
walk  in  an  unusual  sort  of  way,  throw- 


ing himself  about,  and  swinging  his  stick 
about.  He  attracted  my  attention^  and 
that  of  those  who  were  passing  at  the 
time.  I  never  saw  him  speak  to  .aruy; 
person,  only  staring  about.  It  is  about, 
two  years  and  a  half  ago  since  I  first  sf^w 
him,  and  I  noticed  him  tiU  I  lost  sight 
of  him  soon  after  the  account  of  what 
happened  to  Her  Majesty ;  I  think  the 
day  after. 

The  O^Gorman  Mahon,  M.P.— Examined 

by  Cochbum, 

I  have  known  Mr.  Pate  between  ten  and 
eleven  months.  I  have  seen  him  occasion- 
ally at  Mr.  Startin'e,  and  elsewhere.  I  have 
frequently  had  opportunities  of  conversing 
with  him.  From  the  first  day  I  saw  him  I 
had  an  impression  on  my  mind  that  he  was. 
ftot  a  sane  man.  That  impression  was  con- 
firmed almost  on  evetry  subsequent  inter- 
view,  so  much  so  that  it  became  matter 
of  conversation  between  myself  and  my 
companions.  His  manner,  appearance, 
and  conversation,  all  led  me  to  that  con- 
clusion. 

Cross-examined  by  the  Atiomey-Qeneral, 

You  have  associated  with  him,  £  pre- 
sume P — ^I  have  occasionally.  1  found 
him  very  much  alive  fo  the  feelings  of  a 
gentleman. 

And  knowing  what-he  was  about  P — Ho 
possesses  that  species  of  instinct  which 
guides  animals,  and  so  far  a^  that,  I 
should  say  he  did  know  what  he  was 
about.  I  think  from  his  education  and 
habits  he  would  shrink  from  doing  an 
ungentlemanly  or  dishonourable  act, 
knowing  it  to  be  wronff. 

Aldxbson,  B.  :  Tou  tnink  he  would  npt 
do  a  wrong  act,  because  he  would  know  it 
to  be  wrong  P — Certainly. 

Be- examined  by  Cochburn. 

Do  you  think  be  would  do  a  disloyal  act, 
or  an  act  of  this  kind,  if  he  knew  it  to  be 
wrong  P — He  was  the  last  man  in  the  world 
who  I  should  suppose  would  be  guilty  of 
a  disloyal  act. 

Rev.  Charles  DriscoU — Examined  by 
Huddteston, 

I  live  at  60,  Sloaue  Street,  and  am  lec- 
turer at  Bow  Church,  Middlesex.  I  have 
known  Mr.  Pate,  by  sight,  from  a  year  to  a 
year  and  a  half.  I  afterwards  became 
personally  acquainted  with  him,  at  Mr, 
8tartm*8.  Before  that  my  attention  had 
been  called  to  him  by  his  appearance  and 
manner,  and  I  had  formed  an  opinion  as 
to  his  state  of  mind  bef(«^  my  intror 
duction  to  him.  I  afterwards  had  cou- 
versation  with  him,  and  saw  him  at  Mr. 
Startin'e.  The  opinion  I  had  formed  as 
to  his  state  of  mind  was  not  alter^  I^T 
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that.  My  opinion  was,  that  be  was  not 
in  hia  sonnd  senses.  On  the  27th  Jnne, 
I  was  going  to  dine  at  the  Army  and  Navy 
Clnb,  and  as  I  was  going  there  in  an 
omnibus  I  saw  Mr.  PcUe,  about  six  o*olock, 
standing  at  the  west  side  of  the  east  gate 
of  the  Duke  of  Cambridge's  honse.  He 
stood  quietly  for  about  two  or  three 
minutes,  the  omnibus  was  going  slowly 
by  at  the  time,  and  then  he  turned  round 
and  walked  westward  towards  Hjrde  Park 
Comer,  and  though  I  had  met  him  often 
in  the  street,  yet  there  was  something 
peculiar  in  the  manner  in  which  he 
turned  about  then  and  walked  away,  that 
made  me  look  through  the  window  after 
him,  and  to  take  particular  notice  of  him. 
He  threw  his  heels  up  in  a  much  more 
extravagant  manner  than  usual.  He 
general^  wore  his  coat  wide  open,  a? 
if  he  wished  to  air  his  chest,  and  he  threw 
his  coat  back  violently,  and  threw  his 
heels  up.  He  appeared  more  excited  than 
nsUal.  I  did  not  notice  his  look  particu- 
larly, but  his  manner.  I  did  not  see  any 
stick ;  ho  generally  threw  his  coat  back, 
and  that  concealea  the  stick  on  that  occa- 
sion from  mv  view.  I  dined  at  the  Army 
and  Navy  Club,  and  there  I  heard  of  this 
occurrence.  - 

.  Cross-examined  by  the  AUomey-Oenercd. 

Did  he  always  throw  his  coat  back 
in  walking  P — ^Always,  whenever  I  saw 
him,  and  threw  out  his  heels  in  such 
a  way  that  it  was  astonishing  how  he 
preserved  his  equilibrium.  He  walked 
very  erect,  with  his  coat  thrown  back, 
and  raising  his  heels  and  throwing 
them  forward  in  a  very  extravagant 
manner.  I  have  met  him  in  society.  I 
have  not  conversed  with  him  much ;  he 
was  sulky  and  reseryed  in  his  manner. 
It  was  more  in  manner  and  appearance 
than  insanity  of  conversation.  He  had  a 
short  chopping  manner  of  answering,  and 
a  very  peculiar  expression  of  face.  I 
have  met  him  at  an  eveniiig  party,  taking 
tea  in  a  domestic  way.  I  have  not  met 
him  frequently.  My  impression  is,  that 
I  have  met  him  two  or  three  times,  but  I 
can  only  say  with  certainty  that  I  have 
met  him  once. 

John  OanoUy,  M.D. — Examined  by 
Coekbum. 

I  have  devoted  my  attention  very 
much  to  the  subject  of  insanity.  I  am 
physician  to  the  Hanwell  Lunatic 
Asylum.  I  have  seen  Mr.  PcUe  since 
his  committal  only.  I  was  applied  to  by 
his  father  in  November  last,  and  the  I 
circumstances  of  the  case  were  stated  , 
to  me,  including  events  for  some  time 
past.  I  wns  aware  at  that  time  that  his 
sister  was  in  London,  and  that  he  had 
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been  brought  into  communication  with 
her  last  winter,  and  I  thought,  from  what 
was  told  me,  that  he  was  rather  improv* 
ing  in  his  habits,  beginning  to  tiro  into 
society  a  little  more,  and  probably,  if  I 
was  introduced  to  him,  it  mi^ht  produce 
an  evil  excitement,  causing  him  to  set  off 
again,  and  give  trouble  to  his  friends ; 
consequently,  I  thought  it  would  \^  better 
I  should  not  see  him.  I  recommended  a 
postponement  of  anything  of  that  kind 
for  the  present.  I  have  seen  him  three 
times  since  his  committal.  I  have  con- 
versed with  him  on  the  subject  of  this 
transaction.  I  tried  particularly  to  under* 
stand  what  his  motive  could  have  been  in 
doing  it,  or  what  his  state  of  mind  could 
have  been  at  the  time. 

Have  you  been  able  to  form  any  opinion 
as  to  the  state  of  his  mindP — In  my 
opinion,  he  is  a  person  of  unsound  mind. 
I  form  that  opinion  from  the  communica* 
tion  I  have  had  with  him  personally,  to- 
gether with  all  the  circumstances  which  I 
have  heard  detailed  in  the  oourso  of  the 
case,  but  certainly,  to  a  considerable  de« 
gree,  from  the  conversations  I  have  had 
with  him. 

Can  you  form  a  judgment  as  to  the 
degree  of  insanity,  as  tonow  far  the  mind 
is  affected  P — It  appears  to  me,  that  in  his 
present  state  he  presents  an  example  of 
what  is  not  at  all  uncommon  to  me,  of  per- 
sons who  are  very  devoid  of  mental  power* 
who  have  a  very  small  share  of  mental 
power,  who  consequently  persevere  in  no 
pursuit,  have  no  ob^'ect,  and  are  unfit  for 
all  the  ordinary  duties  of  life. 

Alderson,  B.  :  That  is  a  very  wide  field. 

Cockbum:  Have  you  sufficient  data 
before  you  to  form  a  judgment  as  to 
whether  he  is  capable  of  discriminating 
between  right  and  wrong  P — I  should  say, 
in  conversation  with  him,  if  you  were  to 
speak  of  an  action  that  was  decidedly 
right  or  wrong,  he  would  very  clearly  un- 
derstand it. 

Would  he  be  liable  to  any  sudden  excite- 
ment, and  have  the  maladv  considerably 
aggravated  P— I  should  think  that  would 
be  particularly  part  of  his  case,  of  his 
state  of  mind. 

Cross-examined  by  the  Attorney ^Oeneral. 

Do  I  understand  you  to  say  he  is  not 
a  man  of  strong  mind  P— Yes,  wanting  in 
earnestness  of  intention  on  any  subject, 
indifferent,  apathetic. 

I  am  afraid  that  is  the  characteristic  of 
a  great  number  of  persons  who  are  per- 
fectly sane,  and  at  large  P— At  largeT  1 
doubt  about  their  being  perfectly  sane. 
Or  course  the  line  must  be  drawn  some- 
where,  but  I  take  all  the  circumstances 
into  consideration  in  this  case. 
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Alderson,  B.  :  Do  you  perceive  aay 
Bpecific  delnsion  at  all  P— Not  at  preseut ; 
no  delusion  whatever. 

AUomey-Qeneral :  And  I  presume  he 
18  well  aware  that  he  has  done  wrong 
in  this  matter  P — ^Tes,  and  regrets  it  very 
much. 

Be-examined  by  CocJchum. 

You  gather  that  from  what  he  has  said 
to  you  on  the  subject  P — I  do  ;  he  seems 

Suite  unable  to  give  any  account  why  he 
id  it,  or  any  account  of  the  act  at  all, 
any  more  them  that  it  was  not  done  by 
another  person.  He  does  not  deny  having 
done  it,  but  he  expresses  himself  very 
sorry  for  it.  It  appeared  from  asking  him  a 
great  many  questions  on  the  subject  that 
fie  had  no  motive  whatever  in  commit- 
ting such  an  action,  no  premeditation,  no 
powers  of  deliberation  or  reason  at  the 
time;  but  he  acted  under  some  strange 
morbid  impulse,  which  he  had  no  power 
apparently  of  resisting. 

Edward  Thomas  Monro,  M.D. — Examined 
by  Huddleston. 

I  have  had  five  interviews  with  Mr.  Paie 
since  this  occurrence.  I  saw  him  first  on 
the  2nd  of  the  month,  at  Clerkenwell,  and 
again  on  the  3rd ;  and  I  saw  him  after- 
wards in  Newgate  on  the  5th,  8th,  and 
10th.  From  my  own  observation,  and 
from  what  I  have  heard  to-day,  I  believe 
him  to  be  of  unsound  mind.  From  his 
own  lips  I  have  heard  a  statement  of  what 
occurred  in  1844,  in  Ireland ;  how  he  came 
away  driven  by  his  own  imagination  that 
he  was  watched,  that  he  was  persecuted  ; 
an^  I  have  no  doubt  in  the  world  that  he 
was  then  labouring  under  a  delusion.  I 
have  heard  the  opinion  which  Dr.  Conolly 
has  given  to-day.  I  do  not  remember  pre- 
cisely all  the  points  of  his  evidence.  I 
agree  generally  with  him,  certainly. 

Aldersoh,  B.  :  Do  you  agree  with  that 
part  of  his  evidence  in  which  he  says  there 
IS  no  specific  delusion  P — ^At  this  time  I 
am  not  aware  that  there  is  any. 

Cross-examined  by  the  Attorney- General, 

And  that  he  was  aware  he  was  doing 
wrong  in  doing  this  act  P — Very  possibly 
aware.  A  madman  might  choose  the 
wrong  and  do  the  act  perversely.  There 
are  a  great  many  degrees  in  madness— I 
think  the  charaoteristic  of  his  is  a  morbid 
love  of  seclusion ;  no  friends,  no  pursuits, 
no  olject  in  life ;  that  is  what  I  find  con- 
tinually ;  what  I  should  call  an  unsound 
state  of  mind. 

Is  he,  in  your  judgment,  capable  of  dis- 
tinguishing between  right  and  wrong  P — 
In  many  things,  certainly. 


Be-examined  by  Cockbum. 


Is  that  apathetic  state  of  mind,  listless- 
ness  and  inconstancy,  consistent  with 
occasional  paroxysms  of  excitement  P — 
Oh,  yes.  Tne  whole  history  that  I  have 
heard  to-day  is  cjuite  conclusive  to  my 
mind  of  his  being  in  an  unsound  condition. 

Aldebson,  B.  :  We  will  not  allow 
medical  men  either  to  charge  the  jury  or 
to  give  the  verdict.  If  you  will  tell  us 
scientificallv  the  criteria  of  madness,  wo 
will  apply  them  to  the  best  of  our  power. 
— I  think  that  a  man's  conceiving  ne  had 
bricks  and  stones  in  his  stomach,  and 
being  hunted  by  persons,  and  imagining 
that  the  cook  and  messman  had  con- 
spired to  poison  him,  are  indications  of 
insanity. 

BbPLY   70B  THE  C&OTVN. 

Attorney 'Oenercd:  Mav  it. please  your 
lordships,  gentlemen  of  the  jury — It  is 
my  duty  to  trouble  you  in  reply  with  a 
few  observations  upon  this  case.  The 
defence  which  is  set  up  by  my  learned 
friend  seems  to  my  mmd  somewhat  of 
a  doubtful  character.  He  scarcelv  hopes, 
upon  your  consideration  of  the  evi- 
dence, to  establish  the  defence  upon 
the  ground  of  insanity.  But  he  hopes 
that,  by  laying  before  you,  and  thus 
through  you  for  the  consideration  of 
my  lord^,  evidence  of  eccentricity,  or 
if  you  like,  on  certain  occasions,  of 
delusion  not  amounting  legally  to  a 
defence,  he  will  have  all  me  benefits 
upon  the  subject  of  punishment  of  a 
defence  not  amounting  to  insanity,  and 
this  without  subjecting  the  prisoner  at 
the  bar  to  the  penalty  of  your  finding 
an  acquittal  upon  the  ground  of  insanity, 
which  is,  as  you  know,  imprisonment  for 
life.  I  do  not  venture  to  predict  what 
will  be  the  result  of  your  investigation  ; 
but  if  the  eccentricities  of  this  gentleman 
and  his  delusions  upon  certain  occasions 
are  such  as  to  render  it  unsafe  for  him  to 
be  abroad,  though  he  may  be  able  to 
distinguish  right  from  wrong,  that  can 
be  no  ground  which  will  infiuenco  my 
lords  in  viewing  the  case  in  any  other 
way  than,  according  to  the  strict  letter  of 
the  law,  they  are  bound  to  view  it. 
Because  it  would  not  justify  m]^  lords  in 
the  discharge  of  their  duty  or  in  giving 
satisfaction  to  the  public  in  passing  a 
sentence  now  which  might  result  in  his 
being  liberated  at  a  short  period,  again, 
I  regret  to  say  it,  to  be  left  unwatched, 
unattended,  unguarded  by  his  parent, 
open  to  make  assaults  upon  anyone,  and 
then  when  the  mischief  is  done,  again  to 
present  a  case  of  insanity  as  a  justifica- 
tion.    If   he    be,  as  tbo  result  of  this 
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inyestigaiion,  mcapable  of  judging  right 
^&oin  wrong'y-if  •  in  the  eye  of  the  law  he 
is  irresponsible  for  his  actions,  the  law 
jftwards  a  judgment  as  a  protection  from 
farther  ii^juries  to  society.  But,  on 
the  other  hand,  if  he  be  capable  of  judg- 
ing right  from  wrong,  ana  therefore  his 
onence  cannot  be  extenuated  on  the  other 
ground,  the  fact  of  his  eccentricities  can 
be  no  ground  for  the  mitigation  of  the 
punishment  npon  this  occasion. 

With  reference  to  what  has  fallen  from 
my  learned  friend,  with  his  usual  elo- 
quence^ as  to  the  inference  which  you  are 
•to  draw  from  the  absence  of  motive,  and 
from  the  unjustifiable  nature  of  the  attack 
itself,  I  venture  again  to  state  that  from 
that  you  will  not  oe  warranted  justly  in 
drawing  any  conclusion.  How  can  you 
account  for  it  that  men  destroy  themselves 
and  others  frequently  without  apparent 
motive,  but  by  finding  that  thev  were 
Insane  P  And  yet  we  know  daily  that 
persons  in  perfect  consciousness  commit 
those  enormous  acts.  It  would,  indeed, 
be  a  dreadful  doctrine  to  be  sanctioned  by 
the  approval  of  a  jury,  that  from  the 
enormity  of  the  act  itself  irresponsi- 
bility for  the  crime  was  to  be  adjudicated. 
History  shows  us  that  from  the  earliest 
times  those  who  have  been  in  elevated 
positions  have  been  the  objects  of  attack 
by  others,  to  whom  no  motive  could  be 
attributed ;  and  in  truth  the  statute  under 
which  we  are  now  proceeding,  (a)  which  was 
introduced,  I  think,  in  the  year  1843,  was 
directed  to  offences  of  this  very  descrip- 
tion, where  persons  from  a  morbid  desire  to 
attain  notoriety,  or  from  some  unaccount- 
able object  which  could  not  be  explained, 
falling  short  of  treasonable  purposes  but 
aiming  direct  attacks  upon  the  sacred 
person  of  Her  Majesty,  were  found  rather 
to  be  encouraged  by  the  idai  and  im^ 
portance  which  attend  on  proceedings 
for  treason ;  and  the  offence  being  of  a 
cowardly  and  ignoble  description,  a 
punishment  corresponding  with  the  na- 
ture of  the  offence  was  awarded  accord- 
ingly. It  was  for  that  very  reason  that 
the  statute  under  which  we  are  now 
proceeding  enacted  that,  subject  to  the 
general  nature  of  the  offence  and  the 
character  and  position  of  the  offenders, 
my  lords  should,  upon  conviction,  have 
a  discretion  to  imprison,  to  transport, 
or,  if  the  offence  deserved  it,  ignomi- 
niously  to  punish  by  private  or  public 
whipping.  We  have,  on  the  one  hand, 
therefore,  to  consider  this:  if  the  pri- 
soner bo  guilty,  without  the  mitigat- 
ing circumstances  of  insanity  which 
my  learned  friend  sets  up,  he  may  be 
transported,  or  imprisonea,  or  punished, 

(a)  Sec  above,  p.  9n. 
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in  the  way  I  have  described  to  you.  If, 
on  the  other  hand,  he  is  not  guilty, 
because  he  is  not  responsible  for  hia  act 
on  the  ground  that  he  knowB  not  how  to 
distinguish  right  from  wrong,  then  the 
legislature  has  taken  care  to  proteot  the 
interests  Of  all,  by  not  allowing  a  man  of 
that  sort  longer  to  be  at  large ;  and  tho 
result  is  that  {on  your  finding  he  would 
be  handed  over  to  the  proper  custody,  to 
be  detained  upon  the  ground  of  insanity 
for  the  remainder  of  his  life. 

Now,  forffive  me  for  stating  that  in  the 
public  mind,  and  certainly  in  the  mind  of 
that  profession  which  is  generally  con- 
sulted upon  this  matter,  there  has  always 
been,  at  least  for  years,  a  great  and 
grievous  error  upon  the  subject  of  the  law 
in  this  respect.  It  is  not  madness  in  the 
ordinary  sense  of  the  word  when  in 
society  you  say  * '  That  man  is  mad '' ;  it  is 
not  delusion  which  will  attraet  attention 
or  provoke  ridicule  which  will  excuse  a 
man  from  the  responsibilitT  of  his  acts. 
It  must  be,  gentlemen,  if  it  oe  a  delusion, 
a  delusion  operating  upon  a  cetrtain  act 
committed,  or  it  must  be  that  sort  of 
perfect  insanity  which  makes  him  know 
not  what  he  is  doing  so  as  not  to  make 
him  responsible  for  his  acts. 

These  matters  were  considered  and  ditf- 
cussed  years  ago,  and  were  explained. 
For  a  time,  there  was  a  misunderstanding 
upon  the  matter,  and  subsequentlv,  upon 
consultation  with  the  judges,  the  role 
was  again  perfectly  and  cleany  expounded. 
So  long  ago  as  the  time  when  Lord  Hde 
wrote  upon  this  subject,  he  laid  down  the 
law  clearly,  as  it  has  since  been  followed. 
He  says  that  when  the  deprivation  of  the 
understanding  and  memory  is  total,  fixed, 
and  permanent,  it  excuses  all  acts.  ^% 
likeirae,  a  man  labouring  under  adventi' 
tious  insanity,  that  is,  occasional  insanity, 
is,  during  the  phrensy,  entitled  to  the. 
same  indulgenoe  in  the  same  degree  with 
one  whose  Ssorder  is  fixed  and  permanent. 
But  the  difficulty  in  these  cases  is  to  dJM^ 
tinguish  between  a  total  aberration  of  .in- 
tellect and  a  merely  partial  or  temporaiy 
delusion,  notwithstanding  which,  the 
patient  may  be  capable  of  clisceming  rights 
from  wrong,  in  which  case  he  will  be 
guilty  in  the  eye  of  the  law,  and  tfmenablo 
to  punishment.  * 

Alderbon,  B.  t  Bi^t  from  wrong? 
Attorney-  Qeneral :  Tes.  Partial  insanity, 
Lord  Hale  says(a) — 

"  is  the  condition  of  very  many,  especiall  j  of 
melancholy  persons,  who,  for  the  most  part, 
discover  their  defect  in  excessivo.  fears  and 
griefs,  and  yet  are  not  wholly  destitute  of  the 
use  of  reason;  and  this  partial  insanity  secmi 
not  to  excuse  them  in  the  committing'  of  any 

(a)  I  Hale,  F.  €.  80. 
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offence  for  its  matter  capital.  Doubtless,  most 
persons  that  are  felons  of  themselves  and  others 
are  under  a  degree  of  partial  insanity  when 
they  eommit  these  offenoes :  it  is  very  difficalt  to 
define  the  indivisible  line  that  divides  perfect 
from  partial  insanity ;  bat  that  must  rest  upon 
circumstances  duly  to  be  weighed  and  considered 
both  by  the  judge  and^the  jury,  lest  on  the  one 
eidc  there  be  a  kind  of  inhumanity  towards  the 
defects  of  human  nature,  or  on  the  other  side 
too  great  an  indulgence  given  to  great  crimes." 

These  matters  had  not  been  much 
thought  upon  until  a  recent  occasion, 
when,  in  bonsequence  of  the  discussion 
which  arose  upon  the  trial  of  a  person 
named  McNaughton,(a)  the  question 
was  propounded  by  the  House  of  Lords 
for  the  consideration  of  the  judges.  In 
their  answers,  which  were  intended  as  a 
guidance  for  the  futnre,  they  say — 

"  Assoming  that  your  Lordship's  inquiries  are 
coafiued  to  those  persons  who  labour  under  such 
partial  delusions  only,  and  are  not  in  other 
reapects  insane,  wu  are  of  opinion  that — notwith- 
standiog  the  party  accused  did  the  act  com- 
plained of  with  a  view,  under  the  influence  of 
insane  delasioui  of  redressing  or  revenging  some 
supposed  ^ievance  or  injury,  or  of  producing 
some  pubhc  benefit — he  is,  nevertheless,  punish- 
able, according  to  the  nature  of  the  crime  com- 
mitted^  if  he  knew  at  the  time  of  committing 
such  crime  that  he  was  acting  contrary  to  law ; 
which  expression  we  understand  to  mean  the 
law  oi  the  land/^ 

Then  in  answer  to  the  second  question, 
they  say  it  must  be  clearly  proved  that — 

''at  the  time  of  committing  the  act,  the  party 
accused  was  labouring  under  such  a  defect  of 
reason  from  disease  of  the  mind  as  not  to  know 
the  oaturo  aiid  quality  of  the  act  he  was  doing, 
or,  if  he  did  know  it,  that  he  did  not  know  he 
was  doing  wrong." - 

Albebsok,  B.  :  That  is  the  criterion. 

IThe  AUomey-General  proceeded  to  refer 
to  the  evidence.]  I  cannot  deny  (I  would 
not  do  so  under  any  circumstances)  that 
the  eyidence  clearly  shows  that  the  de- 
fcndantj  Mr.  Pate,  is  a  gentleman  of  creat 
eccentricity;  there  is  no  question  Sbout 
it — eccentric  in  his  habits,  eccentric  in  his 
gait,  reserved,  inactive,  and  coming  under 
the  description  which  Dr.  Conolly  gave. 
But  you  will  see  at  once  that  that  can  be 
no  ground  whatever  of  defence.  The 
evidence  of  Dr.  Monro,  and  the  gentlemen 
of  the  10th  Hussars,  amounts  to  nothing 
more  than  delusions,  aggravated,  if  you 
please — delusions  not  wim  regard  to  the 
particular  subject,  and  therefore  no 
justification  at  all  for  the  act  now  charged 
against  him.  His  conduct,  as  proved  by 
his  father,  is  not  that  of  a  man  incapable  of 
knowing  what  he  is  doing.  He  managed 
his  affairs  to  the  satisfaction  of  everybody, 

(a)  4  St.  Tr.,  N.S.,  847  at  p.  980. 


and  the  father  leaves  him,  of  which,  t 
think,  we  have  a  right  to  complain,^ 
without  further  control  or  check. 

Gentlemen,  the  only  thing  which  had 
weighed  upon  my  mind  in  this  matter — 
and  I  am  bound  to  state  the  matter  fairly 
to  you — is  the  fact  about  the  hansom 
cab.  It  is  the  only  matter  which  has 
any  appearance  of  general  unsoundnefis. 
What  does  it  amount  tqP  Thai  he  cer- 
tainly has  an  eccentric  habit  of  punctu- 
ality, he  does  everything  to  exact  time: 
Many  people  think  it  of  the  essencfe  df 
success  in  life  to  divide  their  time  and  t6 
attend  to  strict  punctuality.  He,  at  a 
certain  hour  to  the  minute,  had  a  cab; 
ho  had  it  for  a  certain  time,  fifteen  or 
eighteen  months ;  and  went  on  every  week- 
day the  same  drive  to  the  same  place; 
performed  the  same  walk — very  extra- 
ordinary, no  doubt,  great  eccentricity — 
through  the  furzes  and  gorse,  and  re* 
turned.  Nobody  living  can  hear  that 
evidence  without  saying  he  is  a  most 
extraordinary  man.  Upon  that  mattery 
to  a  certain  extent,  he  must  know  What 
he  is  about;  but  people  would  say  he  is 
a  very  strange  and  extraordinary  man, 
very  eccentric.  But  does  it  show  that 
he  did  not  know,  when  he  was  strik'^ 
ing  this  blow,  that  he  was  doing  wrong? 
It  is  clearly  manifest  in  his  Conduct 
throughout,  that  he  was  capable  bf 
conducting  himself  with  extreme  regu- 
larity, that  he  was  open  to  the  most  deli- 
cate sense  of  honour — so  much  so,  that  he 
would  not  do  a  dishonourable  act,  because 
he  knew  it  was  dishonourable;  punctual 
in  his  payments,  regular  in  his  conduct ; 
and  it  is  not  because  you  find  a  man 
eccentric  in  one  particular,  that  he  is  to 
pass  with  perfect  immunity  for  any  other 
irregularity. 

Now,  certainly,  when  you  come  into  the 
privacy  of  his  life,  wnat  is  generally 
eccentric  in  his  manner  is  very  much 
reduced  upon  examination.  What  did 
his  servant  prove  ? — ^That  he  was  morose 
and  retired.    He  had  his  bath  daily ;  hid 

fut  whisky  and  camphor  into  the  bath^ 
think,  imitating  the  practice  of  many 
persons  who  put  stimulants  into  their 
bath ;  that  is  no  eccentricity  or  madness. 
He  shouted  or  made  a  noise  as  he  went 
into  the  bath,  and  sang;  and  these  are 
the  only  circumstances  &om  which  the 
servant  draws  the  conclnsion.  But  then, 
if  you  try  this  case  by  the  testimony  of 
Dr.  ConoUy  and  Dr.  Monro,  Dr.  OoTioUy 
says  that  he  is  in  fact  in  the  position,  I 
fear,  of  a  great  number  of  gentlemen 
about  town — ^idle,  inactive,  listless,  and 
apathetic ;  and  because  he  has  not  energy 
or  decision  of  mind  to  apply  himself,  to 
a  pursuit,  because  he  allows  what  little 
mind  he  has  to  lie  fallow,  because,  in 
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truth,  ho  is  listless  aud  apathetic  and  does 
nothing,  he  is  therefore,  in  the  language 
of  those  medical  gentlemen,  unsound. 
We,,  very  few  of  us,  are  sound  by  this  text. 

But  you  cannot  have  a  better  criterion 
to  go  by  than  the  conduct  of  the  prisoner 
himself.  When  he  is  apprehended  and 
taken  to  the  police  station,  does  not  he 
know  what  he  has  done  P  Does  he  show 
an^  delusion  that  the  Queen  was  doing 
injury  or  usurping  authority,  &c.  P  He 
cautions  the  witnesses  not  to  say  rashly 
whether  he  strack  at  the  face  or  the 
bonnet,  because,  he  says,  they  were  not 
in  a  position  to  do  it;  and  he  says  the 
blow  was  not  a  hard  blow,  clearly  showing 
that  he  knew  precisely  what  he  was  doing, 
not  only  at  that  moment  when  describing 
it,  but  at  the  very  moment  when  com- 
mitting the  act.  ffow,  if  that  be  true, 
there  can  be  no  doubt  whatever  that  at 
the  time  he  committed  the  act  he  knew 
he  was  doing  wrong.  He  has  since 
expressed  his  deep  regret  for  the  com- 
mission of  the  offence.  Does  not  that 
show  that,  at  all  events  now,  he  knows 
the  nature  of  the  act  and  is  aware  of  what 
he  has  done  P  That  is  the  simple  question 
which  you  have  to  determine.  It  is  a 
most  important  question  for  the  public. 
Are  you  satisfied  by  the  evidence  that 
the  prisoner  did  not  know,  when  he  was 
doing  the  act,  that  he  was  doing  wrong  P 

That  id  the  simple  question,  interesting 
upon  all  occasions,  interesting  and  im- 
portant upon  this;  and  I  am  sure  that, 
governed  by  my  lord,  you  will  do  right 

Summing  Up. 

Aldkbson,  fi. :  G-entlemen  of  the  jury — 
1'he  present  defendant,  Robert  Fate,  is 
indicted  for  a  misdemeanor,  for  having, 
on  a  certain  day,  the  27th  of  June  last, 
committed  an  assault  upon  Her  Majesty, 
wiih  the  intent,  as  laid  in  the  first  count 
of  the  indictment,  to  injure  the  person 
of  Oar  Lady  the  Queen;  in  the  second 
count,  with  intent  to  alarm  Our  Lady  the 
Queen;  and  in  the  third  count,  with  the 
intent  to  break  the  public  peace. 

Having  discardea  all  that  is  clear,  let 
us  come  to  the  question  upon  which  the 
dispute  arises,  the  state  oi  mind  of  the 
prisoner  at  the  time  the  act  was  done. 

Now,  it  is  clear  that  at  the  present  time 
the  prisoner  is  totally  sane.  He  has  been 
admitted  to  plead,  and,  therefore,  has 
not,  by  not  pleading,  set  up  that  he  is  not 
in  his  sound  senses  to-day.  The  issue, 
therefore,  is  cast  upon  him,  because,  being 
in  his  senses  now,  it^  is  for  him  to  show 
that  he  was  out  of  his  senBes  at  the  time 
the  act  was  done. 

Then  lot  ns  come  to  the  question 
whether,  lieiug  sane  now  so  as  to  be  able 


to  plead,  and  being  sane  so  as  to  be  cap- 
able of  receiving  the  judgment  of  the 
Court  if  your  opinion  should  be  adverse 
to  him,  he  was  insane  at  the  time  the  act 
was  done — ^that  is  to  say,  when  he  struck 
the  Queen  on  the  27th  of  June.  Now,  tho 
nature  of  the  insanity  which  excuses  a 
i  person  from  punishment  who  commits 
what,  in  a  sane  man,  would  be  a  crime,  is 
this,  and  it  is  in  reference  to  this  delusion 
that  the  medical  gentlemen  most  1^*0- 
I  cjueutly  make  blunders  in  a  court  of 
'  justice.  It  is  not  because  a  man  is  insane 
that,  therefore,  he  is  dispunishable.  That 
is  the  most  grievous  delusion  under  which 
the  medical  piofession  labour.  There  is, 
perhaps,  no  greater  delusion  than  that 
amoucst  any  of  the  patients  whom  they 
attend.  The  insanity  which  makes  a  man 
dispunishable  is  an  insanity  which  con- 
duces to  and  occasions  the  act  itself 
which  is  inquired  into.  An  insane  man 
ui>on  one  subject,  if  he  commits  an  act 
wnich  is  a  crime  upon  another  subject, 
cannot  be  excused  by  partial  insanity, 
because  his  partial  insanity  has  no  refer- 
ence to  the  act  in  question.  You  must 
have  an  insanity  which  conduces  to  the 
act  in  question  about  which  you  are 
inquiring. 

If,  for  instance,  a  man  labours  under 
the  delusion  that  another  person  is  about 
to  kill  him,  and  he,  believing  it  necessary 
for  his  self-protection,  kills  the  man  whom 
he  insanely  believes  is  about  to  kill  him — 
such  a  man  is  dispunishable,  because  he 
supposes  that  it  is  the  only  way  in  which 
he  can  be  protected  from  the  murder 
which  he  expects  to  be  committed  upon 
his  own  person  by  the  man  whom  he  is 
killing.  That  would  be  a  reason  for 
excusing  the  party,  seeing  that  the  act 
has  relation  to  the  insanity  of  which  the 
unfortunate  man  is  the  subject.  But 
suppose  that  a  man  has  an  insanity  about 
his  head,  believing  that  his  head  is  mado 
of  glass,  and  then  kills  a  person  under 
these  circumstances — his  head  being  made 
of  glass  is  no  reason  why  he  should  kill 
another  person ;  it  has  not  anything  to  do 
with  his  unascertained  and  unobserved 
animosity  towards  the  other  individual. 
That  would  not  justify  the  man,  because 
he  would  know  perfectly  well  that,  though 
his  own  head  was  made  of  glass,  he  has 
no  right  to  kill  another  man;  and  if  he 
did  know  that  he  had  no  right  to  kill 
another  man,  he  would  know  that  the  act 
which  he  was  doing,  in  killing  another 
man,  was  a  wrong  act  for  him  at  that 
time  to  do ;  and  if  he  knew  it  was  a  wrong 
oct  for  him  at  the  time  to  do,  he  ought 
not  t'j  do  it.  A  person  who  docs  that 
which  ho  knows  he  ought  not  to  do  is  a 
proper  subject  of  punishment  when  the 
matter  is  afterwards  inquired  into. 
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Those  are  the  principles  which  goverD, 
and  ought  always  to  govern,  jaries  in 
oousidering  questions  of  this  sort.  You 
mast  have  a  ibrm  of  disease.  It  must  be 
a  disease  of  the  mind,  and  the  disease  of 
the  mind  must  be  previously  existing 
before  the  act  done  which  you  are  inquir- 
ing into,  and  you  must  have  a  disease  of 
the  mind,  which  makes  the  man,  by 
reason  of  that  disease  of  the  mind,  in- 
capable of  judging  whether  or  not  the 
act  which  he  does  at  the  time  when  he 
does  it  is  a  wrong  act  for  him  to  do.  You 
must  see  that  the  defendant  has  some 
disease  of  the  mind.  You  must  see  that 
the  defendant's  disease  of  the  mind  was 
formed  before  the  act  was  done.  You 
must  see  that  the  effect  of  that  disease  of 
the  mind,  inflicted  upon  him  for  myste- 
rious purposes  by  Almighty  God,  is  such 
an  to  disable  him  from  distinguishing 
between  whether,  in  doing  the  act  which 
he  is  accused  of,  he  is  doing  a  wrong  act 
or  a  right  act  for  him  to  do — I  say  for 
hinh  to  do,  because  there  are  many  people 
who  know  that  an  act  done  is  a  wrong  act 
in  itself,  but  do  not  know  that  it  is  a 
wrong  act  for  them  individually  to  do. 

A  man  may  suppose  that  he  has,  like 
Abraham,  a  command  to  kill  laaao.  If 
he  has  such  a  command,  it  is  right  for 
him  to  do  it.  If  he  has  no  such  command, 
but  believes  that  he  has,  he  believes  that 
it  is  a  right  act  for  him  to  do.  But  it 
would  not  be  a  right  act  for  anybod;^  who 
has  not  such  a  command.  That  is  an 
instance  of  it.  Therefore  the  man  who 
believes  that  it  is  a  right  act  for  him  to 
do  is  dispunishable,  but  the  man  who 
believes  that  it  is  a  wrong  act  for  him  to 
do  is  punishable. 

Now  let  me  try  it  by  the  test  here. 
Did  this  nnfortunate  gentleman  (you  may 
well  say  he  is  unfortunate  in  any  view) 
knovr  that  it  was  wrong  for  him  to  strike 
the  Queen  over  the  forehead  ?  Did  he  or 
did  he  not  P  That  is  the  question.  There 
is  no  doubt  that  he  laboured  under  con- 
siderable eccentricity ;  but  is  every  eccen- 
ti'icity  to  be  treated  as  madness,  and 
madness  which  is  to  excuse  a  man  for  the 
commission  of  all  offences  P  If  the  mad- 
ness is  connected  with  the  act  it  is  one 
thing,  but  how  is  his  eccentricity  in  ^oing 
over  the  common  connected  with  striking 
the  Qneen,  or  how  is  his  eccentricity  in 
believing  that  he  was  set  upon  and 
watched  by  people  in  Dublin  in  the  vear 
1844  and  coming  over  to  England  in 
coneequence  to  his  father,  and  obeying 
his  father  and  going  back,  and  then  being 
treated,  as  very  properly  he  was  treated, 
by  the  present  Colonel  Vandelettr  and 
others,  who  very  kindly  and  humanely 
did  not  visit  him  with  the  consequences 
of  his  absence  from  Dublin  at  that  time, 


because  they  thought  him  insane  in  that 
respect — how  is  that  to  be  regarded  as 
any  precedent  for  his  conduct  here  P 
They  decided  rightly,  because  his  absence 
from  Dublin  was  connected  with  the  delu- 
sion under  which  he  laboured  at  that 
time  in  believing  that  he  was  set  upon  by 
people  in  Dublin,  and  that  it  was  neces- 
sary for  him  to  make  his  escape  from 
them .  That  was  an  insanity  which  applied 
to  the  thing  which  he  did  at  the  time. 
It  would  have  been  wrong  to  apply  it  to 
another  act. 

Now,  treat  it  again.  The  man  supposed 
(no  doubt  quite  an  insane  delusion)  at  one 
particular  period,  being,  however,  actually 
sick  at  the  time,  that  he  had  in  his 
stomach  bricks ,  and  was  angry  with  tlte 
surgeon  for  not  curing  him.  How  does 
that  connect  itself  with  this  particular 
act  into  which  we  are  now  inquiring? 
How  does  it  show  that  he  is  incapable  of 
distinguishing  right  from  wrong  in  this 
act,  because  he  was  incapable  of  knowing 
whether  or  not  thev  wore  hard  substances 
or  stones  and  bricKs  within  his  bowels  at 
that  time  P 

{The  learned  judge  proceeded  to  read 
and  comment  on  the  evidence.] 

Gentlemen,  these  are  the  observations 
which  I  have  to  make  on  the  case  upon 
the  one  side  and  upon  the  other.  That 
this  man  is  to  be  the  subject  of  great 
commiseration,  that  he  has  been  very 
eccentric,  that  he  ought,  perhaps,  to  havo 
been  taken  more  care  of  bv  those  whose 
duty  it  was  to  do  so,  may  be  very  true ; 
but  the  question  for  you  is,  are  you 
satisfied  tnat  there  is  any  disease  of  the 
mind,  which  disease  of  the  mind  incapaci- 
tated him,  by  reason  of  its  existence, 
from  judging  whether  the  act  which  he 
did  was  a  right  or  a  wrong  act  P  If  you 
are  not  satisfied  of  that,  you  will  find  him 
Guilty.  If  you  are  satisfied  of  that,  you 
will  say  that  he  is  innocent  because  he 
was  insane. 

Vekdict. 

The  jury  retired  at  twenty  minutes  ptist 
three  o'clock,  and  returned  into  court  at 
five  minutes  post  seven. 

Clerk  of  Arraigns:  Gentlemen,  ai*c  you 
agreed  upon  vour  verdict  ? 

Foreman  of  the  Jury:  We  are. 

Glerk  ofArraigiis :  How  say  you — Do  you 
find  the  prisoner  Guilty  or  Not  Guilty  P 

Foreman  of  the  Jury:  Guilty. 

Sentence. 

Aldekson,   B.  :    Robert  Fate,  the  jury 

have  found  you  guilty  after  a  long  and 

I  patient  investigation,   and  there  can  be 

;  no  reasonable  doubt  that  they  have  come 

to  a  right  conclusion.    At  the  same  time, 

it  is  quite  obvious,   from   t^e  evidence 
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formed  the  sabject  of  diplomatic  corre- 
Bpoudenco  between  the  Foreign  Office  and 
the  Qovernment  of  Spain  in  the  years 
1825  and  1830,  and  from  that  year  onwards 
with  brief  intervals.  In  1847  Lord 
Brougham,  on  behalf  of  the  Spanish  bond- 
holders, presented  a  petition  to  the  House 
of  Lords,  and  Lord  Gem-ge  Beniinch  intro- 
duced a  motion  in  the  House  of  Commons 
asking  for  reprisals  against  Spain  (Han- 
sjLTd,  vol.  91.  pp.  319,  1149,  and  vol.  93, 
pp.  1286-1307).(a) 

In  the  Mayob's  Court  op  London. 

in  1850,  Mr.  T.  P.  Wadaworth  (who  had 
taken  part  in  urging  the  claims  of  the 
Spanish  bondholders  on  the  attention  of 
the  Foreign  Office,  as  appears  from  the 
papers  presented  to  Parliament  in  1847 
and  1853),  levied  a  plaint— that  is  to  say, 
commenced  an  action  in  the  Lord  Mayor's 
Court  of  London  against  Her  Most 
Christian  Majesty,  Doiia  Isabel  Segundar, 
Queen   of    Spain,  claiming    20,0002.    for 

find  new  surety  to  the  plaintiff  for  the  f^aid 
debt;  and  judgment  shall  be  that  the  plaintiff 
sliall  have  ju^ment  against  him,  and  that  be 
shall  be  quit  against  the  other  after  execution 
sued  out  by  the  plaintiff." 

The  decision  of  the  House  of  Lords  in  the 
Mayor,  j-c,  of  the  City  of  London  v.  Cox, 
L.H.  2  H.L.  289,  that  the  original  debt,  or  the 
debt  alleged  to  be  due  from  the  garnishee  to 
the  defendant,  must  have  arisen,  or  one  of  the 
parlies  be  a  citizen  of  or  resident,  in  the  City, 
greatly  restricted  the  use  of  the  custom,  attach- 
ments having  lor  some  time  previously  been 
served  on  a  person  who  was  only  passing  through 
the  City.  (Sec  Norton's  "City  of  London,** 
8rd  edit.,  1869,  p.  299;  Pulling's  "Customs 
of  London,*'  2nd  edit,  188-192;  Brandon's 
"  Foreign  Attachment.'*)  A  subsequent  case, 
the  London  and  Joint  Stock  Bank  v.  Mayor, 
^c,  of  the  City  of  London,  1  C.P.D.  1, 
6  C.P.D.  494.  6  App.  Ca.  893,  decided  that  the 
praetice  which  had  been  observed  for  more  than 
two  hundred  years  of  pro<;ecding  with  the  at- 
tachment without  the  defendant  having  been 
summoned  and  having  made  default  was  bad, 
and  that  the  custom  must  be  strictly  observed 
to  the  letter  ;  also,  that  the  ultimate  process 
against  a  garnishee  to  enforce  obedience  being 
personal,  according  to  the  custom,  did  not  apply 
to  a  corporation.  Since  this  decision  the  custom 
has  fallen  into  disuse.  See  Keport  of  Koyal 
Commission  on  the  Amalgamation  of  the  City 
and  County  of  London,  par.  82,  Pari.  Papers, 
1894,  c.  7498,  vol.  17,  p.  I.  .        ,      . 

(a)  As  to  the  principles  regnlatmg  the  in- 
tervention of  one  government  on  behalf  of  its 
subjects  to  enforce  claims  of  this  nature  against 
a  foreign  government,  see  Lord  Palmewton's 
circular  letter  of  1843  (quoted  in  Hall's  Inter- 
national Law,  p.  278,  and  in  Phillimore's  Inter- 
national lifcw,  vol.  2,  p.  9)  ;  also.  Lord  SaliK- 
bury's  reply  to  a  deputation  of  Turkish  b'.'Ud 
holders,  The  Times,  Jdn.  7th,  18eo. 


I  arreai'S  of  interest  on  Spanish  bonds,  and 
'  proceeded  to  attach,  nnder  the  custom  of 
foreign  attachment  in  the  City  of  Lon- 
don, the  sam  of  10,0002.,  which  was  in  the 
hands  of  Joaquin  BcheidnageL,  President 
of  the  Spanish  Financial  Commission  in 
London,  and  Messrs.  Martin  and  Stone, 
bankers,  which  sum  he  alleged  to  be  tho 
property  of  the  Queen  of  Spain. 

The  record  of  the  proceedings  in  the 
Major's  Court  showed  that,  the  plaintiif 
having  affirmed  a  plaint  in  an  action  of 
debt  against  the  defendant,  and  haying 
sued  out  a  summons  for  the  defendant  to 
appear,  a  return  was  made  by  the  Serjeant- 
at-Mace  that  the  defendant  had  nothing 
within  the  said  city  whereby  she  could 
be  summoned,  and  was  not  to  be  found 
within  the  same. 

That,  thereupon,  the  defendant  haying 
been  solemnly  called,  and  not  appearing 
before  the  Lord  Mayor,  the  plaintiff  alleged 
by  his  attorney  that  Joaquin  Scheidnagel 
owed  the  defendant  10,0002.  in  moneys 
numbered  as  the  proper  moneys  of  the  said 
defendant,  and  prayed  process  according 
to  the  said  custom  to  attach  the  said 
defendant  by  the  said  moneys  in  tho  hands 
of  the  said  Scheidnagel,  as  garnishee,  so 
that  the  defendant  might  appear  in  tho 
Lord  Mayor's  Court  to  answer  the  plaintiff 
on  the  plea  aforesaid. 

The  foregoing  proceedings  ayerred  on 
the  record  were  not  in  practice  obseryed,(a) 
but  the  plaintiff  made  the  following 
affidavit  of  debt,  and  gave  notice  in 
the  Mayor's  Court  that  the  defendant 
possessed  moneys  in  the  hands  of  tho 
garnishee. 


(( 


In  the  Mayor's  Court,  London. 


'*  Thomas  Page  Wadswortb,  of  No.  1 1,  Down 
Street,  Piccadilly,"  &c.,  '*maketh  oath  and 
saith :  That  Her  Most  Christian  Majesty  Dona 
Isabel  Segundar,  Queen  of  Spain,  is  justly  and 
truly  indebted  unto  this  deponent  in  the  sum  of 
10,000/.  sterling  and  upwanls  for  interest  upon 
and  by  virtue  of  certain  bonds  or  certificates, 
bearing  date  respectively  the  10th  day  of 
December  1884,  and  duly  made  and  entered 
into  by  or  on  behalf  of  her  Majesty  the  then 
Queen  Regent  of  Spain,  in  the  name  of  her 
august  daughter  the  said  Dona  Isabel,  &c.,  the 
defendant,  by  virtue  of  the  law  decreed  by  the 
Cortes  and  sanctioned  by  her  late  Majesty  the 
said  Queen  Regent  in  the  name  of  her  daughter, 
the  said  Queen  of  Spain ;  and  of  the  treat}' 
between  the  Minister,  Secretary  of  State  for  the 
j  Finance  Department,  and  Mens.  Ardoin,  banker 
of  Paris,  on  6th  December,  1834.   And  which  said 


(a)  The  variances  between  the  proceedings 
entered  un  the  record  and  the  proceedings 
actually  observed  iu  practice  before  the  decision 
in  the  London  and  Joint  Stock  Bank  v.  the 
Mayor  of  London  are  set  forth  in  the  apeeial 
cnse  stated  in  that  action,  5  C.P.D.  497, 
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ioterttt  wa8  due  and  payable  on  certain  days 
now  past.  "  T.  P.  Wadswortii. 

"  Sworn  at  the  Lord  Mayor's 
Court  Office,  London,  this 
30th  day  of  December 
1850.     Before  me,  "G.Ashley." 

On  the  same  day  Scheidnagel,  as  gar- 
nishee, was  Berved  with  the  following 
notice  :-^ 


t( 


WaDSWORTH   V,  QUBBN   OF  SPAIN. 


"Take  notice  that,  by  virtue  of  an  action 
entered  in  the  Lord  Mayor's  Ck)urt,  Ix)ndon, 
against  Her  Most  Christian  Majesty  Dona 
Isabel  Segundar  Queen  of  Spain,  defendant,  at 
the  suit  of  Thomas  Page  Wadsworth,  plaintiff, 
in  a  plea  of  debt  upon  demand  of  20,000/.,  I  do 
attach  all  such  moneys,  goods  and  effects  as  you 
now  have,  or  which  hereafter  shall  come  into 
your  hands  or  custody,  of  the  said  defendant,  to 
answer  the  said  plaintiff  in  the  plea  aforesaid : 
and  that  you  are  not  to  part  with  such  moneys, 
floods  or  effects  without  licence  of  the  said 
Court. 

"  CiiAS.  Shwell,  Serjeant-at-Mace. 

"  Geo.  Ashley,  plaintifiTs  attorney, 
*'  Lord  Mayor's  Court  Office, 

"  Old  Jewry." 

The  record  ftiriher  showed  a  return 
by  the  Seijeant-at-Mace  that  he  had  at- 
tached the  defendant  the  Qaeen  of  Spain 
by  the  said  10,0002.  in  the  hands  of 
Scheidnagel  as  ffamishee;  and  that  the 
defendant  was  thereafter  solemnly  called 
at  three  Conrts  and  did  not  appear ;  and 
that  at  the  fonrth  Court  the  plaintiff  prayed 
process,  and  that  Scheidnagel,  the  gar- 
nishee, should  be  warned  to  appear  on 
17th  Jannaiy  to  show  cause  why  the 
plaintiff  ought  not  to  have  execution  of 
the  10,0002.  then  in  the  jB^mishee's  hands. 

The  ffamishee  Scheidnagel  thereafter 
appeared  and  pleaded  Nil  habet,  that  he 
did  not  owe  or  detain  from  the  said 
defendant  the  sum  of  10,0002.,  or  any 
part  thereof,  and  Thomas  PcUereon  of 
Liverpool,  merchant,  filed  a  bill  of  proof 
praying  to  be  admitted  to  prove  that 
the  10,0002.  was  his  property,  and  that 
before  the  date  of  the  attachment  the  ,de- 
fendant  had  given  him  an  order  to  receive 
the  same  when  paid  to  the  garnishee. 

An  attaclunent  was  obtained  in  the 
same  form  against  Messrs.  Martin  and 
Stone,  the  baiucers  with  whom  the  10,0002. 
was  deposited.  They  put  in  the  same 
plea  of  Nil  hahent,  and  Paterson  the  same 
proof  claiming  the  sum. 

On  January  29th  application  was  made 
to  the  Recorder  of  the  Lord  Mayor's  Court 
to  dissolve  the  attachments  on  common 
bAil(a)  beingfiledonbehalf  of  the  Queen  of 
^pain,  on  the  ground  that  a  foreign  inde- 
pendent sovereign  could  not  be  held  to 
bail,  which  application  was  refused. 

(a)  See  below,  p.  dd6n. 


The  bond  or  certificate  mentioned  in 
the  plaintiff^s  affidavit  (so  far  as  the  terms 
are  material)  was  afterwards  proved  as 
follows: — 

"  Public  Debt  of  Spain. 

Great  Book  of  Five  per  cent, 

the  active  debt.  consols." 

"The  bearer  of  this  certificate  is  entitled  to 
an  annuity  of  ten  hard  dollars,  equivalent  to 
fifty-four  francs  or  two  pounds  two  shillings  and 
sixpence  sterling,  representing  a  capital  of  two 
hundred  hard  dollars,  one  thousand  and  eighty 
francs,  or  forty-two  pounds  ten  shillings  sterling, 
by  virtue  of  the  law  decreed  by  the  Cortes  and 
sanctioned  by  Her  Majesty  the  Queen  Kegent 
in  the  name  of  her  august  daughter  Dona 
Isabel  XL,  the  16th  November  1834,  and  of  the 
treaty  concluded  between  the  Minister  Secre- 
tary of  State  for  the  finance  department,  and 
M.  Ardoin,  banker,  of  Paris,  the  6th  December 
of  the  same  year. 

"The  said  annuity  will  be  payable  in  Madrid, 
Paris,  or  London,  at  the  option  of  the  bearer, 
half  yearly,  on  the  Ist  May  and  Ist  November 
in  each  year,  on  presentation  of  the  dividend 
warrant  then  due :  in  Paris  at  the  rate  of  five 
francs  forty  centimes  per  hard  dollar,  and  in 
London  at  four  shillings  and  three  pence  ster- 
ling, also  per  hard  dollar. 

"The  bearer  has  the  option  of  causing  this 
certificate  to  be  definitely  converted  into  an  ex- 
tract of  inscription,  payable  in  Madrid. 

"  To  this  certificate  are  attached  forty  divi- 
dend warrants.  If  at  the  end  of  twenty  years 
it  should  not  have  been  withdrawn  from  circula- 
tion either  by  means  of  redemption  or  of  con- 
version into  an  extract  of  inscription,  forty  new 
dividend  warrants  shall  be  delivered  on  the  pre- 
sentation of  this  certificate  ^vith  the  dividend 
warrant  preceding  that  which  latest  becomes 
due." 

The  instrument  was  dated  "Madrid, 
10th  December  1834,"  and  purported  to  be 
subscribed  by  the  Secretary  of  State  for 
Foreign  Affairs,  the  Count  Tw^eno,  and  by 
the  director  of  the  Boyal  Sinking  Fund 
{**  El  Director  de  la  Beal  Caia  de  Amor- 
tizacion  *')  and  of  the  Great  Book,  •Mni*. 
Barata." 

In  the  Coubt  op  Queen's  Bench. 

Before  Lord  Oampbeli,  L.O.J.,  Patteson, 
WiGHTMAN,  and  Eblb,  JJ. 

April  15th,  1861. 

Bulb  Nisi  fob  a  Pbohibition. 

Chambers,  on  hehalf  of  the  garnishees, 
Scheidnagel  and  Martin  and  Stone,  moved 
for  a  rule  for  a  prohibition  to  the  Mayor's 
Court. 

He  read  affidavits  setting  forth  the  pro- 
ceedings in  the  Mayor's  Court,  and  stating 
that  none  of  the  garnishees  had  in  their 
possession  or  power  any  money,  goods,  or 
ctlecttt  of  tho  Queen  of  Spain  as  her  pri- 
vate property  and  unconnected  with  the 
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aQYcrnment  of  her  kingdom,  and  that  the 
aefondttnt  was  the  reigning  "Bovereign  of 
Spain,  and  entitled  to  all  the  rights,  pre- 
rogatives and  privileges  appertaining  to 
such  sovereignty,  and  that  the  said  bonds 
and  oertificates  were  made  hj  the  Queen 
Begent  of  Spain  in  her  sovereign  character 
only,  for  and  on  account  of  the  kingdom 
of  Hpain,  and  as  an  act  of  state  in  the 
government  thereof,  and  not  for  or  in 
respect  of  any  private  or  personal  debt 
due  by  the  saia  Qaeen  Begent,  or  the 
Queen  of  Spain,  to  T.  P.  Wadsworth,  and 
d^at  Her  Majesty  was  domiciled  in  Spain 
(9it  of  the  jurisdiction  of  the  Court,  and 
was  recognised  b^  Her  Majesty  Queen 
Victoria  as  reigning  sovereign  of  the 
kingdom  of  Spain,  and  that  that  kingdom 
was  in  peace  and  amity  with  the  Grown  of 
Great  Britain. 

It  was  also  stated  on  affidavit  that, 
under  the  laws  and  customs  of  London, 
up  plea  could  be  put  in  on  behalf  of  the 
defendant,  and  no  demurrer  or  other  pro- 
ceeding on  the  part  of  the  garnishees,  to 
raise  the  Question  of  the  jurisdiction  of 
the  Mayor  s  Court  to  cite  the  Queen  of 
Spain,  or  attach  her  money ;  nor  could  the 
question  of  the  Queen  of  Spain's  liability 
to  the  plidntiff  be  decided,  unless  special 
bail  were  put  in  on  her  behalf  to  pay  the 
sum  that  the  plaintiff  might  recover,  or 
render  herself  to  prison  to  be  committed 
to  the  Poultry  or  Giltspur  Street  Compter. 

Gonnsel  cited  The  Buke  of  Brwuwieh  v. 
The  King  of  Hanover, {a)  and  contended 
that  the  sovereign  of  a  foreign  realm  could 
not  be  sued  in  an  action  which  required 
that  she  should  put  in  special  bail  to  an- 
swer in  a  court  of  this  country  for  an  act 
of  state  ;  and,  consequently,  that  pro- 
ceedings could  not  go  on  against  the 
garnishees. 

'Lord  Oahpbsll,  L.G.J. :  Must  there  be 
an  affidavit  of  debt  to  commence  a  suit  in 
the  Lord  Mayor's  Court  P 
-  BandeU  (with  Cha^^h&i's) :  There  must, 
by  the  custom. 

A  rule  nisi  was  granted. 

May  10th,  1851. 

A&GUMEVT  AGAIVST  BULE. 

Hoggins,  WeUhy,  and  Loclce  showed 
cause.  (&) 

Hoggins :  The  case  is  within  the  juris- 
diction of  the  Lord  Mayor's  Court,  because 
the  dividends  are  payable  in  London.  It 
is  not  necessary  for  the  plaintiff  to  state 

this  in  his  affi&vit  of  debt  if  he  states  it 

»»'.■■■         1. 1.  I—  .     I        ■■■■    ■       ■  ■       .  ■ 

(a)  6  St.  Tr.  N.S.  88 ;  6  Beav.  1. 
'  (6)  Gumey  attended  on  behalf  of  the  City 
of  London  to  watch  the  proceedings,  lest  the 
oQstpm  of  foreign  attachment  should  be  infringed. 
%j€.Hbove,  p.  $8n. 


in  the  plaint.  The  affidavit  is  nnnecessary , 
and  nopart  of  the  proceedings  in  the  Court. 
Banks  v.  Self  (a)  and  HaUon  v.  Isemonger,{b) 

Lord  Campbell,  L.G. J. :  The  affidavit  is 
intended  to  show  the  cause  of  action.  It 
seems  to  be  evidence  against  the  plaintiff, 
as  far  as  it  goes. 

Hoggins :  The  proceeding  in  question  is 
against  a  garnishee  accordmg  to  ^he  cus- 
tom of  foreign  attachment.  Assuming 
that  in  some  stage  of  the  case  the  Queen 
might  interpose,  and  allege  something  to 
defeat  the  action,  a  prohibition  cannot  go. 
If  a  prohibition  lay  under  the  present 
circumstances,  the  party  complaining 
would  have  no  remedy ;  for  which  reason 
privilege,  of  attorneys  or  others,  is  not 
allowed  to  oust  the  Court  of  juris- 
diction in  foreign  attachment;  TwrhUVs 
case,(c)  QiU),  Com.  Pleas,  209,  Eidge  v. 
Hardeastle.{d)  j^o^tm'^PrivilegiaLondini,. 
253  et  seg^.,  3rd  ed.  It  is  enough,  for  the  par- 
pose  of  instituting  a  foreign  attachment, 
to  show  that  the  garnishee,  being  within 
the  City,  has  funds  of  the  defendant; 
and,  if  the  garnishee  does  not  come  in 
and  establish  anvthing  that  may  discharge 
him,  which  the  aefendant  also  is  at  liberty 
to  do,  then,  according  to  the  certificate  of 
the  Becorder  of  London,  cited  in  note  (1) 
to  TwrhUVs  case,(o) 

*' judgment  shall  he,  that  the  plaintiif  shall  have 
judfi^ent  against  him  "  (the  garnishee),**  and  that 
he  ''  (the  garnishee)  **  shall  be  quit  against  the 
other,  after  execution  sued  out  by  the  fdaintiff.*' 

Lord  Campbell,  L.C.J. :  The  garnishee's 
payment  is  taken  to  be  a  payment  by  the 
deiendant. 

Patteson,  J. :  Sarely  the  foundation  of 
all  this  proceeding  is  a  debt  as  to  which 
the  Court  has  jurisdiction  over  the  de- 
fendant. As  you  argue,  if  there  were  funds 
in  the  City  belongiug  to  the  Queen  of 
England,  there  might  be  an  attachment 
agamst  the  garnishee. 

Hoggins:  In  Banks  v.  8elf,{e)  cited  and 
acted  upon  in  Hcmngion  v.  M(Uimorri8,{f) 
the  defendant  pleaded  a  recovery  against 
him  as  garnishee  in  a  suit  against  the 
p^laintiff,  defendant  being  debtor  to  plain^ 
tiff  at  the  time ;  and  on  demurrer  it  was 
objected  that  the  suit  against  the  now 
plaintiff  in  the  Court  below  was  not 
shown  to  have  been  brought  for  a  debt 
arising  within  the  jurisdiction;  but  the 
Court  of  Common  Pleas  held  this  no  valid 
objection,  and  gave  judgment  for  the  de- 
fendant. 


(a)  5  TauQ.  234  (note). 
(6)  1  Str^  641,  and  see  below,  p.  70. 
(c)   1  Wms.  Sauud.  67. 
(rf)  8  T.R.  417. 
(e)  5  Tauu.  234,  note. 
(/)  5  Taun.  228. 
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Lord  C^UTBKLL,  L.O.J. :  The  qaesfcion 
there  wau,  whether  it  mnst  positively  ap- 
pear on  the  pleadings  that  the  Court  had 
jurisdiction ;  it  was  not  said  that  the  want 
of  jurisdiction,  if  averred,  might  not  have 
been  an  answer. 

Eule,  J. :  The  decision  is  onljr  that 
tJiings  done  before  a  competent  tribunal 
are  presumed  to  be  rightly  done. 
•  Hoggins :  In  Self  v.  Kennicoi  (a)  the  de- 
fendant pleaded  to  debt  on  bond  that  the 
money  in  his  hands  had  been  attached  by 
J.  S.,  to  whom  the  plaintiff  was  indebted  ; 

**  that  the  plaintiff  being  indebted  to  J.  S.  he 
made  an  attachment  of  the  said  money  in  his 
hands ; " 

it  was  objected  on  demurrer  that 

"  it  does  not  appear  that  the  debt  arose  within 
the  jarisdiction ; " 

but  it  seems  that  the  plea  was  held  good. 

Lord  Campbell,  L.C. J. :  The  authority 
is  a  slender  one  for  a  wide  proposition. 

Hoggins:  A  prohibition  will  not  issue 
to  a  Court  of  peculiar  jurisdiction,  upon 
tho  apprehension  merely  that  such  Court 
will  exceed  its  powers ;  though  the  remedy 
may  be  grantable  if  it  appear,  in  the 
course  of  the  proceedings,  that  such  an 
error  is,  or  is  about  to  be,  committed; 
Home  V.  Earl  €mnden,(b)  Chesterton  v. 
Farlar,{c)  case  of  the  Danish  Ship  IToy- 
8oniked,(d)  Johnson  v.  Shippen.{e)  The 
Court  cannot,  in  the  present  case,  see  any 
'  particular  in  which  the  Lord  Mayor's 
Court  is  eoEoeeding  its  jurisdiction.  No- 
thing has  been  done  contrarv  to  the  due 
administration  of  justice.  The  bond  itself 
is  not  made  part  of  the  record.  It  does 
not  appear  that  any  application  has  been 
made  to  the  Lord  Mayor's  Court  to  stay 
proceedings  in  the  suit  because  the  Queen 
oannot  be  sued  there.  The  present  motion 
ifl  quia  timet.  If  the  objection  is  taken  on 
the  trial,  the  judge  of  the  Lord  Mayor's 
Court  will  deal  with  it,  and  it  may  be 
brought  before  a  Court  of  Error ;  Horton 
V.  £eokfnan,(f)  Olark  v.  Denton,(g) 

Lord  Cakfbell,  L.C.J. :  The  question 
as  to  jurisdiction  may  arise  on  facts  not 
necessarily  appearing  by  the  record. 

Hoggins :  That  might  be  so,  as  in  Day  v. 
Paupierre,(h)    The  subject  matter  of  this 

(a)  2  Show.  506. 

C6)  In  Dom.  P^oc.  2  H.  Bl.  533,  affirming  the 
judgment  of  K.B.  in  Lord  Camden  v.  Home, 
4  T.R.  389,  which  reversed  the  judgment  of 
Com.  PI.  in  Home  v.  Earl  Camden^  1  H.  Bl.  476. 
Note  in  17  Q.B.  185. 

{e)  7  A.  &E.  713. 

id)  7  Ves.  598. 

(O  2  Ld.  Raym.  982. 

(/)  6  T.R.  760. 

(^)  IB.  &  Ad.  92. 

(k)  13Q.B.  802. 


suit  being  within  the  jurisdiction  of  the 
Court  on  a  concessit  solveref  the  proper 
mode  of  defence  on  the  part  of  the  Queen 
would  have  been  to  appear  and  put  in 
a  plea.  The  defence,  tnat  the  borrowing 
was  an  act  of  state,  would  have  been  fully 
available  in  that  form,  and  would,  it  must 
be  presumed,  have  been  properly  disposed 
of  by  the  Court.  At  present,  this  Court 
cannot  say,  on  looking  at  the  bond  or  cer« 
tificate  sued  upon,  that  it  mav  not  be 
ground  for  an  action  against  the  Queen 
personally.  What  the  law  on  that  subject 
may  be  in  the  particular  case  will  depend 
on  the  evidence. 

Eble,  J. :  The  instrument  itself  informs 
the  bearer  that  it  is  made  by  virtue  of  a 
law  decreed  by  the  Cortes  and  sanctioned 
bv  the  Queen  Regent,  and  of  a  treaty  con- 
cluded by  the  Secretary  of  State.  Sup- 
pose the  plaintiff  on  his  affidavit  showed 
expressly  that  he  could  have  no  right  in 
an  action  against  the  Queen  individually, 
wo  a  Id  the  Lord  Mayor  s  Court  still  be  En- 
titled to  proceed?  Suppose  he  made  it 
appear  that  his  demand  was  like  that 
made  against  the  Qneen  of  England  in 
the  Baron  de  Bode*s  case,(a)  where  the 
grounds  alleged  were,  to  the  understand- 
ing of  any  person  acquainted  with  the 
law,  a  direct  disaffirmance  of  the  claim. 

Hoggins :  It  would  still  be  matter  of  in- 
quir]^,  on  the  trial,  what  the  facts  were. 
The  instrument  jprimd  fade  creates  a  lia- 
bility in  London  because  the  interest  is 
payable  there. 

But,  further,  the  garnishees  having 
taken  issue  on  a  fact  concerning  them- 
selves exclusively,  that  they  have  not  the 
money  in  their  hands,  cannot  afterwards 
set  up  another  answer  which  regards  the 
defenda;ht  only. 

Lord  Campbell,  L.C.J. :  They  have  an 
interest  in  it,  because,  if  the  Court  has 
no  jurisdiction,  they  are  discharged. 

Hoggins:  The  course  on  an  attachment 
is  thus  described  in  Bohun's  Privilegiai 
p.  256  :— 

"  The  garnishee,  if  he  think  fit,  may  appear 
in  Court  by  his  attorney,  and  wage  law,  or 
plead  that  he  has  no  money  in  his  hands  of  the 
defendants,  or  other  special  matter,  or  he  may. 
confess  it." 

But, 

*'  if  the  plaintiff  in  the  attachment  shall  obtain 
a  verdict  and  judgment  for  the  money  or  goods 
attached  in  the  garnishee's  hands,  yet  the  de- 
fendant, in  the  attachment  may  at  any  time 
before  satisfaetion  acknowledged  upon  record, 
put  in  bail  to  the  plaintiff's  action  upon  which 
the  attachment  is  grounded,  and  thereby  dis- 
charge the  judgment  and  proceedings  against 
the  garnishee;   yea,  though  tho  garnishee  be 

(a)  6  St.  Tr.  N.S.  287,  8  Q  B.  208j  13  Q.B. 
880. 
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taken  in  execntion,  he  shall  be  discharged  if 
bail  be  put  in  as  aforesaid."  , 

Lord  Campbell,  L.C.J. :  Would  not  it  be 
special  matter  pleadable  by  the  gamishee, 
tnat  the  defendant  is  a  person  over  whom 
the  Court  has  no  jurisdiction  P 

Hoggins :  There  is  no  precedent  of  sucb 
a  plea ;  and,  at  all  events,  the  time  for  it 
has  been  let  pass. 

Erle,  J. :  It  is  not  always  trae  that  a 
party  who  was  entitled  to  object  to  the 
jurisdiction,  but  has  allowed  the  cause  to 
be  tried  on  the  other  matters  in  dispute, 
cannot  afterwards  have  a  prohibition. 
The  contrary  has  been  held  on  prohibi- 
tion to  a  County  Court,  where  title  has 
come  in  question. 

HoggvM:  Li  Thom'pson  t.  Ingham, (oLi 
which  was  such  a  case,  the  question  of 
jurisdiction  had  been  raised  at  the  proper 
time  in  the  County  Court. 

Lord  Campbell,  L.C.J. :  Do  you  allow 
that  the  garnishee  might  move  for  a  pro- 
hibition before  plea  pleaded  ? 

Hoggins :  He  might ;  but  not  after  he  has 
put  in  a  plea  which  admits  the  jurisdiction, 
Anmi.  (5) ;  In  re  Jones  and  James  (c)  is  a 
direct  authority  on  the  point. 

Erle,  J. :  My  opinion  in  that  case  must 
be  taken  to  have  been  reviewed  and  found 
wrong. 

Hoggins :  Lastly,  as  to  the  principal 
question ;  the  defendant  has  raised  mon^y 
within  the  jurisdiction  of  the  Lord  Mayor's 
Court  by  bonds  bearing  interest  payable  in 
London.  Nothing  appears  that  can  legally 
distinguish  the  funas  attached  from  the 
Queen's  own  funds.  She  appears  to  have 
the  control  of  them  all.  In  The  Duke  of 
BtHinswickv.  The  King  of  Hanovei\(d)  cited 
in  moving  for  this  rale,  it  was  held  that 
a  foreign  prince,  being  in  this  country, 
could  not  be  made  amenable  to  the  Court 
of  Chancery  for  acts  done  in  exercise  of 
his  sovereign  authority,  but  those  acts 
were  done  in  his  own  dominions ;  a  circum- 
stance particularly  noticed  by  Lord  CoU 
tenham  in  his  address  to  the  House  of 
Lords.  In  the  same  case,  at  the  Bolls, 
Lord  LangdaJe,  after  observing  that 

*'thc  law  of  England  aftords  no  authority  for 
the  proposition  that  sovereign  princes  resident 
here  may  not  be  sued  in  the  courts  here," 

cites  De  la  Torre  v.  Bemales,(e)  where 
Vicc-Chancellor  Sir  /.  Lea^ih  ordered  the 
King  of  Spain  to  be  named  as  a  party  to 
a  suit  the  object  of  which  was  to  charge 

(rt)  14Q.B.  710. 

(6)  1  Ventr.  236. 

(c)  1  Lowndes,  M.  Sc  l\  65. 

(<i)  6  St.  Tr.  N.S.  33  ;  6  Beav.  1 ;  2  II.L.  1. 

(<r)   1  IIov.  Supp.  to  Vescy,  1-19. 
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Bemales  in  respect  of  acts  done  by  him 
as  the  King's  agent,  and 

*'  laid  it  down,  that  a  foreign  government,  or 
sovereign,  could  both  sue  and  be  sued  in  the 
courts  of  this  country."  (a) 

Lord  Campbell,  L.C.J. :  The  act  in  ques- 
tion here  was  not  done  by  the  Queen  per- 
sonally, but  by  her  mother,  while  regent. 

Hoggins :  A  person  raises  money  in 
London  for  the  Queen  of.  Spain. 

Lord  Campbell,  L.C.J. :  The  instrument 
is  not  signed  by  her,  but  by  a  public  officer 
like  our  Exchequer  bills. 

Hoggins:  It  is  not  necessary  that  the 
Queen  should  have  actually  put  her  own 
seal  to  the  bond  to  render  her  liable. 
Affidavit  is  made  in  the  cause  that  she 
is  the  party  indebted.  It  appears  that 
the  Cortes  nave  authorized  her  to  borrow 
money;  but  this  Court  cannot  judge  of 
the  natm*e  and  effect  of  that  authority. 
Before  the  reign  of  Edward  1.,  the  King, 
even  of  this  country,  might  have  been 
sued  in  the  Couit.s.(S)  Since  the  proceed- 
ing by  petition  of  right  was  instituted 
that  is  no  longer  so,  but  a  foreign  prince 
may  still  be  sued,  at  least  upon  engage- 
ments entered  into  here. 

Paitesox.  J. :  The  liability  of  a  foreign 
prince  upon  acts  done  in  his  own  do- 
minions came  itito  question  in  lfuiM2en  v. 
Duke  of  Bi'unswick;  (c)  but  there  was  no 
decision  on  the  point. 

Argument  in  support  of  Rule. 

Gliambers,  Peacock,  and  Randell  in  sup- 
port of  the  rule. 

Ohamom's :  The  suit  has  arrived  at  this 
point:  the  garnishees  having  pleaded,  issues 
have  been  joined  upon  the  pleas,  and  now 
stand  tor  trial,  the  i-osult  of  which,  if  the 
pleas  be  not  proved,  will  be  that  execution 
will  go  against  the  moneys  of  the  defendant, 
unless  she  put  in  bail  within  a  year  and  a 
day  to  appear  and  try  in  the  Lord  Mayor's 
Court.  The  questions  are,  whether  prohi- 
bition lies,  and  whether  it  is  now  properly 
applied  for.  A  prohibition  will  be  granted 
whenever  the  Superior  Court  can  see  that 

(a)  The  report  in  20  L.J.  N.S.  Q.R,  at 
p.  492,  makes  Lord  Campbell  say,  "  No  doubt  a 
foreign  sovereign  may  be  sued  here  for  money 
borrowed  for  his  private  purposes."  This 
dictum  is  not  reported  in  the  report  in  1 7  Q.B, 
It  was  overruled  in  Mighell  v.  Sultan  ffJohore, 
1894,  I  Q.B.  149,  Kay,  L.J.,  suggesting  that 
possibly  when  the  report  for  17  Q.B.  came 
before  I^rd  Campbell  for  revision,  he  may  have 
struck  out  this  dictum,  not  wishing;  it  to  appear. 

(6)  See  16  Vin.  Abr.  536.  tit.  Prerogative  of 
the  King  (Q.  4) ;  but  see  Clode  on  Petition  of 
Kight. 

(r)  6  St.  Tr.  N.S.  403,  10  Q.B.  656. 
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the  Court  below  bos  exceeded  its  jurisdic- 
tion. And  (assuming  that  tbo  gomisbees 
here  are  not  entitled  as  parties  to  demand 
it)  the  prohibition  may  issue  even  at  the 
infltance  of  a  stranger,  for — 

"there  are  two  thing's  in  prohibiUou — (1)  Con- 
tempt of  the  Crown  and  disherison  of  it  in  taking 
on  them  judicial  poyer  where  they  have  no 
ri^ht ;  (2)  a  daraugc  to  the  party ; "  Ede  v. 
Jachson.{a) 

"  And  the  Kiug*8  Courts  that  may  award  pro- 
hibitions, being  iuformed  either  by  the  parties 
theiuselres,  or  by  any  stranger,  that  any  Court 
temporal  or  ecclesiastical  doth  hold  plea  of 
that  whereof  they  have  not  Jurisdiction,  may 
lawfully  prohibit  the  same,  as  well  after  judg- 
ment and  execution,  aa  before** ;  2  Inst  602. 

The  role  on  this  subject  has  been  exempli- 
fied in  the  late  decisions  as  to  the  County 
Courts. 

Lord  Campbell,  L.C.  J. :  Those  cases,  as 
well  as  Home  v.  Earl  Camden,{b)  seem  to 
press  yon  a  good  de^. 

Chambers :  In  Home  v.  Earl  Camden  (b) 
the  Court  of  Appeals  in.  Prize  Cases,  to 
which  the  prohibition  went,  had  exclusive 
jurisdiction  over  the  matter  which  they  had 
decided,  namely,  whether  a  certain  capture 
was  prize  or  not  within  the  Prize  Acts 
then  in  force;  and  therefore  prohibition 
was  held  not  to  lie.  But,  if  they  had 
been  exceeding  the  bounds  of  the  common 
law  in  construing  the  Acts,  they  might 
have  been  prohibited,  even  after  sentence, 
according  to  Oare  v.  Oa^pper  (c)  and  Gotdd 
T.  Gapper,(d)  and  other  authorities.  There- 
Tore  the  garnishees  here  are  not  barred 
hy  havingpleadcd.  The  principle  (acted 
upon  in  HM  v.  2iaule{e)),  that  a  Court 
should^  not  be  presumed  likely  to  exceed 
its  jurisdiction,  does  not  apply  when  the 
Court  has  entertained  a  suit  of  which, 
originally,  it  ought  not  to  have  taken  cog- 
nizance. Now,  in  the  present  case,  the 
Queen,  the  defendant  in  the  suit,  has  never 
been  summoned.  It  is  not  pretended 
that  she  has ;  but  it  is  assumed  that,  be- 
cause the  debt  arose,  as  it  is  said,  with- 
in the  jurisdiction,  and  nothing  is  found 
therein  by  which  the  defendant  can  be 
Bnmmoned,  and  the  defendant  herself  is 
not  to  be  found  there,  a  summons  may, 
by  custom,  be  supposed.  But,  if  it  was 
impossible,  legally,  that  the  Queen  could 
be  summoned,  A  summons  cannot  be  sup- 
posed ;  and  it  was  held  in  a  case  from  the 
Tolzey  Court  of  Bristol,  Bruce  v.  WaU,{f) 
that,  on  general   principles,    a    custom 

(a)  Fortescne,  345. 

(6)  2  H.  Bl.  533 ;  4  T.R.  382 ;  1  H.  Bl.  476. 

(0  3  P4wt,  472. 

(d)  5  East,  345. 

(0  7  A.  &  £.  721. 

(/)  IMan.  &0.  1. 

91500. 


to  i.^sne  foreign  attachment  without  pre- 
viously summoning  the  defendant  would 
be  bad. 

Lord  Campbell,  L.O.J. :  The  principle  re- 
lied upon  is,  that  a  debt  within  the  jnrisdic- 
tion  gives  authority  to  the  Court,  though 
the  debtor  lives  out  of  the  jurisdiction. 
The  law  is  so  in  Scotland. 

Chambers :  It  ought  at  least  to  be  possible 
that  the  debtor  should  have  the  opportunity 
of  appearing.  Buchanan  v.  Bucker{a)  is 
anotner  authority  against  tbo  suggested 
custom. 

Lord  Campbell,  L.C.J. :  ^hat  is  there  to 
show  that  a  personal  service  on  the  de- 
fendant ought  to  be  practicable  P 

Chambers:  It  is  at  least  requisite  that 
the  summons  served  should  have  force  to 
compel  the  party  to  come  in.  The  present 
case  differs  from  others  inasmuch  as  the 
defendant  always  was,  and  must  be,  out  of 
the  jurisdiction.  This  objection  cannot  be 
waived  by  pleading,  in  the  case  of  a  gar- 
nishee, more  than  if  it  were  that  of  an 
ambassador. 

Lord  Campbell,  L.C.J. :  One  difficulty 
you  have  is,  that  there  are,  as  it  soems, 
cases  in  which  a  foreign  prince  may  be 
sued,  and  the  Court  below  may  be  pro- 
ceeding to  decide,  but  not  wrongly,  as 
to  this  being  one  of  them. 
•  Charnbers :  The  assumption  that  this  is 
such  a  case  should  be  sustained  by  those 
who  allege  the  jurisdiction ;  but  the  con- 
trary appears  from  the  affidavits,  the 
bonds,  and  the  proceedings  iu  the  suit. 

Then,  has  the  Lord  Mayor*s  Court  any 
jurisdiction,  for  the  purpose  of  a  suit, 
over  a  Queen  of  Spain  resident  in  her  own 
dominions  P  In  Douglas  v.  Foirest(b)  Best, 
C.J.,  said  that 

''a  natural  born  subject  of  any  country,  quit- 
ting that  country,  but  leaving  property  under 
the  protection  of  its  law,  even  during  his  ab- 
sence, owes  obedience  to  those  laws,  particularly 
when  those  laws  enforce  a  monil  obligation ; " 

but  he  distinguished  such  a  case  from 
Buchanan  v.  Bucker;  and  added — 

*'  To  be  sure,  if  attachments  issued  against  per- 
sons who  never  were  within  the  jurisdiction 
of  the  Court  issuing  them  could  be  supported 
and  enforced  in  the  couutry  in  which  the  per- 
son attached  resided,  the  legislature  of  any 
country  might  authorize  their  Courts  to  decide 
on  the  rights  of  parties  who  owed  no  allegiance 
to  the  government  of  Fuch  country,  and  were 
under  no  obligation  to  attend  to  its  Courts  or 
obey  its  laws.  We  confine  onr  judgment  to  a 
case  where  the  party  owed  allegiance  to  the 
country  in  which  the  judgment  was  so  given 
against  him." 

In  the  present  case,  the  consequence  of 
a  finding  against  the  garnishees  will  be, 

(a)  1  Camp.  63;  9  East,  192. 
(6)  4  Biog.  6S6.  702,  3. 
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that  the  x)artT  holding  10,000Z.,  which  is 
the  money  of  the  Spanish  GoTei*nment, 
will  be  nnable  to  say  that  it  is  so  till 
the  Qaeen  pnts  in  bail,  a  step  by  which 
she  would  acknowledge  the  jarisdiction 
of  the  Court.  If  the  proceedings  in  this 
case  are  valid,  a  ship  of  war  belonging 
to  the  Queen  of  Spain  might  be  attached, 
an  act  which  might  lead  to  disastrous 
public  conseanences.  This  evil  was  pointed 
out  by  Lora  Lcmgdals  in  The  Duke  of 
BrunHoich  v.  The  King  of  Ha/nover,(a) 
where  his  lordship  observed : — 
'*  The  cases  which  we  have  upon  this  point  go 
DO  further  than  this  t  that  where  a  foreign  sove- 
reign files  a  billy  or  prosecutes  an  action  in  this 
country,  he  may  he  made  a  defeodaiit  to  a  cross 
bill  or  hill  of  discovery  in  the  nature  of  a  de- 
fence to  the  proceeding,  which  the  foreign  sove- 
reign has  himself  adopted.  There  is  uo  case  to 
show  that,  because  he  may  be  plaintiff  in  the 
Courts  -  of  this  country  for  one  matter,  he  inay 
therefore  be  made  a  defendant  in  the  Courts  of 
this  country  for  another  and  quite  a  distinct 
Ynatter.  .  .  .  The  defendant  insists  upon  it  as 
a  general  rule,  that  in  times  of  peace,  at  least, 
a  sovereign  prince  is,  by  the  law  of  nations,  in- 
violable ;  that  obrioiis  inconveniences  and-  the 
greatest  danger  of  war  would  arise  from  any 
attempt  to  compel  obedience  to  any  process  or 
order  of  any  Court,  by  any  proceeding  against 
either  the  person  or  the  property  of  a  sovereign 
prince;  and  indeed  that  any  such  attempt 
would  bo  deemed  a  hostile  aggression,  not  only 
against  the  sovereign  prince  himself,  but  also 
against  the  state  and  people  of  which  he  is  the 
sovereign ;  that  it  is  the  policy  of  the  law  (to 
be  everywhere  taken  notice  of),  that  such  risks 
ought  to  be  avoided ;  *' 

to  which  propositions  his  lordship's  judg- 
ment conformed. 

Lord  Campbell,  L.C.J. :  There  may  in 
any  country  be  private  property  of  a  foreign 
prince,  to  which  these  remarks  would 
not  apply. 

Oh^nioere :  Lord  Lyndhurat  said,  in  The 
Duke  of  Brunswick  v.  The  King  of  Man- 
over  (&)  in  the  House  of  Lords,  that  it  was 
unnecessary  there  to  define  the  circum- 
stances (admitting  that  such  might  exist) 
under  which  a  foreim  sovereign  might 
be  sued  here  for  acts  done  abroad ;  but  he 
said-^ 

"It  nmst  be  a  very  particular  case  indeed, 
even  if  any  such  case  could  exist,  that  would 
justify  ns  in  interfering  with  a  foreign  sovereign 
in  our  Courts/' 

And  Lord  Brougham  said — 

"It  would  have  been  necessary  where  two 
foreign  princes  came  to  the  Courts  of  this 
country  respecting  a  matter  transacted  abroad, 
to  have  disclosed  such  a  case  as  would  have 
shown  clearly  that  it  was  upon  a  private  matter, 
aiid  that  they  were  acting  as  private  individuals, 

(a)  6  Beav.  1. 
(6)  S  H.  L.  28. 
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so  as  to  give  the  Courts  in  this  country  juris- 
diction." .^ 

The  process  here  is  to  attach  "all*' 
"moneys,  goods,  and  effects "  of  the  de- 
fendant without  reference  to  their  being 
public  or  private.  If  the  property  to  be 
tajsen  was  private,  that  distinction  should 
have  been  pointed  at  in  all  the  proceed- 
ings. 

Lord  Campbell,  L.C.J. :  You  say,  aa- 
snming  this  to  be  a  private  debt,  the  at- 
tachment is  such  that  public  property 
mtty  be  taken  for  that  private  debt. 

vhannhere :  That  is  so ;  and  the  proceed- 
ing, if  upheld,  violates  the  law  of  nations. 
To  that  law;  Lord  ManBfieJd,  in  Triquet  v. 
Bath f (a)  refers  the'  privilege  of  foreign 
ambassadors  and  their  servants  against 
arrest;  and  he  notices  the  incident  of  a 
statute,  7  Ann*  c.  12.,  having  been  passed, 
in  consequence  of  the  Czar^  ambassador 
being  arrested.  (&)  But  in  thait  case,  he 
adds  — 

''  If  proper  application  had  been  immediately 
made  for  his  discharge  from  the  arrest,  the 
matter  might  and  doubtless  would  have  been  set 
right.  Instead  of  that,  bail  was  put  in,  before 
any  complaint  was  made." 

Here,  the  erroneous  course  of  putting  in 
bail  has  been  declined,  and  application  is 
now  made  directly  to  the  Court  for  a  pro- 
hibition. 

The  power  of  courts  of  justice  to  en- 
force process  aeainst  a  forei^  state  or 
its  debtor  has  oeen  lately  discussed  in 
France. 

ICounsel  cited  a  printed  memorial  ad- 
dressed to  the  Court  of  Cassation,  en- 
titled:— 

;  ('  Memoire  pour  M.  le  Ministre  des  Finances 
d*£spagne,  repr6sentant  I'dtat  £spagnol«  contre 
Le .  8ieur  Casaux,  liquidateur  de  la  maison  Lam- 
hhge  et  Pujol,  de  Bayonne,"  Paris,  1846 ; 

in  which  some  decisions  stated  to  haye 
taken  place  in  French  courts  are  relied 
upon,  and  he  read  extracts  from  VatteTe 
Law  of  Nations,  Bk.  2.  c.  3.  §§  35,  39, 
and  sam«  work,  Preliminaries,  §§  15,  16.] 
Lord  Campbell,  L.C.J.  :  These  are 
general  dicta,  which  cannot  much  affect 
the  argument. 

Owr.  adv.  wlL 

.    De  Habeb  against  The  Queen  of 

POKTUOAL. 

On  the  same  day  cause  was  shown 
against  a  rule  previously  obtained  on  be- 
half of  the  Queen  of  Portugal,  to  pi*ohibit 
the  Mayor's  Court  of  London  from  pro- 
ceeding in  the  action  of  De  Haber  v.  The 
Queen  of  Portugal,  sued  as  '*  reigning 
sovereign  and  supreme  head  of  the  Portn- 

■         "■-  -  ■■■■  ^IWIl  ■  ■■■  ■!■■  .y 

(a)  3  Burr.  1478,  1480. 
(6)  Sec  below,  pi  322. 
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gaese  natiozi,"  under  the  cnstom  of 
foreign  attachment  against  the  moneys  of 
the  Qneen  of  Portugal  in  tibe  hands  of  one 
Be  Briio. 

It  appeared  that  on  5th  July  1850 
Maurice  Be  Haber  had  entered  a  former 
action  in  the  Mayor's  Court  of  London 
against  her  most  faithful  Mt^esty  DoSa 
Maria  da  Ohria,  Queen  of  Portugal, 
and  issued  an  attachment  in  the  same 
Court  against  the  moneys,  &c.,  which 
were  or  should  come  into  the  hands 
of  Senhor  Chnlheme  Candida  Xaaner  de 
Brito.  The  claim  of  the  said  Mawrice  De 
Haber  against  her  said  most  faithful  Ma- 
jesty was  for  money  equivalent  in  sterling 
money  to  the  sum  of  12,136Z.,  or  there- 
abouts, which  the  said  Mawriee  Be  HcAer 
alleged  that  he  had  in  the  hands  of  one 
Francisco  Ferreiri  of  Lisbon,  in  the  king- 
dom of  Portugal,  banker,  at  the  period 
when  Don  Miguel  was  driven  out  of  Portu- 
gal ;(a)  and  which  was,  by  the  said  Frandeco 
Ferreiri,  paid  over  to  the  Government  of 
Portugal  under  the  decree  of  some  Court 
in  Portugal.  The  garnishee  BeBrito  having 
pleaded  Nil  habet,  obtained  a  verdict  and 
judgment  in  the  Mayor's  Court,  on  the 
ground  that  the  ^nds  in  his  hands  were 
shown  to  belong  to  the  Qaeen  of  Portugal 
in  her  public  capacity  as  sovereign,  where- 
as the  plaintiff  had  suggestea  that  the 
claim  was  made  against  her  in  her  indi- 
vidual capacity. 

On  28th  March  1851  Be  Haber  entered 
the  present  action  in  the  same  Court 
against 

^her  most  faithful  Majesty  Dona  Maria  da 
Gloria,  Qacen  of  Portugal,  as  reigning  Sove- 
fetgn  and  ns  sapreme  head  of  the  nation  of 
Portngsl } " 

and,  on  the  same  day,  issued  an  attach- 
ment in  the  same  Court  against  the 
moneys,  &c.,  which  were  or  should  come 
into  tlie  hands  of  Be  Briio.  The  attach- 
ment issued  on  an  affidavit  sworn  by 
Be  Haber  in  the  Mayor's  Court  wherein 
l)e  deposed — 

"that  her  most  faithful  Majesty  Dona  Maria 
da  Gloria,  Queen  of  Portugal,  as  reigning  Sove- 

(a)  Don  Pedro  having  resigned  the  throne  of 
Portugal  in  1826  in  fivour  of  his  daughter 
Uoiia  Maria,  her  uncle,  Don  Miguel,  assumed 
the  title  of  king,  and  Dona  Maria  was  forced 
to  fly  in  1828.  Pursuant  to  the  treaty  of 
22  April  1834  between  Great  Britain,  France, 
Spain,  and  Portugal,  known  as  the  Quadruple 
Alliance,  Dona  Maria  was  restored,  and  Don 
Miguel  embarked  for  Genoa,  May  31,  1834. 
The  struggle  between  Saldahna  and  das  Antas, 
who  was  supported  by  the  Miguelites  in  1846, 
occasioned  a  further  intervention.  Walpole, 
'*•  History  of  England,"  vol.  8,  p.  613  ;  vol.  4, 
p.  534 ;  ApUey,  "  Life  of  Palmerston,"  vol.  2, 
p.  186. 


reigu  and  att  supreme  head  of  the  nation  of 
Portugal,  is  justly  and  truly  indebted  to  him, 
this  deponent,  in  the  sum  of  12,136/.  for  money 
had  and  received  by  her  said  Majesty  Dofia 
Maria  da  Gloria,  Queen  of  Portugal,  for  and 
on  behalf  of  the  said  nation  of  Portugal,  for 
the  use  of  this  deponent,  and  for  money  taken 
by  her  said  Majesty  Dona  Maria  da  'Gloria, 
Queen  of  Portugal,  for  and  on  behalf  of  the 
said  nation  of  Portugal,  from  this  deponent's 
banker ;  with  interest  thereon." 

The  notice  of  attachment  (a)  to  Be  Brito 
described  the  defendant  and  her  character 
as  above,  and  purported  to  attach  all  such 
moneys,  &c., 

*'  as  the  garnishee  then  had,  or  which  might 
thereafter  come  into  his  hands  or  custody 
belonging  to  the  said  defendant,  to  answer  the 
said  plaintiff  in  the  plea  aforesaid." 

The  affidavit  on  which  the  present  rule 
had  been  obtained  further  stated  that  de- 
ponent had  been  informed  and  believed  that 
the  last-mentioned  claim  of  De  Hah&i'  arose 
upon  the  same  cause  of  action  as  that  in 
the  first  action;  and  it  repeated,  as  to 
this  last  action,  the  facts  already  men- 
tioned to  have  been  deposed  to  as  to  the 
first. 

In  answer,  on  the  part  of  Be  Haber,  an 
affidavit  by  the  Deputy  Begistrar  of  the 
Mayor's  Court  was  put  in,  which  stated 
the  custom  of  London  as  to  foreign  at- 
tachments. It  stated,  further,  that  the 
affidavit  on  which  the  Mayor's  Court 
granted  the  attachment 

'*  is  not  considered  in  the  nature  of  an  affidavit 
to  hold  to  bail,  and  is  not  tested  by  the  rules 
applicable  to  such  affidavits,  but  is  taken  as  a 
protection  to  the  Court  and  suitors,  that  no 
attachment  should  be  made  without  any  real 
debt  existing  between  the  pliuntiff  aud  defen- 
dant ;  and  that  such  affidavit  forms  no  part  of 
the  issue  between  the  plaintiff  and  garnishee." 
"  That,  if  upon  such  affidavit  there  should  ap- 
pear any  patent  defect  in  the  statement  or  con- 
sideration of  the  plaintiff's  debt,  or  such  a  debt  is 
shown  as  will  not  sustain  any  attachment,  the  Court 
will  permit  a  motion  to  be  made  to  dissolve  the 
attachment  upon  such  grounds:  but  such  defect 
must  appear  upon  the  face  of  such  affidavit; 
and  the  practice  has  been  not  to  allow  any  ques- 
tion affecting  merits  to  be  entered  into  upon 
such  summary  proceeding ;  but  that  the  said  gar- 
nishee may,  at  any  time,  make  an  application  to 
the  Court  to  dissolve  an  attachment  on  special 
grounds.  That  no  plea  upon  the  trial  of  an 
attachment  can  be  entered  on  behalf  of  a  de- 
fendant, because  such  defendant  is  not  in  Court 
and  therefore  cannot  be  a  party  to  the  issue; 
but  that  under  the  garnishee's  usual  plea  of  Nil 
habet f  the  Court  is  accustomed  to  give  great 
latitude  to  all  defences  :  and  that  the  garnishee  is 
not  restricted  to  such  plea,  but  may  plead  aiiy 
special  matter." 


ifi)  Set  out  below,  p.  75. 

C  2 
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AbGUMVNT  A6AIK8T   RVLE. 


Barthwick,  for  De  Haher^  now  showed 
canse  against  the  mle. 

It  is  tme  that  a  foreign  soyereign,  sued 
in  respect  of  transactions  entered  into 
cxclnsively  in  the  character  of  sovereign, 
cannot  be  compelled  to  appear  in  an 
English  court  of  justice.  But  the  privi- 
lege may  be  waived ;  and  ib  is  waived  if 
it  is  not  properly  pleaded;  Lord  Lati^- 
dcde*8  judgment  in  The  Duke  of  Brunnoick 
V.  The  King  of  Hanover{a).  The  case  is 
somewhat  analogous  to  that  of  an  action 
brought  against  the  governor  of  a  foreign 
possession  of  the  Crown  for  an  act  done  in 
such  foreign  possession ;  the  governor,  if 
ho  insists  upon  his  right  to  do  the  act  in 
his  character  of  governor,  must  plead  the 
matter  specially;  Moiiyn  v.  Faifnigcuih) 
The  Queen  of  Portugal,  by  not  pleading 
to  the  jurisdiction,  has  submitted  to  it. 
But,  further,  the  present  question  is  not 
between  the  plaintiff  and  the  Queen  of 
Portugal,  but  between  the  nlaintiff  and 
the  garnishee.  The  defenoant  cannot 
have  a  prohibition,  for  want  of  jurisdic- 
tion, before  appearing  in  the  inferior 
Court ;  and  the  garnishee,  to  take  advan- 
tage of  the  objection,  should  plead  it 
there ;  Oook  v.  Licence,(c)  6  Bac.  Abr. 
589.  (7th  ed.)  tit.  Prohibition  (K).  The 
prohibition  will  then  go,  if  the  inferior 
Court  refuse  the  pica  so  as  to  show  un- 
equivocally an  intention  to  exceed  the 
jurisdiction.  If  the  garnishee  had  pleaded 
only  Sil  hahet,  the  Lord  Mayor's  Court 
would  unquestionably  have  the  right  to 
try  an  issue  on  that  plea.  He  might  have 
pleaded  to  the  jurisdiction,  for  he  can 
plead  whatever  the  defendant  can ;  Mcuters 
T.  Levn8,(d)  Even  if  the  Queen  of  this 
realm  had  chosen,  as  she  might,  to  sue  as 
an  individual,  (6)  she  must  have  answered  to 
a  bill  of  discovery  touching  the  matter  of 
the  suit.  Where  an  objection  is  taken  to 
the  jurisdiction  of  a  county  court,  the 
party  becomes  entitled  to  the  writ  of  pro- 
nibition  by  appearing  and  showing  the 
matter  before  the  judge,  who,  if  he  then 

Sirooeed,  may  be  prohibited ;  Thompson  v. 
ng?Mm,{f)  How  can  the  plaintiff  here 
know  in  what  character  the  Queen  of 
Portugal  opposes  the  attachment  P 

Lord  Campbell,  L.C.J. :  Your  affidavit 
in  the  Lord  Mayor*s  Court,  upon  which 


(a)  6  St.  Tr.  N.S.  33,  6  Beav.  1,  2  H.L.  1. 
lb)  1  Cowp.  161.  172,  3.     See  note  to  S.C.io 
1  Sm.  L.  C.  363,  368  (3rd  ed.).     Note  in  Q.B. 

(c)  1  Ld.  Raym.  346. 

(d)  \  Ld.  Raym.  56. 

(e)  See  16  Vin.  Ab.  536,  tit.  Prerogative  (»f 
the  King  (Q.  4). 

(/)  14  Q.B.  710. 


your  attachment  is  founded,  states  that 
she  is  sued  as  reigning  Sovereign  of  Por- 
tugal. 

BoriJiwick ;  That  is  not  properly  l>efore 
the  Court ;  nor  is  the  affidavit  really  the 
foundation  of  the  attachment ;  it  is  merely 
required  to  protect  the  Court  below  from 
acting  on  a  frivoloas  suggestion.  The 
fact  of  the  oath  need  not  be  averred  in  a 
plea  of  foreign  attachment;  Banks  v. 
Self. (a)  There  is  at  least  enough  doubt  to 
induce  the  Court  not  to  prohibit  without 
requiring  a  declaration  in  prohibition. 

Argumikt  in  support  of  Bulb. 

Sir  F.  Thesigei'  and  Bovill,  for  the 
Queen  of  Poi*tugal,  supported  the  mle. 

This  is  a  stronger  case  than  Wcutsworth 
V.  Qiieen  of  8painf{h)  because  it  appears 
that  here  the  original  canse  of  action 
arose  entirelv  in  Portugal ;  the  money  in 
respect  of  which  the  puiintiff  sues  never 
was  in  England. 

Lord  Campbell,  L.C.J. :  The  fund  at- 
tached would  appear  to  belong  to  the 
Queen  of  Portugal  in  the  same  character 
a:!i  that  in  which  she  is  a  debtor,  if  at  all. 

Sir  F,  Thesiger :  That  is  undoubtedly 
so.  Assuming,  on  the  grounds  urged  in 
WiidswoHh  V.  Queen  of  8pain,(b)  that  the 
action  does  not  lie  against  the  Queen  of 
Portugal,  it  does  appear  that  the  Lord 
Mayor's  Court  has  exceeded  its  jurisdic- 
tion. The  object  of  the  attachment  is  to 
compel  a  partv  to  appear  in  a  cause  which 
is  not  within  the  competence  of  that  Court. 
It  is  said  that  the  garnishee  ought  to  have 
pleaded  to  the  jurisdiction;  but,  even  if 
that  were  so,  the  Court  will  not,  on  ac- 
count cf  his  not  having  so  pleaded,  allow 
this  action  to  go  on  against  the  Queen 
of  Portugal.  And,  further,  he  was  not 
bound  to  plead  to  the  jurisdiction  ;  as  re- 
gards himself,  the  only  question  is  whether 
he  is  indebted  to  the  defendant ;  he  may 
be  entirely  ignorant  of  the  nature  of  the 
plaintiff's  claim  on  the  defendant.  It  may 
be  questionable  whether  the  dictum  in 
Masters  v.  Lewis  (c)  be  correct,  that 

"  garuisliment  cannot  be  but  where  the  garni - 
Bhee  is  liable  to  the  action  of  the  defendant; 
for  the  garnishee  may  plead  all  things  that  the 
defendant  might  have  pleaded." 

Lord  Campbell,  L.C.J. :  It  is  the  dictum 
of  no  less  a  judge  than  Lord  JE[oU,{d) 

WioHTMAN,  J. :  And  it  seems  very  rea- 
sonable. 

(a)  Note  to  Harington  v.  Macmorris,  5  Taun. 
234. 

(6)  See  above,  p.  55. 

(c)  1  JA.  Raym.  56. 

id)  Th'.'  garninbee  cannot,  however^  plead 
that  the  defendant  is  not  liab!e.  See  above, 
p.  70. 
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Lord  Campbell,  L.O.J. :  The  ^arnisheo 
maj  in  some  cases  know  what  the  plain- 
til?  's  olaim  is. 

Wi&HTMAV,  J. :  It  is  said  that  the 
garnishee  may  plead  that  he  has  no 
money  of  defendant  in  hand,  "or  other 
special  maUeTy(a) 

Sir  F,  Tkegigw :  Sai>po6ing  him  to  have 
that  right,  his  abstaining  from  the  exer- 
cise of  it  cannot  oust  the  original  debtor 
from  the  right  of  denying  the  jarisdic- 
iion.  Again,  the  Court,  even  on  the  sng- 
gestion  of  a  stranger,  will  prohibit  the 
inferior  Conrt  from  exceeding  its  juris- 
diction ;  Com.  Dig.  Prohibition  (E);  2  Inst. 
607.  It  is  true  uiat,  in  ordinary  cases,  a 
party  sued  appears,  before  applying  for 
a  prohibition ;  Sparks  v.  Wood;  {b)  and  a 
pica  to  the  jurisdiction  may  be  generally 
proper  ;  Lucking  v.  Denning ;  (c)  but  an 
appearance  and  plea  would  be  absurd  and 
contradictory  in  the  present  case,  where 
the  objection  is  that  the  defendant  cannot 
be  called  upon  to  appear  at  all.  In  a  plea 
to  the  jurisdiction,  the  defendant  must 
appear  in  person ;  6  Bac.  Abr.  235  (7th  ed.) 
tit.  Pleas  and  Pleadings  (E)  2.;  now, 
where  the  party  is  not  bound  to  appear, 
this  Court  will  prohibit  the  enforcing  pro- 
cess to  compel  appearance ;  Vaughan  v. 
Evan9,(d)  It  is  true  that,  by  instituting 
proceedings  in  an  English  Court,  the 
Queen  of  Portugal  might  make  herself 
liable  to  answer  a  bill  relating  to  those 
proceedings ;  even  so,  however,  she  would 
not  be  liable  to  answer  another  party  in  a 
different  matter ;  The  JDuke  of  ^rumwieh 
y.  The  King  of  Hanover.{e)  But,  in  fact, 
she  has  never  been  a  party  to  this  pro- 
ceeding at  all.  l*he  privilege  of  a  foreign 
Boycreign,  like  that  of  ambassadors,  rests 
on  the  law  of  nations;  stat.  7  Ann. 
c.  12.  was  only  declaratory,  and  was 
passed  to  conciliate  the  Czar ;  Triquet  v. 
Bath.if )  Suppose  the  Queen  of  Portugal 
instituted  proceedings  against  the  gar- 
nishee in  Portugal  for  the  debt,  could  he  sot 
np  the  English  attachment  as  a  defence  P 

Lord  Campbell,  L.C.J. :  We  will  take 
time  to  consider  our  judgment.  But, 
without  prejudice  to  any  point  which  has 
been  argued  in  this  case,  I  must  express 
very  great  regret  that  the  action  should 
have  Deen  brought.  I  have  no  hesitation 
in  saying  that  such  actions  do  not  lie; 
and  I  am  yery  sorry  to  tind  that  this  has 
been  persisted  in.  The  only  question  is 
aa  to  the  proper  mode  of   stopping  it, 

-  ■  ■  ■     ■  ■ 

(a)  Bobnn's  *<  Privilegia  Londini,"  256  (8rd 
ed.). 
(&)  6  Mod.  146. 
(c)  I  Salk.  201. 
{d)  2  Ld.  Raym.  1408. 
(e)  6Beav.  1,38;  2  U.  L.  J.  ' 
(/)  3  Borr.  1478,  1480. 


whether  by  a  plea  in  the  Court  below  or 
by  prohibition. 

Our,  adv,  vuU. 

May  28,  1851. 

Judgment  ik  De  Haber  against  The 
Queen  op  Portugal. 

Lord  Campbell,  L.C.J.  :  Wo  are  of 
opinion  that  the  rule  for  a  prohibition  in 
this  case  ought  to  be  made  Skhsolute. 

The  plaintiff  has  commenced  an  action 
of  debt  in  the  Court  of  the  Lord  Mayor 
of  London  against 

<*Uer  ino8t  faithful  Majesty  Dona  Maria  da 
Gloria,  Queen  of  Vortugal,  as  reigning  sove- 
reign and  supreme  head  of  the  nation  of  Por- 
tugal ; " 

and,  by  an  affidavit  laid  before  us,  it  ap« 
pears  that  the  plaintiff's  alleged  cause  of 
action  is  in  respect  of  a  sum  of  Portu- 
guese money  equivalent  to  12,1 36Z.  ster- 
ling, which  he  had  in  the  hands  of  one 
Francisco  Ferreiri  of  Lisbon,  banker,  at 
the  period  when  Don  Miguel,  pretending 
to  the  Crown  of  Portugal,  waa  driven 
out  of  that  country,  and  whioh  was  by  the 
said  Francisco  Ferreiri  paid  over  to  the 
Portuguese  Government  now  represented 
by  the  royal  defendant  The  plaintiff, 
having  entered  his  plaint,  proceeded  oc- 
cording  to  the  custom  of  foreign  attach- 
ment m  the  City  of  London,  as  if  the 
defendant  wore  subject  to  the  jurisdiction 
of  the  Lord  Mayor  s  Court  and  the  cause 
of  action  had  arisen  within  that  jurisdic- 
tion ;  and  he  sued  out  a  summons  for  the 
defendant  to  appear  and  answer  the  plain- 
tiff in  the  plea  aforesaid.  A  return  being 
made  by  the  Serjeant-at-Mace,  that  tlie 
said  defendant  had  nothing  within  the 
said  City  or  liberties  thereof,  whereby 
she  can  be  summoned,  nor  was  to  be 
found  within  the  same,  the  plaintiff  swore 
an  affidavit,  in  which  he  stated  that  the 
defendant, 

"as  reining  sovereign  and  as  supremo  head  of 
the  nation  of  Portugal,  is  justly  and  truly  in- 
debted to  him"  *'in  the  sum  of  12,136/.,  for 
money  had  and  received  by  her  said  Majesty, 
Dona  Maria  da  Gloria,  Queen  of  Portugal,  for 
and  on  hehalf  of  the  said  nation  of  Portugal, 
for  the  use  of  this  deponent,  and  for  money 
taken  by  her  said  Majesty  Dona  Maria  da 
Gloria,  Queen  of  Portugal,  for  and  on  behalf  uf 
the  said  nation  of  Portugal,  from  the  deponent's 
banker,  with  interest  thereon." 

The  defendant  being  solemnly  called, 
and  not  appearing  before  tho  Lord  Mayor, 
the  plaintiff  alleged  by  his  attoiney,  that 
Sonnor  Ouilheme  Candida  Xavier  De  Brito, 
of  the  City  of  London,  the  garnishee,  had 
money,  goods,  and  effects  of  the  defendant 
in  his  hands,  and  prayed  process  accord- 
ing to  tho  said  custom  to  attach  the  said 
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defendant  by  the  said  money,  goods,  and 
effects  in  the  hands  of  the  garnishee  as 
aforesaid,  so  that  the  defendant  may  ap- 
pear in  the  Lord  Mayor's  Court  to  answer 
the  plaintiff  in  the  plea  aforesaid.  There- 
upon the  judge  presiding  in  the  Court 
awarded  an  attachment  against  the  de- 
fendant as  prayed,  directed  to  the  Ser- 
jeant-at-Mace,  which  that  officer  immedi- 
ately executed,  leaving  with  the  garnishee 
•a  notice  in  the  terms  following : — 

**  Senhor  Quilherne  Candida  Xayier  De  Brito. 

«'28th  Aiarch  1861. 

"Take  Dotice  that,  by  virtue  of  au  action 
entered  in  the  Lord  Mayor's  Court,  London, 
^against  her  most  faithful  Majesty  Dona  Maria 
da  Gloria,  Queen  of  Portugal,  as  reigning  SoTe> 
-reign  and  as  supreme  head  of  the  nation  of 
Portugal,  defendant,  at  the  suit  of  Maurice  de 
Haber,  plaintiff,  in  a  plea  of  a  debt  upon  de- 
mand of  24,000/.,  I  do  attach  all  such  moneys, 
jgoods  and  effects  as  you  now  have,  or  which  here- 
after shall  come  into  your  hands  or  custody,  of 
the  said  defendant,  to  answer  the  said  plaintiff 
in  the  plea  aforesaid  :  And  that  you  are  not  to 
part  with  such  moneys,  goods  or  effects  without 
licence  of  the  said  Court. 

"  G.  T.  R  Rbtnal,  plaintiff** 
attorney.  Lord  Mayor's 
Court  Office,  Old  Jewry. 

"  J.  Z.  Gore,  Serjeant-at-Mace.'' 

On  the  second  day  of  Easter  term  this 
rule  for  a  prohibition  was  applied  for  and 
obtained  on  behalf  of  the  Queen  of  Por. 
tagal. 

Cause  being  shown  against  this  rule 
and  a  similar  rule  in  a  similar  action 
brought  against  her  most  faithful  Ma- 
jesty the  Queen  of  Spain,  various  ques- 
tions respecting  foreign  attachment  were 
discuBsea,  which  we  do  not  feel  it  neces- 
sary to  determine,  as  we  think  that,  apon 
simple  and  clear  grounds,  there  has  been 
an  excess  of  jurisdiction  by  the  Court  of 
the  Lord  Mayor  of  London,  against  which 
we  are  bound  to  grant  a  prohibition  at  the 
prayer  of  the  defendant. 

In  the  first  place,  it  is  quite  certain, 
upon  general  principles,  and  upon  the 
authority  of  ine  case  of  The  Duke  of 
Brtmsvnek  v.  The  King  of  Hanover, (a) 
recently  decided  in  the  House  of  Lords, 
that  an  action  can  not  be  maintained  in 
any  English  Court  against  a  foreign 
potentate,  for  anything  done  or  omitted 
to  be  done  by  him  in  his  public  capacity 
as  represent  atiye  of  the  nation  of  which 
he  is  the  head  ;  nnd  that  no  English  Court 
has  jurisdiction    to    entertain  any  com- 

Slaints  against  him  in  that  capacity.     Re- 
ress    for    such    complaints   affecting  a 


(a)  6  St.  Tr.  N.S.  83,  2  H.L.  1,  affirming 
the  decree  of  the  Master  of  the  Rolls  in  S.C. 
6  Bcav.  1. 

Lord  Camfbell,  L.C.  J. 


British  subject  is  only  to  be  obtained 
by  the  laws  and  tribunals  of  the  country 
which  the  foreign  potentate  rules,  or  by 
the  representations,  remonstrances,  or 
acts  of  the  British  Q-ovemment.  To  cite 
a  foreign  potentate  in  a  municipal  court, 
for  any  complaint  against  him  in  his 
public  capacity,  is  contrary  to  the  law  of 
nations,  and  an  insult  which  he  is  entitled 
to  resent. 

The  statute  7  ^nn.  c.  12.,  passed  on  the 
arrest  of  the  Russian  ambassador,  to  ap« 
pease  the  Czar,  has  always  been  said  to 
oe  merely  declaratory  of  the  law  of 
nations,  recognised  and  enforced  by  our 
municipal  law ;  and  it  provides  (a)  that  all 
process,  whereby  the  person  of  any  am- 
oassador,  or  of  his  domestic  serrant,  may 
be  arrested,  or  his  goods  distrained  or  seized, 
shall  be  utterly  null  and  void.  On  the 
occasion  of  the  outrage  which  gaye  rise 
to  the  statute.  Lord  Holt  was  present  ae 
a  privy  councillor  to  advise  the  Goyern- 
ment  as  to  the  fit  steps  to  be  taken;  and, 
with  his  sanction,  seventeen  persons,  who 
had  been  concerned  in  arresting  the  am- 
basflador,  were  committed  to  prison  that 
they  might  be  prosecnted  by  information 
at  the  suit  of  the  Attorney-General.(6) 
Can  we  doubt  that,  in  the  opinion  of  that 
great  judge,  the  sovereign  himself  would 
have  been  considered  entitled  to  the  same 
protedion,  ifMnunity,  and  j^rivilege  as  the 
minister  who  represents  him  P 

Let  us  then  see  what  has  been  done  by 
the  Lord  Mayor  of  London.  On  a  plaint 
being  entered  in  his  Court  against 

'<  Dona  Maria  da  Gloria,  as  reigning  sovereign 
and  supreme  head  of  the  nation  of  Portugal," 

for  what  she  had  done 

**  for  and  on  behalf  of  the  eaid  nation," 

he  summons  her  to  appear  before  him ; 
and,  she  being  solemnly  called  and  mak- 
ing default,  he,  with  full  knowledge  that 
she  was  so  sned,  issues  an  attachment 
against  her  for  this  default,  to  compel 
her  to  appear.  Under  this  attachment, 
all  her  money,  ^^oods,  and  effects  within 
the  City  and  liberties  of  London  are 
ordered  to  be  seized;  if  she  does  not 
obey  the  mandate  within  a  year  and  a 
day,  these  ftinds  are  to  be  confiscated  or 
applied  to  the  satisfaction  of  the  plain* 
tiff'^s  demand,  without  any  proof  of  its 
being  justly  due ;  and  she  can  only  get 
rid  of  the  attachment  by  gi'^ing  bail,  to 
pay  the  sum  which  the  plaintiff  may  re- 
coyer,  or  to  render  herself  to  prison  that 
she  may  be  committed  to  the  Poultry  or 
Giltspur  Street  Compter.  The  attach^ 
ment  applies,  not  only  to  all  the  moneys, 
goods,  and  effects  of  the  Queen  of  Por- 

(a)  Sect.  8. 

(6)  See  below,  p.  828. 
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tngal  then  in  the  hands  of  the  garnishee, 
bat  to  all  that  shall  thereafter  come  into 
his  hands.  The  process  is  stndionsly 
framed  to  be  applicable  to  property  of 
the  Qaeen  as  "supreme  head  of"  the 
Portogaese  nation.  It  appears  from  the 
affidavit  that  the  plaintiff  had  entered  a 
former  plaint  against  the  Queen  of  Por- 
tugal, which,  he  suggested,  was  against 
her  in  her  individnai  capacity;  that,  upon 
an  attachment,  the  garnishee  pleaded  Nil 
hahet ;  and  that  upon  this  issue  the  jury 
found  a  verdict  for  the  garnishee,  because 
all  the  funds  in  the  hands  of  the  ffami- 
shee  were  proved  to  belong  to  the  defen- 
dant in  her  public  capacity  as  sovereign 
of  the  dominions  which  she  governs. 
Were  the  defendant  now  to  plead  Nil 
kabei,  the  verdict  must  be  against  him ; 
for  the  ftinds  which  he  holds  belong  to 
the  defendant  in  the  capacity  in  which 
she  is-sued.  While  this  attachment  stands, 
should  any  money  raised  by  loan,  or  any 
mnnitiona  of  war,  purchased  for  the  use 
of  the  Portuguese  Qovernment,  be  found 
within  the  Oity  of  London  or  the  liberties 
thereof,  thev  are  all  liable  to  be  seized 
for  the  benefit  of  the  plaintiff. 

It  may  be  right  that  we  should  mention 
two  autiiorities  which  we  have  met  with  in 
our  researches  upon  this  subject,  although 
they  were  not  referred  to  in  the  argument, 
as  they  seem  at  variance  with  the  opi- 
nion we  have  formed.  Bynkershoeh,  in 
his  treatise  De  Foro  Legatorum,  oh.  iv.,(a) 
discussing  the  question  whether  the  goods 
of  a  sovereign  prince  in  a  foreign  state 
are  liable  to  be  judicially  arrested  or  at- 
tached, says, — 

'*  In  cau8&  civili  cum  id  iiiter  privatOM  obtincat, 
ubicuiiqae  arrests  fre(^uentantur,  ego  nallu8 
animadverto,  cur  non  idem  obtinere  oporteat 
<liiod  ad  bona  extemorum  Principum.  Si  ab 
anesto  Principis  temperemns  ob  aanctitatem 
penoDA,  qnifl  b<ma  Prinoipis  in  alieno  imperio 
n^nh  aaneta  esse  dixerit  ?  nsu  gentium  invaluit, 
ut  bona,  qncB  PrincepR  in  nlterius  ditione  aibi 
comparavit,  sive  hiereditatis,  vel  quo  alio  titulo 
acqutBivit,  perinde  habeantor,  ac  bona  priya- 
tonun,  nee  miniis,  qnam  bee,  subjiciantur  oneri- 
bos  et  tributis.'' 

But  this  author,  who  is  well  known  to 
have  an  antipathy  to  crowned  heads  and 
to  monarchical  govemmenty  admits  that 
other  jurists  diner  from^  him;  and  he 
goes  on  to  cite  a  decision  in  his  own 
country  which  completely  overturns  his 
doctrine, — 

"In  the  year  1668  certain  private  creditors 
of  the  King  of  Spain  arrested  three  ships  of 

(o)  De  Foro  Legatorum,  c.  4,  De  principis 
bouia  in  altering  imperio.  Opera,  vol.  2.  p.  15 1 ; 
Lejden,  1767, /o/.  This  and  the  subsequent 
dictum  firom  Selden  were  referred  to  in  Vuke 
of  Bruntwick  v.  King  of  Hanover,  6  St.  Tr. 
N.a  83. 
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war  of  that  kingdom,  which  had  entered  the 
port  of  Flushing,  that  the  pursuers  might  thus 
obtain  satisfiiction  for  their  debt,  the  King  of 
Spain  being  cited  to  appear  at  a  certain  day 
before  the  Judges  of  the  Court  of  Flushing,; 
but,  upon  the  remonstrance  of  the  Spanish  am- 
bassador, the  States  General,  by  a  decree  of 
12th  December  1668,  ordered  the  authorities  of 
the  province  of  Zealand  to  liberate  the  Spanish 
ships  of  war,  and  to  allow  them  freely  to  depart, 
at  the  same  time  directing  a  representation  tp 
be  made  to  the  Spanish  Government  to  do  justice 
to  the  Dutch  citizens,  lest  it  should  be  necessary 
to  resort  to  reprisals." 

And  there  can  be  no  double  that,  -ac- 
cording to  the  law  of  nations,  re^risaia 
would  be  the  appropriate .  remedy,  not 
a  judicial  citation  before  ^  municipi^ 
Court,  to  be  enforced  by  seizure  of  national 
property. 

In  Selden's  Table  Talk  (8inger*s  Edi- 
tion,  p.  108(a))  there  are  the  following 
words,  supposed  to  be  spoken  by  that 
profound  lawyer  himself : — 

"The  King  of  Spain  was  outlawed  in  West- 
minster Hall,  I  being  of  counsel  a^rainst  him. 
A  merchant  had  recovered  costs  against  him  in 
a  suit,  which,  because  he  could  not  get,  we  ad- 
vised to  have  him  outlawed  for  not  appearing, 
and  so  he  was.  As  soon  as  Gondomar  heard 
that  he  presently  sent  tlie  money,  by  reason,  if 
his  master  had  been  outlawed,  he  could  not  have 
the  benefit  of  the  law,  which  would  have  been 
very  prejudicial,  there  being  then  many  suits 
depending  between  the  King  of  Spain  and  our 
English  merchants.*' 

The  fact  here  stated  seems  to  have  been 
credited  bv  Lord  Chancellor  Thurlovf, 
who,  in  Nabob  of  the  CcumaUc  r.  East  India 
Company j(b)  observed, 

"  that  the  King  of  Spain  had  been  once  out- 
lawed by  Seldeu's  advice  to  prevent  him  from 
taking  advantage  of  his  suit.'* 

But  he  adds — 

"  The  outlawry  was  bad  enough.'* 

Others  have  doubted  whether  the  King 
of  Spain  ever  was  outlawed  in  the  manner 
supposed.  Legge,  in  his  Law  of  Out- 
lawry, (c)  p.  12,  alluding  to  it,  says— 

<*  This  was  a  very  strange  case  if  for  costs 
only,  as  it  does  not  seem  to  be  warrantable  by 
law." 

Such  an  extract  from  an  amusing  book 
of  anecdotes  cannot  be  considered  any 
authority  for  the  position  that  a  sovereign 
prince  may  be  sued  as  such  in  our  muni- 
cipal Courts,  and  that  property  belonging 
to  him  in  his  public  capacity  may  bb 
seized  to  compel  an  appearance.  The 
statement  is  in  no  way  authenticated  by 

ro)  Tit.  Law,  §  3. 

(6)  1  Ves.  Jun.  871,  886,  note  (64), 

(c)  London,  1779. 
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Seldm  liimself,  and  is  merely  a  loose  re- 
port of  what  is  snppoRed  to  have  fallen 
from  him  in  conversation.    It  cannot  be 
accnrate,  as  the  outlawry  is  first  supposed 
to  have  been  for  non-pa/yment  of  costs ^  and, 
secondly,  for  not  appearing;  and,  accord- 
ing to  the  usual  practice,  it  could  not 
have    been    in    Westminster    HalL      We 
have  caused  search  to  be  made  for  the 
record,  but  it  is  not  forthcoming.    There 
maj'  de  facto  be  judgment  of  outlawi-y 
against  any  sovereign  prince  who  does 
not  appear  after  being  proclaimed  the  re? 
quisite  number  of  times  at  the  County 
Court  or  Court  of  Hustings,  no  inquiiy 
being  made  whether  the  defendant  bo  an 
alien  or  a  natural  born  Englishman,  an 
emperor  or  a  peasant ;  but  this  proceeding 
is  clearly  irregular,  and  all  concerned  in 
it  would  be  liable  to  punishment.     Till 
Stat.  2  &  3  Will.  4.  c.  39,  (a)  there  could 
have    been  no   outlawry  except  upon  a 
capias,  which  could  not  be  lawfully  sued 
out  against  a  peer  or  member  of  the  House 
of  Commons,  much  less  against  a  sove- 
reign prince.  (6)  After  outlawry,  the  outlaw 
is  to  be  seized  wherever  he  can  be  found, 
and  imprisoned  in  salvd  et  arctd  custodid; 
all  his  personal  property  is  forfeited  to 
the  Queen  of  England,  and  she  is  entitled 
to  the  profits  of  all  his  lands.     Such  a 
proceeding  is  manifestly  inapplicable  to 
a  foreign  sovereign,  who  must  be  sup- 
posed to  be  in  his  own  dominions,  and,  if 
he  were  in  England,  could  not  be  so  sued 
without  a  breach  of  the   law  of  nations 
and  of  our   municipal  law.     The  suits 
alleged  to  have  been  pending   between 
the  King  of  Spain  and  the  English  mer- 
chants, if  there  were  any,  were  probably 
actions  brought  by  him  on  bills  of  ex- 
change, or  arising  out  of  some  of  the 
commercial    transactions    in   which    His 
Majesty  was  then  engaged.      For    such 
matters  a  foreign  sovereign  might  and 
may  still  sue  in  our  Courts  of  justice, 
but  no  authority  can  be  found  for  his 
being  sued  here  as  a  sovereign. 

In  the  case  of  The  Prince  Frederick, 
before  Lord  Stowell  as  Judge  of  the  Ad- 
miraltv,  the  same  view  of  the  subject  was 
taken  by  that  greatest  of  jurists,  although, 
from  a  compromiee,  no  formal  judgment 
was  pronounced.  There  a  Dutch  ship  of 
war  nad  been  Eaved  from  shipwreck  by 
English  sailors,  who  libelled  her  for  the 
salvage.  Objection  being  made  that  the 
Court  had  no  jurisdiction,  a  distinction 
was  attempted,  that  the  salvors  were  not 
suing  the  King  of  the  Netherlands,  and 
that,  being  in  possession  of,  and  hav- 
ing a  lien  upon,  a  ship  which  they  had 

(a)  Sect.  5. 

(6)  Outltt^^TV  "was  nbolishcd  iu  civil  proceed- 
ings by  42  &  4*3  Vict.  c.  59.  s.  3. 

Lord  Campueix,  L.CJ. 


saved,  the  proceeding  might  be  considered 
in  rem.  Bat  Lord  Stowell  saw  such  in- 
superable difficulties  in  judicially  assess- 
ing the  amount  of  salvage,  the  payment 
of  which  was  to  be  enforced  bv  sale,  that 
he  caused  a  representation  to  oe  made  on 
the  subject  to  the  Dutch  Government, 
who  very  honourably  consented  to  his 
disposing  of  the  matter  as  an  arbitrator. 
The  case  of  The  Prince  Fredei'ick  is  not  in 
print,  but  we  had  an  account  of  it  from 
the  Queen's  advocate,  (a) 

Notwithstanding  the  dictum  of  BynkeT' 
shock,  and  the  outlawry  of  the  King  of 
Spain,  supposed  to  be  related  by  Seldeti, 
we  cannot  doubt  that  the  awarding  of  the 
attachment  in  the  present  case  by  tho 
Lord  Mayor's  Court  was  an  excess  of  juris- 
diction, on  the  ground  that  the  defendant 
is  sued  as  a  foreign  potentate. 

Therefore  the  circumstance  that  the 
cause  of  action,  if  there  were  any,  arose 
out  of  the  jurisdiction  of  the  Lord  Mayor's 
Court,  need  not  bo  relied  upon.  Never- 
theless, after  the  strong  assertions  at  the 
bar  that  this  is  immaterial  where  the  de- 
defendant  does  not  appear,  we  think  it 
right  to  sa}'  that,  having  examined  tho 
authorities,  wn  entertain  no  doubt  that 
the  process  of  foreign  attachment  can 
only  be  duly  resorted  to  where  the  cause 
of  action  arose  within  the  jurisdiction  of 
the  Court  from  which  it  issues.  Tho 
garnishee  is  safe  by  paying  under  the  judg- 
ment of  the  Court ;  but  the  objection  that 
the  cause  of  action  did  not  arise  within 
the  jurisdiction  of  the  Court,  if  properly 
taken,  must  prevail.  No  agreement  of 
counsel  to  abstain  from  making  the  ob- 
jection can  alter  the  law  of  the  land, 
which  says  that  an  inferior  Court  can  only 
hold  plea  where  the  cause  of  action  arises 
within  the  local  limits  to  which  its  juris- 
diction by  charter  or  custom  is  confined. 

We  have  now  to  consider  whether  we 
can  grant  the  prohibition  on  the  applica- 
tion of  the  Queen  of  Portngal  before  sho 
appears  in  the  Lord  Mayor's  Court.  The 
plaintiff's  counsel  argue  that,  l>efore  she 
can  be  heard,  she  must  appear  and  put  in 
bail,  in  the  alternative,  to  pay  or  to  render. 
It  would  be  verjr  much  to  be  lamented 
if,  before  doing  justice  to  her,  we  were 
obliged  to  impose  a  condition  upon  her 
which  would  be  a  further  indignity  and  a 
further  violation  of  the  law  of  nations. 
If  the  rale  were  that  the  application  for  a 
prohibition  can  only  be  by  the  defendant 
after  appearance,  wo  should  have  had 
little  scruple  in  making  this  an  exception 
to  the  rule.  But  we  find  it  laid  down  in 
books  of  the  highest  authoiity  that,  where 


(a)  2  Dod.  451  ;  and  see  The  Charkieh, 
L.H.  8  Q.B.  201,  and  4  A.  &  E.  »4  ;  The  Parle- 
mcnt  Beige,  4  IM).  146;  h  P.D.  209. 
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the  Conrt  to  which  the  prohibition  is  to 
go  h»8  no  jurisdiction,  a  prohibition  may 
be  granted  upon  the  reqnest  of  a  atrangv,', 
as  well  as  of  the  defendant  himself;  2  Inst. 
607,  Com.  Dig.  Prohibition  (B.).  The 
reason  is  that,  where  an  inferior  Conrt 
exceeds  its  jurisdiction,  it  is  chargeable 
with  a  contempt  of  the  Grown  as  well  as 
a  grievanoo  to  the  party ;  Ede  v.  Jac1c$on,{a) 
Therefore  this  Court,  Tested  with  the 
power  of  preyenting  all  inferior  Courts 
from  exceeding  their  jurisdiction  to  the 
prejudice  of  the  Queen  or  her  subjects,  is 
tx>and  to  interfere  when  duly  informed  of 
sach  an  excess  of  jurisdiction.  What  has 
been  done  in  this  case  by  the  Lord  Mayor's 
Court  must  be  considered  as  peculiarly  in 
contempt  of  the  Crown,  it  being  an  in- 
sult to  an  independent  soyereign,  giving 
that  sovereign  just  cause  of  complaint  to 
the  British  Government,  and  having  a 
tendency  to  bring  about  a  misonderstimd- 
ing  between  our  own  gracious  Sovereign 
and  her  ally  the  Queen  of  Portugal. 

Therefore,  upon  the  information  and 
complaint  of  the  Queen  of  Portugal,  either 
as  tne  party  grieved  or  as  a  stranger,  we 
think  we  are  bound  to  correct  the  excess 
of  jurisdiction  brought  to  our  notice,  and 
to  prohibit  the  Lord  Mayor's  Court  from 
proceeding  further  in  this  suit. 

Bulc  absolute.  (() 

JuDGUEHT  IN  Wadswortu  ogainst  The 
Qu££2f  or  SPAnr. 

Lord  Campbell,  L.C.J. :  This  case 
nearly  resembles  that  in  which  we  have 
just  given  judgment,  but  differs  from  it 
in  two  particulars.  (1)  Here  the  plain- 
tiff's aflSdaTit  does  not  expressly  state  that 
tho  action  is  brought  against  the  defend- 
ant as  reigning  sovereign  and  supreme 
head  of  the  Spanish  nation  ;  and  (2)  The 
party  appWing  is  the  garnishee,  after 
pleading  Nil  Tuibet. 

The  effect  of  the  first  difference  is  en- 
tirely done  away  with  by  the  disclosure 
the  plaintiff  makes  in  the  affidavit  of  bis 
supposed  cause  of  action,  which  is  on  a 
written  instrument  commonly  called  a 
Spanish  Government  bond  in  the  form  of  a 
debenture  entitled  **PtihUc  Debt  of  Spain" 
signed  by  an  officer  of  the  Government 
of  Spain  as  contractor,  and  purporting  to 
have  been  issued  under  a  decree  of  the 
Cort-es  sanctioned  by  tiie  Begent  of  Spain 
in  the  name  of  her  daughter,  the  present 
Qneen,  then  a  minor.  It  is  quite  clear 
that  no  one  could  pretend  upon  such  an 
instrument  to  bring  an  action  against  the 
Queen  of  Spain  as  a  private  individual, 
supposing  that  she  could  be  sued  in  tbc  I 


(a)  Fortescae,  345. 

(.6)  See  Wetioby  v.  Day^  2  E.  &  1).  605. 


Lord  Mayor's  Court  for  a  debt  contracted 
by  her  in  London  in  her  private  capacity, 
she  having  by  the  constitutional  laws  of 
Spain  private  property  which  would  be 
answerable  for  such  a  debt. 

There  is  here  therefore  an  equal  want 
of  jurisdiction  in  the  Lord  Mayor's  Court 
to  entertain  the  suit  or  to  summon  tho  de- 
fendant. Nevertheless,  the  Lord  Mayor 
did  entei'tain  the  suit,  summoned  tho  de- 
fendant, and,  upon  her  making  default 
in  appearing  before  him,  with  full  know- 
ledge of  the  alleged  cause  of  action, 
awarded  an  attachment  against  her,  under 
which  money  due  to  her  in  her  public 
capacity  as  sovereign  of  Spain  was  liable 
to  bo  seized. 

There  is  in  this  case,  therefore,  the 
same  palpable  excess  of  jurisdiction 
pointed  out  in  the  case  of  the  Qncen  of 
Portugal.  We  have  only  to  consider 
whether  there  is  before  us  a  proper  party 
to  pray  for  a  prohibition.  The  Queen  of 
Spain  does  not  make  the  complaint;  and 
it  is  only  made  by  the  garnishee,  after 
pleading  NU  Tiahei.  The  plaintiff's  counsel 
argue  that  the  garnishee  could  only  plead 
Nil  hahet;  that,  if  the  Queen  of  Spain  has 
any  privilege  against  being  suea  in  tho 
Courts  of  this  country,  she  only  can  take 
advantage  of  it ;  that  she  ought  to  have 
appeared  and  pleaded  to  tho  jurisdiction; 
that  by  her  non-appearance  she  must  be 
considered  as  having  waived  her  privi- 
lege ;  that  there  has  been  no  excess  of 
jurisdiction  at  any  rate  as  far  as  the  garni- 
shee is  concerned ;  that  it  must  bo  pre- 
sumed that  the  Lord  Mayor's  Court  will 
do  its  duty ;  and  that,  if  it  decide  impro- 
perly, the  remedy  is  a  writ  of  error  by 
which  the  record  may  finally  be  brought 
into  this  Court.  But  we  are  clearly  of 
opinion  that  in  a  case  of  this  sort,  if  tho 
^rnishoe  comes  in  time,  he  may  be  heard 
in  this  Conrt  and  a  prohibition  may  be 
granted  at  his  instance.  Here  there 
neither  was  nor  could  be  any  personal 
summons ;  the  defendant  could  not  be  re- 
quired to  appear  without  a  breach  of  the 
law  of  nations ;  the  plea  to  the  jurisdic- 
tion could  only  have  been  pleaded  by  her 
in  her  proper  person;  the  garnishee  has 
an  interest  in  setting  aside  an  attachment 
improperl^r  executca  if  he  has  funds  of  the 
defendant  in  his  hands ;  for,  although  he 
would  be  discharged  according  to  tho 
law  of  this  country  by  payment  under  the 
judgment  of  the  Lord  Mayor's  Court, 
the  law  of  Spain  may  not  recognise  such 
a  payment ;  he  is  prevented  from  apply- 
ing the  funds  in  payment  of  a  debt  which 
may  afterwards  become  due  to  himself 
from  the  Spanish  Government ;  and  at  all 
events  he  is  **a  stranger"  on  whose  infor- 
mation and  complaint  of  the  excess  of 
jurisdiction  in  contempt  of  the  Crown  we 
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shoald  be  bound  to  oorrect  it  by  a  prohi- 
bition. If  the  record  fully  disclosed  the 
error  into  which  the  inferior  Court  has 
fallen,  after  there  has  been  an  exoess  of 
jurisdiction,  a  prohibition  and  not  a  writ 
of  error  is  the  appropriate  remedy. 

Has  the  garnishee  then,  by  pleading 
Nil  hahetf  disqualified  himself  f^m  com- 
ing before  us  to  pray  for  the  prohibition  P 
Wo  think  not.  He  was  bound  to  put  in 
a  plea  that  he  might  avoid  judgment; 
and,  before  the  trial  of  the  issue  upon 
that  plea,  and  within  a  reasonable  time 
after  pleading  it,  he  applies  for  a  prohibi- 
tion to  prevent  further  proceedings  iu  an 
action  which  ought  never  to  have  been 
commenced.  Hoc  statu,  a  stranger  might 
successfully  apply  for  a  prohibition ;  and, 
surely,  so  may  the  garnishee. 

To  show  that  a  prohibition  could  not  be 
applied  for  until  the  objection  relied  u{)on 
was  specifioally  made  in  the  inferior 
Court  and  overruled,  the  plaintiff's  counsel 
mainly  relied  upon  the  two  cases  of  Home 
V.  Lord  Camden  (a)  and  Oheaterton  v.  Far- 
la/r.(b)  In  the  former  case  it  was  held  bv 
the  House  of  Lords,  in  conformity  with 
the  advice  of  all  the  judges,  that,  whether 
the  misinterpretation  b^  an  inferior  Court 
of  a  statute,  the  consideration  of  which 
ttf  confessed  to  he  within  its  jurisdicHon,  be 
a  ground  for  a  prohibition,  or  be  not 
rather  a  matter  of  appeal,  in  such  case 
a  prohibition  will  not  lie,  unless  it  be 
made  to  appear  to  the  superior  Court  that 
the  party  applying  for  the  prohibition  has 
in  the  inferior  Court  alleged  the  grounds 
for  a  contrary  interpretation  of  the  statute 
on  which  he  applies  for  the  prohibition, 
and  that  the  inferior  Court  has  proceeded 
notwithstanding^  such  allegation.  But  the 
opinion  of  the  judges,  delivered  by  Lord 
Cnief  Justice  ijyre,  on  which  the  House 
acted,  was  founded  entirely  upon  the 
reason  that  the  inferior  Court  (tne  Com- 
missioners of  Prizes)  had  committed  no 
excess  of  jurisdiction,  and  therefore  that 
a  misconstruction  of  the  Act  of  Parlia- 
ment was  rather  the  subject  of  an  appeal 
than  of  a  prohibition.    He  says  (o) — 

*<  The  complaint  made  to  the  temporal  Court 
is  not  that  the  sentence  is  wrong,  which  indeed 
the  temporal  Court  had  no  jurisdiction  to  cor- 
rect if  it  were  wrong,  nor  is  the  complaint  that 
the  sentence  was  an  excess  of  jurisdiction,  or  in 
anv  other  respect  a  gnround  for  prohibiting  the 
Pnze  Court  to  carry  it  into  execution." 


(a)  2  H.  Bl.  683. 
(6)  7  A.  &  £.  718. 
(c)  2  H.  Bl.  546. 


Loud  Campbell,  L.CJ. 


In  Chesterton  v.  Farlar  a  party  who 
had  appealed  from  the  Arches  Court  to 
the  Queen  in  Council,  the  appeal  being 
referred  by  her  to  the  Judicial  Committee, 
while  the  appeal  was  pending  and  before 
any  prooeedinc  had  been  taken  in  that 
Court,  moved  me  Court  of  Queen's  Bench 
for  a  prohibition,  on  the  ground  that  a 
church  rate  on  which  the  suit  had  been 
commenced  in  the  Consistory  Court,  was 
bad,  as  appeared  by  the  pleadings  there. 
The  Court  of  Queen's  Bench  (I  think 
very  properly)  held  that  a  prohibition 
could  not  be  granted  on  this  ground,  the 
ccmse  being  bqfore  a  Court  the  juriediotion 
of  which  was  not  denied,  no  erroneous  pro- 
ceeding having  been  taken  there,  and  this 
Court  refusing  to  presume  that  the  Judi- 
cial Committee  would  act  incorrectly. 
Lord  Denman,  having  pointed  out  that 
the  Court  before  which  the  cause  then  was 
had  jurisdiction  over  it,  and  had  not  fallen 
into  any  mistake,  adds — 

"  If,  in  the  progress  of  the  cause,*'  *'  the  Court 
should  commit  any  error,  if  they  do  anything 
against  common  law  or  Acts  of  Parliament,  we 
may  then  interfere." 

But,  in  the  case  at  bar,  the  inferior 
Court  had  no  jurisdiction  to  entertain  the 
cause;  and,  before  the  prohibition  was 
applied  for,  the  inferior  Court  bad  com- 
mitted a  manifest  error  and  had  clearly 
exceeded  its  jurisdiction  by  summoning 
the  Queen  of  Spain,  and  issuing  an  at- 
tachment against  her. 

Judicial  procedure  in  England  would 
have  been  liable  to  great  reproach  had  it  not 
afforded  a  prompt  and  effectual  remedy  at 
once  to  put  an  end  to  actions  brought  in 
porversion  of  the  ancient  and  laudable 
custom  of  foreign  attachment  in  the  City 
of  London,  and  in  violation  of  the  univer- 
gal  law  by  which  all  civilized  nations  are 
bound.  It  gives  us  great  satisfaction, 
therefore,  to  be  able,  consistently  with  the 
decisions  of  our  predecessors,  and  the 
principles  by  which  they  have  been 
guidea,    to   grant    the    relief   which    is 

grayed.  If  we  had  entertained  any  grave 
oubt  upon  the  subject,  we  should  have 
directed  the  applicant  to  declare  in  pro- 
hibition ;  but,  being  clearly  of  opinion  that 
there  is  an  excess  of  junsdiction  in  the 
Court  below,  of  which  he^  is  entitled 
to  complain  before  us,  it  is  our  duty 
simply  to  make  the  rule  absolute. 
Bule  absolute. 

Materials  made  Use  or. — This  report  is 
founded  on  the  report  in  17  Q.B.  171. 
The  reports  in  20  L.J.  N.S.  Q.B.  305  and 
16  Jur.  164  have  also  been  consulted. 
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DIMES  against  THE  PROPRIETORS  OF  THE  GRAND 

JUNCTION   CANAL. 


Judgment  of  the  House  op  Lords,  on  appeal  from  the  Court  of 
Chancery.  Present  :  Lord  St.  Leonards,  L.C.>  Lord  Brougham 
AND  Lord  Campbell,  L.C.J.,  June  23rd,  24th,  26th,  29th,  1852. 
(Reported  in  3  H.L.  769, 17  Jur.  73.) 

In  a  snit  by  an  inoorpoiated  company,  orders  were  made  by  a  Vice-Cbancellor  in  favour  of  the 
company  and  were  affirmed  on  a  re-hearing  by  the  Lord  Chancellor,  who  signed  the  Vice- 
Ghaneellor'e  order  for  the  purpose  of  the  enrolment  which  was  necessary  for  a  farther  appeal 
to  the  House  of  Lords.  It  was  afterwards  discovered  that  at  the  time  of  the  re-hearing  the  Lord 
Chancellor  held  shares  in  the  company. 

Held  by  the  House  of  Lords  (in  accordance  with  the  advice  of  the  Judges)— 

Juidge — Disquaiificaiion  by  Interest, 

That  the  proceedings  before  the  Lord  Chancellor  must  be  avoided  on  appeal  on  objection 

taken  in  respect  of  his  intere8t.(l) 
That  his  sifnature  for  the  purpose  of  enrolment  was  not  voidable,  being  matter  of  necessity. 
That  the  disqualification  of  the  Lord  Chancellor  did  not  affect  the  Vice-Chancellor,  because 

he  was  not  the  mere  deputy  of  the  Lord  Chancellor,  but  exercised  independent  though 

subordinate  jurisdiction. 

(1)  See  London  and  North  Western  Ry.  Co,  v.  Lindsay^  8  Macq.  99,  as  to  whether  this 
prinoipte  applies  to  the  House  of  ]x>rds  where  the  judgment  is  the  judgment  of  the  House.  Other 
cases  are  collected  below,  p.  109  n. 


In  thb  House  or  Lords. 

June  23rd,  24th,  26th,  29th,  1852. 

This  was  an  appeal  to  the  Honse  of 
Lords  from  a  decree  and  various  orders 
of  the  Court  of  Chanoeiy.  One  of  the 
grounds  of  appeal  was  that  Lord  OcUev^ 
ham^  who  was  Lord  Chanoellor  at  the 
time  the  decree  and  orders  were  made, 
was  interested  in  the  subject  matter  of 
the  suit,  as  holding  shares  in  the  respon- 
dent company  partly  for  himself  and 
partly  in  trust  for  others. 

The  case,  which  is  only  reported  here 
on  this  point,  arose  under  the  following 
circnmstianoee : — 

The  respondents,  the  Grand  Junction 
Canikl  Company,  who  were  incorporated 
by  33  (?eo.  3.  o.  80.,  purchasea  f^om 
Joseph  SIMmore  certain  copyhold  lands, 
hol(]kn  of  the  manor  of  Bickmansworth, 
which  were  conveyed  to  them  by  a  deed 
in  the  statntoi^  form  conveyinji;  to  them 
"  aU  estate,  right,  title,  and  interest  of 
the  person  convening,"  and  containing 
an  nndertaking  to  indemnify  them  against 
all  qait*ronts,  heriots,  customs,  and  ser- 
vices to  be  claimed  by  the  lord  in  respect 
of  the  land  so  purchased.  Skidmore  died 
intestate,  leaving  Thomae  EmmeU  81ciA^ 
more^  a  minor,  his  customary  heir.  Dimes^ 
the    appellant,    was   the    lord    of    the 


manor.  Proclamations  were  made  in  the 
Manor  Court  for  the  person  entitled 
to  come  in  and  be  admitted  in  respect 
of  the  lands  purchased  by  the  company 
and  then  forming  part  of  the  canal, 
but  no  one  appeared.  The  appellant 
Dimes  then  issued  a  wairant  to  the 
bailiff  to  seise  the  lands,  and  afterwards 
recovered  possession  in  ejectment,  on  the 
ground  that  the  company  had  acquired 
an  equitable  estate  only  in  the  land  as 
copyhold. 

The  appellant  then  proceeded  to  oU- 
struct  the  navigation  of  the  canal,  aiiil 
threatened  to  stop  the  navigation  altb- 
gether,  unless  the  company  paid  him 
5,000Z.  The  company  thereupon,  on  June 
18th,  1838,  filed  their  original  bill  in  tho 
suit  against  the  appellant  and  Shidmore 
seeking  admission  to  this  part  of  their 
canal  and  towing  path  as  copyhold,  and 
praying  an  injunction  against  the  appel- 
lant's  interference  with  the  navigation. 
On  the  same  dsy,  Yice-Chanoellor  8h<tdwell 
granted  the  injunction  ex  parte,  and  on 
July  26th,  1838,  after  full  argument; 
continued  the  injunction  until  further 
order,  on  the  terms  of  the  respondents 
paying  into  Court  1,050^  as  a  security 
for  the  fine  to  become  due  on  the  admit- 
tance of  Skidmore,  This  sum  was  accord- 
ingly paid. 
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The  appellant  baying  moved  before  the 
then  Lord  GbancoUor,  Lord  CoUmihanif  to 
discharge  the  order  of  July  *26th,  his  Lord- 
ship on  Dec.  15th,  1838»  varied  that  order 
by  directing  that  the  1,050Z.  should  be  se- 
cnritT  for  the  fine  on  the  admittance  of  any 
copyhold  tenaut  the  Court  might  think 
ought  to  be  admitted,  and  the  respondents 
undertook  that  the  fine  should  be  accord- 
ing to  the  present  value  of  the  property. 
The  injunction  issued  on  July  6th,  1839. 

The  appellant  afterwards  brought  an 
action  at  law  for  mesne  profits  against 
the  company.  The  suit,  which  had  been 
ordered  by  the  Vice-Chancellor  from  time 
to  time  to  stand  over,  that  the  result  of 
the  notion  at  law  might  bo  known,  was 
at  length  brought  to  a  hearing  before 
the  Vice-Chancollor  (ShadweU),  who  on 
November  16th,  1846  (Lord  Cottenham 
being  then  Lord  Chancellor),  made  a 
decree  by  which  it  was  declared  that  the 
respondent  Hkidny>re  onght  to  be  admitted 
tenant  to  the  copyhola  premises  as  a 
trustee  for  the  respondents,  the  Canal 
Company  ;  and  the  injunction  issued  pur- 
suant to  the  order  dated  June  18th,  1838, 
and  continued  by  orders  dated  July  26th, 
1838,  and  December  15th,  1838,  was  mado 
perpetual,  (a) 

The  appellant  then  presented  a  petition 
of  rehearing.  The  caase  was  set  down  for 
rehearing  before  Lord  Chancellor  Gotten' 
ham,  who  on  January  27th,  1848,  after 
argument  and  time  taken  to  consider, 
delivered  judgment  affii*ming  the  decree 
of  the  Vice-Chancellor. (5) 

On  February  24th,  1849,  the  appellant 

fave  notice  of  motion  to  discharge  the 
lOrd  Chancellor's  order  of  January  27th, 
1848,  on  the  ground  that  he  had  discovered 
that  the  Lord  Chancellor,  Lord  Gottenham, 
was,  and  for  more  than  ten  years  had 
been,  a  holder,  pai-tly  in  his  own  right 
and  partly  as  trubtpe  for  other  persons,  of 
ninet3'-lwo  shares  in  the  Orand  Junction 
Canal  Comptany ;  and  for  leave  to  amend 
liis  petition,  and  for  such  amended  peti- 
tion to  be  restored  to  the  Lord  Chan- 
cellor's paper  of  rehearings  and  appeals, 
and  that  proper  directions  might  be  ^iven 
by  the  Court  of  Chancery  by  issuing  a 
commission  or  otherwise  as  might  be 
necessary,  for  the  hearing  and  determina- 
tion of  his  petition  before  the  Master  of 
the  KoUs,  Lord  LangdaU,  assisted  by  two 
Judges  of  the  Courts  of  Common  Law. 

This  motion,  by  Lord  Gottenham^s  desire, 
was  heard  by  the  Master  of  the  Bolls,  who 
on  May  23rd  stated  his  reasons  for  advising 
the  Lord  Chancellor  to  refuse  the  motion 
with  costs. (c) 

(a)  15  Sim.  402. 
(6)  17  L.  J.  Ch.  206. 
(c)  12  Beav.  68. 


The  appellant  having  subsequently  com- 
menced J  5  aciions  of  trespass  against  per- 
sons usini^  the  canal,  the  Vice-Chancellor 
(Shadwdl),  on  June  2nd,  1849,  granted  an 
injunction  restraining  him  from  institu- 
ting such  actions.  This  injunction  issued 
June  5th,  1849. 

On  December  10th,  1849,  the  appellant 
was  committed  by  the  Vice-Chancellor  to 
the  custody  of  the  Keeper  of  the  Queen's 
Prison  till  further  order,  for  his  contempt 
in  disobeying  the  injunction  of  July  6th, 
1839. 

In  pnrsnance  of  this  order,  on  January 
iltfa,  1850,  the  usual  warrant  was  made 
out  by  the  Officer  of  the  Court  and  signed 
by  the  Lord  Chancellor,  authorizing  the 
tipstafi*  of  the  Court  to  arrest  the  appel- 
lant and  convey  him  to  the  Queen's 
Prison. 

The  appellant,  on  28th  January  1850, 
gave  notice  of  a  motion  to  discharge 
the  Vice- Chancellor's  order  of  commit- 
tal of  the  10th  December  1849,  and  to 
have  hii3  notice  of  motion  of  the  24th  of 
February  1849  finally  disposed  of,  and 
an  order  made  pursuant  to  the  terms 
thereof;  or  that  the  Vice- Chancellor's 
order  of  the  2nd  June  18  iO  refusing  the 
appellant's  motion  might  be  discharged ; 
or  that  the  company's  bill  might  bo  taken 
off  the  file  with  costs  to  be  paid  by  the 
respondents ;  or  that  all  further  proceed- 
ings might  be  stayed. 

Lord  GoUenham  having  requested  the 
assistance  of  the  Master  of  the  Bolls,  Lord 
Laiigdalet  this  motion  was  made  before 
their  Lordships,  and  fully  argued  by  the 
appellant's  counsel  on  the  4th  and  6tli 
of  February  1850.  Without  hearing  the 
other  side,  the  Master  of  the  Kolls  ad- 
hered to  the  advice  be  had  already  given , 
and,  the  Lord  Chancellor  concurring,  orders 
of  the  Court  were  made  by  the  Lord  Chan- 
cellor, refusing  with  costs  the  appellant's 
motion  under  his  notice  of  the  24th  of 
February  1849,  and  his  motion  under  the 
notice  of  the  28th  of  February  1850.(a) 

Lord  Gottenham  resigned  the  great  seal 
on  June  19th,  1850,  and  on  the  26th  of 
July  1850  the  appellant  was  released  from 
custody  by  Lora  Chancellor  Trufo,  the 
companv  consenting,  and  the  appellant 
undertaking  not  to  violate  the  injunction 
again.  (6) 

The  appellant  brought  the  present 
appeal  against  the  Vice- Chancellor's  de- 
cree of  the  16th  of  November  1846,  and  the 
nine  several  orders  of  the  Court  of  Chan- 
cery, dated  respectively  the  18th  of  June, 
the  :^6th  of  July,  and  the  15th  of  December 
1838 ;  the  27th  of  January  1848 ;  the  2nd 


(<i)  2  Hall  &  Tw.  92. 
(A)  3  Mac.  &  (i  4. 


S9]     Limes  against  Proprietom^s  of  the  Grand  Junction  Canal,  1852.     [90 


and  5bh  of  June,  and  the  10th  of  December 
1849;  and  the  4th  and  6th  of  February 
1850;  all  of  which  he  submitfced  oaght  to 
be  reyeised,  first,  because  the  bill  was 
iiregularly  filed  by  reason  of  the  pecu- 
niary intei^est  of  Lord  Cottenha/m,  to  whom 
it  was  addressed,  which  interest  was  not 
stated  in  the  bill,  and  all  the  proceed- 
ings on  it  were  irregular,  and  it  ought  to 
have  been  taken  off  the  file;  secondly, 
because  the  decree  and  all  the  orders 
made  in  the  cause  were  void  by  reason 
of  the  pecuniary  interest  of  liOrd  OoUen- 
ham  ;  and  for  other  reasons. 

To  allow  of  the  appeal  to  the  Hoase  of 
Lords  these  orders  were  enrolled,  some 
u|ion  the  application  of  the  defendant  and 
some  on  the  application  of  the  plaintiff, 
by  order  of  Lord  Chancellor  Ootienham,(a) 

The  House  desired  that  in  the  first  in- 
stance the  question  of  the  competency  of 
Lord  Chancellor  CoUenham  to  hear  and 
decide  the  case  should  be  discussed. 

Abguxbnt  por  the  Appellant. 

The  SolicUar^General  (Sir  F.  Kelhj)  (h) 
and  Smythiea  {Selwyn  (c)  with  them)  for 
the  appellant:  At  the  time  of  filing  this 
bill,  June  13, 1838,  Lord  Chancellor  Goiien- 
ham  was  the  holder  of  shares  in  this  com- 
pany ;  that  fact  rendered  him  incompetent 
to  hear  and  decide  the  suit,  and  his  in- 
competency affected  the  Yice-Chancellor, 
who  was  his  deputy.  There  was,  there- 
fore, no  valid  jurisdiction  in  this  case, 
and  the  whole  proceedings  were  in- 
competent and  void.  The  decision  of 
the  Master  of  the  Bolls  that  the  interest 
of  the  Lord  Chancellor  as  a  shareholder 
in  the  company  did  not  constitute  an 
objection  to  his  deciding  on  a  matter  in 
wluch  that  company  was  a  litigant  party 
is  erroneous. ((2)  The  principle  of  the  law 
is  that  no  man  shall  be  judge  in  his  own 
cause ;  and  it  is  for  the  interest,  not  only 
of  the  people,  but  of  the  judges  them- 
selves, that  that  principle  snould  be 
strictly  enforced.  Here  the  interest  is 
such  as  the  law  takes  notice  of;  if  the 
proprietors  of  the  Canal  had  not  been  in- 
corporated, Lord  OoUenham  must  have 
bee^  named  as  a  party  on  the  face  of  the 
proceedings.  The  objection  affects  the 
whole  of  the  proceedings,  for  Lord 
Lan^cHe  himself  has  held  that  there  is 

(a)  **  Mr.  Dimes  could  not  take  his  appeal  to 
the  House  of  Lords  until  he  bad  enroJled  the 
decree,  and  the  decree  of  the  Vice-Cbaucellor 
of  England  could  not  be  enrolled  before  it  had 
received  the  signature  of  the  Lord  Chancellor." 
—Lord  Langdale,  in  the  Court  bolow. 

(6)  Afterwards  Lord  Chief  Baron. 

(c)  Afterwards  Lord  Justice  of  Appeal. 

<d)  12  Beav.  63. 


no  difierence  for  this  purpose  between 
the  Lord  Chancellor  and  the  Vice-Chan- 
cellor.  He  justified  what  had  been 
done  on  the  ground  of  necessity,  saying, 
that  unless  the  cause  could  be  heard  as  it 
had  been,  there  wonld  be  a  failure  of 
justice.  That  proposition  is  demonstrably 
incoiTect. 

Lord  St.  Leonabds,  L.C.  :  Your  argu- 
ment puts  yon  in  a  singular  position.  You 
come  hero  in  consequence  of  the  enrol- 
ment of  the  decree  by  the  Lord  Chancellor. 
In  asking  for  the  enrolment,  you  ask  for 
his  interference  as  Lord  Chancellor.  Yet 
you  say  that  the  whole  proceeding  in 
Chancery  is  void,  on  account  of  his  inter- 
forence,he  being  incompetent  or  disquali- 
fied by  reason  of  interest. 

Lord  Brougham:  Your  only  means  of 
objecting  to  his  acting  as  Lord  Chancellor, 
is  by  an  act  done  by  him  as  Lord  Chan- 
cellor. 

SoUcltoT'Geiiei'al :  That  seems  a  diffi- 
culty, but  it  is  not  one.  The  enrolment 
of  this  order  is  a  matter  of  necessity, 
but  it  is  also  a  matter  of  form,  and  does 
not  decide  the  case,  but  only  enables  the 
party  to  make  the  decision  the  subject  of 
an  appeal.  The  House  cannot  say  to  an 
appealing  party  who  complains  of  the 
wrongful  exercise  of  an  unwarranted  juris- 
diction, that  he  cannot  come  here  to  make 
the  complaint  v/ithout  getting  the  Lord 
Chancellor's  signature,  and  yet,  when  he 
gets  it,  that  he  thereby  admits  the  juris- 
diction. That  would  be  to  make  the  wrong 
itself  a  reason  for  refusing  the  remedy. 
Here,  too,  the  Lord  Chancellor  had  heard 
the  case  before  the  objection  to  his  decid- 
ing it  was  known ;  and  all  that  his  signa- 
ture  to  the  enrolment  can  be  said  to 
amount  to,  is  a  formal  declaration  that 
what  he  signed  was  a  final  decree  and 
judgment. 

Lord  Brougham  :  You  admit,  of  course, 
that  he  must  sign  the  enrolment;  but  if 
he  was  an  interested  party,  he  might  be 
interested  in  preventing  the  appeal,  and 
he  might  refuse  to  enrol  the  decree. 

The  SoUdtor-Oeneral:  That  he  might 
act  wrongfully,  even  in  the  discharge  of 
that  formal  duty,  is  not  a  reason  to  show 
that  he  has  any  actual  jurisdiction  in  the 
case.  The  interest  of  the  Lord  Chancellpr 
in  the  company  was  very  considerable,  and 
in  his  judgment,  delivered  in  December 
1838,  he  stated  that  if  he  gave  a  judgment 
for  the  plaintiff,  the  company  **must  be 
entirely  at  the  mercy  of  the  lord  of  the 
manor."  The  Master  of  the  Bolls. 
Lord  L(mgdaley(a)  however,  put  the 
whole  case  on  the  ground  of  necessity, 
he  says  that  **  there  is  no  question  as 
to  the  validity  and    importance  of   the 

(a)  12  Beav.,  77. 
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general  rule/'  but  that  "  cases  may  arise 
in  which  it  must  give  way  to  circum- 
stances  and  to  the  necessity  of  avoiding  a 
fftilure  of  justice/'  Admitting  that  ob- 
servation to  be  correct  in  some  cases,  it  is 
inapplicable  here.  There  need  not  have 
been  a  failnre  of  justice  here,  for  the 
Master  of  the  Eolls  himself  pointed  out  (a) 
a  coarse  by  which  the  interference  of  the 
Lord  Chancellor  withtthe  case  might  have 
been  wholly  avoided.  There  might  have 
been  a. bill  of  complaint  addressed  to  the 
Sovereign  in  the  High  Court  of  Chancery, 
and  it  would  have  been  referred  to  the 
Master  of  the  Rolls,  and  the  judgment  en- 
rolled as  the  decree  of  the  Sovereign  in 
Chancery. 

Lord  St.  Leonaiids,  L.O.  :  Would  yon 
have  said  that,  in  the  actions  arising  out 
of  Faunileroy*8  forgeries,  a  judge  who  held 
bank  shares  ought  not  to  have  sat  P 

Solicitor  General :  Certainly.  The  illus- 
tration given  in  tlie  Court  below  of  officers 
of  the  British  Museum,  does  not  apply ; 
for,  as  such,  they  have  no  personal 
interest.  But  in  questions  relating  to 
Bonk  of  England  shares  and  East  £idia 
stock,  a  judf^o  who  holds  such  stock,  and 
has  a  pecuniary  interest  in  the  matter  in 
issue,  ought  not  to  sit;  The  Queen  v.  The 
Oonkniseionere  for  the  Paving  of  Ghdten^ 
ham,(b)  though  there  the  Commissioners 
were  only  rated  to  the  amount  of  a  few 
shillings. . 

Lord  St.  Leonabds,  L.C.  :  Suppose  a 
judge  was  a  holder  of  stocks  in  the  Three 
per  Cents,  and  he  was  called  on  to  decide 
a  question  which  might  affect  the  funds 
from  which  the  Three  per  Cents  were 
paid,  would  you  say  that  he  could  not  sit  P 

Soli^iw- General  I  It  is  difficult  to  sup- 
pose a  case  where  he  could  have  any 
measurable  interest  in  such  a  question. 
But  here  the  Lord  Chancellor  was  a  party 
to  the  suit,  and  had  a  direct  and  a  con- 
siderable interest  in  the  result  of  it. 

Lord  Bkougham  ;  Suppose  ho  had  been 
a  trustee  alone  ? 

Solicitor-General:  As  such,  he  would 
not  have  hud  any  interest  whatever.  The 
Master  of  the  Bolls  assumed  throughout 
his  judgment  that  no  interest  would  dis- 
qnalify  a  judge  unless  he  was  a  party  to 
the  record.  That  doctrine  is  erroneous, 
and  would  lead  to  absurd  and  mischievous 
consequences.  If  it  exists  as  to  courts  of 
Equity,  it  must  exist  as  to  courts  of  law. 
In  an  action  of  ejectment  for  the  whole 
estate  of  the  judge,  he  might  not  be  a  party 
to  the  record,  and  so  might  try  the 
action  which  involved  his  wnole  fortune. 
Suppose  a  Lord  Chancellor  to  be  the 
only   remaining    member   of   an   incor- 

(a)  12  Beav.,  78. 
(6)  1Q.B.,4G7, 

Abgument  por  the  Appbllant. 


§  orated  company,  all  the  others  having 
ied, — suppose  him  to  file  a  bill,  hia 
name  would  not  appear  as  plaintiff, 
the  incorporated  company  woula  be  the 
plaintiff,  and  according  to  the  doctrine 
stated  in  the  Court  below,  he  might  sit  to 
decide  the  cause  on  the  very  bill  whioh  he 
himself  had  filed.  Before  Lord  Det^ 
man*9  (a)  Act  he  would  have  been  die* 
qualified  as  a  witness ;  even  now  he  oould 
not  sit  as  a  juryman,  and  yet  he  is  sup- 
posed to  be  entitled  to  make  this  decree  as 
a  judge.  No  principle  of  law  or  of  reason 
can  be  cited  in  support  of  such  a  doctrine. 
N^or  do  the  authorities,  either  of  text- 
books or  of  decided  cases,  justify  it.  Some 
of  the  text-books  suggest  the  very  mode 
of  proceeding  which  ought  to  have  been 
adopted  in  this  case. 

In  Mitford  on  Pleading,  the  jurisdiction 
of  the  Court  of  Chancery  is  spoken  of  as 
one  of  the  means  of  securing  the  doe 
administration  of  justice.  It  is  said 
that  (()— 

"  a  suit  to  the  extraordinary  jurisdicdon  of  the 
Court  of  Chancery,  on  behalf  of  a  sabject 
merely,  is  commenced  by  preferring  a  bill  in  the 
nature  of  a  petition  to  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal,  or  to  the  King  him- 
self in  his  Court  of  Chancery,  in  ease  the 
person  holding  the  seal  is  a  party,  or  the  seal 
is  in  the  King's  hands  '* ; 

and  various  authorities  are  quoted  for  this 
proposition,  (c)  Praseis  Ar^lice  Cancel* 
tari€B(d)  is  to  the  same  effect.  In  Vin. 
Abr.  tit.  Chancery,  L.,  it  is  said  that  the 
Chancellor  himself  (16  Ecko.  4.  4  h)  may 
have  relief  there, 

**  but  he  cannot  make  a  decree  in  his  own  cause ;  " 

In  the  case  of  Sir  John  Egerton  v.  Lord 
Derby  f  (e)  between  Sir  John  JSgerton,  plain- 
tiff, and  William,  Earl  of  Derby,  who  was 
Chamberlain  of  Chester,  and  others,  defen- 
dants, for  the  trust  and  interest  of  a  fhrm, 
it  was  resolved  by  the  Lord  Chancellor, 
the  Chief  Justice  of  England,  and  the 
Master  of  the  Bolls,  Dodderidge  and  Wineh^ 
justices — 

"  that  the  Chamberlain  of  Chester,  being  sole 
judge  of  equity,  cannot  decree  anything  wherein 
himself  is  party,  for  he  cannot  be  a  judge  in 
proprid  causd;  but  in  such  case  where  he  is 
party,  the  suit  shall  be  heard  in  the  Chancery 
coram  Domno  Rege** 

And  in  2  BoU.  Abr.  93,  it  is  said— 

"Si  le  Seignieur  Chancellor  fait  un  decree 
enter  2  estrangers  en  un  chose  que  concerne  luy 


(a)  6  &  7  Vict.  c.  85. 
(A)  p.  6,  4th  Edit. 
(c)  4  Vin.  Abr.  385. 
(rf)  p.  461* 
(e)  12  Rep.  114.' 
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And  this  I  hold  to  be  so,  for  though  the  Mayor 
be  not  8ole  plaintiff  nor  sole  judge,  yet  he  is 
essentially  plantiff  and  judge/' 


rnesine  en  interest,  et  pur  luy  mesme,  ceo  est 
void  pur  ceo  que  il  ne  poet  estre  un  Judge  en 
son  cause  luy  demesne.  H.  1 1  Ja,  en  Chancery 
enter  Sir  J.  Egerton  et  le  Seigneur  de  Darby  et 
Kelly  resolve  per  le  Seigneur  Chancellor,  Coke, 
et  Dodderidge.'* 

In  an  ftnonymons  work  of  great  autho- 
rity, '*  Legal  Jadioatorein  Chancery,"  44, 
2^5,  258,(a)  the  same  rule  is  laid  down. 
In  BroohM  v.  TKe  Earl  qf  Bwera  (&)— 

"  The  Court  held,  that  where  a  judge  has  an 
interest,  neither  he  nor  his  deputy  can  deter- 
mine  a  cause,  or  sit  in  Court,  and,  if  he  does,  a 
prohibition  Ueif." 

Btidgmaia  v.  HoU(o) — The  King  v.  Tar- 
pole,{d)  In  GrecU  Oharte  v.  Kennuigtont{e) 
an  order  of  removal  was  quashed  because 
one  of  the  two  justices  was  an  inhabitant 
of  the  parish  whence  the  pauper  was  re- 
moved, and  the  Court  said  that  Lord 
Baumond,  who  lived  in  the  parish  of 
Abbott's  Laxigley,  went  off  the  bench  when 
one  of  their  orders  came  before  the  Court. 
The  King  v.  TKe  JneHoee  ofEssex.if) 

So  strongly  is  it  a  settled  principle  of 
constitutional  law  that  a  man  cannot  be 
judge  in  his  own  cause,  that  in  Dwy  v. 
Sanadge  {g)  it  was  said  that — 
''even  an  Act  of  Parliament  made  against 
natural  equity,  as  to  make  a  man  a  judge  in  his 
own  case,  is  void  in  itself ;  lor  jura  natura  sunt 
twmtutabiUu,  and  they  are  legea  legum." 

The  rule  has  been  declared  in  Banham's 
case.(A)  In  the  City  af  London  v.  Wood,(i) 
an  action  of  debt  brought  in  the  Lord 
Mayor's  Court,  for  a  fine  for  refusing  to 
servo  the  office  of  sheriff,  though  the  Lord 
Mayor's  interest  in  the  fine  was  indefi- 
nitelT  small,  it  was  held  that  the  action 
could  not  be  maintained  in  the  Court  of 
which  he  was  even  nominally  the  Chief 
Judge.    HatseU,  B.,  said — 

*'  But  another  error  asnigned  is  that  this  action 
is  brought  by  the  Mayor  and  Commonalty  of 
London  in  a  Court  holden  before  the  Mayor  and 
Aldermen,  and  the  record  says  that  the  Mayor 
and  Commonahy  of  London  came  before  the 
Mayor  and  Aldermen,  so  that  the  Mayor  is  both 
jodge  and  party,  a  thing  against  natural  justice. 


(a)  The  author  of  the  book  here  referred  to 
states  that  "  in  cases  where  the  Lord  Chancellor 
himself  is  a  party,  the  decree  must  be  signed  by 
the  King  himself;  and  the  enrolment  concludes 
thiK :  '  It  is  ordered  and  adjudged  by  the  King's 
Most  Excellent  Majesty  in  his  High  Court  of 
Chancery  that,'  "—pp.  256, 257.  Note  in  3  H.L. 

(by  Haidr.  503. 

(c)  Show.P.C.  111. 

(<i)  4  T.R.  71. 

(c)  2Str.  1173. 

if)  5  M.  &  8.  513. 

ig)  Hob.  85,  87. 

(A)  8  Rep.  118. 

(t)  12  Mod.  659,  686,  e/  seg.  See  2  Bro. 
Fja409. 


It  w§s  proved  there  that  the  Lord  Mavor 
did  not  in  fact  sit  in  the  Court,  but 
that  the  sittings  were  held  before  the 
Recorder;  but,  because  he  was  called 
the  judge  of  the  Court,  it  was  held  that 
his  Court  had  no  iurisdlction  in  the  caKe ; 
the  deputy  could  not  act  where  the 
principal  was  disqualified ;  and  that  rule 
IS  as  applicable  to  the  Lord  Chancellor's 
deputy  tne  Vice- Chancellor,  as  it  is  to  the 
Lord  Mayor's  deputy  the  Recorder.  In  ah 
anonymous  case.  Lord  Holt  said — 

**  The  Mayor  of  Hereford  was  laid  by  the  heels 
for  sitting  in  judgment  in  a  cause  where  he  him- 
self was  lessor  of  the  plaintiff  on  ejectment, 
though  he  by  the  Charter  was  sole  judge  of  the 
Court."(«)- 

These  cases,  and  the  declarations  made 
in  them,  have  met  with  the  warm  approval 
of  some  of  the  most  distinguished  foreign 
iurists.  Thus  Mr.  Chancellor  Kent,  in 
his  Commentaries,  (&)  after  stating  that 
it  is  a  principle  of  the  English  law  that 
the  will  of  the  Legislature  is  the  supreme 
law  of  the  land,  and  demands  proper 
obedience,  says — 

''But  while  we  admit  this  conclusion  of  the 
English  law,  we  cannot  but  admire  the  intre- 
pidity and  powerful  sense  of  justice  which  led 
Lord  Coke,  when  Chief  Justice  of  the  King's 
Bench,  to  declare,  as  he  did  in  Dr.  Bonham's 
case,  (c)  that  the  common  law  doth  control  Acts 
of  FarUament,  and  adjudges  them  void  when 
agrainst  common  right  and  reason.  The  same 
sense  of  justice  and  freedom  of  opinion  led  Lord 

(a)  I  Salk.  396.  Lord  Holt  also  referred  to 
the  instance  of  a  proceeding  against  the  Mayor 
of  Hereford,  for  acting  as  judge  in  his  own 
cause,  in  an  anonymous  case  in  I  Salk.  201,  and 
likewise  in  a  case  of  Wright  v.  Crump  (2  Lord 
Raym.  766,)  where  alone  the  circumstances  of 
the  Mayor  of  Hereford's  case  are  stated.  And 
Holt,  C.  J.  upon  this  motion  cited  a  case  to 
have  been  adjudged  in  B.  R.  when  Hyde  was 
Chief  Justice,  which  was  thus  :  the  Mayor  of 
Hereford  claimed  a  title  to  a  house  in  Hereford, 
and  in  order  to  recover  it  he  made  a  lease  of  it  to 
J.  S.,to  the  end  that  he  should  sue  an  ejectment, 
which  J.  S.  did  accordingly  in  the  Mayor's 
Court  in  Hereford,  and  so  the  Mayor  in  effect 
was  a  judge  in  his  own  cause,  and  he  gave 
judgment  for  his  lessee,  and  execution  was  sued 
there  by  him ;  and  upon  complai  nt  of  this 
matter  in  B.  R.  the  Court  here  granted  an 
attachment,  and  committed  the  Mayor  for  these 
proceedings."  See  also  the  case  of  Foxham 
Tithing  (2  Salk.  607)  where  an  order  of  Sessions 
was  quashed  because  one  of  the  justices  was 
surveyor  of  the  highway,  and  he  joined  in 
making  the  order,  and  his  name  wan  put  in  the 
caption.    Note  in  «3  H.L.  774. 

(6)  Vol.  i.  p.  420. 
.      (c)  8  Kep.  118. 
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Chief  Jasticc  Hobart,  in  Day  v.  Savadge,  (a) 
to  insist  that  an  Act  of  Parliament  made  aeainst 
natural  equity,  as  to  make  a  man  a  judge  m  his 
own  ease,  was  void(6)  ;  and  induced  Lord  Chief 
Justice  Holt  to  say,  in  the  case  of  The  City  of 
London  v.  Wood,  (c)  that  the  observation  of 
Lord  Coke  was  not  extravagant,  but  was  a  very 
reasonable  and  true  saying.'' 

In  The  Queen  v.  The  Cheltenham  Com- 
missianers  (d)  c&ne  a  local  Act  em- 
powered commissioners  to  make  rates  and 
gave  to  parties  grieved  an  appeal  to  the 
Quarter  Sessions,  whose  order  was  to  be 
final,  and  no  certiorari  was  to  be  allowed. 
On  an  appeal,  the  magistrates  at  Sessions 
by  a  majority  of  eleven  to  eight  admitted 
evidence  objected  to  by  the  respondents. 
Three  of  the  eleven  magistrates  were 
partners  in  a  company  which  owned 
premises  assessed  to  the  rate.  The 
magistrates  qnashed  the  rate ;  but  the 
Court  of  Queen's  Bench  held  that  as  the 
Court  had  been  improperly  constituted  on 
account  of  the  interest  of  the  three  magis- 
trates, the  clause  prohibiting  the  certiorari 
did  not  operate ;  and  the  order  was  brought 
up  and  quashed,  although  the  affidavits 
did  not  satisfy  the  Court  that  the  magis- 
trates had  acted  partially.  The  King 
V.  The  Inhahitanta  of  Bi8hion{e)  ;  The 
Queen  v.  The  Justices  of  Hertford8hire,(f ) 
where    the    Court    distinctly  refused    to 

(a)  Hob.  87. 

{h)  But  see  Willes,  J.,  in  Lee  v.  Bude  and 
Torrington  Ry.  Co,,  L.B.  6  C.P.  582.  "That 
dictum,  however,  stands  as  a  warning  rather 
than  as  an  authority  to  be  followed.  We  sit 
here  as  servauts  of  the  Queen  and  the  Legisla- 
ture. Are  we  to  act  as  regents  over  what  is 
done  with  the  consent  of  the  Queen,  Lords,  and 
Commons?  I  deny  that  an^*  such  authority 
exists.  If  an  Act  of  Parliament  has  been 
obtained  improperly,  it  is  for  the  Legislature  to 
correct  it  by  repealini;  it;  but  so  lung  as  it 
exists  as  law,  the  Court  are  bound  to  obey  it." 
Also,  per  Blackburn.  J.,  Mersey  Docks  Trustees 
V.  Gibbs,  L.R.  1  H.L.  110;  Wildes  v.  Russell, 
L.U.  I  C.P.  722 ;  Reg,  v.  Bishop  of  St.  Al- 
bans, 9  Q.B.D.  454,  46  L.T.  692 ;  other  dicta 
similar  to  Lord  Holt's  arc  collected  in  Hearn, 
Government  of  England,  p.  48  ;  cf.  Dicey,  Law 
of  the  Constitution,  p.  58,  "  Alleged  legal 
limitation  on  the  legislative  sovereignty  of  Par- 
liament." 

(c)  12  Mod.  687.  Lord  Holt  goes  on,  "  If 
an  Act  of  Parliament  should  ordain  that  the 
same  person  should  be  party  and  judge,  or, 
which  is  the  same  thing,  judge  in  his  own 
cause,  it  would  be  a  void  Act  of  Parliament ;  for  it 
is  impossible  that  one  should  be  judge  and  party, 
for  the  judge  is  to  determine  between  party  and 
party,  or  between  the  government  and  party,  and 
an  Act  of  Parliament  can  do  no  wrong,  though 
it  can  do  several  things  that  look  pretty  odd." 

(rf)  1  Q.B.  467. 

(e)  76.  479  w. 

(/)  6Q,B.  753. 
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enter  into  the  question  as  to  the  extent  of 
influence  exercised  by  the  interested  party. 
In  Eadaile  v.  Lund,(a)  the  plaintiflEs,  who 
represented  the  London  ana  Westminster 
Bank,  were  compelled  by  the  Court  of 
Exchequer  to  undertake  to  strike  out  of 
the  list  of  special  jurymen  any  who  might 
be  shareholders  in  the  banking  company. 
In  Lord  Mostyn  v.  Spencer, (b)  the  Court  of 
Chancery  ordered  tne  depositions  to  be 
suppressed  after  publication,  on  the  ground 
that  one  of  the  commissioners  was  the 
nephew  and  agent  of  the  plaintiff,  and  it 
was  held  that  neither  the  fact  of  the  publi- 
cation having  passed,  nor  the  death  of  the 
witness,  shonla  prevent  the  suppression  of 
the  depositions.  That  is  a  very  strong 
case ;  for,  under  such  circumstances,  the 
evidence  given  in  that  deposition  could 
never  be  supplied. 

The  codes  of  other  nations,  ancient  and 
modem,  have  adopted  the  same  principle. 
In  Justinian* 8  Institutes  (o)  the  rule  is  laid 
down  and  it  has  been  embodied  in  the 
French  Code  de  Procedure  CiviIo,(d)  and 
in  the  code  of  New  York,  promulgated  in 
January  1850. (e)  No  exception  is  made 
in  any  of  these  laws  on  the  ground  cf  any 
supposed  necessity  for  the  judge*8  sitting 
becaase  he  is  the  only  judge  of  the  Court. 

The  proceedings  here  are  altogether 
void,  and  the  decree  must  on  that  ground 
be  reversed. 

Argument  for  the  Bespokdents. 

Stuart  if)  and  Bethell  (g)  for  the  re- 
spondents : 

It  is  assumed  (»n  the  other  side  that  the 
bill  in  this  case  was  improperly  addressed 
to  the  Lord  Chancellor,  ana  that  therefore 
all  the  subsequent  proceedings  were  void. 
But  it  cannot  be  pretended,  that  if  Lord 
Cottenliam  had  ceased  to  hold  the  G-reat 
Seal  before  the  hearing,  the  fact  of  the 
bill  being  addressed  to  him  would  have 
affected  the  validity  of  the  decision  of  his 
successor.  The  mode  of  addressing  the 
bill  has  nothing  to  do  with  the  question, 
but  perhaps  it  will  be  said  that  that  argu- 
ment is  advanced  as  applicable,  not  to  the 
successor  of  the  Lord  Chancellor,  but  to 
his  deputy  while  he  shall  hold  the  ofiSce, 
and  that  the  Vice-Chancel  lor  is  his  deputy. 
Even  so,  the  appeal  fails,  for  if  nullity 
runs  through  the  whole  proceedings,  there 
is  nothing  to  appeal  against. 

But  supposmg  the  Lord  Chancellor 
to    be    incompetent,    his    incompetence 

(o)  12  M.  &  W.  734. 
(6)  6  Beav,  135, 

(c)  Bk.  4,  tit.  5,  8.  1. 

(d)  Pt.  1,  Bk.  2,  tit.  21,  art.  878-396. 

(e)  C.  16,  art.  3,  §,  188. 

(/)  Afterwards  Vice-Chancellor. 

(g)  Afterwards  Lord  Westbury,  L.C.        •   * 
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does  not  disqualify  the  other  judges  of 
the  Court  any  more  than  the  address 
of  the  bill  could  of  itself  affect  the 
proceedinf2:8  so  as  to  mako  them  void. 
The  Vice- Chancellor  is  not  the  mere  deputy 
of  the  Lord  Chancellor,  but  is,  by  yiriuo  of 
the  statute  53  Qeo.  3.  c.  24.  s.  2,  an  inde- 
pendenty  though  subordinate,  judge  of  the 
Court,  and  his  decision  is  not  affected  by 
any  objection  applicable  personally  to  the 
Lord  Chancellor. 

At  most,  therefore,  there  can  only  have 
l)cen  an  irregularity  here,  and  an  irregu- 
larity may  be  waived. 

The  general  doctiine  for  which  BoUb^s 
Abridgment  has  been  quoted,  (a)  that  a 
man  cannot  be  a  judge  in  his  own  canse, 
may  be  admitted,  whether  he  is  named 
or  not  on  the  record;  but  all  the  cases 
quoted  are  of  inferior  jurisdictions, 
whence  there  was  an  appeal ;  or  of 
Courts  where  there  were  many  members 
composing  them,  so  that  it  was  not  a 
matter  of  necessity  to  resort  to  the  de- 
cision of  the  individual  who  might  happen 
to  have  an  interest  in  the  matter  discussed. 
But  where  such  a  necessity  exists,  it  is 
above  all  rules  of  proceeding;  and  that 
was  the  opinion  of  Lord  Langdale,  whose 
judgment  was  founded  on  a  full  considera- 
tion of  all  the  authorities.  In  The  King 
V.  The  Ju9iice$  of'Es8ex,(b)  this  rule  of 
necessity  was  recognised  and  acted  on; 
and  as  corporation  justices  were  few  in 
number,  it  was  held  that,  where  they 
consisted  of  more  than  four,  an  appeal  lay 
to  them  at  Sessions  against  a  poor  rate, 
although  there  mip^ht  be  less  than  four 
who  were  doToid  of  interest  in  the  question. 
In  like  manner  in  Marhwieh  v.  TTie  City  of 
London,{c)  it  was  held  that  an  appeal 
properly  lay  from  the  Sheriffs  Court  in 
London  to  the  Court  of  Hustings,  thoueh 
the  Lord  Mayor  was  the  chief  judge  of  the 
latter  Court,  and  the  action  was  brought 
on  a  bond  given  to  the  Lord  Mayor,  who 
was  plaintifiT  in  the  original  canse. 

The  objection  cannot  be  entertained 
without  discussing  what  amount  of  in- 
terest is  sufficient  to  disqualify  a  judge. 
Snch  a  question  could  hardly  be  satis- 
factorily settled.  For  instance,  the  salaries 
of  the  judges  are  payable  out  of  the  Con- 
solidated Fund.  Suppose  a  very  large 
sum  has  long  remained  in  Consols  un- 
claimed by  any  one,  and  so  augmenting 
the  funds  of  the  country;  and  suppose, 
that  an  individual  should  appear  and 
claim  to  have  that  sum  transferred  to  him 


(a)  2  Koll.  Abr,  93,  tit,  "  Judges,"  11. 

(b)  5  M.  &  S.  513. 

(c)  11  Mo<1.  ICl;  2  Bro.  P.C.  400.  This  is 
eiidentlv  a  continuation  of  the  case  of  The  City 
^fl^Jim  V.  Wood,  12  Mod.  G69, 

9lM)0. 


— could  any  of  the  judges  try  his  right— 
the  salaries  of  all  of  them  being  paid  out 
of  those  funds?  According  to  the  argu- 
ment on  the  other  side,  no  judge  could  try 
it.  Suppose,  again,  a  legacy  left  to  a 
judge  under  a  will — would  he  bo  thereby 
rendered  incapable  of  deciding  a  question 
on  the  administration  of  the  trusts  of  that 
will,  some  of  which  might  relate  to  rail- 
way shares,  Indian  bonds,  and  insurances, 
out  of  the  pi-oceods  of  which  the  legacies 
were  to  bo  satisfied  ?  During  what  time  is 
the  disqualification  to  ctmtiiiueP  Is  the 
judge  to  be  disqualified  while  his  legacy 
remains  unpaid,  and  is  he  to  become 
qualified  the  moment  that  that  legaoy  has 
been  satisGed  P  To  maintain  the  affirma- 
tive would  be  to  introduce  great  incon- 
veniences into  the  business  of  life,  and  to 
occasion  great  delay,  if  not  denial,  of 
justice.  The  House  cannot  derive  much 
aid  from  the  rules  of  the  common  law  on 
this  subject,  for  remote  equitable  interests 
are  not  considered  in  those  rules,  which 
only  deal  with  direct  pecuniary  gain  or 
loss  by  the  result  of  the  case.  Nor  do 
indirect  equitable  interests  seem  in  prac- 
tice to  have  been  regarded  in  the  Court  of 
Chancery.  .  There  is  no  instance  of  a  bill 
being  addressed  to  the  Sovereign  in  Chan- 
cery, except  where  the  Lord  Chancellor 
himself  was  a  party  to  the  suit,  in  the 
character  of  plaintiff  or  defendant ;  and 
that  is  the  only  case  to  which  Lord 
BedesdalereterStia)  and  to  which,  therefore, 
it  must  be  considered  that  he  carefully 
and  purposely  confined  his  attention.  No 
other  text-book  uses  language  of  a  different 
kind ;  and  it  may  therefore  be  taken  that 
the  limit  of  direct  interest  as  a  party  is 
that  to  which  the  rule  is  confined.  In 
'*  Discourses  (h)  on  Subjects  of  Law  and 
Equity,"  it  is  said — 

*'  No  man  can  be  both  judge  and  suitor ;  and 
therefore,  if  the  Lord  Chancellor  be  a  suitor,  be 
must  direct  his  bill  to  the  King's  Most  Excellent 
Mnjesty  in  his  High  Court  of  Chancery," 

a  statement  which  exactly  corresponds 
with  that  of  Lord  JRedesdaJe,  and,  like  it, 
confines  the  rule  to  the  cose  where  the 
Lord  Chancellor  is  a  "  suitor."  The  same 
rule,  with  the  same  limitation,  is  laid 
down  in  Oilee  Jticob^e  **  Complete  Chancery 
Practiser."  The  argument  on  the  other 
side  is  that  all  the  difficulties  might  be 
removed  if  the  record  was  addressed  to 
the  Queen  in  Chancery:  but  that  argu- 
ment assumes  that  the  whole  proceodiiig 
I  might  then  be  carried  through  the  Court 
I  of  Chancery,  to  this  ultimate  tribunal  of 
appeal,  without  any  intervention  of  the 
Lord  Chancellor.    That  assumption  is  not 

(a)  Mitford,  Pleading,  sec  abow,  p.  'J2. 
(6)  P.  44. 
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warranted  by  the  langnage  of  the  8tatute(a) 
under  which  the  vice-Ohancellor  is  ap- 
pointed. The  Lord  Chancellor  may  direct 
and  regulate  the  cause-paper  of  the  Yice- 
Chancellor,  but  the  latter  receives  from  the 
statute  his  authority  to  decide  on  the 
causes  put  into  that  paper. 

There  has  not  been  any  substantive 
decision  of  the  Lord  Chancellor,  of  which 
this  appellant  has  a  right  to  complain. 
The  order  on  the  re-hearins  was  made  by 
the  Lord  Chancellor ;  but  that  re-hearing 
was  on  the  petition  of  the  appellant  him- 
self, who  must  be  thereby  taken  to  have 
waived  any  irregularity  in  the  proceed- 
ings j  and  the  Lord  Chancellor,  on  that  re- 
hearmg,  merely  affirmed  what  had  been 
done  in  the  Court  below.  It  is  the  Vice- 
Chancellor's  decree,  therefore,  which  is 
under  appeal,  and  that  is  the  decree  of  an 
independent  judge.  The  Earl  oi  Derby' s 
case  (&)  does  not  &PPly>  for  there  the  Earl 
of  Derby,  who  was  Cnamberlain  of  Chester, 
sat  as  Buch  to  try  a  cause  in  the  County 
Palatine,  in  which  cause  he  was  himself  a 
party  to  the  record.  There  could  be  no 
doubt  that  such  a  proceeding  was  errone- 
ous, and  there  was  no  necessity  for  it,  for 
the  cause  could  have  been  brought  in  the 

(a)  58  Geo.  8.  c.  24.  s,  2:  <*Such  Vice- 
chancellor  shall  have  fall  power  to  hear  and 
determine  all  causes,  matters,  and  things  which 
shall  be  at  any  time  depending  in  the  Court  of 
Chancery  of  England,  either  as  a  court  of  law  or 
as  a  court  of  equity,  or  incident  to  any  minis- 
terial office  of  the  said  Court,  or  which  have 
been  or  shall  be  submitted  to  the  jurisdiction  of 
the  said  Court,  or  of  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  time 
being,  by  the  special  authority  of  any  Act  of 
Parliament,  as  the  Lord  Chancellor,  &c.,  shall 
from  time  to  time  direct.  And  all  decrees;  &c., 
of  the  said  Vice-Chancellor  Ehall  be  deemed  and 
nnd  taken  to  be,  as  the  nature  of  the  case  shall 
require,  decrees,  &c.,  of  the  said  Court  of 
Chancery,  or  of  such  incident  jurisdiction  as 
aforesaid,  or  under  such  special  authority  as 
aforesaid,  and  shall  have  force  and  validity,  and 
be  executed  accordingly  ;  subject,  nevertheless, 
in  evcr^'  case,  to  be  reversed,  discharged,  or 
altered  by  the  Lord  Chancellor  for  the  time 
being  ;  and  no  such  decree  or  order  shall  be 
enrolled  until  the  same  shall  be  signed  by  the 
Lord  Chancellor,  &c.,  for  the  time  being." 

Sec.  8  :  *'  Such  Vice-Chancellor  shall  sit  for 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  &c.,  whenever  they  shall  respec* 
tively  require  him  so  to  do ;  and  shall  also  at 
such  other  times  as  the  Lord  Chancellor,  &c., 
shall  direct,  sit  in  a  separate  Court,  whether  the 
lK)rd  Chancellor,  &c.,  shall  be  sitting  or  not ;  for 
which  purpose  the  said  Lord  Chancellor,  8cc., 
shall  make  such  orders  as  to  them  respectively 
shall  appear  to  bo  proper  and  convenient,  from 
time  to  time  as  occasion  may  require."  Kep. 
42  &  43  Vict.  c.  59. 

(6)  12  Rep.  114. 
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Court  of  Chancery,  where,  in  fact,  the 
judges  determined  that  it  ought  to  be 
neard. 

The  argument  on  the  other  side  defeats 
itself;  for  if  every  act  of  the  Lord 
Chancellor  is  void,  then  the  enrolment  is 
void,  and  without  an  enrolment  there  can 
be  no  appeal.  Enrolment  of  a  decree  of 
the  Vice-Chancellor  is  only  neoessaiy  when 
the  decree  is  to  be  brought  to  this  House ; 
but  that  enrolment  is  a  mere  form  on  the 
part  of  the  Lord  Chancellor,  in  order  to 
make  the  decree  the  subject  of  apiieal ;  it 
certainly  gives  no  validity  to  the  decree. 
Still,  the  application  for  enrolment  is  an 
admission  of  jurisdiction. 

Reply. 

The  SoUcUoT'Oenercd,  in  reply :  TheVe 
can  be  no  distinction  in  a  matter  of  this 
kind  between  proceedings  at  common  law 
and  in  ec^uity.  There  can  be  no  pretence 
of  necessity  in  one  instance  more  than  in 
another.  Had  this  been  a  case  of  law,  and 
had  a  juryman  been  thus  interested  in  the 
suit,  the  judge  would  not  have  allowed 
him  to  sit  in  the  box ;  had  the  judge  him- 
self been  ioterested.he  would  have  declined 
to  try  the  cause.  That  would  be  the  case 
in  an  action  of  ejectment,  though  the 
nominal  plaintiff,  John  Doe,  and  the  tenant 
in  possession,  would  have  been  the  only 
parties  named  on  the  record.  The 
maxim  that  a  man  must  not  be  a  judge 
in  his  own  cause  is  not  con6ned  to  a 
cause  where  he  is  named '  as  a  party. 
Suppose  a  case  relating  to  the  Bridge- 
water  Canal.  The  company  there  is  in- 
corporated ;  but  nineteen  twentieths  of  the 
shares  belong  to  the  Earl .  of  EUeamere ; 
could  he,  if  he  held  the  office  of  Lord 
Chancellor,  hear  such  a  case  merely 
because  he  was  not  named  on  the  record  ? 
He  could  not.  The  case  of  Braoka  t. 
RiveTB  (a)  shows  that  interest  in  the  sub- 
ject-matter of  the  suit,  not  the  fact  of 
being  named  on  the  record,  constitutes 
the  objection. 

Lord  St.  Leonakds,  L.C.  :  The  argument 
now  is  this,  that  interest  disquulines  the 
Lord  Chancellor  from  beinj^  a  judge ;  but 
here  is  the  decree  of  the  Vice-Chancellor, 
and  the  judgment  of  the  Lord  Chancellor 
left  that  decree  as  it  stood  before ;  and  as 
the  enrolment  was  made  on  the  applica* 
tion  of  the  appellant,  he  has  nothing  to 
complain  of,  for  the  record  stood  as  it  was 
before  the  judgment  of  the  Lord  Chan- 
cellor was  pronounced  upon  it. 

Solicitor- OenercU :  That  is  not  sufficient. 
The  proposition  on  the  part  of  the  respond- 
ents is,  that  if  the  judge  in  question  has 
the  sole  and  exhaustive  jurisdiction,  it 
would  be  a  denial  of  justice  to  say  that,  in 

(a)  Hardr.  503. 
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tay  case  where  he  has  an  individnal 
intefdnt,  he  oannot  sit  as  judge ;  but  that 
proposition  is  peremptorily  denied  by  the 
appellant.  The  rale  does  not  admit  such 
an  exception,  but  even  if  it  did,  there  is 
"not  any  necessity  for  it  here.  There  might 
4)0 1  delay,  but  there  would  not  be  a  denial 
T>f  jasfcioe,  for  in  this  proceeding  in 
tJhancery  the  law  has  provided  a  remedy, 
if  it  had  not  done  so,  one  must  be  created. 

hwA  Bbougkiaii  :  What,  by  an  Act  of 
Parliament  P 

*  8i)lwitor-€r&Mrcd :  Tes,  if  necessary. 
Suppose  a  real  action  had  been  brought 
asi^inst  all  the  Judges  of  the  Court  of 
Common  Pleas,  it  would  have  been  neces- 
sary to  delay  the  suit  until  the  law  had 
provided  a  remedy,  by  providing  other 
judges  to  try  it. 

I^rd  Bbougham  :  In  the  case  of  Ser- 
jeants' Inn  all  the  Judges  had  an  in- 
terest, fa)    Nothing  was  done  there. 

8olieiior*€hnei'al :    The    objection    was 
tiiere  waived.    It  has  been  contended  that 
the  applioation  to  the  Lord  Chancellor  to 
enrol  th^  decree  was  an  admission  of  his 
jurisdidtiou.    But  that  amounts  to  saying 
that  bedause  the  Lord  Chancellor  is  in- 
terested, the  appellant  is  to  have  no  redress 
-whatever^  for  if  he  does  not  get  the  decree 
enrolled,  he  cannot  come  here ;  and  if  he 
-does  set  it  enrolled,  he  thereby  admits  the 
jurisdiction  against  which  he  wishes  to 
appeal.  No  sueh  argument  can  be  tolerated 
In  this  House.    The  enrolment  is  a  mere 
ministerial  act  which  the  Lord  Chancellor 
is  bound  to  petform,  which  he  may  per- 
form though  he  is  interested  in  thesuit,  and 
the  performance  of  which  is  no  assortion 
of  jurisdiction  over  the  suit.    It  is  not  like 
liearing  an  appeal  against  the  Vice-Chan- 
cellor's decree^    The  case  of  Marhwiek  v. 
'The  Oity  of  Lo7idon(]t)  is  no  authority  for 
the  other  side,  for  there  an  alderman  might 
'preside,  and  tlie  two  sets  of  judges  who 
might  form  the  Hustings  Court,  had  oo- 
ormnate  jurisdiction,  and  were  not,  like 
the  Vice-Ohancellor  and  the  Lord  Chan- 
'cellor.  Subject  the  one  to  the  other.     The 
Vice-Chancellor  is  a   subordinate  judge, 
^wbo!;e  defoisions  are  liable  to  be  alt€A*ed  or 
reversed  by  the  Lord  Chancellor ;  and  that 
being  so,  the  objection  which  attaches  to  the 
'decision  of  the  Lord  Chancellor,  attaches 
also  to  that  of  the  Yice-Chancellor ;  and 
■  their  several  decisions  must  be  reversed. 

The-  Lord  Chamcbllor  proposed  the 
following  questions  for  the  consideration 
of  the  Judges: — 

Questions  put  to  the  Judges. 

A.  "  A  public  company  established  for 
constructing  a  canal  was  incorporated,  and 

(n)  Apparently  not  reported. 
(6)  a  Bro.  P.  C.  409, 


bought  some  land  for  the  purpose  of 
making  the  canal ;  a  person  claiming  ad- 
versely an  interest  in  such  land,  recovered 
the  property  by  ejectment.  The  corpora- 
tion then  filed  a  bill  against  the  claimant, 
and  to  have  their  title  confirmed.  The  Lord 
Chancellor  had  an  interest  as  a  shareholder 
in  the  company  to  the  amount  of  several 
thousand  pounds,  which  was  unknown  to 
the  defendant;  and  he  (the  Lord  Chan- 
ceUor)  granted  the  injunction  and  the 
relief  sought. 

**  Was  this  a  case  in  which  the  order 
and  decree  of  the  Lord  Chancellor  were 
void  on  account  of  his  interest,  and  of  his 
having  decided  in  his  own  cause  ? 

B.  "A  public  company  established  for 
constructing  a  canal  was  incorporated,  and 
boug^ht  some  land  for  the  purpose  of 
making  a  canal ;  a  person  claiming  ad- 
versely an  interest  in  such  land,  recovered 
the  property  by  ejectment.  The  corpora- 
tion then  filed  a  bill  against  the  claimant, 
and  to  have  their  title  confirmed. 

"The  Yice-Chancellor,  whose  autho- 
rity is  derived  under  53  Geo.  8.  cap.  24., 
granted  an  injanction,  and  the  relief 
prayed  ;  and  the  Lord  Chancellor,  who  had 
an  interest  as  a  shareholder  in  the  com- 
pany to  the  amount  of  several  thousand 
pounds^  which  was  unknown  to  ,tbe  de- 
fendant, upon  an  appeal  by  the  defendant, 
affirmed  the  orders  made  by  the  Vice- 
Chancellor.  The  orders  were  then  en- 
rolled, some  upon  the  application  of  the 
defendant,  and  others  upon  the  application 
of  the  plaintiff,  by  the  order  of  the  Lord 
Chancellor. 

1.  **  Were  the  orders  of  tte  Tice-Ct^n- 
cellor  void  on  account  of  the  interest  of 
the  Lord  Chancellor  ? 

2.  ''  Were  the  orders  of  the  Lord  Chan- 
cellor void  on  account  of  his  interest,  and 
of  his  having  decided  in  his  own  cause  P  *' 

Akswbus  of  th£  Judges. 

Pakre,  B.  :  In  answer  to  the  first  ques- 
tion proposed  by  your  Lordships,  I  have 
to  state  the  unanimous  opinion  of  thci 
Judges,  that,  in  the  case  suggested,  the 
order  or  decree  of  the  Lord  Chancellor  was 
not  absolutely  void,  on  account  of  his  in- 
terest, but  voidable  only. 

If  this  had  been  a  proceeding  in  an 
inferior  Court,  one  to  which  a  pix>hibition 
might  go  from  a  Court  in  Westminster 
Hall,  such  a  prohibition  would  be  granted, 
pending  the  proceedings,  upon  an  allega- 
tion that  the  presiding  judge  of  the  Court 
was  interested  in  the  suit ;  whether  a  pro- 
hibition would  go  to  the  Court  of  Chancery, 
it  is  unnecessary  to  consider. 

If  a  prohibition  should  not  be  applied  for, 
and  in  cases  where  it  could  not  }>e  gi-anted, 
tho  proper  mode  of  taking  the  objcctictn  to 

D   2- 
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tho  interest  of  the  judge  woald  be,  in 
court B  of  common  law,  by  bringing  a  writ 
of  error,  for  error  in  fact,  and  assigning 
that  interest  as  cause  of  error.(a) 

The  former  course  was  stated  to  be  proper 
ill  the  case  of  Brookes  v.  Earl  of  BiversXh) 
it  being  suggested  that  the  Earl  of  De}iy^ 
who  was  Chamberlain  of  Chester,  had  an 
interest  in  the  suit ;  and  the  Court  held 
iliat,  where  the  judge  had  an  interest, 
neither  he  nor  "his  deputy  can  determine  a 
cause  or  sit  in  Court ;  and  if  he  does,  a 
prohibition  lies. 

The  latter  course  was  adopted  in  the 
case  of  The  Company  of  Mercei'8  and  Iron- 
mongers of  Cliester  y.  Bowkery(c)  where  it 
was  nssigned  for  error  in  fact,  on  the 
record  of  a  judgment  for  the  Company  of 
Mercers  in  the  Mayor's  Court  at  Chester, 
that  after  verdict,  and  before  judgment, 
one  of  the  Company  of  Mercers  became 
mayor ;  and  for  that  reason  the  judgment 
was  reversed  in  the  Court  of  Quarter 
Sessions,  and  that  judgment  of  reversal 
nffirmed  in  the  King  s  Bench. 

In  neither  of  these  cases  was  the  judg- 
ment held  to  be  absolutely  void.  Till 
prohibition  had  been  granted  in  one  case, 
or  judgment  reversed  in  the  other,  we 
think  that  the  proceedings  were  valid,  and 
the  persons  acting  under  the  authority  of 
tho  Court  would  not  be  liable  to  be  treated 
as  trespassers. 

The  many  cases  in  which  the  Court  of 
King's  Bench  has  interfered  (and  may 
have  gone  to  a  great  length),  where  in- 
terested  parties  have  acted  as  magistrates, 
and  quashed  the  orders  made  by  the 
Court  of  which  they  formed  part,  afford 
an  analogy. 

None  of  these  orders  is  absolutely  void ; 
it  would  create  great  confusion  and  in- 
convenience if  it  were.  The  objection 
might  be  one  of  which  the  parties  acting 
under  these  orders  might  be  totally  igno- 
rant till  the  moment  of  the  trial  of  an 
action  of  trespass  for  the  act  done  \(d)  but 
these  orders  may  be  quashed  after  being 
removed  by  certiorari,  and  the  Court  shall 
do  complete  justice  in  that  respect. 

We  tnink  that  the  order  of  the  Chan- 
cellor is  not  void ;  but  we  are  of  opinion, 
that  as  he  had  such  an  interest  which 
would  have  disqualified  a  witness  under 
the  old  law,  he  was  disqualified  as  a  judge; 


(a)  Under  the  Judicature  Acts,  proceedings 
by  way  of  appeal  have  teen  substituted  for  pro- 
Ci'cdiugs  in  error  on  the  civil  side,  O.  58,  r.  1, 
187.5. 

(6)  llardr.  503. 

(c)  1  Str.  639. 

{d)  See,  ^vith  relation  to  this  point,  the  ob- 
(tervations  of  the  l^ord  Cbunccllor  in  the  caso  of 
Scaddifty  v.  Lorant,  3  11. L.,  p.  447.  Note  in 
3  il.L. 

ANSWIRS    or   TUK  JUDGBB. 


it  was  a  voidable  order,  and  might  be 
questioned  and  set  aside  by  appeal  or  some 
application  to  the  Court  of  Chancery,  if  a 
prohibition  would  not  lie. 

As  to  the  second  question,  we  are  of 
opinion  that  the  Vice-Chancellor,  under 
53  Om.  3.  c.  24.  is  not  the  mere  deputy  of 
the  Chancellor.  We  agree  that  the  in- 
terest afieots  the  deputy  on  the  rule 
adopted  in  Wood  v.  Corporation  of  Lon» 
don  (a)  and  Brookes  v.  ifarl  of  Rivers  ;(6) 
but  we  think  that  the  Vioe-Chancellor  is 
not  a  deputy,  but  has  independent  juris- 
diction to  make  decrees,  subject  to  the 
power  of  the  Chancellor,  to  be  reversed, 
discharged,  or  altered  by  the  Ciiancellor. 

We  think  this  to  be  deduced  from  the 
language  of  the  statute.  By  the  second 
section  the  Vice-Chancellor  has  power  to 
hear  and  determine  all  matters,  causes', 
and  things  depending  in  the  Court  of 
Chancery,  and  all  decrees,  orders,  and  acts 
of  such  Vioe-Chancellor  so  made  or  done 
shall  be  deemed  to  be  orders  and  acts  of 
the  Court  of  Chanoery,  and  shall  have 
force  and  validity,  and  be  executed,  sub- 
ject, nevertheless,  in  every  case,  to  be 
reversed,  discharged,  altered,  or  allowed 
by  the  Lord  Chancellor;  and  no  decree 
shall  be  enrolled  until  signed  by  the  Lord 
Chancellor. 

If  the  decrees  or  orders  are  not  reversed 
by  the  Lord  Chancellor,  they,  in  our 
opinion,  are  obligatory,  and  are  in  no  way 
affected  by  the  disqualification  of  the 
Lord  Chancellor. 

But  in  oi*der  to  appeal  against  them  to 
the  House  of  Lords,  they  must  be  enrolled; 
and  enrolment  cannot  be  made  without  the 
Lord  Chancellor's  signature. 

In  giving  that  signature  the  Chancellor 
has  a  discretion  which  he  may  exercise. 

But  he  may  be  applied  to  for  that  pur- 
pose, and  if  he  gives  his  signature,  his 
interest  affords  no  objection  to  its  va- 
lidity. 

For  this  is  a  case  of  necessity,  and  where 
that  occurs  the  objection  of  interest  can- 
not prevail.  Of  this  the  case  in  the  Year 
Book  (c)  is  an  instance,  where  it  was  held 
that  it  was  no  objection  to  the  jurisdiction 
of  the  Common  Fleas  that  an  action  was 
brought  against  all  the  judges  of  the 
Common  Pleas,  in  a  case  in  debt,(d)  which 
could  only  be  brought  in  that  Court. 

We  therefore  answer  the  second  ques- 
tion by  saying,  that  the  orders  of  tho 

(a)  12  Mod.  669,  636,  et  teg, 
(6)  Hardr.  503. 

(c)  Y.IJ.,  8  Hen.  6.  19 ;  2  Roll.  Abr.  On  • 
where  several  dicta  on  thi^i  subject  arc  col- 
lected. 

(d)  "  Doubt  "  in  the  report  in  8  H.L.  is  pro- 
bably a  misprint  for  "  dobi.**  The  old  action  of 
ileht  cujid  not  be  brought  in  th<;  King's  Bench 
ur  Kxchcqncr  except  by  the  aid  of  fictions. 
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Vice- Chancellor  are  neither  void  nor  void- 
able on  account  of  the  interest  of  the  Lord 
Gbanoellor. 

That  the  orders  of  the  Lord  Chancellor 
are  not  void,  but  voidable,  and  his  signa- 
ture to  the  order  for  the  purpose  of  the 
enrolment  is  neither  void  nor  voidable. 

Opinions  qi  the  Lobds. 

Lord  St.  Leonari>s,  L.C.  :  This  is  an  ap- 
peal against  the  judgment  of  the  late  Lord 
Chancellor  CoUmham,  which  jud^ent 
simp]  J  a€Krmed  certain  decrees  previously 
maoe  by  the  Vice-Chancellor.  The  effect 
of  the  opinion  which  your  Lordships  have 
just  heard  (though  1  do  not  pro[K>8e  to 
advise  your  Lordships  how  to  decide  the 
point)  18,  that  the  interest  of  the  Lord 
Chancellor  in  the- subject-matter  of  the  suit 
disqualified  him  from  deciding  upon  it. 

In  ordinary  cases,  an  appeal  to  this 
honse  would  be  a  proper  proceeding  to  set 
aside  the  Lord  Chancellor's  decree.  If  the 
case  in  the  Court  below  had  stood  simply 
on  the  judgment  of  the  Lord  Chancellor, 
your  Lord^ips,  if  you  adopted  the  opinion 
of  the  learned  Judges,  would  have  been 
called  on  to  make  an  order  which  would 
reverse  everything  that  had  been  done  in 
the  Court  below.  But  as  the  Vice-Chan- 
cellor  here  made  a  decree,  which  was 
merely  affirmed  by  the  Lord  Chancellor, 
the  removal  of  the  Lord  Chancellor's  affir- 
mance, according  to  the  opinion  we  have 
just  heard,  would  not  affect  that  de- 
cree, and  the  reversal  of  the  order  of 
affirmance  would  simply  leave  the  order 
of  the  Vice-Chancellor  standing,  as  if  the 
Lord  Chancellor  had  never  taken  part  in  the 
proceedings  of  the  Court  below.  Now,  as 
the  suitor  has  a  right  to  come  directly 
from  the  Vice-Chancellor  to  your  Lord- 
ahips'  House,  the  appeal  here  would  stand 
correctly  before  the  Honse  as  an  appeal, 
not  only  against  the  affirmance — ^which 
may  be  considered,  for  the  purpose  of  this 
observation,  as  void,  on  account  of  the 
Lord  Chancellor's  interest — but  as  an  ap- 
peal on  the  merits  against  the  decision  of 
the  Vice-Chancellor,  and,  as  such,  proper 
to  be  heard  ac  your  Lordships'  bar. 

I  understand  the  opinion  of  the  Judges 
to  be,  that  the  interest  of  the  Lord 
Chancellor  was  such  as  disqualified  him 
from  judging  in  the  cause ;  and  I  must 
therefore  infer  that,  in  their  opinion,  there 
was  no  such  absolute  necessitv  for  his 
flbdjudication  as,  upon  the  ground  set  forth 
in  some  of  the  cases,  might  be  deemed  to 
render  his  decbion  effectual.  As  I  entirely 
concur  in  the  opinion  of  the  learned 
Judges  on  the  second  point ;  namely,  that 
the  decision  of  the  Vice-Chancellor  cannot 
be  affected  by  any  interest  existing  in  the 
Lord  Chancellor,  although  the  latter  acted 
in  the  matter,  and  as   I  think  that  the 


reversal  of  his  decree  cannot  affect  that 
of  the  Vice-Chancellor,  which  may  stand 
alone,  I  propose  that,  without  at  this 
moment  affirming  or  disaffirming  any  part 
of  the  proceedings  of  the  Court  below,  on 
the  ground  stated  in  the  valuable  opinion 
we  have  just  received,  your  Lordships 
should  proceed  to  hear  the  decree  of  the 
Vice-Chancellor  discussed  upon  the  merits 
on  Monday  next,  (a) 

Lord  Bkougiiam  :  I  quite  agree  with  my 
noble  and  learned  friend,  that  it  is  un- 
necessary for  us  now  to  give  an  opinion  on 
the  matter  of  the  Lord  Chancellor's  dis- 
qnalification  to  hear  this  case.  I  have  no 
hesitation  in  saying  that  my  opinion  is, 
upon  the  second  point,  very  clear  indeed, 
and  it  agrees  with  the  opinion  of  the 
learned  Judges.  There  is  quite  enough 
before  the  House,  not  only  to  authorize 
us,  but  to  call  upon  us  to  go  on  with  the 
case,  and  to  hear  it  on  the  question  of 
equity  raised  in  it. 

Adjourned. 

The  argument  on  the  Vice-Chancellor's 
decree  was  accordingly  heard,  and  at  its 
conclosion, — 

June  29th,  1852, 

Lord  St.  Leonards,  L.C. :  In  refereuoo 
to  the  question  upon  which  her  Majesty's 
Judges,  afewdavs  since,  gave  their  opinion, 
at  the  desire  or  this  House,  the  effect  of 
that  opinion,  in  which  I  for  one  entirely 
concur,  is,  that  having  regard  to  the  in- 
terest which  the  late  Lord  Chancellor  had 
in  the  Grand  Junction  Canal  Company, 
his  decision  must  be  deemed  to  be  void- 
able, and  that  an  appeal  to  this  Houso 
must  be  considered,  as  a  proceeding  in  a 
coart  of  equity,  the  proper  step  to  be 
taken  to  avoid  such  a  decree.  Adopting 
the  opinion  of  the  learned  Judges  in  that 
respect,  it  will  be  proper  to  declare  that 
the  orders  and  decrees  appealed  against, 
so  far  as  they  were  made  by  the  late  Lord 
Chancellor,  shall  he  reversed.  Upon  that 
my  noble  and  learned  friends  and  myself 
entirely  agree. 

Upon  the  other  question,  upon  which 
I  never  entertained  any  doubt,  namely, 
whether  the  decrees  and  orders  of  the 
Vice-Chancellor  could  be  affected  by  the 
circumstance  that  the  Lord  Chancellor 
who  affirmed  them  had  an  interest  in  the 
subject  matter  of  the  suit,  the  learned 
Judges  have  given  the  Howe  a  very  clear 
opinion,  and  in  that  opinion  I  entirely 
concur ;  it  is  that  which  I  always  enter- 
tained. It  is  impossible  to  represent, 
upon  the  statutable  authority  given  to  the 
Vice-Chancellor,  that  ho  is  in  the  situation 
of  a  mere  dcpnt}',  so  as  to  fall  within  the 
cases  referred  to,  or  to  say  that  therefore 

(a)  8ee  9.  H.L.  801. 
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any  order  or  decreo  made  by  him  would 
be  void  or  voidable,  in  case  the  Lord 
Chancellor  himself  had  an  interest  in  the 
matter  of  the  sait.  There  is  no  warrant 
for  such  opinion  in  the  words  of  the 
statute,  and  I  cannot  conceive  anything 
more  mischievous  or  absurd  than  to  sup- 
pose that  an  order  or  decree  made  by  one 
of  the  Yice-ChancellorB  should  be  void  in  a 
case  where  the  Lord  Chancellor  did  not 


interfere  judicially,  merely  because  the 
Lord  Chancellor  himself  had  an  interest  in 
the  subject  of  the  suit.  Lord  OoUenkam 
tbought  so  differently  on  that  point,  that 
he  called  in  one  of  the  judges  of  the  Court ; 
that  judge,  no  doubt,  possessing  in  some 
measure  an  original  jurisdiction,  hot  still 
an  inferior  judge^he  called  that  judge 
in  to  his  assistance,  to  advise  him  upon  the 
very  point  now  being  decided  by  vour 
Lordships.  I  apprehend  that  these 
decrees  of  the  Yice-Chancellor  are  ^od  as 
far  as  they  may  be  maintained  consistently 
with  the  rules  of  equity;  and  if  your 
Lordships  should  be  of  opinion  that  the 
case  is  not  made  out  on  the  part  of  the 
appellant  as  to  the  equity  he  asserts,  that 
is  to  say,  that  no  relief  ought  to  have  been 
granted  to  the  company  against  him — I 
apprehend  yon  will  feel  no  difficulhr  in 
affirming  the  orders  and  decrees  of  the 
Yice-Cbancellor,  and  of  declaring  that  they 
shall  be  held  to  be  good  and  uuaffected 
by  anything  which  took  place  as  to  the 
idnrmanoe  of  them,  or  the  dealing  with 
them  by  the  Lord  Chancellor,  (a) 

Lord  Bboug  HAM :  There  are  two  branches 
of  this  case  to  which  my  noble  and  learned 
friend  has  referred.  One  of  them  is  that 
which  arises  upon  the  first  argument  of 
the  appellant,  upon  which  yonr  Lordships 
have  taken  the  opinion  of  the  learned 
Judges,  and  it  is  immaterial,  as  to  the 
resmt  of  this  case,  in  which  way  we  dis- 
pose of  the  first  question  put  to  the  learned 
Judges,  namely,  whether  or  not  the  Lord 
Chancellor,  in  respect  of  his  interest,  was 
disqualified  from  acting  as  a  judge  in  the 
cause,  and  therefore,  whether  his  decree 
was  voidable  or  void.  That  it  was  not 
void,  my  noble  and  learned  friend  on  the 
woolsack,  and  my  noble  and  learned  friend 
Lord  Crcmworth^  who  is  not  now  here, 
entertained,  durinff  the  argument,  a  very 
strong  opinion.  The  learned  Judges  con- 
sulted, have  come  to  a  clear  opinion 
upon  that  subject,  that  the  decree  is  not 
void,  but  only  voidable ;  nevertheless,  that 
it  is  to  be  avoided  when  brought  under 
review,  and  upon  objection  taKcn.  But 
with  respect  to  the  second  point  submitted 


(a)  The  Lord  Chancellor  then  proceeded  to 
give  his  jadgment  on  the  case  itself.  See  3  H.L. 
p.  801. 

Opinioks  of  thr  Lords. 


to  them,  whether  or  not  the  Vice-Chan- 
cellor's judgment  is  void  in  respect  of  the 
Lord  Chancellor's  authority  being  null 
from  the  beginning  of  the  whole  prooeed- 
ings  in  the  Court  of  Chancery^  I  must  say 
that  I  never  from  the  beg^ning,  had  the 
least  doubt  and  was  therefore  very  little 
surprised  to  find  the  learned  Judges  declare 
that  the  Vioe-Chahoellor  has  an  entirely 
independent  jurisdiction,  and  is  not  in  any 
respect  dependent  upon  the  Lovd  Chan« 
cellor,  from  whom  he  only  receives  direc« 
tions  as  to  what  cases  he  shall  entertain 
and  dispose  of.  That,  by  the  Act,  is  the 
only  connection  which  subsists  between 
the  two  branches  of  the  Court  of  Chancery, 
with  the  exception  of  the  final  enrolment^ 
which  requires  the  previous  signature  of 
the  Lord  Chancellor ;  but,  as  plainly  as  an 
enactment  can  speak,  the  Yioe-Chancellor 
has  a  substantive  and  an  independent 
jurisdiction  conferred  upon  him  by  thd 
very  words  of  the  statute;  and  it  is  ex- 
pressly stated  in  that  statute-  that  his 
decrees  shall  be  decrees  of  the  Court  of 
Chancery,  and  shall  have  execution  aa 
such.  And  then  Ibllows  the  only  connection 
established  between  his  proceedings  and 
those  of  the  Lord  Chancellor,  that  there 
shall  be  no  enrolment  of  a  decree,  with 
the  view  to  farther  proceedinffs,  without 
the  previous  signature  of  the  Lord  Chan« 
cellor;  but  the  giving  of  that  signature 
cannot  affect  the  validity  of  the  Vice- 
Chancellor's  decree.  Therefore,  my  Lords, 
we  have  now,  in  the  first  place,  to  declare* 
agreeing  in  opinion  with  tdie  LMuned 
Judges,  that  the  interest  of  the  Loni 
Chancellor  rendered  his  decree  voidable, 
and  to  declare  that  that  decree  is  reversedi 
and  we  have  then  to  deal  with  the  decree 
of  the  Yioe-Chancellor. 


Lord  Campbbll  :  I  take  the  exact  view 
of  this  case  as  do  my  noble  and  learned 
friends,  and  I  have  very  little  to  add  to 
their  observations.  With  respect  to  the 
point  upon  which  the  learned  Judges  were 
consulted,  I  must  say  that  I  entirely  con- 
cur in  the  advice  which  they  have  given 
to  your  Lordships.  No  one  can  suppose 
that  Lord  Cottmhcvin  could  be,  in  the 
remotest  dejgree,  influenced  by  the  interest 
that  he  had  in  this  concern ;  but,  my  Lords, 
it  is  of  the  last  importance  that  the  maxim 
that  no  man  is  to  be  a  judge  in  hia  own 
cftuse  should  be  held  sacred,  and  that  is 
not  to  be  confined  to  a  cause  in  which  he 
is  a  party,  but  applies  to  a  cause  in  which 
he  has  an  interest.  Since  I  have  had  the 
honour  to  be  Chief  Justice  of  the  Court  of 
Queen's  Bench,  we  have  again  and  again 
set  aside  proceedings  in  inferior  tribunals 
because  an  individual  who  had  an  interest 
in  a  cause  took  a  part  in  the  deoisioni 
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and  it  will  haye  a  most  salutary  inflnende  on 
these  tribunals  when  it  is  known  that  this 
High  Conrt  of  last  resort,  in  a  case  in  which 
the  Lord  Chancellor  of  England  had  an 
interest,  considered  that  his  decree  was  on 
that  account  a  decree  not  according  to 
law,  and  it  was  set  aside.  This  will  be  a 
lesson  to  all  inferior  tribunals  to  take  care 
not  only  that  in  their  decrees  they  are  not 
influenced  by  their  personal  interest,  but 
to  avoid  the  appearance  of  labouring  under 
rach  an  influence.  It  is  quite  clear,  like- 
wise, I  believe,  that  the  orders  of  the 
y  ice-Chancellor  cannot  be  in  the  slightest 
degree  affected  by  what  the  Lord  Chancellor 
has  done,  nor  can  it  be  maintained  that 
the  Vice-Chancellor  was  acting  merely  as 
the  Lord  Chancellor's  depnty  when  these 
orders  and  decrees  were  pronounced,  (a) 

In  the  result,  it  was  ordered  and  ad- 
judged that  the  orders  and  decrees  of  the 
Lord  Chancellor  be  rerersed,  without  pre- 
judice to  the  orders  and  decrees  of  the 
Vice-Chancellor ;  that  the  orders  and 
decrees  of  the  Vice-Chancellor  appealed 

(a)  The  principle  established  in  this  case, 
that  a  person  having  a  personal  interest  cannot 
act  in  a  judicial  capacity,  applies  to  magistrates 
and  many  other  persons  having  a  judicial 
character.    See 

(1.)  As  to  disqualiflcation  for  pecuniary  in- 
terest, however  small,  Jteg,  v.  Rand,  L.H.  1 
Q.B.  230;  Beg.  ▼.  Meger,  1  Q.B.D.  173; 
Reg.  V.  Justices  of  Great  Yarmouth,  8  Q.B.D. 
525;  Reg.  v.  3fagor  of  Deal,  45  L.T.  439; 
Reg.  V.  Gaisford,  1S92,  1  Q.fi.  881 ;  Wildes  v. 
RusieU,  L.B.  1  C.P.  722.  This  disqualification 
has  been  removed  by  statute  in  various  cases, 
tee  below. 

(2.)  As  to  disqualification  arising  from  sub- 
stantial bias  in  regard  to  the  particular  case  to 
be  nthered  from  the  whole  facts,  and  neces- 
samy  from  being  a  party  to  the  case,  or  one  of 
the  prosecutors,  Reg.  v.  Allan,  4  B.  &  S.  915  ; 
Reg.  V.  Gibbon,  6  Q.B.D.  168 ;  Reg,^  v.  Hands- 
ley,  6  Q.B.D.  383;  Reg,  v.  Lee,  9  Q.B.D. 
3948;  Reg.  v.  Farrani,  20  Q.B.D.  58;  Reg. 
V.  Milledge,  4  Q.B.D.  332  ;  Allbutt  v.  General 
Council  of  Medical  Education,  23  Q.B.D. 
400;  Reg.  v.  London  County  Council,  1892, 
1  Q.B.  190;  Leeson  v.  General  Council  of 
Medical  Education,  43  Ch.  D.  379  ;  Allinson  v. 
General  Council  of  Medical  Education,  1894, 
I  Q.B.  750;  Reg.  v.  Huggins,  1895,  1  Q.B. 
563 ;  Reg,  v.  Justices  of  Deal,  45  L.T.  459  ; 
Reg.  V.  Fraser,  57  J.P.  500. 


against  be  afiSrmod  and  declared  to  be 
unaffected  by  the  orders  and  decrees  of 
the  Lord  Chancellor,  and  that  the  appeal 
be  dismissed. 

Mate&iaxs  made  use  op. — The  above 
report  is  founded  on  3  H.L.  759 ;  the  report 
in  17  Jur.  73  has  also  been  consulted. 


(3.)  As  to  the  proceedings  being  voidable  by 
reason  of  the  sitting  of  a  single  disqualified 
person,  even  though  be  took  no  part  in  them, 
Reg.  V.  Justices  of  Hertfordshire,  6  Q.B.  753  ; 
Reg,  V.  Meyer,  ubi  sup.  ;  Reg.  v.  London  County 
Council,  1892,  1.  Q.B.  190;  contra,  Reg.  v. 
Justices  of  London,  18  Q.B.  421. 

(4.)  As  to  these  principles  being  applied  to 
all  persons  exercising  judicial  functions,  Leeson 
V.  General  Council  of  Medical  Education,  43 
Ch.  D.  363,  but  perhaps  in  a  less  degree  to 
elected  bodies  in  work  partly  administrative 
and  partly  judicial,  per  Wright,  J.,  in  Reg.  v. 
London  County  Council,  in  re  the  Empire 
Theatre,  11  Times  L.B.  24;  and  iu  Reg.  v. 
Huggins,  1895,  1  Q.B.  563. 

(5.)  As  to  waiver  of  the  disqualification  by 
consent,  tacit  or  express,  of  all  parties  with  full 
knowledge,  Reg.  v.  The  Cheltenham  Commis* 
sioners,  1  Q.B.  467;  Wakefield  Board  of 
Health  v.  West  Riding  Railway  Company, 
L.H.  1  Q.B.  84;  Reg.  v.  Justices  of  Great 
Yarmouth,  8  Q.B.D.  525. 

(6.)  As  to  cases  of  necessity  or  where  the 
interested  party  is  required  to  sit  by  statute, 
see  Ex  parte  Fernandez,  10  C.B.  N.S.  3; 
Wildes  V.  Russell,  L.R.  1  C.P.  722;  Mersey 
Docks  Trustees  v.  Gibbs,  L.R.  1  H.L.  1 10 ; 
Reg.  V.  Bishop  of  St.  Alban%  9  Q.B.D.  464. 

Special  disqualifications  have  also  been  imposed 
by  statute  in  certain  cases,  as  by  6  and  7  Will.  4. 
c.  37.  s.  15,  on  millers,  bakers,  mealmen,  &c.  ; 
by  the  Licensing  Act,  1872,  35  Be  36  Vict.  c.  94. 
8.  60,  on  brewers,  distillers,  &c. ;  and  by  41  &  42 
Vict.  C.16.  8.  9,  on  factory  owners,  &c. 

The  disqualification  of  pecuniary  interest  has 
also  been  removed  in  certain  cases  by  statute, 
as  by  16  Geo.  2.  o.  18.  s.  1  ;  28  &  29  Vict.  c. 
21.  s.  61 ;  the  Justices  of  the  Peace  Act,  1867, 
3U  &  31  Vict.  o.  115 ;  the  Public  Health  Act, 
1875,  88  &  89  Vict.  c.  55.  s.  258 ;  the  Judicial 
Proceedings  Bating  Act,  1877,  40  &  41  Vict.  c. 
11.  s.  1 ;  tne  Municipal  Corporations  Act,  1882, 
45  &  46  Vict.  c.  50.  s.  158.  And  see  generally 
Broom,  "  Legal  Maxims,''  2nd  edit.  p.  110.,  and 
Mr.  Blake  Odgers*  article  **  Bias,"  in  the  new 
Ency  cloposdia  of  the  Laws  of  England.  See  also, 
"  Members  of  Parliament,  Personal  Interest, 
Report  of  the  Select  Committee,"  Pari.  Papers, 
1896,  H.C.  274. 
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MILLER  against  SALOMONS. 


Pkoceedings  in  thk  Court  of  Exchequer  bkfore  Pollock,  C.B.,  Parke, 
Alderson,  and  Martin,  B.B.,  on  motion  for  judgment  after 
SPECIAL  verdict,  JANUARY  26th  AND  28th,  April  19th,  1862. 
(Reported  in  7  Ex.  475,  21  L.J.N.S.  161, 16  JuR.  375.) 

Judgment  of  the  Court  of  Exchequer  Chamber  on  Writ  of  Error 
before  Lord  Campbell  L,C.J.,  Wightman,  Cresswell,  WilllalHs 
AND  Crompton,  J  J.,  May  11th,  1853.     (Reported  in  8  Ex.  778*) 


Action  of  debt  to  recover  pcualtieM  under  I  Geo.  I,  st.  2,  c.  13,  for  sitting  and  voting  in 
Parliament  without  taking  the  oaths  therein  prescribed  as  altered  by  6  Geo.  3.  c.  53.  It  was 
found  by  special  verdict  that  the  defendant  professed  the  Jewish  religion,  and  that,  having  been 
returned  to  the  Commons*  House  of  Parliament  for  the  Borough  of  Greenwich,  he  had  taken  tbe 
statutory  oath  of  abjuration  by  kissing  the  Old  Testament  in  the  manner  binding  on  his  con- 
science, but  had  omitted  the  concluding  words  of  the  oath,  **  upon  the  true  faith  of  a  Christian,*' 
and  that  he  had  offered  to  subscribe  the  oath  with  the  same  omission,  and  had  afterwards  sat  and 
voted. 

Held  by  the  Court  of  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  below — 

Oath  of  abjuration — Omission  of  essential  words  (l) — 

That  the  words  *'  upon  tbe  true  faith  of  a  Christian,"  were  an  essential  part  of  the  statutory 
oath  of  abjuration  and  not  merely  directory  as  to  the  form  of  taking  the  oath,  and  that  the 
defendant  by  omitting  them  had  failed  to  take  the  oath  pursuant  to  the  statutes  (c£tM. 
Mautin,  B.,  in  the  Court  below). 

That  the  statutes  required  such  oath  to  be  taken  in  respect  of  the  reigning  sovereign  for  the 
time  being,  although  the  forms  of  oath  therein  set  out  referred  only  to  King  George. (2) 

lliat  persons  of  the  Jewish  religion  were  not  exempted  from  taking  this  oatTi  in  full,  either 
by  virtue  of  the  particular  exemption  contained  in  10  Geo.  1.  c.  4,  or  by  virtue  of  the  provi- 
sion in  1  &  2  Vict.  e.  105,(3)  that  oaths  administered  in  courts  and  elsewhere  with  the 
forms  and  ceremonies  which  the  person  taking  the  oath  declares  to  be  binding  on  his 
conscience,  shall  be  as  binding  as  if  taken  with  the  forms  and  ceremonies  roost  commonly 
adopted. 


(i)  See  Lancaster  and  Carlisle  Railway  Company  v.  Heaton,  8  £.  &  B.  952;    Clarke  v. 
Bradlaugh,  7  Q.B.D.  38,  8  App.  Ca.  385;  A ttomey- General  \.  Bradlaugh,  14  Q.B.D.  667.    Tbe 
rious  statutory  changes  in  the  Parliamentary  oath  subsequent  to  the  case  of  Miller  v.  Salomtms 


various 


including  tho*e  by  which  Jewish  disabilities  were  removed,  are  described  in  a  note  below,  p.  190. 

(2)  See  now  tbe  Promissory  Oaths  Act,  1868,  31  &  32  Vict.  c.  72.  s.  10. 

(3)  .^ee  now  the  Oaths  Act,  1888,  51  &  52  Vict.  c.  48. 


I  whether  nnder  1  Geo,  1.,  st.  2.  c.  13.  e.  17, 
INTRODUCTION.  members  of  the  House  of  Commons  were 


This  case  arose  out  of  the  efforts  made  .  ,.  *  ^  ,.    ^  .    r      , 

to  secure  the  admission  of  Jews  to  sit  in    cessiveBiUsforrelief  of  the  Jews  is  given  m  W 
Parliament,(a)  and  raised    the    question  -  ^«?i»  «P£f.«»>  ^f  May  31   1^^^^ 

'^  '  ^  I  p.  1189.    The  earliest  of  these  Bills  was  sup- 

ported   by   Macaulay   in    his    maiden  speech. 


(a)  For  the  history  of  the  controversy  on 
this  question  see  May, "  Constitutional  History," 
vol.  3,  pp.  178-187;  Walpole,  «•  History  of 
England,"  vol.  3,  p.  77 ;  vol.  4,  p.  343  ;  the  article 
"  Jews  "  in  the  **  Encyclopiedia  Britannica  ;  " 
Lecky,  "  History  of  England  in  the  18th  Cen- 
tury," vol.  i.,  p.  827,  ed.  1892;  Macaulay, 
'*  Essay  on  the  Civil  Disabilities  of  the  Jews ;  " 
Macaulay's  speech  of  1883  on  the  same  subject. 
Collected  Works,  vol.  8,  p.  100.  A  list  of  the  suc- 


Treveljran,  "Life  of  Macaulay,"  vol.  1,  p.  159. 
Mr.  Disraeli  consistently  supported  them.  As 
to  the  status  of  the  Jews  in  mediaeval  England, 
see  Pollock  and  Maitland,  History  of  Engli>h 
Law,  vol.  1,  pp.  451-8,  and  authorities  there 
cited,  also  Publications  of  the  Anglo-Jewiah 
Historical  Society.  For  a  history  of  the  oath 
of  allegiance,  see  Sir  F.  Pollock's  Essay  on  that 
subject  in  his  "Essays  in  Jurisprudence  aud 
Ethics." 
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reqaired  to  tAke  the  oath  of  abjuration 
"  upon  the  iitte  faith  of  a  Ohristian  "  before 
sitting  and  voting  in  Parliament. 

The  incidents  which  led  to  the  case  being 
brought  before  the  Court  were  as  follows : — 

In  1848  Baron  Lionel  de  Bothsohild,  who 
professed  the  Jewish  religion,  was  re- 
tamed  as  one  of  the  members  for  the 
City  of  London,  and  sat  for  two  sessions 
below  the  bar,  and  without  voting,  in  the 
expectation  that  a  Belief  Act  would  be 
passed  ;  but  the  Bills  introduced  for  that 
purpose  were  rejected  in  the  House  of 
Lords,  though  supported  by  the  Govern- 
ment. In  1849,  having  vacated  his  seat 
by  accepting  the  Ghiltem  Hundreds,  Baron 
Boiluehiid  was  again  returned  by  the  City, 
and  on  July  26th,  1850,  presented  himself 
to  take  the  oaths,  at  the  same  time  desir- 
ing to  be  sworn  on  the  Old  Testament. (a) 
The  House,  after  debate,  resolved,  on 
July  29th,  that  he  should  be  called  to  the 
table  and  asked  why  he  demanded  to  be 
sworn  in  that  form.  In  reply  to  the 
question  put  from  the  Chair,  Baron  Boihe- 
ehild answered  "Because  that  is  the  form 
of  oath  most  binding  on  my  conscience." 
It  was  then  resolved,  after  debate,  that 
the  clerk  should  be  directed  to  swear  him 
on  the  Old  Testament.  On  the  follow- 
ing day,  July  !30th,  he  again  presented 
himself  to  be  sworn,  and,  holding  in  his 
band  a  copy  of  the  Old  Testament,  re- 
peated the  words  of  the  oaths  after  the 
clerk  until  the  words  "upon  tho  true  faith 
of  a  Christian  "  at  the  end  of  the  oath  of 
abjuration  were  reached,  when  he  said  "  I 
omit  these  words  as  not  binding  on  my 


conscience. 


"    He  then  concluded  with  the 
so    help    me,    God."    He   was 


words, 

ordered  to  withdraw,  and,  after  debate  and 
the  rejection  of  a  motion  to  declare  the  seat 
vacant,  it  was  resolved  on  August  6th — 

*'  1.  That  the  Baron  Lionel  de  Kothnchild  is 
not  entitled  to  vote  in  this  House  or  to  sit  in  this 
House  daring  any  debate  until  he  shall  take  the 
oath  of  abjnmtion  in  the  form  appointed  by  law.'* 

*'  2.  That  this  House  will,  at  the  earliest 
opportunity  in  tho  next  session  of  Varliament, 
take  into  its  serious  consideration  the  form  of 
tlie  oath  of  abjuration  witli  a  view  to  relieve  Her 
Majest3''s  subjects  professnig  the  Jewish  religion." 

In  the  following  session  of  Parliament 
a  Bill  was  brought  in  by  Lord  John 
Bussell  for  this  purpose,  and  passed  the 
House  of  Commons,  but  was  rejected  on 
the  second  reading  in  the  House  of  Lords, 
July  I7th,  1861.(6) 

Immediately  afterwards  the  question 
was  again  i*aised  in  the  House  of  Commons 
by  Mr.  David  Salomons t  who  had  been 
returned  for  tho  borough  of  Greenwich, 

(a)  Com.  Joum.,  1850,  vol.  105,  p.  569,  584, 
590,  51)1  ;  Ann.  Reg.  1850,  Hist.  183. 
(6)  Ann.  Reg.  1851,  Hist.  162. 


and  who  had  already  been  concerned  in  tho 
movement  for  the  removal  of  Jewish  dis- 
abilities. In  1835  Mr.  Salomons  was  elected 
sheriff  of  London  for  the  following  year, 
and  to  enable  him  to  fill  tho  offico  the 
Attorney-General,  Sir  John  Campbell  car- 
ried without  opposition  (a)  an  Act,  5  &  6 
Will,  4.  c.  28.(6),  providing  for  the  omis- 
sion of  the  words  "  on  the  true  faith  of  a 
Christian  "  in  the  oath  of  abju ration  ad- 
ministered to  sherifin  in  towns  which  were 
counties.  Lord  Lyndhwrat  in  1845  carried 
a  similar  measure,  8  &  9  Vict.  c.  52., (6) 
with  regard  to  municipal  officers  generally. 
Subsequently  Mr.  Salomons  was  elected  an 
alderman  of  the  City  of  London  in  1847, 
and  Lord  Mayor  for  the  3  ear  1855-56, 
being  the  first  Jew  to  fill  those  offices. 

On  July  18th,  1851,  the  day  after  the 
rejection  of  the  Bill  by  the  House  of  Lords, 
Mr.  Salomons  presented  himself  in  tho 
House  of  Commons  to  be  sworn,  (c)  At  his 
desire,  the  oath  was  administered  to  him 
on  the  Old  Testament,  as  in  Baron  Both- 
8child*s  case ;  and  ho  likewise  refused  to 
repeat  the  words  **  upon  the  true  faiih  of  a 
Christian,"  passing  on  to  the  next  words 
"  so  help  me,  God/'  He  then  stated  that 
he  had  taken  the  oath  in  the  form  and  with 
the  ceremonies  binding  on  his  conscienco 
in  accordance  with  1  &  2  Vict.  c.  108.,  and 
claimed  to  subscribe  the  oath  of  abjura- 
tion. Being  ordered  to  withdraw,  ho  took 
his  seat  in  the  body  of  the  House  on  tho 
right  of  the  Speaker's  chair,  upon  which 
the  Speaker  informed  him  that  not  having 
taken  the  oath  of  abjuration  in  the  form 
prescribed  by  the  Act  of  Parliament  and 
in  the  form  in  which  the  House  had  upon 
a  former  occasion  expressed  its  opinion 
that  the  oath  ought  to  be  taken,  he  could 
not  be  allowed  to  remain  in  the  House ; 
whereupon  he  withdrew.((i) 

On  July  21st,  Mr.  Salomons,  acting  on 
the  view  that  he  had  duly  taken  the  oaths, 
and  was  therefore  entitled  to  git  and  vote, 
again  entered  the  House,  took  his  seat 
below  tho  gangway  on  the  Ministerial 
side,  and  did  not  obey  tho  Speaker's  order 
t-c  withdraw.  Lord  John  Russell,  the 
leader  of  the  House,  thereupon  moved 
that  Mr.  Alderman  Salomons  do  now  with- 
draw. Mr.  Bemal  Osborne  moved  an 
amendment  declaring  Mr.  Salomons  en- 
titled to  sit  and  vote.  The  adjournment 
having  been  moved  and  rejected,  Mr. 
Bernal  Otsbome^s  amendment  was  defeated 
by  229  votes  against  81 .  The  adjournment 
having  been  again  moved  and  i ejected, 
Lord  John  BusselVs  motion  was  carried 
by   231   votes  against  81.     Mr.   Salomons 

(a)   Tintes,  Oct.  1st,  iS35. 

(6)  Rep.  34  &  35  Vict.  c.  48. 

(c)  Huns.,  vol.  118,  p.  979. 

Id)  Com.  Journ.,  1851,  vol.  106,  p.  372. 
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voted  in  the  divisions  on  tho  two  motions 
for  adjonrnment,  and  on  Lord  JohnBusseiU's 
motion,  but  abstained  from  votiug  on  Mr. 
Berrud  Oabame^s  amendment.  The  Speaker 
then  requested  the  honoarable  member  to 
obev  the  decision  of  the  House,  and  on  his 
faihng  to  do  ho,  directed  the  Serjeant-at- 
Arms  to  remove  him  below  the  Bar.  The 
Serjeant-at-Arms  placed  his  hand  on  Mr. 
SalomonB  &nd  conducted  him  below  the  Bar. 

On  the  following  day  Lord  John  Bussell 
moved  a  resolution  (a) — 

"  That  Mr.  Salomons  is  not  entitled  to  vote  in 
this  IlouBC,  or  to  sit  in  this  Mouse  during  any 
debate,  until  he  shall  take  the  oath  of  abjuration 
iu  the  form  appointed  by  law." 

After  an  adjourned  debate,  in  which 
Mr.  Beihell  (afterwards  Lord  WesGmry) 
expressed  the  opinion  that  Mr.  Bahmona 
had  taken  the  oath  in  such  a  manner  as  to 
satisfy  the  requirements  of  the  statute, 
Lord  John  BuaaelVa  resolution  was  carried, 
on  July  28th,  by  123  votes  to  68.  The 
following  proceedings  were  then  taken  to 
settle  the  question  of  law. (6) 

Ik  the  Court  of  Excuequeb. 

Before  Pollock,  C.B.,  Parke,  B.,  Alder- 
sov,  B.,  and  Maktin,  B. 

January  26  and  28,  1852. 

This  was  an  action  of  debt,  brought  by 
the  plaintiff  to  recover  from  the  de- 
fendant three  penalties  of  bOOl.  each, 
under  1  Geo.  1.  st.  2.  c.  13.  s.  17,  which 
enacts,  that  any  person  who  then  was  or 
thereafter  should  be  a  member  of  the 
House  of  Peers,  or  member  of  the  House 
of  Commons,  who  should  presume  to  vote 
or  make  his  proxy,  not  having  taken  the 
oath  of  abjuration  and  subscribed  the 
same,  should  forfeit  the  sum  of  5002.,  to 
be  recovered  by  him  or  them  that  should 
sue  for  the  same. 

The  first  count  of  the  declaration  stated 
that  the  plaintiff,  having  been  elected  to 
serve  as  a  member  of  Parliament  for  the 
borough  of  Greenwich,  did,  on  the  21st  of 
July  1851,  presume  to  vote  in  the  Com- 
mons' House  of  Parliament  without  hav- 
ing taken  and  subscribed  the  oath  of 
abjuration  as  by  law  required. 

The  defendant  pleaded  nil  debet,  upon 
which  issue  was  joined. 

There  were  two  other  counts,  alleging 
two  other  and  different  acts  of  voting  on 
the  same  day,  under  similar  circum- 
stances ;  but  these  counts  were  subse- 
quentlv  abandoned. 

At  the  trial,  before  Martin,  B.,  by  the 
consent  of  the  parties  and  under  the  direc- 
tion of  the  learned  judge,  a  special  verdict 

(a)  Hans.,  vol.  118,  p.  1320;  Com.  Joum., 
1851,  vol.  106,  p.  407. 

(6)  See  also  May,  "  Pari.  Pract.,"  lOth  edit., 
p.  158. 


was  found,  whioh  embodied  the  following 
facts: — The  defendant  was  I'eturned  to 
serve  in  the  Commons*  House  of  Parliament 
for  the  borough  of  G-reenwich,  he  bein^  a 
British  bom  subject  professing  the  Jewish 
religion.  The  form  of  oath  binding  on 
the  conscience  of  a  person  of  that  religion 
was  this: — After  repeating  the  words  of 
the  oath  required  to  be  taken,  he  utters 
the  words  '*  So  help  me  Grod,"  and  then 
kisses  the  Old  Testament.  Saoh  form 
was  binding  on  the  oonscience  of  the  de« 
fendant.  On  the  21st  July  1851,  after  the 
Speaker  of  the  House  had  taken  the  chair 
and  during  the  sitting  of  a  full  House, 
the  defendant  came  to  the  table  of  the 
said  House  and  demanded  to  be  sworn  on 
the  Old  Testament,  and  upon  his  being 
asked  his  reason,  he  stated  that  it  was 
because  that  was  the  mode  of  swearing 
which  was  binding  upon  his  conscience; 
and  then  holding  the  Old  Testament  in 
his  hands  he  repeated  the  words  of  the 
oath  of  allegiance  and  supremacy  after 
the  Clerk  of  the  House,  and  ne  then  kissed 
the  Old  Testament.  The  clerk  then  road 
the  words  of  the  oath  of  abjuration  pTo- 
scribed  by  the  6  Geo,  3.  c.  58.,  substituting 
only,  by  the  authority  of  the  House  of 
Commons  and  of  their  Speaker,  the  name 
of  Her  Majesty  **  Queen  Vicioria  "  for  that 
of  •*  King  George,''  and  *'  her  "  for  "  him  " 
and  *'  his."  And  the  defendant  purposely 
omitted  the  words  *'  on  the  true  faith  of  a 
Christian,"  although  read  to  him  by  the 
clerk,  and  then  uttered  the  words  "  So 
help  roe,  God,"  and  kissed  the  Old  Testa- 
ment. The  Speaker  then  objected  that 
the  defendant  had  not  taken  the  oath  pre* 
scribed.  The  defendant  thereupon  de- 
clared to  the  House  that  the  form  in 
which  he  had  taken  the  oath  was  the  one 
binding  on  his  conscience,  and  he  then 
offered  to  subscribe  the  oath,  omitting  the 
words  **  on  the  true  faith  of  a  Christian," 
and  demanded  to  declare  to  his  property 
qualification,  but  was  not  allowed  to  ao  so. 

The  verdict  further  found,  that  the  de- 
fendant laid  on  the  table  of  the  House  a 
parchment  containing  the  oath  of  abjura- 
tion as  uttered  by  him,  subscribed  with 
his  name  ;  and  concluded  by  stating  that, 
unless  the  preceding  facts  showed  that  the 
defendant  had  taken  and  subscribed  the 
oath  of  abjuration,  he  had  not  done  so. 

The  case  now  came  on  to  be  argued 
before  the  Court  of  Exchequer. 

Abgumbnt  por  the  Plaiktot, 

GhanneU,  Serjt.(a)  (with  whom  was  Mae- 
nama/ra)  for  the  plaintiff. 

The  plaintiff  is  entitled  to  judgment. 
The  simple  question  is,  whether  ^e  de- 
fendant before  he  voted  had  taken  the  oath 

(a)  Afterwards  a  Baron  of  the  Bzeheqner. 
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of  abjan^on  as  required  by  law.  One 
question  is,  whether  it  oan  be  taken  on 
the  Old  Testament.  It  is  submitted  that 
this  oath  must  be  taken  upon  the  Holy 
Evangelists,  and  cannot  be  taken  in  any 
other  way.  (a)  And  assumins  that  the 
oath  oan  oe  sworn  on  the  Old  Testament, 
the  next  question  is,  whether  the  oath 
has  been  taken  where  the  words  "upon 
the  true  faith  of  a  Christian"  are  pur- 
posely omitted.  The  determination  of 
these  questions  will  chiefly  depend  upon 
the  due  consideration  of  the  Beveral 
statutes  upon  the  subject. 

There  are  two  classes  of  statutes,  those 
imposing  the  oaths  of  allegiance,  sapre- 
macy,  and  abjuration — the  last  alone  being 
here  in  question — and  those  containing 
exemptions. 

The  first  Act  (a)  imposing  the  oath  of 
allegiance  and  supremacy,  was  the  Act 
of  Supremacy,  1  ^liz,  c.  1.,  entitled — 
"  Ad  Act  to  restore  to  the  Crown  the  ancient 
JarifldictioQ  orer  the  Estate,  Ecclesiastical  and 
Spiritual,  and  abolishiDg  all  Foreign  Powers 
repugnant  to  the  same." 

The  19th  section  imposed  on  arch- 
bishops, bishops,  and  on  certain  others, 
not  including  members  of  Parliament,  the 
necessity  of  taking  the  oath  of  supremacy. 
This  Act  directed  that  such  persons 
should — 

"  make  and  receive  a  corporal  oath  upon  the 
Evangelists,  according  to  the  tenor  and  efiect 
following." 

"  I,  A.B.  do  utterly  testify  and  declare  in  my 
conscience  that  the  Queen's  Highness  is  the 
only  supreme  ffovernor  of  this  realm,  and  of  all 
other  Her  Highness'  dominions  and  countries,  as 
well  in  all  spiritual  or  ecclesiastical  causes 
as  temporal ;  and  that  no  foreign  prince,  person, 
prelate,  state,  or  potentate,  hath  or  ought  to 
have,  any  jurisdiction  powers,  superiority,  pre- 
eminenoe,  or  authority,  ecclesiastical  or  spiritual 

(a)  See  the  resolution  of  the  House  of  Com- 
mons on  this  point,  aboTe,  p.  113. 

(6)  But  see  25  H.  8.  c.  22. ;  26  H.  8.  c.  2. 
Thete  Acts  required  all  subjects  to  take  an  oath 
of  obedience  to  the  king  and  his  heirs  by  Anne 
Boleyn ;  and  to  consider  all  oaths  that  they  had 
taken  to  any  person  (t.e.  the  Pope)  to  be  vain 
and  adnihilate.  28  H.  8.  c.  7.  repealed  the 
tttM>ve  statutes,  and  after  entailing  the  crown  on 
the  king  and  his  heirs  by  Jane  Seymour,  made 
it  treason  by  any  exterior  act  to  accept,  take, 
judge,  or  betieve  his  marriages  with  Katharine 
or  Anne  Boleyn  to  be  good,  or  to  refuse  to  take 
an  oath  to  answer  interrogatories  objected  upon 
any  dause  in  this  Act ;  it  imposed  an  oath  of 
ailesiance,  and  made  all  previous  oaths  vain  and 
adnihilate.  85  H.  8.  c.  1.  imposed  a  new  oath 
igauist  the  authority  of  the  Bishop  of  Borne, 
and  for  the  maintenance  of  the  title  of  the  kine 
and  his  heirs  as  settled  in  this  Act,  on  pain  m 
treason.  See  Willis  Bond,  **  Trials  for  Treason," 
▼ol.  1,  p.  52ii;  and  Pollock,  **  The  Oath  of  Allegi- 
ance," in  "  Essays  in  Jurisprudence  and  Ethics." 


within  this  realm ;  and,  therefore,  I  do  utterly 
renounce  and  forsake  all  foreign  jurindictious, 
powers,  superiorities  and  authorities  ;  and  do 
promise  that  from  henceforth  I  shall  bear  true 
allegiance  to  the  Queen's  Highness,  her  heirs 
and  lawful  successors,  and  to  my  power,  shall 
assert  and  defend  all  jurisdictions,  pre-emin- 
ences, privileges,  and  authorities,  granted  or 
belonging  to  the  Queen's  Highness,  her  heu-s 
and  successors,  or  united  and  annexed  to  the 
imperial  crown  of  this  realm.  So  help  me  God, 
and  by  the  contents  of  this  book." 

This  was  an  oath  upon  the  New  Testa- 
ment. The  next  statute  was  the  5  EUz,  c.  1., 
which  extended  the  obligation  to  take  the 
last-mentioned  oath  to  other  classes  of 
persons.  The  5th  section  required  them 
to  take  a  corporal  oath  on  the  Evangelists 

"  according  to  the  tenor,  effect,  and  form  of  the 
same  oath  verbatim." 

The  16th  section  imposed  on  every  member 
of  the  House  of  Commons  (a)  the  duty  of 
taking  this  oath  before  he  should  enter  the 
Parliament  House  or  should  have  any  voice 
there,  subject  to  the  same  penalties  in 
case  of  disobedience  as  if  he  had  never 
been  elected.  It  is  clear  that  a  member 
of  the  House  could  have  taken  this  oath 
on  tho  New  Testament  only  and  as  a 
Christian  oath. 

Next  came  the  3  Jaa.  1.  c.  4.,  entitled — 
"An  Act  for  the  better  discovering  and  re- 
pressing of  Popish  Recusants/' 

which  has  been  said  to  contain  the 
germ  of  the  oath  of  abjuration.  The 
form  of  oath  there  given  has  been  de- 
scribed in  succeeding  statutes  as  the 
**  oath  of  allegiance  and  obedience."  The 
13th  section  enacts  that,  for  the  better 
trial  how  His  Majesty's  subjects  stand 
affected  in  point  of  their  loyalty  and  due 
obedience,  it  shall  be  lawful  for  any  bishop 
in  his  diocese,  or  two  justices  of  the  peace, 
to  require  all  persons  of  the  age  of  eigh- 
teen— with  certain  exceptions  there  men- 
tioned— confessing  or  not  denying  their 
recusancy,  to  take  an  oath 

"  upon  the  Holy  Evangelists,  the  tenor  of  which 
oath  hereafter  foUoweth  "  ; — 

"  I,  A.B.,  do  truly  and  sincerely  acknowledge, 
profess,  testify,  and  declare  in  my  conscience 
before  God  and  the  world,  that  our  Sovereign 
Lord,  King  James,  is  lawful  and  rightful  king 
of  this  realm,  and  of  all  others  his  Majesty's 
dominions  and  countries,  and  that  the  Pope 
neither  of  himself  nor  by  any  authority  of  the 
Church  or  See  of  Rome,  or  by  auy  other  means 
with  any  other,  hath  any  power  or  authority  to 
depose  the  King,  or  to  dispose  of  any  of  his 
Majesty's  kingdoms  or  dominions,  or  to  autho- 
rize any  Foreign  Prince  to  invade  or  annoy 
him  or  his  countries,  or  to  discharge  any  of 
his  subjects  of  their  allegiance  and  obedience 

(a)  8.  17  exempted  the  temporal  Lords  of 
whose  faith  and  loyalty  her  Majesty  was  •*  other* 
wise  sufficiently  assured." 
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to  his  Majesty,  or  to  give  licence  or  leave  to 
any  of  them  to  benr  arms,  raise  tumults,  or  to 
offer  any  violence  or  hurt  to  his  Majesty's 
royal  person,  state  or  government-,  or  to  any  of 
bis  Majesty's  subjects,  within  his  Majesty's 
dominions. 

*•  (2)  Also  I  do  swear  from  my  heart,  That 
notwithstanding  any  declaration  or  Kcntcnce 
of  excommunication  or  deprivation  made  or 
granted  or  to  be  made  or  granted  by  the  Pope 
or  his  successors,  or  by  any  authority  derived  or 
pretended  to  be  derived  from  him  or  his  See 
■uguinift  the  said  King,  his  heirs  or  successors, 
or  any  absolution  of  the  said  subjects  from 
their  obedience;  I  will  bear  faith  and  true 
allegiance  to  his  Majesty,  his  heirs  and  succes- 
sors, and  him  and  them  will  defend  to  the  utter- 
most of  my  power,  against  all  conspiracies  and 
attemps  whatsoever  woich  shall  be  made  against 
his  or  their  persons,  their  Crown  and  dignity, 
by  reason  or  colour  of  any  such  sentence  or 
declaration,  or  otherwise,  and  will  do  my  best  to 
endeavour  to  disclose  and  make  known  unto  his 
Majesty,  his  heirs  and  successors,  all  treasons 
and  traitorous  conspiracies  which  I  shall  know 
or  hear  of  to  be  against  him  or  any  of  them. 

*'  (3)  And  1  do  further  swear.  That  I  do  from 
my  heart  abhor,  detest  and  abjure,  as  impious 
and  heretical,  this  damnable  doctrine  and  posi- 
tion, That  princes  which  be  excommunicated  or 
deprived  by  the  Pope,  may  be  deposed  or  mur- 
dered by  their  subjects  or  any  other  whatsoever. 

"  (4)  And  I  do  believe  and  in  my  conscience 
am  resolved.  That  neither  the  Pope  nor  any 
other  person  whatsoever  hath  power  to  absolve 
me  of  this  oath  or  any  part  thereof,  which  I 
acknowUHlge  by  good  and  full  authority  to  be 
lawfully  ministered  unto  me,  and  do  renounce 
all  pardons  and  dispensations  to  the  contrary.' 

"  (5)  And  all  these  things  I  do  plainly  and 
(iincerely  acknowledge  and  swear  according  to 
th&ic  express  words  by  me  spoken,  and  accord- 
ing to  the  plain  and  common  sense  and  under- 
standing of  the  «ame  words,  without  any  equivo- 
cation or  mental  evasion  or  secret  reservation 
whatsoever.  And  I  do  make  this  recognition 
and  acknowledgment  heartily,  willingly,  and 
truly,  upon  the  true  faith  of  a  Christian.  So 
help  me,  God.''  {a) 

Tbid  is  the  first  oath  containing  the 
words  **  upon  the  true  faith  of  a  Chris- 
tian." 

This  Act  did  not  apply  to  members  of 
Parliament,  bnt  the  7  Jos.  1.  c.  6.  s.  2, 
aJ'ter  containing  a  recital — 

»*  to  show  how  greatly  His  Majesty's  loyal  sub- 
jects approve  the  said  oath,  they  prostrate  them- 
selves at  His  Majesty's  feet,  beseeching  him 
that  it  may  be  administered  to  all  his  subjects," 

provided  that  all  persons  above  eighteen 
should  take  the  above  oath  upon  the  Evan- 
gelists.    And  by  the  8th  section,  members 

(a)  Ah  to  this  oath,  see  King  James's  "  Apo- 
logio  for  the  Oath  of  Allegiance  against  the  two 
Dreves  of  Pope  Paulus  Quiutus,"  Sec,  London, 
1C07  ;  Oodd,  Church  History,  ed.  Tiemey,  vol.  4, 
p.  66n;  Charles  Butler,  Historical  Memoirs, 
vol.  1.  p.  304,  &c. 

Aroumknt  for  the  Plaintiff. 


of  the  House  of  Commons  were  expressly 
required  to  take  the  oath  before  the  Lord 
Steward  before  entering  the  House. 

Then  came  the  30  Vha,  2.,  st.  2 ,  c.  1., 
entitled— 

"  An  Act  for  the  more  effectual  preserving  the 
King's  person,  and  for  disabling  Papists  from 
sitting  in  either  House  of  Parliament" 

This  Act  required  peers  and  members 
of  the  House  of  Commons  to  take  the  oath 
set  out  above,  and,  also,  the  declaration 
against  transubstantiation,  which  had 
already  been  imposed  on  servants  of  the 
Crown  by  the  Test  Act  of  1673,  25  Cha.  2. 
c.  2.  The  oaths  and  declaration  were 
to  be  taken  before  the  Speaker.  It  was 
provided  that  no  member  of  the  House  of 
Commons — 

"  shall  vote  in  the  House  of  Commons,  or  sit 
there  during  any  debate  in  the  said  House  of 
Commons  after  their  Speaker  is  chosen  nntil 
.  •  .  such  member  shall  from  time  to 
time  .  .  .  and  in  manner  as  follows  take  the 
several  oaths  of  allegiance  and  supremacy  and 
make,  subscribe,  and  audibly  repeat  this  de- 
claration folloiring: — 

"  *  I,  A.  B.,  do  solemnly  and  sincerely,  in  the 
presence  of  God,  profess,  testify,  and  declare 
( 1 )  that  there  is  not  any  transubstantiation  of 
the  elements  of  bread  and  wine  into  the  body 
and  blood  of  Christ  at  or  after  the  consecration 
thereof  by  any  person  whatsoever ;  (2)  and  that 
the  invocation  or  adoration  of  the  Virgin  Mary, 
or  any  other  saint,  and  the  sacrifice  of  the  Mass, 
as  they  are  now  used  in  the  Church  of  Itome, 
are  superstitious  and  idolatrous ;  (3)  and  I  du 
solemnly,  and  in  the  presence  of  Grod,  profess, 
testify,  and  declare  that  1  do  make  this  declara- 
tion, and  every  part  thereof,  in  the  plain  and 
ordinary  sense  of  the  words  read  unto  me  as 
they  are  commonly  understood  by  English  Pro- 
testants, without  any  evasion,  equivocation,  or 
mental  reservation  whatsoever,  and  without  any 
dispensation  already  granted  me  for  tbis  purpose 
by  the  Pope  or  any  other  authority  or  person 
whatsoever,  and  without  any  hope  of  such  dis- 
pensation from  any  person  or  authority  what- 
soever, and  without  thinking  that  I  am  or  can 
be  acquitted  before  God  or  man,  or  absolved  of 
this  declaration,  or  any  part  thereof,  although 
the  Po{)e  or  any  other  person  or  persons  or 
power  whatsoever  should  dispense  with  or 
annul  the  same,  or  declare  that  it  was  null  and 
void  from  the  beginning.' "  (a) 

(a)  25  Cha.  2.  c.  2.  was  repealed  by  26  &  27 
Vict.  c.  125.,  and  80  Cha.  2.,  st.  2.,  c.  1.  by  29  & 
SO  Vict.  c.  19.  s.  6.  The  above  dechuntloQ 
must  still  be  taken,  under  the  provisions  of  the 
Hill  of  Rights,  1  Will.  &  M..  Pt.  2.,  c  2.,  by  n 
new  sovereign  at  the  first  meeting  of  Parliament 
after  the  accession  or  at  the  coronation,  which- 
ever shall  first  happen.  The  Roman  Catholic 
Kelief  Act,  1829,  10  Geo.  4.  c.  7.  ss.  1,  12, 
abolished  the  declaration  except  as  regards  the 
oflBces  therein  excepted  »f  Lord  ChanceTlor,  Lord 
Lieutenant  of  Ireland,  he.  In  1867,  30  &  31 
Vict.  c.  62.,  ••  An  Act  to  Abolish  the  Declara- 
tion against  'I'ransubstiintiation/'  Sec.,  repealed. 
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This  Act  imposed  the  penalties  for  { 
sitting  and  voting  without  taking  the 
oath,  &c.,  which  were  re-enacted  by 
1  Geo.  1.,  st.  2.,  c.  13.,  and  are  now  sned  for. 
The  oaths  and  declaration  were  to  be 
taken  between  che  hours  of  nine  and  four 
at  the  table  in  the  middle  of  the  House — 

'*  whilst  a  full  House  of  CommoDs  is  there  duly 
sitting  with  their  Speaker  in  his  chair." 

These  two  Test  Acts  imposed  the  neces- 
sity of  taking  a  Christian  oath  upon  all 
persons  seeking  any  place  of  honour  or 
emolument  whatever.  The  legislature 
required  the  subscription  of  this  declara- 
tion of  a  specific  belief  on  the  subject  of  a 
Christian  doctrine  as  the  test  of  belief  in 
Christianity  on  the  part  of  the  person 
taking  these  oaths  and  subscribing  this 
declaration. 

At  the  Revolution,  1  WUL  &  M.  St.  1. 
c.  1.,  substituted,  in  the  case  of  members 
of  Parliament,  new  oaths  of  allegiance 
and  suprenuusy  for  the  oath  of  Jamies  I.'s 
time  set  ont  above,  and  repealed  30  Clia,  2. 
and  all  other  Acts  of  Parliament  so  far 
as  concerned  the  taking  of  the  oaths  of 
aUc|[iance  and  supremacy  by  members  of 
Parliament.  It  required  the  new  oaths  to 
be  taken  in  the  same  manner  and  form  and 
under  the  same  penalties  and  disabilities 
08  in  30  Cha.  2.— 

''and  not  at  any  other  tune  or  in  any  other 
manner  to  enable  them  to  sit  and  vote  in  Par- 
liament, anything  in  the  suid  Act  or  Acts,  or 
anjr  of  them,  to  the  contrary  notwithstanding." 

The  new  oaths  of  allegiance  and  supre- 
macy wei*e  as  follows : — 

**  I,  A.  B.,  do  sincerely  promise  and  swear, 
that  I  will  he  faithful,  aud  bear  true  allegiance 
to  their  Migesties  King  William  and  Queen 
Mary.   So  help  me  God.*'   {Oaih  of  Allegiance.) 

'*  I,  A.  B.,  do  swear,  That  I  do  from  my  heart 
abhor,  detest,  and  abjure,  as  impious  and  he- 
retical, that   damnable  doctrine  and  position. 


s.  1,  all  parta  of  Act«  imposing  the  declaration 
as  a  qualification  for  office  under  the  Crown, 
and  enacted  that  no  one  should  be  obliged  to 
luake  it  ati  a  qualification  for  office  ;  but  it  pro- 
vided. ».  2,  that  nothing  therein  contained  should 
enable  any  person  professing  the  Boman  Catholic 
religion  to  fill  any  office  for  which  making  the 
declaration  so  abolished  was  a  necessary  qualifi- 
cation, or  from  which  he  was  then  by  law  ex- 
cluded. The  Promissory  Oaths  Acts,  1871, 
34  &  35  Vict.  c.  48.,  repealed  the  last  of  the 
statutes  imposing  the  declaration  as  a  quali- 
fication for  office  (1  Geo.  1.,  st.  2.,  c.  13.  and 
dGeo.3.  c.  86.).  As  to  whether  the  disability 
still  surrives  wider  s.  2.  of  the  Act  of  1867,  see 
the  opinion  to  the  contrary  of  Sir  John  Coleridge, 
afterwards  Lord  Coleridge,  L.C.J.,  when  Attor- 
ney^enend,  Hans,,  toT.  211,  p.  280,  and  the 
debate  on  Mr.  Gladstone's  Keligious  Disqualifi- 
cations Remoral  Bill,  February  4th,  1891, 
Haas.  349,  pp.  1733-1799. 


That  princes  excommunicated  or  deprived  by 
the  Pope,  or  any  authority  of  the  See  of  Bome, 
may  be  deposed  or  murdered  by  their  subjects, 
or  any  other  whatsoever!  And  I  do  declare, 
That  DO  foreign  prince,  person,  prelate,  state,  or 
potentate  hath,  or  ought  to  have,  any  power, 
jurisdiction,  superiority,  pre-eminence,  or  au- 
thority, ecclesiastical  or  spiritual,  within  this 
Realm.  So  help  me  God."  (Oath  of  Supremacy.) 

m 

These  oaths  do  not  contain  the  words 
"upon  the  tme  faith  of  a  Christian,*' 
bnt  the  statute  required  the  oath  to  bo 
taken  in  the  same  manner  as  was  the 
former  oath.  The  oath,  therefore,  was 
required  to  bo  takon  on  the  Evangelists 
— that  is  on  the  New  Testament;  and 
the  declaration  against  transubstaiitiation 
must  also  havo  been  subscribed  at  the 
same  time,  as  to  which  30  Cha,  2.  remained 
in  force. 

1  Will.  Sd  M.  c.  8.  abrogated  altogether 
the  old  oaths  of  allegiance  and  supremacy 
and  enacted  that  the  last-mentioned  oaths 
should  be  taken  instead  in  eyer}'  case. 

Next  came  the  13  &  14  Will.  3.  c.  6., 
entitled — 

"An  Act  for  the  further  security  of  his 
Majesty's  person  and  the  succession  of  his 
Crown  in  the  Protestant  line,  and  for  ex- 
tinguishing the  hopes  of  the  pretended  Prince 
of  Wales  and  all  other  pretenders,  and  their 
open  and  secret  abettors." 

This  Act  first  imposed  the  oath  of  ab- 
juration of  the  Pretender.  In  it  the  words 
"  upon  the  true  faith  of  a  Christian  "re- 
appear. The  obligation  is  *'to  take  the 
oath  as  hereinafter  mentioned." 

*'  I,  A.  B.,  do  truly  and  sincerely  acknow- 
ledge, profess,  testify  and  declare  in  my  con- 
science before  God  and  the  World,  That  our 
Sovereign  Lord  King  William  is  lawful  and 
rightful  king  of  this  realm,  and  of  all  others 
his  Majesty's  dominions  and  countries  there- 
unto belonging.  And  I  do  solemnly  and  sin- 
cerely declare.  That  I  do  believe,  in  my  con- 
science, that  the  person  pretended  to  be  the 
Prince  of  Wales  during  the  life  of  the  late 
King  James,  and  since  his  decease  pretending  to 
be  and  taking  upon  himself  the  stile  and  title 
of  King  of  England,  by  the  name  of  James  the 
Third,  hath  not  any  right  or  title  whatsoever 
to  the  crown  of  this  realm,  or  any  other  the 
dominions  thereto  belonging :  And  I  do  re- 
nounce, refuse,  and  abjure  any  allegiance  or 
obedience  to  him.  And  I  do  swear  that  I  will 
bear  faith  and  true  allegiance  to  his  Majesty 
King  William,  and  him  will  defend  to  the 
utmost  of  my  power  against  all  traitorous  con- 
spiracies and  attemps  whatsoever  which  shall 
be  made  against  his  person,  crown  or  dignity. 
And  I  will  do  my  best  endeavour  to  disclose 
and  make  known  to  his  Majesty  and  his  sac- 
cessors  all  treasons  and  traitorous  conspiracies 
which  I  shall  know  to  be  against  him  or  any  of 
them.  And  1  do  faithfully  promise  to  the  ut- 
most of  my  power  to  support,  maintain  and 
defend   the  limitation  and  succession  of  the 
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crown'  against  him   the   said  .Tames,  and   all 
other  persons  whatsoeTer,  as  the  same  is  and 
stands  limited  (by   an   Act  intitaled,  An  ^ct 
declaring  the  Rights  and  Liberties  of  the  Sub- 
ject and  settling  the  Succession  of  the  Crown} 
to  his  Majestj   daring  his  Majesty's  life  ana 
after  his  Majesty's  decease  to  the  Princess  Anne 
of  Denmark,  and  the  heirs  of  her  body,  being 
Protestants ;  and  for  default  of  such  issue  to 
the  heirs,  of  the  body   of  his  Majesty,  being 
Protestants  :    And  as  the  same  by  one  other 
Act  intituled.  An  Act  for  the  further  limitation 
of  the  Crown,  and  better  securing  the  Rights 
and    Liberties   of  the  Subject,  is  and  stands 
limited  after  the  decease  of  his  Majesty,  and  the 
Princess  Anne  of  Denmark,  and  for  default  of 
issue  of  the  said  Princess  and  of  his  Majesty 
respectively  to  tbe  Princess  Sophia,  Electress 
and   Duchess  Dowager  of   Hanover,  and  the 
lieirs  of  her  body,  being  Protestants.    And  all 
these  things  I  do  plainly  and  sincerely  ackuow^ 
ledge  and  swear*  according  to'  these  express 
words  by  me  spoken,  and  according  to  the  plain 
and  common  sense  and  understanding  of  the  same 
words,  without  any  equivocation,  mental  evasion, 
or  secret  reservation  whatsoever.      And   I  do 
make  this  recognition,  acknowledgment,  abjura- 
tion, renunciation  and  promise,  heartily,  will- 
ingly, and  truly  upon  the  true  fkith  of  a  Chris- 
tian.   So  help  me  God."   {Oath  of  Abjuration,) 

By  8.  11,  any  member  sittiog  or  yoting, 
not  baTing  taken  this  oath,  was  to 
be  deemed  a  Popish  reoasant  convict, 
and  was  to  sufler  as  such,  and  to  be 
disabled  from  holding  any  place,  or  from 
serving  the  Crown  in  any  capacity  what- 
ever, from  sitting  in  the  House,  from 
being  a  guardian  or  executor,  from  taking 
any  legacy,  and  from  suing  or  being 
sued,  and  was  subiect,  in  addition,  to  the 
forfeiture  of  500L  for  each  offence. 

The  next  changes  are  unimportant. 
1  Ann,,  c.  16,  substituted  the  name  of  Anne 
for  that  of  William.  6  Ann.  c.  41 .  s.  20  (a) 
provided  a  form  of  oath  to  be  taken 
from'  and  after  the  demise  of  her  then 
Majesty,  in  which  form  blanks  were  left 
for  the  name  of  the  next  sovereign. 

Then,  came  1  Geo.  1.,  st  2.,  c.  13.  under 
which  these  proceedings  are  taken.  In 
this  Act  the  oaths  of  allegiance,  supre- 
macy, and  abjni*ation  are  directed  to  be 
taken  by  various  classes  of  persons  therein 
mentioned 

*•  in  the  words  following," 

setting  out  the  oaths  in  full.     The  name 

of    George    is    inserted,    and    the    words 

'*  upon  the  true  faith  of  a  Christian  "  at 

the  end  of  the  oath  of  abjuration  are  re- 

.tained.     The  16th  and  17th  sections  re- 

.qaire  tbo  .oaths  to  be  .taken  by  members 

-of  BavliMnent^  and  the.  latter  section  in- 

•  flicts  tiie  same  peaialiios  as  before  on  any 

'imeraber'vi^ho  should  presume  to  vote,  not 

'hav^n^  taken  the  oaths.    There  is  no  real 

Alteration  of  the  oath  of  abjuration  in  the 

00  Ruff.  1  Ann.,  st.  1.  c.  22,  and  6  Ann.,c.  7. 
Abgdmiemt  fob  thb  Plaintiff. 


form  prescribed  by  this  Act;   for  it  was 

to  be  taken  in  such  manner,  and  together 
;  with  such  other  oaths  and  declaration 
I  against  transubstantiation  as  before. 

The  death  of  the  Pretender  in  1765 
{  made  it  necessary  to  alter  the  form  of  the 
I  oath  of  abjuration  so  as  to  make  it  apply 
I  to  his  descendants.    This  was  done  by 

6  Geo.  3.  G.  53.,  which  requires  the  new 

oath  to  be  aidministered 

"  in  such  manner  and  form  as  is  hereinafter  set 
down  and  prescribed,  that  is  to  say," 

setting  out  the  oath  of  abjnratton,(a) 
retainm^  the  words,  **  upon  the  true  faith 
of  a  Christian."  As  to  penalties  and  the 
manner  of  takiug  the  oath,  1  Geo,  1.,  bt.  2., 
c.  13.  remains  in  force.  This  oath  of  abju- 
ration can  only  be  taken  by  Christiana. 

Secondly,  no  statute  has  exempted  Jews 
from  the  obligation  to  take  the  oaUi  of 
abjuration  in  its  present  form  bufore 
sitting  and  voting  in  rarliament.  Where  it 
has  been  desired  to  exempt  them  in  other 
cases,  it  has  been  done  by  statute.  By  the 
9  Geo,  1.  c.  24.  it  was  cimcted  that  every 
person  in  England,  eighteen  years  of  age 
(including  therefore  Jews),  who  had  not 
taken  the  oath  under  the  1  Geo.  1.,  st.  2., 
c.  13 ,  and  who  should  neglect  or  refuse 
to  do  so  before  the  23rd  December  1723, 
should,  before  the  25th  March  1724,  i*egis- 
ter  his  name  and  real  estate,  in  like 
manner  as  Papists  were  required  to  do 
under  certain  other  Acts,  or  forfeitthe  fae 
simple  of  his  estate.  10  Geo.  1.  c.  4.  s.  18 
allowed  Jews  to  omit  the  words  **  upon  the 
true  faith  of  a  Christian.*'  After  reciting 
the  9  Geo.  1.  c.  24.,  and  providing  that 
Quakers  might  be  allowed  to  affirm,  it 
proceeds  in  favour. qf  Jews — 

*'  And  whereas  the  following  words  are  con- 
tained in  the  latter  part  of  the  oath  of  abjuration, 
vis :  '  upon  the  true  faith  of  a  Christian ' ;  be  it 
further  enacted,  that  whenever  any  of  his 
Majesty's  subjects  professing  tbe  Jewish 
religion  shall  present  himself  to  take  the  said 
oath  of  abjuration,  in  pur.saance  of  the  said 
recited  Act  (9  Geo.  1.  c.  24.)  or  of  this  ]>rescnt 
Act,  the  said  words  '  upon  the  true  faith  of  a 
Christian  *  shall  be  omitted  out  of  the  said  oath  in 
admiuisteriug  the  same  to  such  person,  and  the 
taking  the  said  oath  by  such  person  professing 
the  Jewish  religion  without  the  words  aforesaid, 
in  like  manner  as  Jews  are  admitted  to  be  sworn 
to  give  evidence  in  courts  of  justice,  shall  be 
deemed  to  be  a  sufficient  taking  of  the  abjuration 
oath  within  the  meaning  of  this  Act  and  the 
said  recited  Act.(6)  " 

Tlie  only  effect  of  this  enactment  was  to 
allow  Jews  to  omit  these  words  when 
taking  the  oath  for  the  purpose  of  the 
9  Oeo.  1.  c.  24.,  but  for  this  purpose  only. 

(a)  Set  out  in   the  judgment  of  Parke,  B., 
bfclow,  p.  169. 
(6)  Section  18.  / 
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It  did  not  recite  the  1  Geo,  I.,  st.  2.,  c.  13. 
This  is  also  true  of  the  similar  proTision 
in  fayonr  of  Jews  in  13  Geo,  2.  c.  7,  an  Act 
for  naturalising  foreign  F4X)testant6  and 
others  therein  mentioned,  who  should 
settle  in  the  North  American  Colonies 
and  reside  there  for  seven  years  without 
being  absent  more  than  two  months ;  for 
which  pnrpose  they  were  required  to  take 
the  oatn  of  abjuration.  These  are  all  the 
important  Acts  which  have  a  particular 
relation  to  Jews. 

The  course,  the  legislature  adopted  with 
regard  to  Quakers  shows  how  carefully  they 

f proceeded  in  passing  enactments  for  the  re- 
ief  of  that  class  of  subjects.  As  to  them,  the 
oath  of  abjuration  as  an  oath  was  entirely 
repealed,  and  an  affirmation  sub.Btituted, 
all  obnoxious  words  being  omitted.  The 
13  &  14  Cha.  2.  c.  1.  imposed  a  penalty  of  52., 
and  for  a  further  offence  cumulative  penal- 
ties on  persons  who  should  refuse  to  take  an 
oath.  The  Toleration  Act,  1  WiU.  &  M,, 
St.  1.,  c.  18.,  relieved  Quakers  upon  mak- 
ing a  declaration  of  fidelity  to  the  Grown, 
and  also  a  solemn  profession  of  their 
Christian  belief.  7  &  8  Witt.  3.  c.  34. 
gave  power  to  take  the  affirmations  of 
Quakers  instead  of  oaths,  except  in  crimi- 
nal cases,  in  all  courts  of  justice.  This, 
however,  was  only  a  temporary  Act. 
1  Geo.  l.y  8t.  2.,c.  6.  gave  further  indemni- 
ties to  Quakers,  and  gave  to  their  declara- 
tion the  effect  of  the  abjuration  oath,  and 
made  perpetual  the  7  &  8  WiU,  3.  c.  34., 
and  appointed  a  form  of  affirmation. 
8  Geo,  1.  0.  6.  carried  the  relief  further 
by  omitting  the  words  "  in  presence  of 
Almighty  God,"  which  had  been  objected 
to  in  the  former  Act,  as  being  a  form  of 
abjuration.  22  Geo,  2.  c.  46.  enacted  that 
.a  Quaker's  affirmation  should  be  admis- 
sible in  all  cases,  clearly  showing  that 
doubts  then  existed  whether  an  affirma- 
tion instead  of  an  oath,  in  cases  where  an 
oath  was  required  by  statute,  was  admis- 
sible, except  where  expressly  declared  to 
be  so  by  statute.  In  these  statutes  the 
woHb  of  the  affirmation  were  given,  omit- 
ting the  words  "on  the  true -faith  of  a 
Christian."  The  9  Geo.  4.  c.  32.  made 
their  affirmation  admissible  in  criminal 
.(a)     In  1833  the  3  <Se;  4  WiU,  4.  c.  49. 


(is)  tn  1888,  Joseph  Peaae,  havintf  been  re- 
turned'to  Pttrliament  f or  the  county  of  Durham, 
Rtatc-d  that,  being  one  of  the  perBons  called 
Quakers,  he  claimed  the  privilege  of  making  an 
•flirmation  instead  of  taking  an  oath,  whereupon 
a  Select  Committee  wts  appointed  to  search 
and  report  on  precedents  ond  Acts  of  Parlia- 
ment (6  Ann.  c.  23.,  1  Geo.  1.,  st.  2.,  c.  1.3., 
h  Geo.  1 .  c.  6.,  and  22  Geo.  2.  c.  46.).  Com.  J., 
vol.  88,  p.  20,  8  Feb.  1888.  The  committee 
havinjT  reported,  it  was  resolved  that '« It  npf  cnrs 
to  this  House  that  Joseph  Pease  is  entitled  to 


was  passed,  whereby  Quakers  and  Mora- 
vians were  allowed  to  make  affirmation  in 
all.  cases  whatever  where  an  oath  was 
required,  (a) 

These  statutes,  which  have  reference  to 
Quakers,  distinctly  and  pointedly  show 
with  what  caution  the  law  has  Ijeen 
altered  to  obviate  their  scruples.  No 
such  alterations  have  been  made  to  affect 
the  Jews.  The  form  of  declaration  pro- 
vided by  the  3  &  4  Will.  4.  c.  49.,  shows 
on  the  face  of  it  that  the  party  making 
the'  declaration  is  a  Quaker. 

The  Catholic  Bmancioation  Act,  lOGeo,  4. 
c.  7.,  abolishes  the  aeclaration  against 
transubstantiation  as  regards  members  of 
Parliament,  and  relieves  Roman  Catholics 
of  the  necessity  of  taking  the  oaths  of 
supremacy  and  abjuration,  but  provides  a 
special  Roman  Catholic  oath  for  them 
instead.  Here,  too,  the  relief  is  expressly 
given. 

The  last  statute,  and  the  one  on  which 
the  defendant  must  mainly  rely,  is  the 
I  &  2  Viet,  c.  106.  intituled— 

**  An  Act  to  remove  doubts  as  to  the  Validity 
of  certain  Oaths." 

That  statute  enacts  and  declares — 
''That  in  all  cases  in  which  an  oath  may 
lawfully  be  and  shall  have  been  administered  to 
any  person,  either  as  a  juryman  or  a  witness, 
or  a  deponent  in  any  proceeding,  civil  or 
criminal,  in  any  court  of  law  or  equity  in  the 
United  Kingdom,  or  on  appointment  to  any 
office  or  employment,  or  on  any  occasion  what- 
ever, such  person  is  bound  by  the  oath  ad- 
ministered, provided  the  same  shall  have  been 
administered  in  such  form  and  with  such  cere- 
monies as  such  person  may  declare  to  be  bind- 
ing ;  and  every  person,  in  case  of  wilful  false 
swearing,  may  be  convicted  of  ihe  crime  of 
perjury  m  the  same  manner  as  if  the  oath  had 
been  administered  in  the  form,  and  with  the 
ceremonies  most  commonly  adopted.'' 

Now  this  Act  contains  no  reference 
whatever  to  the  oath  of  abjuration,  or  to 
any  prior  Act  of  Parliament,  which  would 
undoubtedly  have  been  recited  if  intended 
to  be  thereby  repealed.  This  Act  seems 
to  apply  exclusively  to  oaths  administered 
in  courts  of  law.  There  are  cases  where 
oaths  are  required  to  be  taken  in  courts 
of  law  on  appointments  to  offices,  and 
therefore  the  operation  of  the  Act  is  npt 
necessarily  confined  to  the  cases  of  jury- 
men or  witnesses.  Effect  may  be  given 
to  every  word  of  this  Act,  without  having 

take  his  seat  upon  making  his  solemn  affirms* 
tion  and  declaration  to  ihe  effect  of  the  onths 
required  to  be  taken  at  the  table  of  this  House." 
Com.  J.,  vol.  88,  p.  41,  14  Feb.  1833;  Ilansftrd, 
3rd  ser.,  vol.  15,  pp.  387;  4^6,  639! 

(a)  3  &  4  Will.  4.  c.  82.  gave  the  same  privi- 
leges to  persons  who  had  ceased  to  be  Quakers, 
and  1  St  2  Vict.  c.  77.  to  other  Separatists. 
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recourse  to  the  assertion  that  it  amoanta 
to  a  repeal  of  former  statutes. 

It  cannot  be  contended  that  there  is 
anything  in  the  Acts  which  enables  the 
defendant  to  take  the  oath  of  abjuration 
on  the  Old  Testament,  nor  can  it  be  con- 
tended with  anv  success  that  the  words 
**  on  the  true  faith  of  a  Christian  "  are  not 
of  the  essence  of  the  oath,  and  that  there- 
fore they  can  properly  be  omitted.  It 
may  be  said  that  these  statutes  were 
levelled  against  Papists,  and  such  may  be 
admitted  to  be  the  case  ;  but  the  language 
of  the  6  Oeo.  3.  o.  53.  is  large  enough  to 
include  all  who  claim  to  sit  and  vote  as 
members  of  the  House  of  Commons. 
There  can  be  no  doubt  that  it  was  the 
intention  of  the  legislature  in  this  Act  to 
impo!<G  a  religious  test ;  and  the  greatest 
care  has  been  taken  so  to  frame  the  oath 
us  to  render  it  binding  upon  the  con- 
science of  the  person  who  takes  it. 

There  may  well  be  Christianity  without 
Protestantism,  but  there  can  be  no  Pro- 
testantism without  Christianity.  The 
words  "on  the  true  faith  of  a  Christian," 
coming  as  they  do  after  the  stringent 
language  at  the  commencement  of  the 
oath,  show  that  they  are  of  the  essence  of 
the  oath,  and  cannot  be  rejected,  and  at 
all  events  that  the  legislature  meant  those 
words  to  be  a  declaration  accompanying 
and  explaining  the  oath,  and  therefore  to 
be  obligatory  and  necessary.  Whether 
the  Jews  were  in  the  contemplation  of  the 
legislature  or  not  at  the  time  when  the 
oath  was  made  compulsory  is  a  matter 
with  which  it  is  unnecessary  to  encumber 
the  argument.  It  is  sufficient  to  know 
that  at  that  period  all  persons  were  ex- 
cluded from  public  honours  and  emolu- 
ments unless  they  were  Christians.  The 
spirit  of  the  legislative  enactments  at  that 
period  must  be  referred  to,  to  show  the 
intention  of  the  legislature.  Even  to  os 
late  a  time  as  the  repeal  of  the  Test  and 
Corporation  Acts,(a)  no  one  could  hold  cer- 
tain important  offices  without  having  re- 
ceived the  Sacrament  within  a  prescribed 
period.  It  is  incumbent  on  the  defendant 
to  show  that  the  statutes  which,  vrimd 
facie,  affect  Jews  have  been  repeal ea,  and 
that  not  merely  for  general  but  for  Pai*- 
liamentary  purposes,  as  has  been  expressly 
done  in  tne  case  of  Catholics  and  Quakers. 

Lastly,  it  is  said  that  the  plaintiff  is 
now  suing  under  the  statute  6  Oeo.  3. 
c.  53.,  and,  taking  that  Act  in  connection 
with  1  Oeo.  1.,  St.  2.,  c.  13.,  that  is  true. 
Upon  this  point,  then,  it  may  be  argued 
that  the  Act  of  6  Geo.  3.  c.  53.  has  given 
the  benefit  of  all  savings  or  indemnities 
contained  in  an^  former  Acts,  or  parts  of 
Acts,  then  subsisting,  and  that  the  Acts 

(a)  9  Get.  4.  .;.  17. 
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9  Geo.  1.  c.  24.  and  10  Oeo.  1.  c.  4., 
created  an  indemnity  in  favour  of  the 
Jews,  and  were  then  subsisting  Acts. 
The  answer  to  this  supposition  is  that 
these  Acts  were ,  not  then  subsisting, 
but  were  merely  of  a  temporary  nature, 
being  passed  for  th^  specific  purpose  of 
enabling  Jews  and  other  persons  to 
avoid  the  obligation  to  register  their  real 
property,  and  for  that  purpose  only. 

A 11  these  Acts  are  cumulative.  The  Acts 
of  James  1.  requiring  the  oath  to  be  taken 
by  members  of  the  House  of  Cominom* 
before  the  Lord  Steward  or  his  deputies 
were  not  repealed  by  30  Cha.  2.  st.  2.  c.  l.» 
requiring  the  oaths  to  be  taken  before  the 
Speaker.  They  were  only  repealed  by 
1  &  2  Will.  4.  c.  9.  There  was  not,  con- 
sequently (as  has  been  supposed  to  bo 
the  case),  a  period,  from  the  1st  to  the 
13th  of  Will.  III.,  when  the  oaths  before 
the  Speaker  did  not  contain  the  words 
*'  on  the  true  faith  of  a  Christian,"  during 
which  these  words  had  not  to  be  taken 
by  members  of  Parliament. 

Upon  these  grounds  it  is  confidently 
submitted  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  Court. 


Akgumbnt  for  the  Defendant. 

Sir  jP.  Kelly  (a)  (with  whom  were  Willeaih) 
and^.  Ooldsmid)  contr^. 

Judgment  should  be  entered  for  the  de- 
fendant. The  question  no  doubt  depends 
upon  the  true  construction  of  the  several 
statute  s  u  pon  the  subj  ect .  But  as  these  A  ct a 
are  highly  penal  they  muse  be  strictly  con- 
strued. If  still  in  force,  they  impose  upon 
all  classes  of  Her  Maiesiy*s  subjects,  eli- 
gible to  serve  in  Parliament,  the  obliga* 
tion  and  necessity  to  take  certain  oaths 
under  very  heavy  and  fearful  penalties. 

That  Jews  are  entitled  to  serve  in  Par- 
liament is  a  proposition  which  cannot 
admit  of  a  doubt,  and  though  the  Acta 
may  be  construed  in  such  a  sense  as  to 
impose  upon  this  class  of  the  community, 
ancl;  perhaps,  on  other  classes  also,  the 
duty  of  taking  an  oath  repugnant  to  their 
consciences  under  pain  of  losing  some  of 
the  most  valued  privileges  of  a  British 
subject,  the  Court  is  bound  to  construe 
the  w^ords  of  the  statutes  so  as  to  give 
them,  if  possible,  such  a  construction  as 
will  favour  liberty  of  conscience.  It 
must  be  remembered  that  the  refusal  to 
take  the  oath  in  question  does  not  expose 
a  Jew  merely  to  the  loss  of  500Z.  in  the 
shape  of  a  penal t}*  under  I  Oeo.  1.,  st.  2., 
c.  13.,  but  to  a  disqualification  to  sue  or 


(a)  Afterwards  Lord  Chief  llaron. 
(6)  Afterwards  a  Justice  of  C.P. 
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be  snedy  to  be  an  executor,  to  be  a 
guardian  of  any  child,  to  hold  any  office, 
or  to  give  any  vote  in  the  election  of 
members  of  Parliament,  and  indeed  to 
other  most  fearful  penalties. 

It  is  submitted  that  the  defendant  is 
entitled  to  the  judgment  of  the  Court  on 
the  following  four  distinct  grounds : — 

First,  the  6  Oeo,  3.  c.  53.  is  no  longer  in 
force ;  it  ceased  to  be  so  on  the  death  of 
Geo.  IIL,  or  at  all  events  on  the  death  of 
the  last  Sovereign  bearing  the  name  of 
Gef/rge,     That    being    so,  there  was  no 
power  in  the  House  of  Commons,  or  in 
any  officer  of  that  House,  or  in  any  court 
of  law,  or  in  any  officer   of  a  court  of 
law,  to  take   upon  himself  to  alter  the 
terms  of  an  oath,    the  whole   form  and 
language  of  which  had  been  expressly  given 
in  an  Act  of  Parliament  by  the  legislature. 
As  the  statutory  oath  contains  the  name 
of  "our  Sovereign  Loini  King   George,** 
that  is   the   only   oath  which   could  be 
lawfully  administered   under   it.      Upon 
every  occasion  when    a   change    of  the 
name  of  the  Sovereign    has    been  con- 
sidered necessary,  the  legislature  has  in- 
ternosed  by  express  enactment,  reciting 
BQch  necessity,  and  expressly  authorising 
the   substitution    of    the    name    of   one 
Sovereign  for  the  other.    That  course  has 
been  pursued  from  the  time  of  Will.  III. 
to  that  of  Geo.  III.,   and  as  no  Act  of 
Parliament    has     since     conferred    that 
authoritj',  there  is  no  power  in  existence 
which  enables  anyone  to    administer    a 
different  oath  from  that  contained  in  the 
statute  6  Geo.  3.  o.  53.,  or  to  substitute  the 
name  or  description  of  one  Sovereign  for 
that  of  another. 

Secondly,  if  the  oath  and  the  statute 
imposing  it  are  still  in  force,  it  is 
a  principle  of  law,  that  whenever  the 
legislature  by  statute,  or  the  common 
law,  imposes  on  any  man  the  duty  of 
taking  an  onth,  the  law  not  only  permits 
but  requires  him  to  take  it  in  such  manner 
and  form  as  shall  be  binding  on  his 
conscience.  On  this  ground  it  was  not 
only  competent  for,  but  the  duty  of,  the 
defendant  to  take  the  oath  in  such  form 
as  was  binding  on  his  conscience.  Here 
the  defendant  has  declared  that  taking 
the  oath  with  the  omission  of  the  words 
"  upon  the  true  faith  of  a  Christian ''  is 
binding  upon  his  conscience.  If  there  be 
any  exception  or  qualification  to  this  rule 
it  is  in  the  case  where  an  oath  is  imposed 
by  way  of  a  religious  or  political  test,  but 
that  can  only  be  the  case  where  the 
language  and  intention  of  the  particular 
Act  clearly  and  positively  require  such  a 
Cull  struct  ion. 

Thirdly,  assuming  these  propositions  to 
lie  doubtful,  the  defendant  was  bound  and 
authorised  to  take  the  oath  which  he  did 

91500. 


take,  for  this  arises  by  necessary  implica- 
tion from  1  &  2  Vict.  c.  105. 

Fourthly,  the  10  Geo.  1.  c.  4.  was 
kept  alive  and  in  force  by  a  succession 
of  Acts  continuing  or  enlarging  the 
time  given  for  taking  the  oaths,  and 
exempted  Jews  from  swearing  "  upon  the 
true  faith  of  a  Christian,**  until  Novem- 
ber 24th,  1766,  and  consequently  beyond 
the  time  when  the  Act  6  Geo.  3.  c.  53.  was 
passed,  and  thus,  by  its  existence  at  that 
time,  qualified  the  meaning  of  the  provi- 
sions of  that  Act. 

With  reference  to  the  first  bi*anch  of 
this  argument,  it  is  submitted  that  each 
successive  Act  of  Parliament  applying  to 
the  oath  of  abjuration,  beginning  with 
the  Act  of  Will.  III.  and  ending  with  the 
statute  6  Geo.  3.  c.  53.,  provided,  and 
was  intended  only  to  provide,  for  the  par- 
ticular state  of  things  in  cxisteuco  at  the 
time  when  those  Acts  were  passed.  No 
legislative  provision  has  been  made 
on  the  subject  since  the  latter  Act, 
and  therefore  it  cannot  bo  so  far  altered 
as  to  give  effect  to  the  imposition  of  the 
oath  under  the  present  change  of  circum- 
stances. The  title,  as  well  as  the  terms 
of  this  Act,  show  that  it  was  intended  for 
temporary  purposes  only.  In  2  Inst.  479 
it  is  laid  down  that  a  new  oath  cannoc  be 
imposed  on  the  snbiect  without  the  autho- 
rity of  Parliament,  out  the  giving  of  every 
oath  must  be  warranted  by  the  common 
law  or  by  an  Act  of  Parliament.  This  has 
always  been  admitted  to  be  the  law,  and 
was  acted  upon  in  Omichund  v.  Bar}cer.(a) 

Neither  the  House  of  Commons  nor  the 
Speaker  had  any  authority  to  substitute 
the  name  of  Queen  Victoria  for  that  of 
King  George,  if  the  House  of  Commons 
had  such  powers  where  no  dispute  as  to 
right  of  succession  would  be  likely  to 
arise,  it  follows  that  even  in  the  case  of  a 
disputed  succession,  as  in  the  case  of  the 
birth  of  twins — of  Albert  and  Edward  for 
install C3— they  might  as  well  presume  to 
insert  the  name  of  Albert  or  Edwa/rd,  and 
so  to  wound  the  consciences  of  many  per- 
sons who  might  entertain  an  opinion  at 
variance  with  that  of  the  House  of  Com- 
mons as  to  thetitloofthereigning  monarch. 

But  neither  the  House  of  Commons  nor 
the  Speaker,  nor  any  other  authority  than 
the  legislature  have  power  to  alter  tho 
form  of  an  oath,  or  to  insert  a  form 
differing  as  to  its  essence  and  substance 
from  that  oath  which  has  been  framed  by 
the  authority  of  Parliament.  The  several 
Acts  upon  this  subject  fortify  this  view, 
and  show  that  they  were  passed  for  a 
temporary  purpose  only.  The  Acts  which 
give  the  abjuration  oath  nearly  in  its 
present    form — 1    A7m.    c.    16.,    4  fi;.  5 

(a)  Wille8,538;  1  Atk.  21. 


131] 


MiUer  against  Salomons,  1852. 


[132 


Ann.  0.  20.,  and  the  6  Ann»  c.  41.  (aj — 
are  clearly  of  a  temporary  character,  and 
were  intended  especially  to  provide  for 
altered  circnmstajices,  either  as  to  the 
Pretender  or  his  family,  whose  rights 
were  to  be  abjured,  or  as  to  the  Sovereign 
in  whose  fayonr  the  oath  was  to  be  taken. 
In  the  20th  section  of  the  6  Ann.  o.  41.,  a 
blank  is  left  for  the  name  of  the  Sovereign, 
and  it  especially  provides  that  the  blank 
'shall  be  filled  up  with  the  name  of  the 
qneen  or  king  (the  Princess  Sophia  or  her 
son  George,  afterwards  Geo.  I.)  who  should 
be  next  in  euccession  under  the  Act  of 
Settlement.  The  Princess  Sophia  having 
died  dnring  the  lifetime  of  Queen  Anne, 
on  the  accession  of  Geo.  I.  the  blank  was 
filled  up  with  his  name.  Then  came  the 
1  Geo.  1.  st.  2.  o.  18,,  and  afterwards,  on 
the  death  of  the  Pretender  in  1765,  the 
6  Geo.  3.  0.  53.  was  passed  to  substitute 
"his  descendants."  This  Act  further  re- 
ferred to  all  the  clauses  in  the  1  Geo.  1. 
c.  13.,  which  it  incorporated. 

Pollock,  O.B.  :  We  cannot  shut  our 
eyes  to  the  fact,  that,  during  the  reign 
of  Geo.  IV.,  the  oath  of  abjuration  was 
taken  by  a  great  number  of  individuals  in 
form  prescribed  by  the  Act  of  Geo.  III. 
Either  that  was  a  farce,  or  the  words  of 
the  oath  must  be  taken  to  relate  to  the 
Sovereign  as  a  corporation  sole.  There 
may  be  some  ground  for  contending  that 
the  operation  of  the  6  Geo.  3.  o.  53.  ceased 
at  his  death ;  but  it  seems  to  me  that  the 
argument  is  cf  no  weight,  that  the  Act 
applies  to  the  name,  not  to  the  person  of 
the  Sovereign. 

Sir  F.  Kelly.  It  is  sufficient  for  the 
present  purpose  to  contend  that  the 
operation  of  that  Act  ceased  with  the  reign 
in  which  it  was  passed.  Dnring  the  reign 
of  Geo.  III.  the  claims  of  the  Pretender 
and  his  father  had  become  a  mere  dream, 
and  there  had  been  nothing  to  call  the 
attention  of  the  legislature  to  the  subject. 

The  next  Act  of  Parliament  to  which 
reference  may  be  here  made,  is  of  the 
same  character  nearly  as  that  already 
referred  to.  It  is  the  Eoman  Catholic 
Relief  Act,  10  Geo.  4.  c.  7.,  the  second 
section  of  >vhich,  although  the  foim 
of  oath  there  given  is  a  special  form 
for  Eoman  Catholics,  refers  to  King 
George  lY.  in  the  same  terms  as  King 
George  III.  was  referred  to  in  the  oath  of 
abjuration.  This  Act  does  not  leave  it  to 
the  House  of  Commons  or  to  the  Speaker, 
upon  the  death  of  GeorgelY.,  to  substitute 
the  name  of  TTtfliom  or  Victoria;  for  the 
third  section,  which  immediately  follows, 
enacts  ftirther — 

"  that  wherever  m  the  oath  hereby  appointed 
and  Bet  forth  the  name  of  his  present  Majesty 

(a)  liuil.  I  Ann.  st.  I.  c.  22. ;  4  Ann.  c.  8. ; 
6  Ann.  c.  7, 

AncUMKKT  FOR  TUB  DSFBHDAKT. 


'  is  expressed  or  referrecl  to,  the  name  of  the 
I  Sovereign  of  this  kingdom  for  the  time  being, 
I  b}'  virtue  of  the  Act  for  the  further  limitation 
of  the  Crown  and  better  securing  the  rights  and 
I  liberties  of  the  subject,  shall  be  sahstituted  from 
'  time  to'  time,  with  proper  words  of  reference 
'  thereto." 

The  doctrine  laid  down  in  the  2nd 
Inst.  479,  and  acted  upon  in  Omiehund  v. 
Barher,{a)  is  applicable  to  the  present  case. 

Aldebson  B.  :  In  that  case  Lord  Chief 
Justice  WiUes  observes,  that  what  Lord 
Ooke  says  in  the  2nd  Inst.  479,  and  3rd 
Inst.  165,  that  an  oath  cannot  be  altered 
nor  a  new  one  imposed  but  by  authority 
of  Parliament,  plainly  relates  only  to  pro- 
missory oaths  or  oaths  of  office,  via.,  as  to 
those  of  Privy  Councillors,  iudges,  sheriffa, 
and  the  like,  and  in  no  degree  to  oaths 
taken  by  witnesses. 

Sir  F,  Kelly :  Lord  Chief  Justice 
Willes  does  appear  to  have  been  of  that 
opinion,  but  it  is  difficult  to  see  the 
soundness  of  such  a  distinction,  for  an 
authority  is  scarcely  required  to  show 
that  the  terms  of  a  particular  oath 
imposed  by  the  legislature  or  by  the 
common  law  cannot  be  altered,  either 
by  the  authority  of  the  party  admini- 
stering, or  by  the  party  taking  the 
oath,  but  by  the  legislature  only.  But 
even  if  that  distinction  be  sound,  it  does 
not  detract  from  the  force  of  the  defend- 
ant's argument.  When  an  oath  is  directed 
to  be  taken  with  respect  to  the  reigning 
Sovereign  in  his  corporate  capacity,  it  is 
not  usual  to  name  the  Sovereign;  but 
when  the  particular  Sovereign  is  speoiGed 
by  name,  ne  must  be  considered  as  alluded 
to  personally  only.  It  has  been  contended 
for  the  plaintiff,  that  a  power  exists  in  the 
House  of  Commons  alone  to  substitute  the 
name  of  one  Sovereign  for  another,  but 
that  the  words  **  on  the  true  faith  of  a 
Christian"cannotbe  altered  without  an  Act 
of  Parliament. 

The  second  proposition  is,  that  under 
the  6  Geo.  3.  c.  53.,  upon  which  this  action 
is  founded,  and  which  rendered  necessary 
the  taking  of  the  oath  (if  by  law  it  must  bo 
taken  at  all),  that  oath  is  to  be  taken  by  a 
Jew  with  the  omission  of  the  words  '*  on 
the  true  faith  of  a  Christian."  This  point 
depends  solely  on  the  determination  of  the 
question,  whether  the  provisions  of  the 
10  Geo.  1.  c.  4.  remained  in  force  at  the 
time  of  the  passing  of  the  6  Geo.  3.  c.  53. 
It  has  been  said  that  this  Act  had  then 
expired;  but  a  series  of  enactments  may 
be  cited  to  show  that  it  continued  in  force 
beyond  the  period  when  the  6  Geo.  3. 
c.  53.  was  passed.  The  last-mentioned  sta- 
tute, after  enacting  that,  from  and  after 
the  4th  day  of  June  1766,  the  oath  shall  be 

(a)  Willes,  688. 
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taken  in  the  form  and  manner  thereinafter 
Bet  down  by  all  classes  of  his  Majesty's 
sabjecte,  proceeded  to  provide,  tluibt  all 
persons  required  to  admmister  or  to  take 
the  oath  of  abjuration,  should  administer 
and  take  it — 

"  according  to  the  form  herein  set  down  and 
prescribed,  in  t^ach  courts,  and  within  the  time 
limited,  and  in  such  manner,  with  due  ohservance 
of  the  same  requisites,  and  with  benefit  of  the 
same  savings,  provisoes,  and  indemnities  as  by 
any  Acts  or  parts  of  Acts  now  subsisting  are 
directed  and  enacted,  and  subject  to  the  same 
penalties.*' 

If, then,  this  Act  of  6  Oeo.  3.  came  into  opera- 
tion at  a  time  when  10  Oeo.  1.  c.  4.  was  still 
in  force,  it  must  not  be  forgotten  that  the 
latter  Act  provided  that  the  oath  of  abjnra- 
tion  should  be  taken  by  Jews,  omitting  the 
words  "  on  the  true  faith  of  a  Christian  " ; 
and  thus  tbe  6  Geo.  3.  c.  53.  would  provide 
that  the  oath  of  abjuration  under  that  Act 
also  was  to  be  taken  by  Jews  with  the 
omission  of  the  words  **  on  the  true  faith 
of  a  Christian."  If  the  plaintiflfs  argu- 
ment be  adopted,  no  due  effect  is  given  to 
the  words,  **  the  same  savings,  provisoes, 
and  indemnities.  The  9  Geo.  1.  c.  24. 
referred  to  the  1  Oeo.  1.  st.  2.  c.  13.,  and  de- 
fined the  time  within  which  the  oath  of 
abjuration  under  that  Act  was  to  be  taken 
by  all  persons  above  eighteen,  or  in  default 
they  were  to  register  their  real  estate. 
Further  time  was  given  by  the  10  Geo.  1. 
0. 4.,  whicb  after  reciting  the  9  Geo.  I.e.  2i. 
and  that,  though  most  persons  had  taken 
the  oath,  yet  many  had  been  prevented  by 
shortness  of  time,  provided  that  the  Act 
should  not  extend  to  women,  &c.,  or  to 
persons  whq  had  taken  the  oath  in  either 
House- 6  f  Parliament  under  the  1  Geo.  1. 
Then  came  the  provision  in  the  17th 
section,  that  the  oath  should  be  taken  by 
the  Jews  without  the  words  **  on  the  true 
faith  of  a  Cbristian."  This  oath  continued 
to  be  referred  to,  as  to  be  taken  within 
various  periods  set  forth  in  various  subse- 
quent Acts  of  Indemnity  (ten  to  fifteen  in 
nnmber),  until  the  6  Geo  .3.  c.  7,  was  reached ; 
which  still  continuing  the  oath  in  tbe  same 
form,  and  subject  to  the  same  provisions, 
extended  the  time  for  taking  it  to  the  24th 
of  November  1766,  the  time  originally 
appointed  for  that  purpose  being  the  25th 
of  December  1723.  This  was  a  legislative 
declaration  that  the  words  **on  the  true 
faith  of  a  Christian  "  were  not  a  necessary 
or  essential  part  of  the  oath  of  abjuration. 
That  oath  consists  of  many  matters  which 
are  made  tbe  subject  of  the  engagement 
contained  in  it.  it  consists  of  a  promise 
of  allegiance  and  abedience  to  the  reigning 
Sovereign,  of  an  abjuration  of  the  right  or 
title  of  the  Pretender,  and  of  a  promise 
to  defend  the  Sovereign  against  all  his 
enemies.       It  may  be  admitted  that   it 


contains  a  test  of  conscience,  in  so  far  as  it 
contains  a  disclaimer  of  all  mental  reserva- 
tion and  equivocation  in  using  the  terms 
of  the  oath.  But  the  oath  does  not  contain , 
in  any  part  of  the  thing  sworn  to,  an 
asseveration  that  the  party  swearing  is 
a  Christian;  nor  could  the  legislature 
really  have  intended  to  impose  the  oath  on 
any  person  as  a  test  of  Christianity.  The 
Act  was  levelled  solely  against  Papists, 
and  against  persons  favouring  the  Pre- 
tender ;  and  it  was  not  intended  to  do 
more  than  to  require  the  person  taking  it 
to  pledge  his  conscience  to  the  several 
matters  before  mentioned.  If  it  had  been 
intended  as  a  test  of  Christianity,  it  was 
impossible  that  the  legislature  could  in 
any  case  have  authorised,  as  they  did 
authorise  in  express  terms  a  Jew  to  take 
the  oath.  The  first  of  the  statutes  which 
succeeded  the  10  Geo.  1,  c.  4.,  and  which 
kept  that  Act  alive  beyond  the  time  of  the 
6  Geo.  3.  c.  53,  was  the  2  Oeo.  2.  c.  31 ;  but 
it  will  not  be  necessary  to  trouble  the 
Court  with  all  these  Acts,  (a) 

The  last  of  them  was  the  6  Oeo.  3.  c.  7. 
That  statute  recited,  that  many  persons 
who  ought  to  have  taken,  on  qualifying 
for  ofi&ce  or  employment,  or  for  anjr  other 
cause  or  occasion,  the  oaths  required  by 
the  1  Oeo.  1.  c.  13.,  had,  in  ignorance  of 
the  law,  or  from  absence,  or  some  other 
unavoidable  accident,  omitted  to  take  the 
oaths  to  qualify  themselves  within  the 
time  and  in  the  manner  required  by  former 
Acts  of  Parliament,  whereby  they  might 
be  in  danger  of  certain  penalties ;  and  it 
then  proceeded  to  enact,  that  all  such 
persons  who  should  take  the  oath  be- 
fore the  28th  of  November  1766,  at  the 
place  and  in  the  manner,  4&c.,  provided 
by  1  Geo,  1.  c.  13.,  or  by  any  other  Act  or 
Acts,  should  be  indemnified.  That  Act, 
therefore,  extended  the  time  beyond  the 
passing  of  the  6  Geo.  3.  c.  53. ;  so  that  if 
any  person  professing  the  Jewish  religion 
when  that  Act  was  passed  had  failed  to 
take  the  oath  of  abjuration  within  the 
time  required  by  law,  he  would  have  had 
until  the  28th  of  November  1766  to  take 
the  oath;  and  under  the  clause  of  the 
6  Geo.  3.  c.  53.,  by  which  the  oath  was  to 
be  taken,  with  all  such  savings  and  in- 
demnities as  by  any  subsisting  Act,  or 
any  part  thereof,  were  provided,  any 
person  professing  the  Jewish  religion 
would  have  been  authorised  under  the 
17th  section  of  the  10  Geo.  1.  c.  4.,  to  take 
the  oath,  omitting  the  words  "on  the 
true  faith  of  a  Christian." 

If  the  Court  should  hold  that  the  word 
**  saving  "  in  the  6  Oeo.  3.  c.  7.  does  not 

(a)  A  list  of  these  Acts  was  handed  up  to 
the  Coart,  and  they  are  referred  to  by  Parke,  B. 
in  his  judgment,  below,  p.  178. 
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apply  to  the  17th  section  of  10  Oeo.  1.  c.  4., 
it  will  in  effect  decide  that  a  class  of  persons 
are  compelled, under  the  severest  penalties, 
to  take  an  oath  in  a  manner  involTing 
both  blasphemy  und  perjury  ;  and  if  snch 
a  result  can  bo  avoided,  the  Court  is  bound 
so  to  construe  the  words. 

When  the  law  imposes  on  all  the  subjects 
of  the  realm  the  duty  and  necessity  of  taking 
an  oath,  the  important  question  arises, 
whether  the  law  does  not  also  require  that 
the  oath  shall  be  taken  in  such  form  and 
manner  as  to  bind,  not  to  ofl'end,  the  con- 
science of  the  swearer.  It  is  submitted 
that,  whencTer  the  law  imposes  on  a  sub- 
ject the  duty  of  taking  an  oath,  it  not 
only  permits,  but  requires  the  oath  to  be 
taken  in  such  a  manner  as  to  be  binding 
upon  the  deponent's  conscience.  Now,  if 
it  be  satisfactorily  shown  that  there  are 
cases  in  which  a  Jew  has  no  choice,  but 
is  bound  and  compelled  to  take  the  oath 
of  abjuration  under  seyere  and  heavy 
penalties,  the  question  will  stand  on  those 
general  principles,  which  are  good  for  all 
laws  and  for  all  times.  The  1  Geo.  1.  st.  2. 
c.  13.  had  no  religions  aspect  at  all.  It  waH 
passed,  as  its  title  declares,  to  secure  the 
person  and  government  of  the  Sovereign 
and  the  succession  of  the  Crown,  and  to 
extinguish  the  hopes  of  the  Pretender 
and  his  party.  Except  with  regard  to  the 
Papists,  who  were  generally  supposed  to 
favour  the  interests  of  the  Pretender,  it 
comprised  within  its  purview  all  the  sub- 
jects of  the  realm. 

It  may  be  said,  that  the  terms  of  the 
Act  do  not  extend  to  all  persons,  but 
merely  to  those  who  are  about  to  take 
office,  or  to  enjoy  some  civil  advantage, 
such  as  that  of  being  called  to  the  bar ; 
but,  at  all  events,  the  duty  is  imposed  on 
all  peers  and  members  of  the  House  of 
Commons  before  they  can  sit  and  vote. 
A  person  has  the  option  of  refusing  an 
office;  but  when  he  has  been  elected  a 
member  of  the  House  of  Commons,  he 
becomes  liable  to  all  the  duties  and  obliga- 
tions imposed  upon  members.  He  cannot 
repudiate  the  election,  even  though  it  has 
been  made  without  his  assent  and  against 
his  will. (a)    If  a  call  of  the  House  takes 

Slace,  or  any  other  act  is  required  to  be 
one  under  the  authority  of  that  House, 
such  as  the  attendance  on  a  committee, 
the  party  called  upon  is  bound  to  obey 
the  order,  and  in  case  of  disobedience  is 
subject  to  be  committed  for  contempt.(6} 

I'OLLOCK,  C.B. :  A  person  is  not  a  mem- 
ber of  the  House  till  ne  has  taken  his  seat. 
Sir  F,  KeUy:  It  is  submitted  that  he  is 
a  member  before,  otherwise  he  could  not 


be  entitled  to  vote  for  the  Speaker,  which 
he  may  do. 

Pollock,  C.B.:  There  is  nothing  of 
which  I  am  aware  to  prevent  a  minor,  or 
a  woman,  or  oven  an  alien  enemy  from 
doing  so. 

Sir  F.  Kelly:  Snch  persona  could  not 
be  members,  because  their  election  would 
be  void ;  but  in  the  case  of  a  person  who 
is  eligible  (as  a  Jew  undoubtedly  is),  when 
actually  elected,  such  person  is  as  much  a 
member  of  Parliament  before  he  is  sworn 
as  he  is  afterwards.  Taking  the  oath  is 
simply  a  statutory  obligation,  and  imposed 
on  the  party  as  a  condition  precedent  to 
his  rignt  to  vote,  which  does  not  affect 
tho  slightest  change  in  his  status  as  a 
member.  In  Dwairis  on  Statutes,  p.  179, 
a  precedent  is  cited,  by  which  it  appears 
that,  on  the  13th  of  April  1715  the  House 
of  Commons  determined  that  Sir  Joseph 
Jelcyll  was  a  person  fit  to  act  on  a  Com- 
mittee of  Secrecy,  though  he  had  not 
been  sworn  at  the  Clerk's  table.(a) 

Pollock,  C.B. :  The  question  is,  whether 
a  party  returned  as  a  member  is  bonnd 
to  attend  committees,  and  is  liable  to  the 
jurisdiction  of  the  House,  before  he  has 
taken  his  seat. 

Sir  F.  Kelly:  It  is  submitted  that  he 
is.  The  question  is  simply  whether  the 
party  is  eligible  $  and  if  he  be  so,  the 
moment  the  writ  is  returned  he  is  to  all 
intents  and  purposes  a  member.  The 
House  of  Commons  was  in  possession  of 
all  its  undoubted  rights  and  privileges 
for  ages  before  any  of  these  Acts  were 
passed. 

At  common  law,  a  person  when  elected 
had  all  the  rights  of  a  member  of  the 
House ;  but  the  statute  said  that  he 
should  not  sit  in  the  House  dnring  a 
debate,  nor  vote,  unless  lie  had  taken 
certain  oaths.  The  penalty  is  for  \  oting. 
But  in  every  other  respect  he  is  a  member. 
The  10th  and  11th  sections  of  the  1  Geo,  1. 
St.  2.  c.  13.  are  so  plain  in  their  language 
and  meaning,  that  it  is  impossible  to 
escape  the  perpetration  of  monstrous  in- 
justice if  a  different  construction  be 
adopted  from  that  for  which  the  defendant 
contends. 

The  10th  section  enacted,  that  two  jus- 
tices of  the  peace,  or  anyone  else  specially 
appointed  by  the  Crown,  might  administer 
the  oath  of  abjuration  to  any  person  whom 
they  suspected  to  be  dangerous  or  dis- 
affected to  His  Majesty;  and  if  such 
person  refused  to  take  the  oath,  his  re- 
fusal was  to  be  certified  to  the  Court  of 
Quarter  Sessions,  and  then  recorded ;  and 
from  that  time  forth  he  was  to  he  held  as 


(a)  See  May,  Pari.  Pract.  605. 
(6)  lb.  176. 

Argument  for  the  Defendant. 


(ri)  Karon  Rothschild  was  treated  as  a  member 
iuid  i.nnied  on  a  committee  before  he  bad  taken 
liis  sent,  see  below,  p.  I9(i}i. 
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a  Popish  rocuBaut  oouvict,  and  should  as 
such  forfeit  and  be  proceeded  against. 
The  11th  section  went  further,  for  after 
containing  a  clause — 

*'to  the  intent  and  purpose  that  uo  person 
might  avoid  taking  the  said  oaths," 

it  proceeded  to  empower  two  or  more 
justices  of  the  peace,  at  their  pleasure,  at 
the  next  ensuing  general  Quarter  Ses- 
sions, to  summon  any  person  to  appear 
before  them  at  a  time  appointed  to  take 
the  oath;  and  in  default  of  appearance, 
the  default  was  to  be  certified  to  the 
Quarter  Sessions,  where,  if  the  party 
BuiDmoued  did  not  appear,  and  without 
any  cause  shown,  he  was  to  be  subjected 
to  the  penalties  of  a  Popish  recusant  cou- 
Tict 

The  question  then  is,  whether  there  is 
anything  in  this  Act  to  make  the  words 
"  on  the  true  faith  of  a  Christian  "  more 
than  mere  asseverating  words,  and  to  take 
them  out  of  the  general  rule,  which  re- 
quires  such  words  so  to  be  varied  as  to 
suit  the  conscience  of  the  swearer.  If  the 
Act  contains  anything  of  that  nature,  it 
may  bo  freely  admitted  that  the  inten- 
tion of  the  legislature  must  be  carried 
out,  regardless  of  any  question  of  right 
or  wrong.  It  must  be  borne  in  mind  that, 
at  the  period  of  history  which  was  re- 
ferred to  in  the  plaint! tl'*s  argument  to 
show  that  the  words  contained  in  the  oath 
of  abjuration  were  intended  to  be  a  test 
of  Christianity — namely,  in  the  I'eigns 
of  MizabeUh  and  James  L,  there  were 
no  Jews  in  this  country,  for  they  had 
been  banished  in  tho  time  of  Edwa/rd  I., 
and  were  not  restored  until  Cromwell  was 
at  the  head  of  the  State.  At  the  time, 
however,  when  the  1  Geo,  1.  st.  2.  c.  13.  was 
passed  it  was  well  known  that  Jews  of 
wealth  and  consideration  in  the  country 
Were  exceedingly  numerous.  The  ques- 
tion, then,  is,  whether  the  legislature 
meant  Jews  to  take  the  oath  of  abjura- 
tion in  such  a  manner  as  to  bind  their 
consciences  P  If  it  be  held  that  the  words 
**on  the  true  faith  of  a  Christian"  must 
be  taken  as  an  essential  part  of  the 
oath,  then,  in  the  time  of  George  I.,  as 
at  the  present  moment,  any  magistrate 
could  have  called,  without  reason  given, 
upon  every  Jew  to  take  the  oath ;  and  in 
such  case  one  of  the  two  following  conse- 
quences must  have  ensued — either  the  Jew 
must  at  once  have  committed  blasphemy 
or  perjury,  or  he  must  have  refused  to 
take  ^e  oath,  and  been  subjected  to  all 
the  penalties  of  a  Popish  recusant  convict. 

Mabtu,  B.  :  Ton  contend  that,  if,  im- 
mediately after  the  passing  of  the  Act,  a 
Jew  had  before  a  magistrate  stated  his 
▼illingness  to  do  everything,  but  had 
stated  that  he  could  not  with  truth  or 


j  propriety  use  tho  words  **  on  the  true  faith 
of  a  Christian,"  the  words  of  tho  statute 
would  have  been  satisfied. 

Sir  F.  Kelly:  Tbat  is  the  defondaut's 
argument.  In  Omichund  v.  Barker,{a) 
tho  oath  consisted  in  touching  tbo  foot 
of  a  Brahmin.  But  what  does  it  matter 
whether  the  form  of  swearing  consists 
of  words  only,  or  an  act  only,  or  of  both 
'words  and  an  act  taken  together?  It  is 
an  absurdity  to  suppose  that  the  legis- 
lature would  compel  all  the  loyal  subjects 
of  the  Sovereign  to  take  an  oath  testifying 
to  the  loyalty  and  allegiance  of  the  party 
required  to  take  it,  and  yet  tbat  it  would 
frame  the  oath  in  such  terms  that  oro 
class,  at  least,  among  the  people  could 
not  take  it.  Again,  it  ought  to  be  con- 
sidered what  the  object  of  the  oath  was, 
and  against  what  class  of  persons  it  was 
really  directed.  No  person  can  be  in  the 
slightest  degree  acquainted  with  the  sub- 
ject of  oaths  and  tests,  as  deduced  from 
the  histoid  of  this  country,  and  dating  from 
the  period  of  the  Beformation,  without 
perceiving  that  all  tho  oaths  framed  by 
the  legislature  were  levelled  solely  against 
the  Papists.  The  very  persons  who  re- 
fused to  take  this  oath  were  to  be  deemed 
Popijh  recusants  convict.  It  cannot  be 
argued  that  the  oaths  were  levelled  at  the 
Jews.  The  oath  was  only  intended  to 
be  a  test  for  tho  consciences  of  Roman 
Catholics,  whom  nobody  doubted  to  be 
Christians,  but  of  whom  it  was  doubted 
whether  they  were  not  secretly  favourers 
and  supporters  of  the  Pretender ;  and  tho 
object  of  the  oath  of  abjuration  was  to 
obtain  the  securitv  of  their  attachment 
to  the  House  of  Hanover,  and  to  enforce 
their  abjuration  of  the  claims  of  the 
House  of  Stuart.  That  object  was  com- 
pletely attained  by  making  the  person 
taking  the  oath  swear  allegiance  to  tho 
reigning  Sovereign,  and  abjure  the  claims 
of  the  Pretender  and  his  family.  The 
first  thing  sworn  was,  that  the  king  was 
the  lawful  king  of  this  realm ;  the  next 
thing  was  that  the  party  swearing  believed 
that  the  Pretender  and  his  famuy  had  no 
right  or  title  to  the  Crown,  and  renounced 
obedience  to  any  of  them.  The  next  thing 
swora  was  that  the  party  would  bear  true 
allegiance  to,  and  would  defend  the  king 
against  all  his  enemies,  and  that  he  would 
disclose  all  treasons  against  him,  and  ho 
thereby  promised  to  support  and  maintain 
the  succession  of  the  Crown  against  tho 
descendants  of  King  James.  This  is  tbo 
whole  of  the  promissory  part  of  the  oath. 
But  the  oath  contains  moreover  a  declara- 
tion that  the  party  swearing  takes  it 
without  any  mental  reservation  or  equivo- 
cation. 


(a)  Willes,  538. 
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This  is  admitted  to  be  a  Bnbstttntial  part 
of  the  oath,  as  it  materially  qualifies  the 
matter  to  be  done  or  performed.  Bat 
the  words  **  on  the  true  faith  of  a  Chris- 
tian'* are  no  part  of  the  oath  or  thing 
Bwom  to,  for  tney  do  not  extend  the  ope- 
ration of  the  oath ;  they  are  part  of  the 
form  and  manner  in  which  the  pai*ty 
pledged  his  oath  to  what  he  had  sworn 
before,  and  like  the  kissing  the  Testament, 
or  the  touching  of  the  Brahmin's  foot,  were 
merely  the  sanction  or  pledge  of  what  had 
gone  before.  If  the  legislature  intended 
to  make  this  oath  a  test  of  Christianity, 
and  that  no  one  should  take  it  who  was 
not  a  Christian — ^that  the  party  taking  this 
oath,  besides  swearing  that  he  did  certain 
thingg,  and  did  them  willingly,  &c., 
should  also  swear  that  he  was  a  Christian, 
— ^then,  but  in  no  other  case,  can  the  de- 
fendant admit  that  these  words  are  words 
of  substance,  and  cannot  be  rejected. 

The  words  "So  help  me  Gtod"  are 
not  to  be  found  in  the  roll,  for  although 
they  were  added  to  the  oaths  of  allegi- 
ance and  supremacy,  they  were  not  to 
the  oath  of  abjuration  in  6  Geo.  8. 
There  are  no  words  of  attestation,  unless 
the  words  *'  on  the  true  faith  of  a  Chris- 
tian" are  to  be  taken  as  such.  In  tho 
former  Act,  1  Geo.  1,  st.  2.  c.  13.  the  words 
"So  help  me  God"  were  retained,  but 
they  are  not  in  this  Act,  It  is  therefore 
submitted  that  the  omission  of  the  words 
"  So  help  me  Gk)d  "  leaves  a  form  of  words 
merely,  which  does  not  amount  to  an 
oath,  unless  the  words  "  on  the  true  faith 
of  a  Christian  "  are  held  to  be  asseverating 
words,  confering  upon  it  that  character. 
In  Bishop  Sanderson's  Lectures  on  Oaths,  (a) 
there  is  much  of  importance  which  bears 
upon  this  subject. 

The  oath  is  there  divided  into  two  parts 
—the  thing  sworn  to,  and  the  form  of 
swearing.  In  Pufendorf  {h)  also,  as  cited 
iu  Omieh/tmd  v.  Barker,  the  same  distinc- 
tion is  observed,  namely — 

"That  part  of  the  f<»nn  of  oath  under  which 
God  is  invoked  as  a  witness  or  as  an  avenger,  is 
to  be  accommodated  to  the  religions  persuasion 
which  the  swearer  entertains  of  God ;  it  being 
vain  and  insignificant  to  compel  a  man  to  swear 
to  a  God  whom  he  doth  not  believe,  and  there- 
fore doth  not  reverence." 

On  this  principle,  the  words  "  on  the 
true  faith  of  a  Christian  "  may  and  ought 
to  be  altered  to  suit  the  conscience  of 
those  who  haye  to  take  the  oath  of  abju- 
ration. Suppose  the  words  "  So  help  me 
God  "  were  nsed  in  an  ordinary  court  of 
justice  paraphrastically— "So  help  me 
God  the  Father,  God  the  Son,  ana  God 


(a)  Pp.  8  &  l],ed.  1655. 
lb)  *<  Law   of  Nature  and  Nations,"  bk.  4, 
c.  2.  s.  4  ;  <'  Of  an  Oath,"  p.  899,  edit.  1749. 
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the  Holy  Ghost,"  or  **  So  help  me  God  the 
Holy  and  Undivided  Trinity,"  which  is 
the  meaning  of  the  word''G<>d"  to  the 
Christian— could  it  be  said  that,  whenever 
this  oath  was  to  be  taken  by  a  Jew,  it 
might  not  be  modified?  On  these  gix>uuds 
the  position,  that  if  the  law  imposes  an 
oath,  and  requires  it  to  be  taken,  it  must 
allow  that  oath  to  be  taken  so  as  to  bind 
the  conscience,  holds  good  in  the  present 
case.  The  principle  established  by  the 
case  of  Omichwnd  v.  Barker  is  in  favour  of 
that  position,  for  in  that  case,  where  tho 
law  compelled  a  person,  not  a  Christian, 
to  give  evidence, — ^he  was,  after  a  solemn 
argument,  allowed  and  directed  to  be 
sworn  in  such  a  manner  as  wae  binding 
upon  his  conscience.  In  truth,  there  is  no 
difference  in  principle  between  an  oath.' 
administered  to  a  witness  in  a  court  of 
justice  at  comm  on  law,  and  that  which  is  re- 
quired by  tho  statute  of  I  Geo.  1 .  st.  2.  c.  13. 
to  be  taken  by  all  classes  of  the  Queen's 
subjects,  whenever  two  justices  of  the 
peace  think  proper  to  tender  it.  Both  oaths 
are,  under  certain  circumstances,  equally 
required  by  law  to  be  taken  by  all  classes 
of  the  Queen's  subjects  under  heayy  penal* 
ties.  The  obligation  is  the  same,  but  the 
penalties  in  the  one  case  are  considerably 
more  severe.  All  the  objects  for  which 
the  oath  was  instituted  will  be  attained 
by  holding  that  it  is  complete  without 
these  words.  In  BwarrU  on  the  Statutes, 
p.  563,  citing  Ueydon'a  case,(a)  it  is 
laid  dovm  that  the  principles  npon 
which  all  statutes  must  be  couBtrued  aie 
the  following:  First  to  see  what  the 
common  law  was  before  the  passing  of  the 
Act;  secondly,  what  the  mischief  was 
against  which  the  common  law  did  not 
provide,  and  against  which  the  legislature 
mtended  to  provide ;  thirdly,  the  remedy 
which  Parliament  has  appointed  for  the 
mischief;  fourthly,  the  reasons  of  that 
remedy. 

The  mischief  against  which  the  statutes 
imposing  this  oath  intended  to  provide, 
was  nothing  more  than  the  hostility  of 
the  Roman  Catholics  to  the  House  of 
Hanover;  and  the  remedy  supplied  was 
the  exacting  of  an  oath  of  fidelity  to  that 
House.  This  applied  to  all  classes  of 
persons,  to  Jews  as  much  as  Christians. 
Their  fidelity  was  required,  but  it  cannot 
be  said  that  they  were  also  required  to 
swear  that  they  were  Christians. 

If  this  absurdity  was  not  intended,  the 
form  of  the  oath — ^not  the  oath  itself — 
must  be  so  construed  as  to  carry  out  tho 
intention  of  the  legislature,  according  to 
the  sound  proposition  of  law,  that  where 
an  oath  is  required  to  be  taken,  whether 
by  statute  or  by  common  law,  it  is  autho- 

(a)  3  Rep.  7. 
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rissed  and    required  to  be  taken  in  the 
manner  binding  on  the  swearer. 

The  remaining  question  tarns  npon  the 
1  &  2  Vici.  c.  105.  This  is  a  declaratory 
Act,  and  enacts  that  every  person  shall  be 
bound  by  an  oath  taken  in  any  form  de- 
clared b^  the  swearer  to  be  binding,  and 
Tisitfl  with  the  penalty  of  perjury  the 
breach  of  any  oatn  so  taken.  That  natu- 
rally implies  the  power  to  take  the  oath, 
and  affirms  the  proposition  before  stated, 
to  which  there  is  no  exception.  It  has 
been  said  that  the  1  &  2  Vict.  c.  105., 
applies  only  to  such  oaths  as  are  to  bo 
taken  in  courts  of  juvtioe,  and  upon 
similar  occasions.  It  is  remarkable  that 
the  only  word  in  the  6  Oeo,  3.  c.  53., 
which  would  apply  to  Parliament  is  the 
word  "  Courts,'  so  that  unless  Parliament 
be  a  Court,  that  statute  does  not  apply 
to  Parliamentary  oaths.  The  statute  of 
Victoria  extends  its  operation  to  oaths 
taken  "on  eyery  occasion  whatsoever.'* 
For  these  reasons  it  is  submitted  that  tbe 
defendant  is  entitled  to  judgment. 


R£PLT  FOB  PlaIKTIFV. 

Channel^  Serjt.,  in  reply :  The  oath  oau< 
not  be  taken  as  the  defendant  has  taken 
it,  namely,  on  the  Old  Testament,  inas- 
much as  part  of  the  form  given  requires 
it  to  be  taken  on  the  Holy  Evangelists, 
that  is,  the  New  Testament ;  secondly,  it 
has  not  been  taken  by  the  defendant  in 
its  entirety. 

The  authority  of  Omiclbund  v.  Barker  (a) 
is  not  disputed ;  but  it  applies  only  to  oaths 
iu  courts  of  law,  where  no  form  has  been 
prescribed,  and  not  to  cases  where  a  Chris- 
tian oath  has  been  imposed  by  Act  of 
Parliament. 

It  has  been  suggested  that  the  oath 
ceased  to  be  compulsory  upon  the  demise 
of  the  Sovereign  in  whose  reign  it  was 
instituted.  But  each  of  the  Acts  relating 
to  the  oath  of  abjuration,  in  speaking  of 
the  reigning  Sovereign,  speaks  also  of  his 
BucGessorSy  which  shows  that  they  relate 
to  the  Sovereign  in  his  corporate  capa- 
city. By  the  Catholic  Belief  Act, 
10  Geo.  4.  0.  7.,  too,  it  is  spoken  of  as  the 
oath  "now  required  by  law,"  and  in  a 
manner  which  could  only  refer  to  the 
abjuration  oath  as  a  then  existing  oath. 
It  has  been  said  that  the  oath  may 
be  good  while  any  Sovereign  of  the 
name  of  Oeorge  reigned,  but  no  longer ; 
but  the  3  &  4  WiU.  4.  c.  49.  by  referring 
to  the  making  of  a  declaration  by  Qnakers, 
Bubstitnted  in  lien  of  the  abjuration  oath, 
shows  that  that  oath  was  4$onsidered  as 
still  in  force  under  King  WiUiam  lY.  Bat 

(a)  WiUes,  588. 


this  objection  has  been  disposed  of  as  long 
ago  as  the  decision  iu  Beg.  v.  Oreen,  (a) 
and,  as  to  the  Parliament  in  Ireland,  by 
the  case  in  12  Bep.  110. 

Next,  this  is  a  Christian  oath.  For  the 
determination  of  this  point,  the  statutes 
contemporaneous  with  the  imposition  of 
the  oath,  and  those  immediately  pre- 
ceding and  subsequent  to  that  period, 
must  be  referred  to  (although  some  of 
them  may  have  been  repealed)  to  ascer- 
tain the  spirit  and  intention  of  the  legisla- 
ture ;  for  though  the  form  of  oath  has  been 
altered  since  the  time  of  the  ISWUl.  3.  c.  2., 
which  still  kept  up  the  necessity  of  making 
the  declaration  against  transubstantiation, 
that  Act  has  never  itself  been  repealed, 
but  was  in  force  at  a  period  extending 
beyond  the  6  (ho.  3.  The  oath  imposed  by 
the  3  Jae.  1.  (generally  called  the  oath  of 
allegiance  and  obedience),  which  has  always 
been  held  to  contain  the  germ  of  the  oath  of 
abjuration,  had  to  be  sworn  on  the  Evange- 
lists, and  contained  the  words  **  on  the  true 
faith  of  a  Christian,"  and  was  to  be  taken 
with  the  oath  of  supremacy,  also  an  oath 
on  the  Evan^lists.  Then  came  the 
30  Oha.  2.  leavmg  the  two  oaths  still  to  be 
taken  in  the  same  way,  but  superadding 
and  coupling  with  them  the  declaration 
against  transubstantiation ;  and  it  will 
be  remembered  that  this  declaration  ex- 
isted at  the  time  of  the  Acts  of  1  €feo.  1. 
and  6  Oeo.  3.  This  puts  the  matter  be- 
yond doubt  that  the  oath  was  intended 
to  be  imposed  as  a  test  of  Christianity, 
and  stronger  language  to  show  such  an 
intention  could  not  be  used.  It  would  be 
a  mockery  to  suppose  that  this  declaration 
was  to  be  made  by  anyone  who  did  not 
believe  in  our  Lord  and  Saviour  Jesus 
Christ. 

Then,  has  the  1  &2  Vict  c.  105.  worked 
any  change  P  That  statute  applies  only  to 
the  form  of  taking  the  oath,  even  suppos- 
ing that  it  has  anv  application  to  this 
case  ;  but  it  leaves  the  question  as  to  the 
words  of  the  oath  untouched.  Affirma- 
tive words  in  a  statute  do  not  effect  the 
repeal  of  former  Acts  unless  they  are 
irreconcileable  with  them;  and  whether 
the  statute  of  Victoria  is  declaratory  or 
enacting  does  not  affect  tbe  question.  If 
the  oath  had  been  in  terms  required  to  be 
taken  on  the  New  Testament,  the  1  &2 
Vici.  would  not  have  repealed  the  prior 
statutes  as  being  inconsistent  with  its 
provisions.  That  Act  merely  says,  that 
an  oath,  if  taken  in  a  particular  manner, 
shall  be  binding,  and  will  expose  the  party 
so  taking  it  to  the  penalties  of  porjnry  in 
case  he  shall  afterwards  violate  the  oath 
so  taken.  That  does  not  entitle  the  de- 
fendant to  take  the  oath  of  abjuration  in 


(a)  Vent.  171. 
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»  manner  different  from  that  which  has 
bocii  appointed  by  a  preceding  statute. 

The  most  important  question  in  the 
case  is  whether  the  words  "  upon  the  true 
faith  of  a  Christian  "  are  of  the  essence  of 
the  oath.  It  is  hardly  necessary  to  deny 
absolutely  that  they  may  not  be  in  one 
sense  a  part  of  the  oath,  that  is,  a  part  of 
the  thing  sworn  to.  It  is  necessary  to 
contend  that  the  legislature  intended 
them  to  be  sworn,  and  that  so  they  are  of 
the  essence  of  the  oath.  It  has  been 
urged  that  it  was  impossible  that  the 
legislature  could  have  intended  to  make 
Jews  swear  that  they  were  Christians. 
Such  a  result  does  not  necessarily  follow 
in  the  case  of  members  of  Parliament » and 
where  the  oath  is  Toluutary.  In  other 
cases,  as  before  magistrates,  it  may  bo  so. 

It  is  not  necessary  to  defend  the  policy 
of  such  legislation ;  but  it  is  certain  that  at 
that  time  the  legislature  did  intend  such 
things.  The  statute  compelling  everyone 
to  take  this  oath  was  in  force  long  after 
Quakers  first  appeared.  The  sacramental 
test,  which  excluded  all  Dissenters  from 
coiporations  and  offices,  existed  till  the 
9  Geo.  4.  c.  17.,  which  substituted  a  de- 
claration which  could  be  taken  by  Dis- 
senters, but  not  by  Jews ;  and  it  was  by 
the  8  &  9  Vict  c.  52.  altered  in  their  case 
also,  the  form  beginning  with  the  declara- 
tion that  the  party  was  a  Jew.  The 
Toleration  Act,  1  Will.  &  M.  c.  18.,  which 
relieved  the  Quakers,  required  a  declara- 
tion of  their  Christian  faith.  That  Act 
states  that  it  was  necessary  for  the  safety 
of  the  realm  that  the  Protestant  religion 
should  be  firmly  established.  In  short, 
the  whole  course  of  legislation  shows  that 
the  statute  was  levelTed,  not  only  at  all 
except  Christians,  but  at  all  except  Pro- 
testants. By  the  9  Geo.  1.  c.  24.  all  per- 
sons were  required  to  take  the  oath  or 
register  their  estates.  But  then  it  was 
said  the  Jews  were  willing  to  take  the 
oath,  omitting  only  the  words  **  upon  the 
true  faith  of  a  Christian.*'  That  may  be 
BO.  Accordingly,  the  10  Geo.  1.  c.  4.  was 
passed  enabling  them  to  take  the  oath  for 
the  purpose,  and  for  the  purpose  only  o^' 
the  last-mentioned  Act  with  the  omission 
of  those  words ;  but  the  10  Geo.  1.  c.  4.  did 
not  recite  the  1  Geo.  1.,  and  the  effect  of 
the  clause  contained  in  it  as  to  Jews  did 
not  touch  that  statute.  It  was  limited  to 
the  specific  object  of  relieving  Jews  from 
registering  their  estates  at  a  particular 
time  under  the  9  Geo.  1.  c.  24.,  or  within 
the  extended  time  under  the  10  Geo.  1. 
c.  4.,  the  words  used  being  **  within  the 
meaning  of  this  Act  and  the  said  recited 
Act."  Even  under  the  1  Geo.  1.  the  oath 
was  to  be  taken  differently  for  two 
diHerent  purposes,  generally  at  Quarter 
Sessions,  and  for  Parliamentary  purposes 

Kkply  for  Plaiktitf. 


before  the  Speaker.  The  first  was  strictly 
and  absolutely  obligatory,  the  second  was 
merely  necessary  if  a  person  wished  to  sit 
or  vote  in  cither  House,  so  that  the  legis* 
lainre  might  well  have  intended  to  give 
relief  under  the  first  class  without  by  any 
means  including  the  second. 

But  this  was,  in  truth,  an  express  de- 
claration by  the  legislature  that  the  words 
'*  on  the  true  faith  of  a  Christian"  wore 
an  essential  part  of  the  oath;  and  this 
was  also  the  case  in  the  18  Geo.  2.  c.  7.,  the 
Colonial  Naturalization  Act,  which  con- 
tains a  clause  enabling  Jews  to  omit  those 
words  out  of  the  abjuration  onth  for  the 
purpose  of  that  Act. 

It  may  also  be  remarked,  that  not  only 
are  these  very  words  required  to  be  taken 
as  set  down  in  the  Act,  but  to  be  sub- 
scribed, and  thus  they  arc  proved  to 
have  been  considered  by  the  legislation 
as  an  important  and  essential  part  of  the 
oath.  Cur.  adv.  vuU. 


JUDOMENT  OF  THE  COURI  OF  ExClIEqUEK. 

April  19,  1852. 

The  learned  Barons,  differing  in  opinion, 
now  pronounced  their  judgments  serio^uM. 

Martin,  B.  :  This  is  an  action  to  recover 
penalties,  alleged  to  be  forfeited  by  the 
defendant  under  the  statutes  1  Geo.  1. 
St.  2.  c.  13.  s.  17,  and  6.  Geo.  3.  c.  53.  s.  1,  by 
reason  of  his  having  voted  in  the  House 
of  Commons,  without  having  taken  the 
oath  of  abjuration  contained  in  the  latter 
statute. 

I^he  declaration  stated  that  the  defendant 
was  duly  returned  to  serve  in  Parliament 
as  a  burgess  for  the  borough  of  Greenwich, 
and  that  he  voted  in  the  House  of  Com- 
mons without  having  taken  and  subscribed 
the  above  oath,  and  thereby  forfeited  the 
sum  of  5001.  There  were  two  other  simi- 
lar counts,  but  they  were  abandoned  in 
order  to  raise  the  substantial  question  in 
controversy  between  the  jiarties,  and 
avoid  any  technical  difficulty  by  reason  of 
more  than  one  penalty  being  recovered 
for  alleged  offences  against  the  statutes 
committed  on  the  same  day. 

The  plea  was  nil  debet.  The  cause  camo 
on  for  trial  at  the  sittings  after  last 
Michaelmas  Term,  when  a  special  verdict 
w*as  found,  which  stated  that  the  de- 
fendant was  duly  elected  and  retui*ned  to 
serve  in  Parliament  for  the  borough  of 
Greenwich,  and,  whilst  he  was  a  member, 
voted  in  the  House  of  Commons. 

That  he  was  a  British-born  subject,  of 
the  Jewish  religion;  and  that  the  form 
and  manner  of  taking  an  oath  binding  on 
the  conscience  of  a  Jew,  in  cases  where 
the  words  of  the  oath  are  to  be  repeated 
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by  the  person  taking  ihe  oath,  is,  that  he 
takes  in  his  hand  the  Old  Testament, 
repeats  the  words  of  the  oath,  and  at  the 
conclusion  says  '*  So  help  me  G-od,"  and 
then  kisses  the  book ;  and  this  form  of 
taking  an  oath  -wha  and  is  binding  upon 
the  conscience  of  the  defendant. 

That,  before  he  voted,  he  came  to  the 
table  of  the  House  in  the  usual  manner, 
and  demanded  to  be  sworn  to  the  oaths 
required  by  law  in  the  manner  and  form 
above  mentioned  npon  the  Old  Testament, 
alleging  it  to  be,  as  in  tmth  it  was,  the 
form  which  was  binding  upon  his  con- 
science. That  he  then  took  the  oath  of 
allegiance  and  supremacy  in  the  form  and 
manner  aforesaid  npon  the  Old  Testament, 
and  proceeded  to  repeat  the  oath  of 
abjuration  contained  in  the  6  Geo.  3.  c.  53. 
substituting  the  name  of.  Queen  Victoi'ia 
for  that  of  King  (horge,  down  to  the 
words  "  upon  the  true  faith  of  a  Christian,'* 
which  he  deliberately  and  intentionally 
refused  to  repeat,  and  then  added  the 
words  "  So  help  me  Crod,"  and  kissed  the 
book.  That  the  Speaker  objected  that  he 
bad  not  taken  the  oath  in  the  maimer 
required  by  law,  and  requested  him  to  with- 
draw, which  he  did  not  do,  and  declared 
that  he  had  taken  the  oath  in  the  form 
binding  upon  his  conscience,  which  the 
special  verdict  finds  to  be  the  truth.  The  ver- 
dict then  proceeds  to  state  what  took  place 
with  respect  to  the  signature  of  the  roll, 
and  concludes  by  submitting  to  the  Court 
whether  the  defendant  had  lawfully  taken 
ihe  oath  of  abjuration. 

The  case  was  argued  before  us  in  last 
Hilary  Term,  and  it  was  contended,  on 
behalf  of  the  plaintiff,  that  the  oath  was  a 
Christian  oatn,  and  could  only  be  made 
by  a  Christian ;  that  it  could  not  be  law- 
fully taken  without  repeating  the  words 
*'  on  the  true  faith  of  a  Christian,''  which, 
as  it  was  argued,  was  a  necessary  and  an 
essential  part  of  the  oath. 

Four  points  were  made  on  behalf  of  the 
defendant.  First,  that  the  oath  was  not 
now  obligatory  to  be  taken  at  all,  that 
the  obligation  expired  on  the  death  of 
King  George  III.,  or  at  all  events  upou  the 
death  of  George  lY.,  and  that  there  was  no 
lawful  authority  to  substitute  the  name 
of  the  reigning  Sovereign.  I  think  this 
point  not  tenable,  and  that  the  name  of 
George  is  introduced  into  the  form  of 
oath  in  its  corporate  character,  and  re- 
presents all  his  successors.  See  the  caso 
of  The  Farliament  in  Ireland  (a),  and 
Beg.  v.  Green  {b). 

Secondly,  that  the  words  **  upon  the 
true  faith  of  a  Christian  **  were  repealed 
by  the  statute  10  Geo.  1.  c.  4.,  to  which  I 

(a)  12  Rep.  110, 
(6)  1  Vent.  171. 


shall  have  occasion  hereafter  to  refer.  I 
also  think  this  point  not  tenable. 

Thirdly,  that  by  the  true  construction 
of  the  statutes,  an  obligation  is  imposed 
upon  all  Her  Majesty's  English  subjects, 
whether  Christians  or  Jews,  to  take  an 
oath  binding  upon  their  conscience, 
pledging  them  to  the  several  matters 
contained  in  the  oath  prescribed  by  the 
statute  6  Geo.  3.  c.  53.  That  the  words 
*'  upon  the  true  faith  of  a  Christian  "  were 
not  intended  by  the  legislature  as  a 
religious  test  at  all,  but  were  inserted  for 
an  entirely  different  object  and  purpose. 
And  that,  when  the  person  taking  the 
oath  is  not  a  Christian,  he  not  merely 
may,  but  oucht,  to  omit  these  words,  and 
take  the  oath  in  the  form  binding  upon 
his  conscience ;  and  that  the  oath  so  taKcn 
is  taken  in  a  lawful  manner,  and  relieves 
the  taker  from  all  penalties  which  are 
consequent  upon  tbe  refusal  or  neglect  to 
take  the  oath.  This  is  the  substantial 
question  in  the  case. 

Fourthly,  it  was  argued  that  the  words 
**  upon  the  true  faith  of  a  Christian  "  may 
be  omitted  by  virtue  of  the  statute,  1  &  2 
Vict.  c.  105. 

In  the  argument,  both  the  learned 
counsel  concurred  that  in  the  case  of 
Omichund  v.  Barker  (a),  the  true  nature 
of  an  oath,  and  the  law  of  England  in 
regard  to  it,  were  rightly  laid  down  and 
established ;  and  both  also  expressed  their 
concurrence  in  the  doctrine  of  Lord  Coke 
in  2  Inst.  479  &  719,  viz.,  that  a  new  oath 
cannot  be  imposed,  nor  an  existing  oath 
altered,  except  by  authority  of  Parlia- 
ment. 

The  case  of  Omichund  v.  Barker  was 
decided  by  Lord  Chancellor  Hardtoicke, 
assisted  by  the  two  Chief  Justices  and  the 
Chief  Baron,  and  has  always  been  con- 
sidered of  great  authority.  The  question 
was,  whether  the  deposition  of  a  Gontoo 
witness  taken  in  India,  on  an  oath  ad- 
miniHtered  to  him  in  the  form  binding 
upou  persons  professing  the  Gentoo  re- 
ligion, was  admissible  in  evidence  in  a 
suit  in  the  Court  of  Chancery  in  tiiis 
country.  The  form  of  administering  the 
oath  was,  that  the  witness  touched  with 
his  hand  the  foot  of  a  Brahmin,  whilst 
another  priest  touched  the  hand  of  the 
latter.  In  the  arguments  and  judgments 
in  that  case,  the  law  and  practice  as  to 
the  administering  of  oaths  to  Jews  were 
much  discussed ;  and  from  the  authorities 
there  cited,  it  appears  that  the  Jews  wore 
resident  in  England  before  the  Conquest, 
and  then  took  oaths ;  and  an  instance  was 
cited  from  Wilkine,  Saxon  Laws,  of  a  writ 
issued  to  summon  "sex  legalcs  homines 


(a)  Willcs,  538,  1  Atk.  2I, 
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et  BOX  leg^les  JudsBos  **{a)  to  make  a  jnry. 
Various  other  authorities  were  there  cited, 
to  show  that  oaths  were  administered  to 
Jews  before  their  banishment,  which  took 
place  in  the  reign  of  Edwa/rdl.  (Mad.Hist. 
Exch.  261,  cd.  1759).  It  is  there  stated  also, 
that  it  is  supposed  that  they  were  not 
by  law  permitted  to  return  until  the  time 
of  the  Commonwealth  ;  but,  however 
this  may  be,  there,  is  no  doubt  that  for  a 
▼efy  long  period  of  time  there  have  been  in 
England  very  many  Jews,  British-bom 
Bubjeots,  entitled  to  the  protection  and 
subject  to  the  control  of  the  laws,  precisely 
in  the  same  manner  and  to  the  same 
extent  as  the  Christian  subjects  of  the 
realm. 

The  doctrine  laid  down  hj  the  Lord 
Ohancdlor  and  all  the  other  judges  was 
that  the  essence  of  an  oath  was  an  appeal  to 
a  Supreme  Being,  in  whose  existence  the 
person  taking  the  oath  believed,  and 
whom  he  also  believed  to  be  a  rewarder 
of  truth  and  an  avenger  of  falsehood ;  and 
that  the  form  of  taking  an  oath  was  n 
mere  ontward  act,  and  not  essential  to  the 
oath ;  which  ought  to  be  administered 
to  all  persons  according  to  their  own 
religious  opinions,  and  in  such  manner 
as  most  afifbcted  their  consciences. 

The  present  oath  of  abjuration  itself  is 
contained  in  the  statute  6  Geo.  3.  c.  53.  s.l. 
But  this  statute  was  passed  in  1766,  merely 
for  the  purpose  of  making  an  alteration  in 
its  form,  wnich  became  necessary  in  con- 
sequence of  the  death  of  the  Old  Pretender, 
who  died  in  1765 ;  and  in  order  to  ascer- 
tain its  true  construction,  it  must  be 
considered  together  and  in  connection 
with  the  statute  1  Oeo.  1.  st.  9i,  c.  13.  This 
latter  statute  was  made  upon  the  accession 
of  the  House  of  Hanover,  and  contains  the 
three  oaths,  viz.,  of  allegiance,  supremacy, 
and  abjuration ;  and,  as  has  been  already 
observed,  the  6  Oeo.  3.  c.  53.  merely  alters 
the  form  of  the  latter  oath,  but  makes  no 
alteration  in  its  substance. 

It  was  submitted  by  the  learned  counsel 
for  the  plaintitf ,  in  his  very  able  argument, 
that,  in  order  to  arrive  at  the  true  con- 
struction of  these  Acts  of  Parliament,  it 
was  necessary  to  go  back  to  the  old 
statutes  which  originally  imposed  par- 
liamentary oaths,  and  attentively  con* 
sider  their  provisions  and  requirements ; 
and  he  referred  us  to  the  statute  1  Eliz. 
c.  1.  as  the  first  statute  bearing  upon  the 
subject.  That  was  entitled — 
"  An  Act  restoring  to  the  Crown  the  ancient 
jurif«diction  over  the  Estate  Ecclesiastical  and 
Spiritual,  and  abolishing  all  Foreign  Power  re- 
pugnant to  the  same.'' 

(a)  Wilkins,  Leges  Anglo-Saxonicse,  1721. 
See  Pollock  and  Maitland,  History  of  English 
Law,  vol.  1,  p.  456. 

JUDOMSNT   or   THB   CoURT   OF  ExOHSQUBJl,  MaKTIN,  B. 


The  Act  begins  by  reciting  the  statutes 
of  King  Henry  VIII.,  for  the  extinguish- 
ment of  all  foreign  powers  and  authorities, 
and  the  repeal  of  those  statutes  by  an  Act 
in  the  reign  of  Queen  Mary,  and  pro- 
ceeds to  repeal  the  latker  Act  and  re- 
enact  the  former. 

This  Act  of  Queen  Sliaaheth  is  obviously 
directed  against  the  Pope  and  the  See  of 
Bome,  and  has  no  relation  whatever  to 
Jews,  who,  us  has  already  been  observed, 
wore  then  bankbed  the  kingdom.  By 
the  19th  section,  all  ecclesiastical  persons, 
and  all  judges,  justices,  mayors,  and  other 
public  oiEcers  were  required  to  make  an 
oath  upon  the  Bvangebsts  of  the  Queen's 
supremacy. 

The  words  ''upon  the  true  faith  of  a 
Christian  '*  were  not  contained  in  this 
oath.  It  concluded  with  the  words  **so 
help  me  God,  and  by  the  contents  of  this 
book."  (a) 

Had  this  statute  continued  in  force 
until  the  present  time,  the  requirement 
that  the  oath  should  be  taken  upon  the 
Evangelists  would  have  raised  a  questioti 
somewhat  similar  to  that  in  the  present 
case ;  for  although  it  was  holden  in  the 
case  Boheley  v.  Langston  {a)  that  a  Jew 
sworn  upon  the  Old  Testament  was  sworn 
upon  the  Evangelists,  it  seems  to  me  that 
the  opinion  of  the  Lord  Chief  Bcuvn  iu 
OmieiMmd  v.  Barker,  that  an  oath  upon  the 
Old  Testament  was  not  an  oath  upon  the 
Evangelists,  is  the  better  opinion. 

This  statute  did  not  extend  to  raemborf! 
of  the  House  of  Commons,  but  by  the 
5  Eliz.  c.  1.  8. 16  it  was  extended  te  them, 
and  they  were  required  to  take  the  oath 
of  supremacy  before  the  Lord  Steward. 

It  is  also  obvious  that  this  statute  was 
solely  directed  against  the  Po^  and  the 
See  of  Rome.    It  begins  by  reciting  the — 

"hurts,  perils,  and  dishonours  befallen  to  the 
Queen  and  the  whole  estate  of  the  realm,  by 
means  of  the  jurisdiction  and  power  of  that  See 
and  the  danger  then  existing  from  the  fiiutors 
of  the  said  usurped  power,  at  that  time  grown  to 
marvellous  outrage  and  licentious  boldness,*' 

and  then — 

"  requiring  more  sharp  restraint  and  correction 
of  laws  than  hitherto  "  : 

and  every  section  of  the  statute  is  directed 
to  the  single  object  of  the  protection  of 
the  Queen  and  State  against  the  Pope  and 
persons  of  the  Soman  Catholic  religion. 

The  next  statute  to  which  we  were  re- 
ferred by  the  learned  counsel  for  the 
plaintiff  was  the  3  Joe.  1.  c.  4.,  and  it  was 
stated  by  him  to  contain  the  germ  of  the 
oath  of  abjuration.  I  concur  with  him  in 
thinking  that  this   statute    has   an    im-i 

(a)  Set  out  above,  p.  117. 
(6)  2  Keb.  314. 
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portant  bearing  upon  the  present  question.  I 
The  words   "upon  the  true    faith  of  a| 
Christian "  first  occur  in  it,  and  if  the  i 
object  and  intention  of  the  legislature  in 
inserting  them  was  to  create  a  test  of 
Christianity,  they  then  would  be  of  the 
esseuce  of   the   oath  therein  contained; 
bntif  they  wore  inserted  for  an  entirely 
different  purpose  and  object,  and  were  not 
intended  as  a  test  of  Obristianity  at  all, 
but  as  a  test  of  and  secarity  for  loyalty 
and  obedience,  they  would  then  seem  not 
to  be  of  that  essential  nature. 
The  Act  is  entitled — 

"  An  Act  for  the  Better  Discovering  and  Re- 
prcssing  of  Popish  Kecusants.*' 

It  was  passed  immediately  after  the 
Qonpowder  Plot,  and  begins  by  reciting 
that  it  was  found  by  daily  experience 
that  many  of  His  Majesty's  subjects, 
who  adhered  in  their  hearts  to  the 
Popish  religion,  were  by  its  infection  and 
by  the  wicked  counsel  of  Jesuits  and 
others  so  far  perverted  from  their  loyalty 
and  allegiance  as  to  entertain  treasonable 
conspiracies,  as  appeared  by  the  late 
attempt  to  blow  up  King  and  Parliament, 
andertaken,  at  the  instigation  of  Jesuits 
and  others,  by  their  scholars  taught  and 
instructed  for  that  purpose. 

It  then  proceeds  to  make  enactments 
directed  against  Popish  recusants,  and  by 
the  13th  section  enacts  that,  for  the  better 
trial  how  His  Majesty's  subjects  stand 
affected  in  point  of  their  loyaity  and  due 
obedience,  it  should  be  lawfhl  for  the 
bishop  in  his  diocese,  or  any  two  justices 
of  the  peace,  to  call  upon  a  great  number 
of  persons,  therein  described,  to  take  an 
oath  upon  the  Holy  Bvangelists,  "the 
tenor  of  which  oath  "  (the  statute  says) 
"  hereafter  followeth."  (a)    The  form  i 


"  I,  A.B.,  do  truly  and  Hincerely  acknowledge, 
profesB,  testify,  and  declare  in  my  conscience, 
before  God  and  the  world,  that  our  Sovereign 
Lord  King  James  is  lawful  and  rightftil  king  of 
this  realm  and  of  all  other  His  Majesty's  do- 
minions and  countries  " ; 

which  is  the  same  as  the  beginning  of  the 
present  oath  of  abjuration.  It  then  pro- 
ceeds to  deny  the  authority  of  the  Pope  to 
depose  the  King,  or  dispose  of  any  of  his 
kingdoms  or  dominions,  or  to  authorize 
any  foreign  prince  to  invado  them,  or  to 
discbarge  any  of  his  subjects  of  their 
allegiance.  It  then  proceeds,  as  in  the 
oath  of  abjuration,  to  pledge  the  taker  to 
bear  faith  and  true  allegiance  to  His 
MaieetT,  his  heirs  and  successors,  and  him 
and  t£em  to  defend  to  the  uttermost 
against  all  consmracies  and  attempts  what- 
soever which  should  be  made  against  his 
or  their  persons,  their  Crown  and  dignity, 

(s)  Bet  out  in  full  above,  p.  118. 


by  reason  or  colour  of  any  sentence  of 
excommunication  or  deprivation  or  other- 
wise, and  to  do  his  best  endeavour  to  dis- 
close and  make  known  unto  His  Majesty, 
his  heirs  and  successors,  all  treasons  and 
traitorous  conspiracies  which  he  should 
know  or  hear  of  to  be  against  him  or  any 
of  them ;  and  concludes  thus,  in  the  very 
words  of  the  conclusion  of  the  present 
abjuration  oath — 

"  And  all  these  things  I  do  plainly  and  sincerely 
acknowledge  and  swear,  according  to  these  ex- 
press words  by  me  spoken,  and  according  to  the 
plain  and  common  sense  and  understanding  of  the 
same  words,  without  any  equivocation,  or  mental 
evasion,  or  secret  reservation  whatsoever.  And 
I  do  make  this  recognition  and  acknowledgment 
heartily,  willingly,  and  truly,  upon  the  true  faith 
o£  a  Christian.     So  help  me  God." 

It  is  apparent  from  this,  as  well  as  many 
other  Acts  of  Parliament,  that  an  idea 
then  and  long  afterwards  prevailed,  that 
Roman  Catholics  were  in  a  different  con- 
dition with  regard  to  oaths  from  persons 
of  other  religious  denominations ;  and  that 
the  Jesuits  taught  that  the  Pope  had  power 
to  grant  absolution  from  oaths,  and  to 
dispense  with  the  performance  of  and 
adherence  to  them,  and  that  Boman  Catho- 
lies  themselves  made  these  parliamentary 
oaths  vrith  mental  evasions  and  secret 
reservations,  which  were  gupposed  to  have 
the  effect  of  nullifying  their  obligation; 
and  the  conclusion  of  the  oath  is  ezpressly 
directed  against  this  supposed  state  of 
things.  Now,  Jews  were  not  then  resident 
in  the  kingdom,  so  that  it  is  clear  that  tho 
words  * '  upon  the  true  faith  of  a  Chris- 
tian *'  were  not  inserted  with  any  hostile 
object  towards  them ;  and  the  statute 
expressly  declares  that  the  oath  was  im- 
posed  **for  the  better  trial  of  the  loyalty 
and  obedience  of  His  Majesty's  subjects  "  ; 
and  it  is  perfectly  obvious  to  my  mind 
that  the  words  were  introduced  into  this 
oath,  not  as  a  test  of  Christianity  at  all, 
but  in  order  the  more  effectually  to  bind 
and  affect  the  consciences  of  Roman  Ca- 
tholics. I  think  these  words  were  added 
in  order  to  create  the  most  sacred  and 
binding  obligation  upon  them,  and  for  no 
other  purpose.  The  Jews  were  never 
thought  of;  and,  indeed,  the  legislature 
in  all  probability  never  contemplated  that 
there  wei-e  any  subjects  of  the  kingdom 
who  were  not  Christians. 

Members  of  Parliament  were  not  in- 
cluded in  this  statute,  but  by  stat.  7  Jos.  1. 
c.  6.  they,  and  a  great  variety  of  other 
persons,  were  required  to  take  the  same 
oath. 

The  next  statute  mentioned  by  the 
learned  counsel  for  the  plaintiff  was  the 
30  Cha.  2.  St.  2.  c.  1.,  by  which  it  was  enacted 
that  no  person  should  vote  in  the  House 
of  Commons  until  he  took  the  oaths  of 
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allegiance  and  supremacy  and  made  the 
declaration  against  Iran  substantiation 
therein  contained,  (a)  It  was  by  means  of 
this  declaration  that  Roman  Catholics 
were  so  long  excluded  from  Parliament — 
no  person  of  that  religion  could  con- 
Bcientiously  take  it — and  it  continued  to 
be  required  to  be  made  until  the  Roman 
Catholic  Relief  Act  in  1829.  Now,  this 
was  an  Act  of  Parliament  creating  a  direct 
religious  test ;  and  that  the  legislature 
well  understood  how  to  create  religions 
tests  is  evident,  as  well  from  it  as  from  the 
Corporation  Act,  13  Glut..  2.  st.  2.  c.  1 .,  by 
the  12th  section  of  which  no  person  could 
be  chosen  to  the  principal  offices  in  corpora- 
tiouH  who  had  nut  taken  the  sacrament 
according  to  the  rites  of  the  Church  of 
England  within  a  year  before  his  election ; 
and  from  the  Test  Act,  25  Cha.  2.  c.  2.,  by 
which  all  persons  bearing  offices  and 
places  of  trust  under  the  Crown  were 
required  to  rcceiTe  the  Eamo  sacrament 
within  three  months  after  their  appoint- 
ment. 

The  next  statute  referred  to  was  the 
1  WilL  &  Jf.  St.  1.  c.  l.,(6)  which  enacted 
anew  the  oaths  of  allegiance  and  supremacy, 
expressly  naming  therein  King  WiUmm 
and  Queen  Mary,  and  provided  that  they 
should  be  taken  by  all  Members  of  Parlia- 
ment, together  with  the  declaration  against 
transubstanliation,  within  the  same  time 
as  limited  by  the  statute  30  Cha.  2.  above 
mentioned. 

A  question  here  arises  whether  there 
was  any  oath  or  declaration  at  this  time 
to  be  taken  or  made  by  members  of  Par- 
liament which  a  Jew  could  not  take,  and 
it  seems  to  me  that  there  was  none.  The 
words  '*  upon  the  Evangelists"  do  not 
occur  in  either  of  the  last-mentioned  Acts 
of  Parliamenti  and  there  was  nothing  in 
the  oaths  of  allegiance  and  supremacy 
themselves  to  prevent  their  being  taken 
by  a  Jew ;  indeed,  these  oaths  remain  in 
the  same  form  at  the  present  time,  and 
the  defendant  was  permitted  to  take  them, 
without  objection,  upon  the  Old  Testa- 
ment at  the  table  or  the  House  of  Com- 
mons, (c)  The  declaration  against  transub- 
statitiation  is  expressly  declared  to  be  for 
the  purpose  of  dieabling  Papists  from  sit- 
ting in  either  House  of  Parliament — it 
was  not  at  all  directed  against  Jews,  and 
it  seems  to  me  that  a  Jew  might  have 
made  it  with  truth. 

The  next  statute  referred  to  by  the 
learned  counsel  for  the  plaintif!'  was  the 
13  Will.  3.  c.  6.,  and  it  is  by  that  the  original 
oath  of  abjuration  was  imposed.((2)    It  is 


probable,  as  was  suggested  by  the  learned 
counseli  that  it  w^as  to  a  considerable  extent 
taken  from  the  oath  prescribed  by  3  Jas.  1. 
c.  4.,  but  it  certainly  is  the  original  oath  of 
abjuration.  The  legislative  measures  with 
respect  to  it  are  as  follows: — By  the 
1  Ann.  c.  16.(a)  the  oath  is  altered  in  form 
by  substituting  the  name  of  Queen  An7ie 
for  that  of  King  William;  but  the  same 
persons  are  required  to  take  it,  and  are 
subjected  to  the  same  penalties  in  case  of 
neglect  or  refusal.  By  the  6  Ann.  c.  41.  8.20., 
the  oath  was  altered  to  meet  the  state  of 
things  expected  to  arise  upon  the  death  of 
the  Queen  without  issue.  By  the  1  Oeo.  1. 
St.  2.  c.  13.,  on  the  accession  of  the  Houso 
of  Hanover,  the  oaths  of  allegiance,  supre- 
macy, and  abjuration  were  re-enacted :  and 
by  the  6  Geo.  3.  c.  53.,  as  has  already  been 
observed,  the  form  of  the  oath  of  abjuration 
was  altered,  to  meet  the  state  of  things  con- 
sequent upon  the  death  of  the  Old  Pre- 
tender, and  the  penalty  is  due,  if  at  all,  by 
virtue  of  these  two  latter  statutes. 

The  ordinary  rale  for  the  construction 
of  statutes  is  that  laid  down  in  Heydon^s 
case  (h) :  first,  ascertain  what  was  the  com- 
mon law ;  secondly,  what  yras  the  mischief 
for  which  the  common  law  had  not  pro- 
vided ;  thirdly,  what  was  the  remedy  pro- 
vided by  the  statute ;  and,  fourthly,  what 
was  the  true  reason  of  the  remedy.  This 
still  continues  to  be  the  rule.  In  Lyde  v. 
Ba/i'nard{c)  it  was  laid  down  by  this  Court 
in  their  judgment,  that  words  in  a  statute 
may  be  construed  in  a  sense  different  from 
the  ordinary  one,  when  the  Act  is  intended 
to  remedy  some  existing  mischief,  and  such 
a  construction  is  required  to  render  the 
remedy  effectual — for  an  Act  must  always 
be  construed  to  suppress  the  mischief  and 
advance  the  remedy.  In  Bac.  Abr.  Statute, 
I,  5,  it  is  said,  that — 

**  a  tbiujj  which  is  within  the  letter  of  a  statute 
is  not  within  the  statute  unless  it  be  within  the 
ioteution  of  the  makers.'' 

And  again;  the  construction  to  be  put 
upon  a  statute  is  that  which  best  answers 
the  intention  of  the  legislature ;  and  when- 
over  this  intention  can  be  discovered,  it 
ought  to  be  followed,  although  such  con- 
truction  seems  contrary  to  the  letter  of  the 
statute. 

Now  to  apply  the  above  rule  to  the  pre- 
sent case.  First  as  to  the  common  law. 
The  only  oath  imposed  by  the  common  law 
upon  the  subjects  of  this  realm  is  the  oath 
of  allegiance,  which  originated  in  the  old 
feudal  oath  of  fealty  ;  {d)  and  this  oath  all 
persons  capable  of  taking  an  oath  at  all 
can  lawfully  take.    Next  as  to  the  mischief 


(a)  See  above,  p.  120.  (a)  Ruff.  1  Ann.  at.  L  c.  22.,  and  6  Ann.  c.  7, 

(6)  See  above  p.  121.  (Jb)  8  Rep.  7. 

(c)  See  above,  p.  114.  (c)  1  M.  and  W.  101. 

{d)  See  above,  p.  122.  (rf)  fc>ee  Stubbs,  ConBtitutional  History,  §  62. 
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intended  to  be  remedied  by  the  statutes 
which  contain  the  oath  of  abj oration.  To 
my  mind,  it  is  clear  that  the  evil  against 
which  all  these  statutes  were  directed  was 
the  existence  of  persons  disaffected  to  the 
succession  of  the  Crown,  as  altered  at  the 
Bcvolution.  The  Act  of  the  13  Will.  3. 
c.  6.,  which  contains  the  original  oath,  is 
entitled — 


*•  An  Act  for  the  further  Security  of  His  Ma- 
jesty's Perfion,  and  the  succession  of  the  Crown 
in  file  Protestant  Line,  and  for  extiric^uishing  the 
hopes  of  the  pretended  Prince  of  Wales  and  all 
other  pretenders  and  their  open  and  secret 
abettors." 

The  words  of  the  oath  are,  in  sub- 
stance, as  follows,  and  clearly  show  the 
same  thing : — 

"  I,  A.B.,  do  truly  and  sincerely  acknowledge, 
profess,  testify,  and  declare,  in  ray  conscience, 
before  God  and  the  world,  that  our  Sovereign 
Lord  King  William  is  lawful  und  rightful  King 
of  this  realm,  and  of  all  other  His  Majesty's 
dominions  and  countries  thereto  belonging. 
And  1  do  solemnly  and  sincerely  declare,  that  I 
do  believe  in  my  conscience  that  the  fierson 
pretending  to  be  the  Prince  of  Wales  daring  the 
life  of  the  late  King  James,  and  bince  his  decease 
pretending  to  be  and  taking  upon  himself  the 
atyle  and  title  of  King  of  England  by  the  name 
of  James  III.,  hath  not  any  right  or  title  what- 
soever to  the  crown  of  this  realm,  or  any  other 
of  the  dominions  thereunto  belonging.  And  I 
do  renounce,  refuse,  and  abjure  any  allegiance  or 
obedience  to  him.  And  I  do  swear  that  I  will 
bear  faith  and  true  allegiance  to  His  Majesty 
King  WilTuun." 

The  oath  then  proceeds  to  pledge  the  per- 
son taking  it  to  defend  the  King,  to  disclose 
all  treason  and  traitorous  conspiracies 
known  to  him,  and  to  support  to  the  utmost 
of  his  power  the  limitation  and  succession 
of  the  Crown  as  it  stood  limited  by  the 
Acts  of  Settlement,  and  concludes  with  the 
8amc  identical  words  used  in  the  oath  con- 
tained in  the  statute  3  Jcu.  1.,  before 
mentioned. 

The  statute  1  Oeo.  1.  st.  2.  c.  13.,  is 
entitled — 

*'An  Act  for  the  further  Security  of  His 
Majesty's  Person  and  government,  and  the  luc- 
cession  of  the  Crown  in  the  Heirs  of  the  late 
Prineeas  Sophia,  being  Protestants,  and  for  extin- 
guishing the  hopes  of  the  pretended  Prince  of 
Wales,  and  his  open  and  secret  Abettors  : " 

which  is  in  substance  the  same  title  as 
that  of  the  13  WUL  3.  c.  6.  By  the  1st  sec- 
tion, the  three  oaths,  viz.,  of  allegiance,  of 
senpremacy,  and  of  abjuration,  are  re- 
enacted,  and  merely  altered  in  form  to 
meet  the  state  of  things  consequent  upon  the 
accession  of  the  House  of  Hanover.  By 
the  10th  section,  two  justices  of  the  peace 
may  tender  the  oath  to  any  person  whom 
they  may  suspect  to  be  disaffected;  and 
every  person  neglecting  or  refusing  to  take 


it  is  to  be  esteemed  and  adjudged  a  Popish 
recusant  convict,  and  to  forfeit  and  be  pro- 
ceeded against  as  such.  This  involved  the 
incapacity  to  hold  any  ofiice  or  employ- 
ment, (a)  to  keep  arms  for  his  defence, (&) 
to  come  within  ten  miles  of  London, (c)  to 
bring  any  action  at  law  or  suit  in  eG|^uity,(df) 
to  travel  above  five  miles  from  his  home 
unless  by  licence,  upon  pain  of  forfeitinc 
all  his  personal  property  ;  and,  if  required 
by  four  justices  so  to  do,  to  abjure  and 
renounce  the  realm,  and  in  the  event 
of  not  departing  within  the  time  limited, 
or  returning  without  the  King's  licence, 
to  be  guilty  of  felony,  and  suffer  death 
as  a  felon.(e)  By  the  11th  section,  to 
the  intent  and  purpose  that  no  person 
may  avoid  taking  the  oath,  two  justices 
are  authorized  to  summon  any  person 
before  them  to  take  it.  By  the  11th 
section  any  member  of  the  House  of 
Commons  voting  without  having  taken 
the  oath,  in  addition  to  the  oonsequences 
before  mentioned  and  the  penalty  songht 
to  be  recovered  in  this  action,  is  declared 
incapable  to  be  guardian  of  a  child,  to 
be  an  executor  or  administrator,  take 
any  legacy  or  benefit  under  any  deed  of 
gift,  or  to  vote  at  any  election  for  mem- 
bers to  serve  in  Parliament ;  in  short,  is 
utterly  deprived  of  the  protection  of  the 
law,  and  of  the  most  common  and  ordinary 
natural  rights  of  all  mankind. 

It  is  to  be  observed  that,  in  all  the  pre- 
ceding statutes,  the  oaths  of  allegiance, 
of  supromacy,  and  of  abjuration  were  re- 
quired to  be  taken  by  persons  holding 
certain  offices,  and  in  certain  professions 
only,  and  that  there  was  no  legislative 
obligation  upon  the  subjects  of  the  realm 
generally  to  take  them.  But  by  the  10th 
and  11th  sections  of  the  last  Act,  the  most 
extensive  powers  are  given  to  two  justices 
to  compel  all  persons  whom  they  may 
think  disaffected  or  dangerous  so  to  do 
under  the  most  severe  penalties;  and  I 
certainly  think  that  whatever  is  the 
proper  and  legal  form  of  administering 
the  oath  of  abjuration  to  a  Jew  not  a 
member  of  the  legislature,  is  the  proper 
and  legal  form  of  administering  it  to  a 
Jew  who  happens  to  be  one  ;  and  that  it 
cannot  be  lawful  to  omit  the  words 
"  upon  the  true  faith  of  a  Christian  "  in 
the  former  case,  and  to  insist  upon  them 
in  the  latter. 

Next,  as  to  the  remedy  proposed  to  be 
provided.  To  ascertain  this  rightly,  it 
seems  to  me  absolutely  necessary  to  con- 
sider what  was  the  prevailing    state  of 

(a)  25  Cha.  2.  c.  2.  (The  Test  Act,  1673). 

(A)  1  Will.  Si  M.  c.  9. 

(c)  3  Jas.  1.  c.  5.  and  1  Will.  &  M.  c.  15. 

(<f)  3  Ja«.  1.  c.  5.  and  1  Will.  &  M.  c.  8. 

(e)  35  Elis.  c.  2.  and  3  Jas.  1.  c.  5. 
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opinion  with  regard  to  political  oaths  at 
J;he  time  when  these  statates  paRsed.  And 
it  is  to  my  mind  clear,  from  the  pemsal 
of  them,  that  from  the  reign  of  Queen 
JBlizabeth  down  to  that  of  King  OeorgeJlL, 
it  was  considered  bj  the  legislature 
to  be  a  matter  of  the  utmost  benefit  and 
advantage  to  the  Grown  and  State  that 
the  subjects  of  these  realms  should  take 
these  oaths  (of  which  the  oath  of  abjura- 
tion was  one);  and  that,  not  as  a  mere 
matter  of  form,  but  that  the  person  taking 
it  should  be  really  bound  in  his  conscience 
to  the  matters  therein  contained,  and 
under  a  religions  obligation  to  perform 
and  abide  by  them :  and  I  think  the 
remedy  provided  and  meant  to  be  pro- 
vided by  the  statute  was,  that  persons 
shall  be  compellable  to  take  this  oath  of 
abjuration,  and,  as  n  natural  and  legal 
consequence,  as  it  seems  to  me,  to  take  it 
in  a  manner  and  form  binding  upon  their 
consciences,  and  thereby  secure  to  the 
Crown  and  the  Government  the  benefit 
and  advantage  arising  from  and  conse- 
quent upon  an  oath  to  the  above  effect. 

At  this  time  Jews  were  livine  in 
England  in  very  considerable  nuraDers, 
and,  in  common  with  the  other  subiects  of 
the  realm,  were  liable  to  be  called  on  to 
tAke  the  oath  ;  and  their  neglect  or  refusal 
to  take  it  subjected  them  to  the  penalties 
which  I  have  mentioned.  Now,  to  permit 
a  Jew  to  make,  much  more  to  insist  upon 
his  making,  an  oath  **  upon  the  true  faith 
of  a  Christian,"  seems  to  me  to  be  absurd. 
•But  if  these  words  were  omitted,  and  the 
Jew  be  called  upon  and  required  to  take 
the  oath  without  using  them,  then,  accord- 
ing  to  the  finding  of  the  special  verdict,  it 
would  be  obligatory  and  binding  upon  him 
to  the  fullest  extent,  and  would  secure  to 
the  Crown  and  Government  the  entire 
advantage  and  benefit  contemplated  and 
intended  by  the  statute.  It  therefore 
seems  to  me,  that  a  construction  which 
admits  of  the  omission  of  the  words  in 
the  case  of  a  Jew  is  required  to  render 
the  statute  effectual,  and  directly  tends  to 
BupprcBS  the  mischief  and  advance  the 
remedy.  If,  however,  it  was  intended  by 
the  legislature  that  these  words  should  be 
of  the  substance  and  essence  of  the  oath, 
and  that  no  one  except  a  Christian  should 
be  admissible  to  take  it,  it  was  un- 
doubtedly competent  for  them  so  to  enact, 
and  the  oath  could  not  be  lawfully  taken 
except  they  were  used ;  but  I  think  that 
there  was  no  such  intention.  At  this 
time  there  was  no  oath  or  declaration  re- 
quired which  would  have  i)revented  a  J  ew 
from  sitting  and  voting  in  Parliament ; 
and  I  observe  nothing  whatever  in  the 
Act  which  has  any  tendency  to  show  that 
the  legislature  desired  or  wished  to  ex- 
clude them.    The    whole   frame  of   the 

Judgment  of  the  Coubt  of  Exghbqubr,  Mautiv,  B. 


statute  is  directed  against  persons  opposed 
to  the  new  limitation  of  the  Crown,  and 
who  were  truly  believed  to  be  principally 
Christians,  of  the  Boman  Catholic  re- 
ligion ;  and  I  think  the  words  *'  upon  the 
true  faith  of  a  Christian  "  were  inserted 
in  the  oath,  not  as  a  test  of  Christianity, 
but  for  an  entirely  different  object,  viz., 
for  the  purpose  of  framing  an  oath  in  a 
form  the  most  effectually  binding  upon 
the  consciences  of  the  Boman  Catholics. 

I  have  already  alluded  to  the  then 
existing  opinion,  that  persons  of  the 
Boman  Catnolic  religion  took  oaths  with 
mental  evasions  and  reservations,  which 
it  was  supposed  relieved  them  from  their 
obligation.  And  I  think  it  clearly  ap- 
pears, from  the  concluding  paragraph  of 
the  oath,  that  the  real  motive  for  the 
introduction  of  these  words  was  to  bind 
their  consciences  in  the  most  solemn 
manner. 

The  10th  section  of  the  statute  also 
shows  that  the  statute  itself  was  mainly 
directed  against  the  Boman  Catholics ; 
for  one  of  the  penalties  thereby  imposed 
was,  that  any  member  of  the  House  of 
Commons  voting  without  taking  the  oath 
should  be  deemed  and  adjudged  a  "  Popish 
recusant  convict.''  It  is  obvious  that  the 
legislature  could  never  have  intended 
that  a  Jew  should  be  so  designated,  when 
it  is  considered  that  the  offence  of  re- 
cusancy was  purged  by  the  "convict" 
making  an  acknowledgment  of  sorrow  for 
not  having  attended  divine  service  accord- 
ing to  the  rites  of  the  Church  of  England, 
and  denying  that  the  Pope  has  any  power 
in  this  kingdom. 

There  is  another  rule  for  construction 
of  statutes,  which  was  enunciated  by  the 
late  Mr.  Justice  Burton  in  the  case  of 
Warhurton  v.  Lovelctnd^{a)  and  which  will 
be  found  in  the  judgment  in  Becke  v. 
8mUh.(!b) 

It  is  as  follows  : — 

"  It  is  a  very  useful  rule  iu  the  construction 
of  a  statute  to  adhere  to  the  ordinary'  meaning 
of  the  words  used,  and  tu  the  grammatical  eon- 
structiou,  unless  that  is  at  variance  with  the 
intention  of  the  legislature,  to  bo  collected  from 
the  statute  itself,  or  leads  to  any  manifest 
absurdity  or  repugnance,  in  which  case  thi! 
language  may  be  varied  or  modified  so  as  to 
avoid  such  inoouveniecce,  but  no  further." 

This  rule  has  very  frequently  been 
relied  upon  of  late  years,  and  especially 
in  this  Court,  and  in  the  judgment  in 
Beche  v.  Smith  was  stated  to  have  been 
adopted  by  it.  Now  to  apply  it  to  the 
present  case.  What  was  the  intention  of 
the  legislature,  to  be  collected  from  the 


(a)  1  Hud.  &  Br.  648. 
(/>)  3  M.  &  W.  191. 
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statute  itBelf,  in  imposing  the  oath  of 
abjuration  P    Upon  tnis  I  cannot  think 
there  is   mnch  room    for    difference    of 
opinion :  and  that  the  intention  waa  that 
ail  members  of  the  legislature,  and  almost 
all  persons  holding  offices  in  the  State, 
and  all    persons  whatever  suspected  of 
disloyalty  or  disaffection  to  the  new  suc- 
cession, should  be  liable  to  be  called  on 
to  take  the  oath,  and  be  bound  in  their 
consciences  by  a  religious  obli^tion  to 
the  several  matters  contained  m  it.     In 
the  case  of  Jews  this  intention  can  be 
fuH^    effected,    and    all    inconvenience 
avoided,  by  so  far  varying  or  modifying 
the  language  as  to  omit  the  words  '*upon 
the  true  faith  of  a  Christian" — for  the 
special  verdict  finds  that  Jews  are  bound 
by  the  oath  when  these  words  are  omitted. 
Again,  I  do  not  think  there   can  be 
any^  difference  of  opinion  but  that  a  Jew 
is  liable  to  be  called  on  to  take  the  oath 
by  virtue  of  the  10th  and  1 1th  sections : 
and  suppose  an  instance  were  required  to 
be  given  of  such  an  absurdity  as  would 
justify  a  deviation  from  the  words  of  u 
statute,  in  order  to  prevent  an  absurd  and 
repugnant  construction,  and  meet  the  in- 
tention of  the  legislature,  I  think  there 
could  not  be  one  more  apt   than    that 
afforded  by  the    oath  of   abjuration    as 
applicable  to  Jews.  The  statute  prescribes 
that  all  persons,  suspected  of  disaffection 
to  the  new  succession  should  be  required 
to  take  the  oath,  and  thereby  pledge  them- 
selves to  the  affinnance  and  defence  of  the 
title  of  the  new  line,  and  abjure  that  of 
the  Siuarts. 

It  was  not,  however,  foreseen  that  any 
other  than  Christians  were  liable  to  take 
it ;  and  the  words  **  upon  the  true  faith  of 
a  Christian  "  were  inserted  for  a  particular 
object,  not  at  all  relating  to  Jews.  But 
Jews  are  liable  to  be  called  upon  to  take 
it,  and  by  the  omission  of  these  words 
can  put  themselves  under  the  religious 
obligpfttion  to  abide  by  and  perform  it, 
whilst,  by  using  them,  there  would  be  no 
binding  religious  sanction  to  render  it 
obligatory  upon  them.  Now,  can  a 
stronger  instance  of  absurdity  be  given 
than  to  insist  that  a  Jew  to  whom  the 
oath  was  administered  should  swear  it 
"  upon  the  true  faith  of  a  Christian " ; 
and  on  the  contrary,  do  not  common  sense 
and  reason  point  out  that  the  proper  mode 
of  administering  the  oath  is  to  insist  upon 
his  omitting  these  words,  and  thereby 
make  it  a  form  binding  and  obli^tory 
upon  him  P  And,  in  my  opinion,  if  this 
be  the  lawful  form  of  administering  the 
oath  to  a  Jew  not  a  member  of  the  legis- 
lature, it  is  a  lawful  form  of  administering 
it  to  one  who  is ;  the  statute  making  no 
distinction  between  one  and  the  other. 
These  are  highly  penal  statutes,  and 


ought  to  receive  a  just  and  reasonable 
construction.  What  is  such  a  construe* 
tion  as  is  consonant  to  justice  and  reason 
is  a  point  upon  which  men's  minds  much 
differ;  but  to  mine  it  does  not  appear 
consonant  to  either  to  held  that  a  Jew — 
who  is  certainly  liable  to  be  called  on  to 
take  the  oath,  and  who,  as  is  found  by 
this  special  verdict,  is  perfectly  capable  of 
taking  and  being  bound  by  it,  ana  who  is 
willing  to  take  it  in  a  form  and  manner 
binding  upon  his  oonscience,  and  who 
merely  refuses  to  use  the  words  *'  upon 
the  true  faith  of  a  Christian,"  which  are 
not  at  all  applicable  to  him,  or,  in  my 
opinion,  intended  by  the  legislature  so  to 
be,  and  which,  if  used  by  him,  would 
render  the  oath  null  and  absurd,  if  not 
worse — is  by  such  refusal  to  become  in- 
0£^able  of  suing  either  at  law  on  in  equity, 
to  be  guardian  of  his  own  child,  to  be 
confined  within  the  limits  of  five  miles 
from  his  own  house,  to  be  incapable  of 
keeping  arms  for  his  own  defence,  or 
having  property  bequeathed  or  given  to 
him  ;  and,  at  the  discretion  or  caprice  of 
four  justices  of  the  peace,  to  be  liable  to 
be  banished ;  and  in  the  event  of  his  re- 
turning to  the  kingdom  without  the 
licence  of  the  Crown,  lo  suffer  death  as  a 
felon. 

As  I  have  already  intimated,  I  am  of 
opinion  that,  upon  the  true  construction  of 
the  statute,  and  in  order  to  effectually 
carry  out  its  object  and  intention,  a  Jew 
ought  to  take  the  oath  of  abjnration 
omitting  the  words  in  question;  and  it 
appears  to  me  that  a  construction  tho  other 
way,  which  of  necessity  leads  to  the  conse- 
quences I  have  just  mentioned,  and  in 
addition  excludes  Jews  from  sitting  and 
voting  in  Parliament,  not  by  a  direct  and 
intentional  legislative  Act,  but  by  an 
unforeseen  and  unintended  application  of 
a  few  words  inserted  in  an  oath  with  an 
entirely  different  object,  is  not  in  accord- 
ance with  what  I  consider  to  be  the 
Erinciples  and  practice  of  the  law  of  Eng- 
md.  As  before  observed,  the  statute 
6  Oeo,  3.  c.  53.  merely  alters  the  form  of 
the  oath,  and  subjects  persons  neglecting 
or  refusing  to  take  it  to  the  consequences 
as  enacted  by  the  former  statute. 

There  was  another  statute,  the  10  Geo,  1. 
c.  4.,  which  was  relied  upon  by  both  the 
learned  counsel  as  supporting  their  respec- 
tive views. 

It  was  contended  by  the  learned  counsel 
for  the  plaintiff,  that  the  18th  section  of 
that  statute  proved  that  the  words  **  upon 
the  true  faith  of  a  Christian  "  could  only 
be  omitted  from  the  abjuration  oath  by  an 
express  enactment  of  the  legislature.  On 
the  other  hand,  it  was  urged  by  the  learned 
counsel  for  the  defendant,  first,  that  that 
section  continued  in  force  until  the  present 
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time ;  or,  secondly,  if  it  did  not,  inasmncb 
as  there  never  was  any  intention  of  the 
legislature  to  oppose  any  impediment  to 
Jews  taking  the  abjuration  oath,  that  the 
omission  to  continue  the  enactment  proved 
that  the  legislature  did  not  consider  tlie 
use  of  these  words  by  a  Jew  essential  to 
the  due  taking  of  it.  This  statute  appears 
to  have  been  enacted  under  these  circum- 
stances :  By  a  statute  of  the  9  Oeo.  1 .  c.  24. 
(which  passed  in  1722),  persons  who 
neglected  to  take  the  oaths  prescribed  by 
the  1  Geo.  1.  st.  2.  c.  13.  before  the  25th  of 
December  1723  were  obliged  to  register 
their  estates,  and  the  statute  10  Oeo.  1. 
c.  4.  was  made  to  amend  this  Act,  by 
enlarging  the  time  for  taking  these  oaths 
until  the  28th  of  November  1724  ;  and  in 
the  18th  section  it  was  enacted  that  when- 
ever any  subject  of  His  Majesty  professing 
the  Jewish  religi(m  should  present  himself 
to  take  the  oath  of  abjuration  ''  in  pur- 
suance of  the  above-recited  or  this  Act,"  the 
woi-ds,  **  upon  the  true  faith  of  a  Christian" 
should  be  omitted,  and  snch  persons  were 
fco  be  sworn  in  like  manner  as  Jews  were 
admitted  to  be  sworn  to  give  evidence  in 
courts  of  justice. 

These  Acts  of  Parliament  appear  to  be 
the  foundation  of  a  class  of  statutes  which 
very  soon  became  annual,  and  continue  to 
the'  present  time,  known  by  the  name  of 
the  **  Indemnity  Acts."  (a) 

This  provision  with  respect  to  Jews  is 
not  to  be  found  in  nny  of  them  except  in 
the  statute  above  mentioned.  I  agree  with 
the  learned  counsel  for  the  plaintiff,  that 
this  section  in  its  terms  only  extends  to  the 
oath  prescribed  to  be  taken  by  virtue  of 
the  statute  itself,  and  of  the  statute 
9  Geo,  1.  c.  24.  recited  in  it;  but  I  do  not 
think  that  the  argument  on  either  side  is 
much  advanced  by  reason  of  this  18th 
section.  It  is  quite  notorious  that  Acts  of 
Parliament  are  frequently  made,  and  that 
much  more  frequently  sections  are  intro- 
duced, to  meet  objectifina  and  set  at  rest 
doubts,  without  much  consideration 
whether  they  be  really  well  founded  or  not; 
and  considering  the  class  of  persons  by 
whom  this  oath  is  to  be  administered,  it 
might  well  be  that  the  legislature  thought 
it  desirable,  in  thecase  of  Jews,  to  expressly 
dispense  with  the  words  '*  upon  the  true 
faith  of  a  Christian,"  although,  upon  the 
true  construction  of  the  Act  im|>osing  the 
oath  by  persons  skilled  in  the  law,  the  use 
of  such  words  ought  to  be  omitted.  On  the 
other  hand ,  as  was  contended  by  the  learned 
counsel  for  the  defendant,  the  omission  of 
this  enactment  in  the  subsequent  Indem- 
nity Acts  may  have  a  tendency  to  show 
that  the  continuance  of  it  was  deemed 


(a)  See  Lecky,  History  of  England   in  the  • 
I8th  Century,  vol.  i,  p.  ai!J,  crtit.  1892. 


unnecessary,  and  that  Jews  might  lawfully 
take  the  oath  without  using  the  words 
—for  there  is  no  reason  whatever  to 
suppose  that  the  legislature  at  all  desired 
to  impose  any  difficulty  upon  Jews  in 
respect  to  this  oath. 

The  arguments,  on  both  sides,  on  thin 
point  do  not  appear  to  me  to  be  of  much 
weight. 

There  was  another  Act  of  Parliament 
referred  to  by  the  learned  counsel  for  the 
plaintiff,  the  18  Oeo,  2.  o.  7.,  being  an  Act 
for  naturalizing  such  foreign  Protestants 
and  others  (the  others  being  Quakers  and 
Jews)  as  should  settle  in  the  American 
colonics. 

In  the  3rd  section  of  that  Act  it  is 
recited  that,  by  reason  of  the  words  '*  upon 
the  true  faith  of  a  Christian,"  Jews  may 
be  prevented  from  receiving  the  benefit  of 
the  Act,  and  it  is  enacted  that  these  may 
be  omitted  in  like  manner  as  by  the  18th 
section  of  10  Geo.  1.  c.  4.  The  argument 
from  this  section  is  the  same,  perhaps  not 
so  strong  as  that  1  havo  already  referred 
to,  and  is  open  to  the  same  answer. 

There  were  a  variety  of  other  statutes 
mentioned,  beginning  with  the  14  Glut,  2. 
c.  1.,  with  respect  to  Quakers.  It  is 
clear  from  the  provisions  of  this  Act, 
that  at  that  period  Quakers  were  supposed 
to  be  a  sect  dangerous  to  the  State,  and 
their  objection  to  take  an  oath  (which 
they  then  and  still  object  to  take  upon 
religions  grounds)  is  treated  as  a  crime. 
In  course  of  time,  however,  the  utter 
groundlessness  of  any  suspicion  that  dan- 
gerous political  principles  were  held  by 
Quakers  became  apparent,  and  by  various 
Acts  of  Parliament,  cited  by  the  learned 
counsel,  they  have  been  placed  on  the 
same  footing  as  all  the  rest  of  Her  Ma- 
jesty's subjects,  and  permitted  to  affirm  in 
all  cases  where  persons  not  objecting  to 
take  oaths  are  called  upon  to  make  them. 
1  do  not  think  that  these  statutes  much 
assist  us  in  arriving  at  the  true  conclusion 
upon  the  present  question. 

The  fourth  point  made  by  the  learned 
counsel  for  the  defendant  was,  that  the 
defendant  was  authorized  to  omit  the 
words  •*  upon  the  tme  faith  of  a  Chris* 
tian  "  by  virtue  of  the  stat.  1  «k  2  Ftcf. 
c.  105.  I  do  not  think  that  this  statute 
has  of  itself  such  an  effect.  In  truth,  it 
merely  enacts  that  the  defendant  was 
bound  by  the  oath  as  taken  by  him,  and 
would  be  liable  to  any  temporal  punish- 
ment consequent  upon  his  swearing  falsely 
to  it;  but  in  reality  this  special  verdict 
finds  that  the  defendant  was  so  bound; 
and  I  think  he  would  be  liable  to  any 
penal  consequences  consequent  upon  his 
oath  being  false  without  the  aid  of  this 
stntutc.  There  is,  no  doubt,  considerable 
difficulty  in  duly  considering  the  present 
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quesfcion,  Arising  from  the  circamstance 
that  at  the  present  day  very  many,  pro- 
bably the  greater  number  of  persons,  are 
disposed  to  consider  the  taking  of  these 
Parliamentary  oaths — especially  the  oath 
of  abjaration,  which  in  reality  has  become 
worn  out  (the  mischief  against  which  it 
was  directed  having  become  extinct  by  the 
failore  of  the  direct  line  of  the  house  of 
Siuari^ — to  create  no  real  binding  obliga- 
tion upon  the  conscience,  and  to  be  a  mere 
matter  of  form,  (a)  But  it  was  not  so  con- 
sidered when  the  Stat.  1  Oeo.  1.  was  passed. 
It  is  obvious  from  it,  and  a  variety  of  other 
statutes  passed  in  the  reign  of  Queen 
Anne^  that  the  legislature  attached  very 
great  importance  to  the  religious  obliga- 
tion imposed  upon  the  conscience  by 
taking  these  oatns,  and  deemed  that  an 
immense  public  benefit  and  advantage  was 
thereby  ootained  for  the  Crown  and  Go- 
vernment ;  and  as  a  Jew,  by  omitting  the 
words  *'  upon  the  true  faith  of  a  Chris- 
tian,'* might  have  1)een  placed  under  the 
conscientious  obligation  created  by  taking 
the  oath  of  abjuration,  I  think  1  best 
c&rry  out  the  intention  of  the  legislature, 
and  give  the  true  legal  construction  to  the 
statute,  by  holding  that  the  legal  foi*m  of 
administering  the  oath  to  a  Jew  is  to  omit 
these  words;  and  that  I  thereby  render 
the  statute  more  effectual  by  suppressing 
the  mischief  and  advancing  the  remedy 
contemplated  bv  it.  For  these  reasons  I 
am  of  opinion  that  the  defendant  lawfully 
took  the  oath,  and  is  entitled  to  the  judg- 
ment of  the  Court. 


Aldbbsoit,  B.  :  My  brother  Martin  has 
fully  stated  the  pleadings  and  the  finding 
of  the  jury  in  this  case,  and  it  is  not 
necessaiT,  therefore,  that  I  should  repeat 
them.  On  several  points  in  this  case 
there  is  no  difference  of  opinion  on  the 
bench.  We  all  agree  in  thinking  that,  of 
the  four  points  made  by  Sir  FUzray  Kelly ^ 
three  at  all  events  cannot  be  supported. 
The  onlv  point  on  which  we  entertained 
any  doubt,  and  on  which  I  regret  to  find 
we  are  not  now  agreed,  is  whether,  in 
taking  the  oath  of  abjuration,  Mr.  BaXo* 
morUf  the  present  defendant,  was  bound 
to  hare  adaed  the  words  "  upon  the  true 
faith  of  a  Christian  "  to  those  which  he 
did  consent  to  utter  and  attest  by  his 
oath;  or  whether,  by  designedly  and  of 
purpose  omitting  those  words,  he  is  in 
fact  to  be  deemed  not  to  hare  taken  that 
oath  at  all,  and  so  to  haye  incurred  the 
penalties  contained  in  the  17 ch  section  of 
the  1  Oeo,  1.  st.  2.  c.  13.  It  is  on  this 
point  alone,  therefore,  that  I  shall  deliver 

(a)  The  abjuration  oath  has  since  been 
abolished,  see  below,  p.  190  n. 
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my  judgment;  and  I  am  obliged  to  say 
that  I  differ  with  my  learned  brother  in 
his  view  of  the  case,  and  have  come  to  a 
clear  opinion  that  the  plaintiff  is  entitled 
to  our  jadgmcnt.  The  real  question  is, 
whether  these  words  are  a  part,  and  an 
essential  part,  of  this  oath,  and  are  to  be 
used  by  all  who  are  required  to  take  it, 
unless  they  have  some  special  privilege 
for  omitting  them  expressly  given  by  tho 
legislature.  I  take  the  principles  on 
which  our  decision  is  to  rest  to  be  quito 
undisputed. 

Where  an  outh  is  to  be  takon  in  ordor  to 
establish  affirmatively  or  negatively  any 
proposition  by  a  witness,  I  a^ee  that 
Omichund  v.  Barker  (a)  has  settled  that  it 
ought  to  be  taken  in  that  form,  and  upon 
that  sanction,  which  most  effectually  binds 
the  conscience  of  the  party  swearing. 
Thus,  a  Jew  is  to  be  sworn  on  the  Book 
of  the  Law  and  with  his  head  covered,  a 
Brahmin  bv  the  mode  prescribed  by  his 
particular  faith,  a  Chinese  by  his  special 
ceremonies,  and  the  like.  But  it  is  also 
clear,  and  expressly  admitted  by  tho  Tjord 
Chief  Jnstice  Willes  in  his  judgment,  re- 
ferring to  Lord  Cohere  authority  on  the 
subject,  that  in  the  ease  of  oaths  of  office 
or  of  qualification,  where  the  very  form  of 
the  oath,  as  well  as  the  oath  itself,  is  pro- 
scribed by  the  legislature,  there  the  direc- 
tions of  tho  legislature  must  be  literally 
followed ;  and  the  oath  must,  and  can  only 
lawfully,  be  taken  in  the  prescribed  form, 
until  that  form  be  altered  by  the  same 
authority  which  appointed  it.  The  ques- 
tion, therefore,  here  is,  have  the  legisla- 
ture required  the  oath  of  abjuration  to  bo 
taken  in  a  prescribed  form,  and  are  tho 
words  ''  upon  the  true  faith  of  a  Chris- 
tian" a  part  of  that  prescribed  form? 
Now,  it  is  to  be  observed — and  it  is  of  tlio 
greatest  importance  to  advert  to  this — lluit 
the  legislature  uniformly  speak  of  "  tho  " 
oath  of  abjuration  where  they  require  it 
to  be  taken — they  do  not  use  the  indefinite 
article,  but  the  definite  one.  The  infer- 
ence is  inevitable,  that  they  contemplate 
the  allowance  of  but  one  oath  of  abjura- 
tion, in  one  form,  to  be  used  by  all 
persons  required  to  take  that  oath.  What- 
ever form  of  oath,  therefore,  was  required 
to  be  taken  by  the  Roman  Catholic,  tho 
same  form  was  to  be  adopted  by  the 
Protestant,  whether  churchman  or  dis- 
senter; and  the  same  (unless  there  1>o 
some  special  provision  made,  as  in  some 
cases  there  is)  must  be  taken  by  the  Jew, 
or  the  Turk,  or  any  other  religionist  who 
may  be  liable  to  take  the  oath,  as  a  quali- 
fication for  ofiice,  or  for  any  other  required 
purpose.  Unless  this  were  so,  the  legisla- 
ture would  never  have  fixed  a  form,  but 

(a)  Willes,  538. 
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wonld  have  said  that  ench  persons  most  take 
"  an  "  oath  of  abjuration  to  the  substance 
and  effect  following,  and  not  *^  the'**  oath 
of  abjuration  in  the  tenor  following,  as 
the^  have  done.  It  seems  to  me  that  the 
legitimate  result  of  my  brother  Martm'e 
reasoning  is,  therefore,  to  make  the  legis- 
lature, by  a  somewhat  forced  construction, 
use  this  indefinite  mode  of  expression, 
whereas  they  have  clearly  used  a  definite 
one ;  so  that  it  would  follow,  according  to 
his  view  of  the  case,  that  they  must  be 
supposed  to  have  allowed  one  form  of  the 
oath  of  abjuration  to  be  used  by  the  Jews, 
another  by  Eoman  Catholics,  and  possibly 
another  hj  persons  of  a  different  persua- 
sion. This,  however,  is  a  conclusion  so 
contrary  to  the  words  they  have  used,  that 
I  cannot  bring  myself  to  adopt  it.  If  then 
there  be,  in  the  absence  of  any  special 
exception  expressly  made  by  the  le^isln- 
ture,  but  one  form  of  the  oath  of  abjura- 
tion to  be  adopted  by  all,  we  must  proceed 
to  inquire  whether  these  words  are  an 
essential  part  of  that  form.  I  proceed, 
therefore,  to  examine  how  this  clanse  first 
got  into  the  oath  of  abjuration.  It  is  not 
found  in  the  oath  prescribed  in  the  reign 
of  Eliz(ibeth,{a)  but  is  first  found  in  3  Jos,  1. 
0. 4.,(5)  which  was  passed  upon  the  discovery 
of  what  is  called  the  Gunpowder  Plot. 

It  is  a  curious  fact,  only  lately  brought 
to  light  by  the  publication  of  a  MS.  from 
the  Bodleian  Librarv  at  Oxford,  by  Mr, 
Jardine,  (c)  that  one  of  the  main  proofs  used 
by  Lord  Cohe,  when  he  laid  that  ca^e  be- 
fore the  jury,  was  the  production  of  a 
little  book,  found  in  the  chamber  of 
Francis  Tresham,  one  of  the  conspirators 
mentioned  in  the  Act,  called  '*  A  Treatise 
on  Ecjui vocation." 

This  treatise,  corrected  in  the  hand- 
writing of  the  Jesuit  Garnet,  and  having 
the  imprimatur  of  BlcLchwell,  the  then 
arch-priest  of  England,  discusses  the 
question  how  far  a  person  called  upon,  as 
he  thinks  unjustly,  to  make  a  declaration 
or  nromise,  or  to  depose  or  swear  to  a  fact 
within  his  personal  knowledge,  may  law- 
fully equivocate,  by  using  ambiguous 
words  or  reservinpr  mentally  a  sense  of 
the  words  used  different  from  that  out- 
wardly expressed  by  him,  without  incur- 
ring tne  sin  of  lying  or  the  guilt  of  per- 
jury. The  question  is  there  resolved  in 
the  aflSrmative — that  he  may  lawfully  do 
this — and,  amongst  other  propositions,  it 
is  affirmed,  that  even  if  he  be  required,  by 
the  form  of  the  oath  tendered,  in  terms  to 
swear  "without  equivocation  or  mental 

(fl)  See  above,  p.  117. 

(6)  See  above,  p.  118. 

(c)  "  Narrative  of  the  Gunpowder  Plot,"  by 
David  Jardine ;  Gardiner,  History  of  England, 
vol.  1,  p.  267. 


reservation,"  he  may  still  eqaivocate  and 
mentally  reserve,  without  danger  to  his 
soul.  But  in  that  treatise  there  isone  excep* 
tion  to  all  this.  No  person  is  allowed  to 
equivocate  or  mentally  reserve,  without 
danger,  if  be  does  so,  of  incurring  mortal 
sin,  where  his  doing  so  brin^  apparently 
his  true  faith  towards  God  into  donbt  or 
dispute.  For  though  he  may  lawfully  on 
proper  occasions  omit  to  avow  his  tmo 
faitn,  he  must  never,  by  what  he  says  or 
swears*  bring  apparently  his  true  faith 
into  doubt  or  dispute  with  others.  Now 
this  treatise  being  before  the  Government 
of  King  James  I.  and  in  the  hands  of  his 
Attomey-G-eneral,  and  used  at  the  trial  of 
the  Gunpowder  Plot,  we  find  in  the  same 
year,  1 605,  that  in  a  statute  enacted  mainly 
with  reference  to  the  same  plot,  these 
words  ''upon  the  true  faith  of  a  Chris- 
tian "  are  for  the  first  time  added  to  the 
oath  of  obedience  then  framed,  and  for 
the  obvious  purpose,  as  I  think,  of  pre- 
venting effectually  all  such  equivocation, 
by  conclusively  fixing  a  sense  to  that  oath 
which  by  no  evasion  or  mental  reservation 
should  be  got  rid  of,  without  (even  in  tlye 
opinion  of  the  Jesuit  doctors  themselves) 
incurring  the  penalty  of  mortal  sin.  They 
were  therefore,  I  think,  not  merely  a  part 
of  that  oath,  but  the  most  effectual  and 
stringent  provision  in  it.  I  do  not  therefore 
call  this  properly  an  oath  intended  as  a  test 
of  Christianity — ^which  it  was  not — ^nor  as 
a  mere  test  of  obedience,  but  an  oath  in- 
tended as  a  test  of  obedience,  and  framed 
so  as  to  be  a  test  against  all  eqnivocation 
also.  But  this,  though  the  fact  to  which 
I  have  referred  is  a  very  curious  confirma-, 
tion  of  the  view  I  take  of  the  importance' 
of  the  words  on  which  this  case  turns,  is 
not  necessary  to  my  opinion.  It  wonld  be 
quite  sufficient,  I  tnink,  to  affirm  that  the 
legislature  have  said  expressly,  as  they  do, 
that  an  oath  is  to  be  taken,  '*the  tenor 
of  which  oath  hereafter  folioweth" — for 
*'  the  tenor"  implies  that  all  the  words 
which  follow  thereafter  are  part  of  the  oath 
itself.  It  is  to  be  observed  that,  in  all  the 
course  of  legislation  on  this  subject, 
either  these  words,  *•  the  tenor  of  the 
oath,"  or  equivalent  expressions,  are 
throughout  used  by  the  legislature.  I 
will  shortly  refer  to  them.  In  the  first 
place,  this  same  oath  of  obedience  was  by 
stat.  7  Ja;8.  1.  extended  and  applied  to  the 
members  of  the  legislature,  and  to  ail 
persons  enumerated  who  exercise  any 
ranctions  or  hold  any  offices  in  the  State. 
No  one  reading  this  Aot  can,  I  think, 
doubt  that  the  legislature  meant  this 
enactment  to  be  general,  and  without  any 
exception  of  persons,  whatever  might  be 
their  religious  opinions.  The  30  Qha.  2. 
St.  2.  left  these  oaths  untouched,  adding 
however  a  declaration  against  trananbetati- 
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tiation.    It  is  xmnecessary  to  refer  to  the 
intermediate  Acts  of  1  WiU.  &  M.,  at.  1.,  co.  1 . 
and  8.  more  particnlarly.     I  come  to  the 
13  WUL  3.  0.  6.  which  first  established  the 
oath  of  abjuration,  and  there  the  words 
are,  that  the  person  required  to  do  so  shall 
take  '*  the  oath  as  hereinafter  mentioned/' 
setting  out  expressly  the  form,  including 
and  ending  with  the  words  "upon  the 
tme  faith    of  a  Christian,"   introduced 
before  into  the  old  oath  of  obedience.  This 
form  of  oath  was  not  only  to  be  taken, 
bot  sobscribed  also,  which  shows,  I  think 
(for  there  is  no  trace  of  double  subscrip- 
tions to  be  found),  that  one  form  only  was 
to  be  allowed  and  adopted  without  addi- 
tion or  omission.   With  certain  alterations 
in  the  reign  of  Queen  Anne,  applicable 
only  to  altered  circumstaBces,  and  there- 
fore not  material  to  be  adverted  to,  things 
80  remained  up  to   the  1  Oeo,  1.   St.  2. 
c.  13,  when  the  three  oaths  of  allegiance, 
supremacy,  and  abjuration  were   for  the 
first  time  put  together ;  and  the  legislature 
there  expressly  required  them  to  be  taken 
"in  the  words  following,**  and  then  set 
forth  the  oath  of  abjuration,  containing 
the  words    "  upon  the    true    faith  of  a 
Christian."    Now,  how  is  it  possible  to 
give  effect  to  the  expression  *  *  in  the  words 
following"    if    we    do    not  use  all  the 
words  whioh  follow  P    I  cannot  see  how 
this  difficulty  can  be  got  over  by  construc- 
tion.   Lastly,  we  come  to  the  6   Oeo,  3. 
c.  r>3.  on   which   this  Case  depends,  by 
which  it  is  provided  that  the  oath  of  ab- 
juration (the  legislature   still   using  the 
definite    article     **the")     shall    be    ad- 
ministered in  such  manner  and  form  as 
is  hereinafter  set  down  and  prescribed, 
that  is  to  say,  &c. :  and  then,  as  before,  the 
oath    is  set  out,  ending  with  the  same 
words,"  upon  the  true  faith  of  a  Christian." 
Now,  when  I  find  the  legislature  begin- 
ning with  "the  tenor  of  the  oath,"  and 
going  on  with   "the  oath  as  hereinafter 
mentioned,"  then  saying  **  the  oath  in  the 
words  following,"  and  finally  **  the  oath  to 
be  administer^  in  such  manner  and  form 
as   is    hereinafter    mentioned    and    pre- 
scribed,"   and    find    also  that  all  these 
expressions  are  followed  by  a  form  contain- 
ing these  very  same  words,  how  am  I  to 
escape    from    the   conclusion  that  these 
woras  do  form  a  part  of  the  oath  pre- 
scribed  ?     But  it  is  argued  that  to  apply  it 
to  the  Jews  involves  an  absurdity,   and 
that   accordiuG^   to    what   has  been,   not 
improperly,  called  the  golden  rule  of  ccn- 
Btraction,    we  must    modify    the    literal 
construction  of  these  Acts  so  as  to  get  rid 
of  the  abenrdity  :  I  add  (and  I  hold  it  to  be 
jjart  of  the  rule),  only  so  far  as  is  absolute- 
ly necessary  to  get  rid  of  that  absurdity. 
Bnt  let  us   see  whether  it  is  absurd  to 
apply  these  provisions  to  the  Jew  as  well 


as  to  the  Christian.      The  legislature  did 
not  require  the  first  oath  of  obedience  to 
be  taken  by  all,  but  only  by  such  persons  as 
were  reasonably  liable  to  suspicion  bv  two 
justices  of  the  peace  acting  judicially,  or 
by  persons  who  had  omitted  to  do  certain 
acts.    It  may  be,  and  it  perhaps  was,  un- 
just  in  the  legislature  so  to  enact.     Bnt 
we  must  take  good  care,  in  applying  the 
golden   rule,    not   to  confonna  injustice 
with  absurdity.    The  reason  of  the  rule  is, 
that  the  absurdity  induces  us  to  conclude 
that  the  legislature  did  not  so  intend.     I 
am  afraid,  if  we  say  that  in  old  times, 
such  as  those  of  the  Gunpowder  Plot,  the 
legislature  must  be  held  not  to  have  in- 
tended what  now  we  judge   to  be  unjust, 
we  shall  ourselves  be  guilty  of  the  grossest 
absurdity.    I  am  afraid  that  I  should,  if 
that  were    the    proper   principle    to    be 
adopted,  be  obliged  to  hold  that  almost  all 
the  penal  statutes  had  no  operation  at  all, 
for  I  think  that  the  most  of  them  were 
grievously  unjust.     I  can  see  nothing  in 
this  or  the  subsequent  Act  containing  the 
oath  of  abjuration,  to  induce  me  to  believe 
that  the  legislature  did  not  intend  literally 
what  thev  said  expressly— viz.,  that  these 
Acts,  and  this  oatb,  were  to  apply  to,  and 
be  taken  by,   all  the  classes  of  persons 
therein    named,    of   whatsoever  form   of 
religion,  Catholic,  Protestant,  Quaker,  or 
Jew,  they  might  be,  and  in  the  verv  form 
set  down.      ^Lud  I  am  confirmed,   as  I 
think  conclusively,  in  this,  by  finding  that 
where,  on  its  being  brought  before  them, 
the  law  was  found  to  press  unfairly  on  any 
of  these  persons,  the  legislature  has  from 
time  to  time  relieved  them,  by  dispensing 
with  the  swearing  and  allowing  the  Quakers 
to  affirm;  and  by  dispensing  with  these 
very  words  of  the  oath;  "upon  the  true 
faith  of  a  Christian,"  in  the  case  of  the  Jews 
in  certain  cases.    That  dispensation  un« 
fortunately  does  not  extend  to  this  case; 
but  its  limited  existence  seems  to  me  to 
show    conclusively    the    opinion    of  the 
legislature  itself  on  this  point. 

The  words  of  the  13  Oeo.  2.  c.  7.  s.  3  aro 
very  remarkable.    The  Act  recites — 

"  Whereas  the  words  *  upon  the  true  faith  of  a 
Christian  '  are  contained  in  the  latter  part  of  the 
oath  of  abjumtion,  and  whereas  the  people  pro- 
fessing the  Jewish  religion  may  thereby  be 
prevented  from  receiving  the  benefit  of  this 
Act,"  &c. 

And  it  enacts,  that  when  a  Jew  proposes 
to  take  tiie  oath,  these  words  shall  be  left 
out ;  and  it  also  refers  to  the  limited  in- 
dulgence of  those  same  words  given  to  the 
Jews,  relieving  them  from  the  difficulties 
imposed  by  those  same  words,  by  an  Act 
j  passed  in  the  10  O  ear  go  1.  entitled — 

"  An  Act  for  explaining  and  amending  an  Act 
'  of  tho  last  session  of  Parliament,  entitled  <  An 
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Act  to  oblige  all  persons  being  Papists  in  8eot- 
laiid,  and  nil  persons  in  England/  to  lake  this 
oath  of  abjuration  in  its  terms.'* 

Now  this  recital  clearly  showg  that  Jews 
ia  England  wereinclnded  in  the  term  *'  all 
]>er8ons*' — as  indeed  could  not  well  be 
ilonbtcd — and  that  bnt  for  those  indul- 
gences they  were  always  bonnd  to  take 
the  oath  of  abjuration  including  these 
words :  and  this  Act  of  13  Geo.  2.  c.  7.  was 
passed  in  1739,  when  Lord  Hardwieke 
was  Chancellor,  and  Sir  Dudley  Byder  and 
Sir  John  Strange  were  Attorney  and 
Solicitor  General :  and  the  Acts  of  the  9 
and  10  George  I.  were  passed  when  Lord 
Macclesfield  was  Chancellor,  Lord  Bayvnond 
and  Lord  Hardwieke  Attorney  and  Solici- 
tor General.  Bnt  it  is  now  said  that  these 
throe  Acts  were  wholly  unnecessary,  and 
that  these  great  lawyers  ought  to  have 
known  it ;  and  we  are  now,in  the  year  of  our 
Lord  1852,  to  awake  from  a  sleep  into 
which  these  great  lawyers  and  the  whole 
legislature  of  those  periods  fell,  and  in 
which  all  persons  ever  since  have  remained, 
from  1739  down  to  the  time  of  this  argu- 
ment— for  within  our  time  these  words 
have  been  advisedly  left  out  of  the  oath  in 
the  case  of  the  Jews  by  Lord  Gam^fpbeUt  in  an 
Act  framed  by  him. (a)  I  cannot  therefore 
believe  this  to  be  a  reasonable  conclusion. 
And  besides,  this  argument  really  goes 
too  far ;  for  its  legitimate  extent  ought  to  be 
to  exempt  Jews  from  taking  any  oath  of 
abjuration  under  any  circnmstances  what- 
ever— seeing  that,  as  it  is  contended,  it  is 
absnrd  that  they  should  take  any  oath  thus 
framed,  and  no  other  oath  is  expressly 
provided  for  them  by  the  legislature.  No 
one  surely  can  suppose  that  the  legislature 
intended  this  result,  and  indeed  Sir  F, 
Kelly  did  not  cTon  venture  to  argue  to 
this  extent. 

But  let  us  for  a  moment  concede  that 
there  is  an  absurdity  in  requiring  all  such 
persons  under  all  circnmstances  to  take 
such  an  oath,  and  that  under  some  circum- 
stances it  would  be  impossible  to  suppose 
that  Jews  were  to  be  called  on  to  take  it. 
Then  I  say  that  the  golden  rule  only 
requires  us  to  stop  where  the  absurdity 
stops. 

It  cannot  surely  be  absurd  to  say  that 
the  legislature  may  have  really  intended  to 
require  such  an  oath  from  all  men,  Jews 
or  Christians,  who  take  office  or  purpose 
to  exercise  important  legislative  functions. 
If  so,  then  it  follows  that  the  utmost  that 
can  be  done  would  be  to  say  that  these 
Acts  as  to  Jews  must  be  in  construction 
confined  to  the  cases  of  their  taking  office, 
or  proposing  to  exercise  legislative  func- 
tions, and  that  in  the  other  cases  alone 
thoy  are  not  bonnd  to  take  the  oath  at  all. 

(a)  5  &  6  Will.  4,  c.  28. 
Judgment  of  tub  Coubt  or  Exciiequkb,  Aldbbson,  B. 


But  such  a  construction  (even  if  adopted, 
which  I  think  would  be  wrong)  could  be  of 
no  service  in  the  present  case. 

I  am  therefore  of  opinion  that  these 
words  do  form  a  distinct  and  essential  part 
of  the  oath  ;  because  ihey  interpret  and 
give  a  peculiar  and  stringent  sense  to  the 
previous  words  of  the  oath,  and  are  in 
lact  incorporated  in  and  form  part  of  each 
sentence  in  that  oath,  so  that  without 
them  no  part  of  the  oath  has  exactly  the 
same  meaning  as  it  has  when  they  are 
added  to  it.  I  believe  that  they  were 
advisedly  and  on  great  consideration 
originallv  adopted  (perhaps  on  Sir^^aiti 
Coke's  aavice),  and  that  they  have  been 
found  efiectual,  and  for  that  reason  re- 
tained ever  since.  I  think,  therefore, 
that  the  oath  is  Jiot  taken  at  all  if  these 
words  are  omitted  by  the  person  swearing, 
and  that  Mr.  Saiomons  has  therefore  voted 
without  previously  taking  the  oath  of 
abjuration. 

I  do  most  seriously  reflpret  that  I  am 
obliged,  as  a  mere  expounder  of  the  law, 
to  come  to  this  conclnsion — for  I  do  not 
believe  that  the  case  of  the  Jews  was  at 
all  thought  of  by  the  legislature  when  they 
framed  these  provisions.  I  think  that  it 
would  be  Tuore  worthy  of  this  country  to 
exclude  the  Jews  from  these  privileges 
(if  they  are  to  be  excluded  at  all,  as  to 
which  I  say  nothing)  by  some  direct 
enactment,  and  not  merely  by  the  casnal 
operation  of  a  clause  intended  apparently 
in  its  object  and  origin  to  apply  to  a  very 
different  class  of  the  subjects  of  England. 

I  regret  also  that  the  consequences  are 
so  serious,  involving  disabilities  of  the 
most  fearful  kind,  in  addition  to  the 
penalty  sought  to  be  recovered  in  this 
action,  and  in  fact  making  Mr.  8alom<m» 
for  the  futnre  almost  an  outlaw. 

It  is  to  be  hoped  that  some  remedy  will 
be  provided,  for  those  consequenoes  at 
least,  by  the  legislature.  My  duty  is, 
however,  plain.  It  is  to  expound,  and 
not  to  make  the  law — to  decioe  on  it  as  I 
find  it,  not  as  I  may  wibh  it  to  be. 

It  seems  to  me  that  the  law  on  this 
point  is  quite  clear,  and  that  judgment 
must  be  for  the  plaintiff. 


Pakke,  B.  :  The  question  of  the  de- 
fendant's liability  to  penalties  for  voting 
in  the  House  of  Commons  after  their 
Speaker  was  chosen,  and  before  he,  the 
defendant,  had  taken  the  oath  required 
by  the  6  Geo,  S.  c.  53.,  though  it  neces- 
sarily occupied  much  time  in  the  argu- 
ment, appears  to  me  to  lie  in  a  narrow 
compass. 

It  depends  mainly  on  the  construction 
of  that  statute  giving  the  form  of  the  oath 
of  abjuration,    which    everyone,   by   the 
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express  words  of  the  Act,  who  is  required 
to  take  and  sabscribe  it,  must  do— 


"  according  to  the  form  therein  set  down  and 
prescribed," 

within  such  lime  limited,  in  sach  man- 
ner, and  with  due  obeerTance  of  the 
bame  requisites,  and  with  benefit  of  the 
same  sayiogB,  provisions,  and  indemni- 
ties, as  by  any  Acts  then  subsisting  ere 
directed  and  enacted;  and  in  case  of 
neglect  or  refusal,  the  statute  provides 
that  everyone  shall  be  liable  to  the  same 
penalties  and  disabilities  as  are  by  law 
established.  Those  are,  with  respect  to 
members  of  Parliament,  the  penalties 
imposed  bv  the  )  3  Will.  3.  c.  6.  s.  10,  the 
penalties  for  which  this  plaintiff  proceeds. 
The  form  of  oath  is  set  out  in  the 
statute  6  Oeo.  3.  c.  53.  and  is  as  follows: — 

**  I,  A.B.,  do  truly  sincerely  acknowledge, 
prof«S8,  testify,  and  dechire  in  my  conscience, 
before  God  and  the  world,  that  our  Sovereign 
Lonl,  King  Georgn,  is  lawful  and  rightful  king 
of  this  realm,    and    all    other    his    Majesty's 
dominions  and  countries  thereunto  belonging. 
And  I  do  solemnly  and  sincerely  declare,  that 
I  do  believe  in  my  conscience,  that  not  any  of 
the  descendants  of  the  person  who  pretended  to 
be  the  Prince  of  Wales,  daring  the  life  of  the 
late  King  James  the  Second,  and    since    bis 
decease  pretended  to  be  and  took  upon  himself 
the  style  and  title  of  King  of  England,  by  the 
name  of  James  the  Third,  or  of  Scotland  by  the 
name  of  James  the  Eighth,  or  the  style  and 
title  of  King  of  Great  Britain,  bath  any  right  or 
title  whatsoever  to  the  Crown  of  this  reahn,  or 
any  other  the  dominions  thereunto  belonging; 
and  I  do  renoanoe,  refuse,  and    abjure    any 
allegiance  or  obedience  to  any  of  them.    And  I 
do  swear  that  I  will  bear  faith  and  true  allegiance 
to  kis  Mqfetty  King  George,  and   him    will 
defend  to  the  utmost  of  my  power  against  all 
traitorous  conspiracies  and  attempts  whatsoever, 
which  shall  be  made  against  his  person,  crown, 
or  dignity.    And  I  will  do  my  utmost  endeavour 
to  disclose  and  make  known  to  his  Majesty,  and 
bis  successors,  all  treason  and  traitorous  con- 
apiracies  which  I  shall  know  to  be  against  him 
or  any  of  them.     And  I  do  foithfidly  promise, 
to  the  utmost  of  my  power,  to  support,  maintain, 
and  defend  the  succession  of  the  Grown,  against 
the  deseendants  of  the  said  James,  and  against 
all  other  persons  whatsoever,  which  succession, 
by  an  Act,  entitled — 'An  Act  for  the  further 
Limitation  of  the  Crown  and  better  securing 
the  Rights  and  Liberties  of  the  Subject,*  is  and 
stands  ttmited  to  the  Princess  Sophia,  Electress 
and    Dnchess  Dowager  of  Hanover,  and  the 
heirs  of  her  body  being  Protestants.    And  all 
these  things  1  do  pliunly  and  sincerely  acknow- 
ledge and  swear,  according  to  these  express 
words  by  me  spoken,  and  according  to  the  plain 
common  sense  and  understanding  of  the  same 
words,  without  any  equivocation,  mental  evasion, 
or  secret  reservation  whatsoever.    And  I  do 
make  this  recognition,    acknowledgment,    ab« 
jniation,    rennneiation,    and    promise  heartily. 


willingly,  and  truly,  upon  the  true  faith  of  a 
Christian." 

Three  Questions  arise  on  the  construc- 
tion of  this  Act.  The  first,  and  by  far 
the  most  important  one,  is,  whether  the 
conclusion  of  this  oath  is  only  a  part  of 
the  ceremony  of  administering  the  oath, 
or  a  substantive  part  of  the  oath  itself. 
The  second,  of  much  lesi  consequence, 
whether,  by  reason  of  .tho  oath  naming 
"King  Oearge'*  only,  it  ceased  to  be 
requisite  after  his  death.  The  third, 
whether  any  exemptions  were  given  by 
any  statutes  in  force  at  the  time  of 
passing  the  6  Geo.  3.,  for  to  such  ex* 
emptions  it  is  contended  that  the  de- 
fendant would  be  entitled. 

The  first  of  these  questions,  on  which 
it  may  be  traly  said  that  the  case  almost 
entirely  turns,  was  ably  argued  on  both 
sides.  It  is  this : — What  is  the  meaning 
of  the  words  the  legislature  have  used  in 
the  concluding  part  of  the  formula  of  the 
oath  P  Are  they  a  part  of  tho  oath  itself, 
or  merely  the  mode  of  administering  it  P 
Applying  the  established  rule,  aud  reading 
them  according  to  their  ordinary  sense 
and  their  grammatical  construction,  I 
cannot  bring  myself  to  doubt  that  tho 
words  at  the  end  of  the  oath  are  to  be 
repeated  by  the  party  taking  it,  and  ho  is 
to  make  use  of  tnese  expressions, — 

'*  And  I  do  make  this  recognition,  acknowledg- 
ment, abjuration,  renunciation,  and  promise 
heartily,  willingly,  and  truly,  upon  the  true  faith 
of  a  Christian." 

Nor  can  I  doubt  as  to  the  meaning  of  these 
words,    lliey  cannot  possibly  mean  that 
the  partjy  taking  the  oath  swears  that  he 
makes   it  heartily,  willingly,  and  truly, 
upon  the  true  faith  of  any  other  person 
than  himself;  they  cannot  mean  that  he 
makes  it  with  as  much  regard  to  truth, 
and  with  the  same  degree  of  faith,  that 
any    other   pefson    who    is    a    Christian 
would  do.   Tney  must  mean  that  he  swcnrs 
with  the  true  faith  of  a  Christian,  as  he 
himself  is;    and    therefore   none    but    a 
Christian  can  take  the  oath.    This  appears 
to  me  to  be  the  natural,  plain,  indisputable 
sense  of  the  words  used,  and  consequently, 
unless  they  are  for  some  just  reason  to  be 
qualified  or  altered,  the  oath  must   be 
taken  in    those    very    words,    which    it 
cannot  be  except  by  a  Christian.     And 
further,  every  person  who  is  enjoined  and 
required  to  take  the  oath  of  abjuration, 
must  take  it  in  tho  above-mentioned  form, 
by  the  6  Geo.  3.  c.  53. ;  and  by  the  13  Will 
3.  c.  6.  s.  10,  no  member  of  the  House 
of  Commons  shall  vote  in  the  Houso  of 
Commons,  or   sit  there  during  any  de- 
bate, after  the  Speaker  is  chosen,  until 
he  has  taken  the  oath  in  the    manner 
prescribed  by  the  last-mentioned  Act.    It 
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ie  impoBsiblo  that  an  enactment  can  be 
made  more  distinct  and  clear,  that  eveir 
member  of  Parliament  must  take  the  oath 
in  the  form  and  manner  so  prescribed,  or 
be  liable  to  the  penalties.  ISo  one,  by  the 
express  words  of  the  statute,  can  be 
excused. 

It  is,  however,  true,  that  words  which 
are  plain  enough  in  their  ordinary  sense 
may,  when  they  would  involve  an  ab- 
surdity, or  inconsistency,  or  repugnance 
to  the  clear  intention  of  the  legislature, 
to  bo  collected  from  the  whole  of  the  Act, 
or  Acta,  in  pari  mcUerid  to  be  construed 
with  it,  or  other  legitimate  grounds  of 
interpretation,  be  modified  or  altered,  so 
as  to  avoid  that  absurdity,  inconsistency, 
or  repugnance,  but  no  further  (an  instance 
of  wliich  in  this  Act  of  Parliament  I 
shall  hereafter  advert  to);  for  then  we 
may  predicate  that  the  words  never  could 
have  been  used  by  the  framers  of  the  law 
in  such  a  sense ;  and  the  main  argument 
of  the  learned  counsel  for  the  defendant 
was,  that  if  the  words  in  question  were 
read  as  part  of  the  oath,  it  would  be 
followed  Dy  such  absurd,  or  at  least  by 
such  manifestly  unjust  consequence,  as  to 
lead  to  the  conclusion  that  such  could  not 
have  been  the  meaning  of  the  words,  and 
therefore  that  they  ought  to  be  modified, 
or  altered  in  a  certain  degree,  and  (for  the 
sake  of  avoiding  that  absurdity  or  injus- 
tice, in  order  to  make  sense  of  the  enact- 
ment) ought  to  be  read,  not  as  part  of  the 
oath,  but  as  the  mere  mode  of  administer- 
ing it ;  which  precise  mode  would  not  be 
obligatory  at  common  law,  and  certainly 
not  since  the  statute  1  &  2  Vict,  c.  105. 

The  absurdity  or  injustice  is  stated  to 
be  this — ^that  every  man  who  is  elected  to 
be  a  member  of  Parliament,  is  bound  to 
serve,  and  cannot  excuse  himself,  and  this 
enactment,  understood  in  its  ordinary 
sense,  would  prevent  him  from  so  doing. 

Again,  it  is  said,  a  form  of  oath  with  a 
similar  provision,  is  required  by  the  same 
statute,  6  Oeo,  8.  c.  53.,  in  all  cases  where 
the  oath  of  abjuration  is  required  by  ex- 
isting Acts ;  and  one  of  them,  the  1  Geo,  1. 
Bt.  2.  c.  13.,  requires  it  to  be  taken,  not 
only  by  all  civil  and  military  officers, 
schoolmasters,  &c.,  but  authorises  two  or 
more  justices  of  the  peace,  or  a  person 
appointed  by  the  Privy  Council,  or  by  a 
commission,  to  tender  it  to  any  person 
whom  he  or  they  shall  suspect  to  be 
dangerous,  or  disaffected  to  His  Majesty 
or  his  Government ;  and,  upon  neglect  or 
refusal,  the  neglect  or  refusal  is  to  be  certi- 
fied to  the  next  Quarter  Sessions,  and  the 
person  neglecting  or  refusing  is  to  be  deem- 
ed a  Popish  recusant  convict,  and  as  such 
to  forfeit  and  be  proceeded  against ;  and  it 
is  said,  that  it  would  be  a  flagrant  in- 
justice to  construe  the  oath   to   apply  to 


persons  who  were  not  Christians^  and 
could  not  therefore  take  the  oath,  and 
that  to  avoid  the  injustice  in  this  one  case, 
the  latter  words,  ought  in  all  cases,  when 
the  oath  is  required  to  be  taken,  to  be 
construed  not  to  be  part  of  the  oath 
itself.  But  I  think  it  quite  impossible  to 
maintain  that  there  is  any  absurdity,  or 
any  such  manifest  injustice  in  the  provi- 
sion that  an  oath  shall  be  taken  in  the 
terms  in  question  as  to  justify  an  altera- 
tion of  its  plain  words  in  the  present  case. 
We  must  construe  these  Acts  of  Parlia- 
ment without  allowing  ourselves  to  be  in-r 
fluenced  by  any  of  the  feelings  of  the 
present  day,  as  to  the  proper  policy  to  be 
pursued  with  respect  to  Her  Majesty's 
subjects  professing  the  Jewish  faith. 
Looking  at  these  provisions  of  the  legis- 
lature in  a  judicial  spirit,  as  I  think  we  arc 
bound  to  do,  how  can  we  say  it  is  a  flagrant 
violation  of  natural  justice,  and  a  mani- 
fest wrong  to  make  a  provision,  which  has 
the  effect  of  preventing  all  but  Christians 
from  being  members  of  the  legislature  of 
a  Christian  country  P 

Whether  it  is  a  politic  measure  or  not  to 
exclude  them,  it  is  not  within  our  province 
to  inquire,  and  it  would  be  very  wrong  in 
UB  to  offer,  or  even  to  hint,  any  opinion. 
There  is  no  reason,  therefore,  on  the  ground 
of  inconsistency  or  absurdity,  to  modify 
or  alter  the  language  of  the  oath  in  the 
cafce  of  members  of  the  legislature,  which 
alone  is  the  present  question,  and  the 
only  casein  wnich,  practically,  the  ques- 
tion is  likely  to  occur.  It  is,  therefore, 
unnecessary  to  consider  whether  there 
would  be  any  reason  to  modify  or  alter  it 
in  the  other  cases  provided  for  by  the 
1  Geo.  1.,  St.  2.,  c.  13.,  on  the  ground  of  the 
supposed  manifest  injustice  of  exacting  an 
oath  from  .Tews,  which  they  cannot  con- 
scientiously take,  and  upon  their  refusing 
to  take  it,  to  punish  them  as  Popish 
recusants.  Such  a  circumstance  would 
practically  never  occur.  The  power  given 
by  the  statute  to  two  justices  of  the  peace, 
or  a  commissioner,  to  tender  the  oath  to 
all  such  as  they,  or  he,  should  deem 
dangerous  or  disaffected  to  His  Majesty 
or  his  Government  (obviously  meaning  the 
abettors,  secret  andopen,  of  the  Pretender), 
it  is  highly  improbable  would  ever  be 
exercised  against  a  Jew,  or  a  person  not  a 
Christian,  who  in  those  times  were  few  in 
number  in  Great  Britain,  and  who  were 
very  unlikely  to  be  engaged  in  plots  on 
behalf  of  the  Roman  Catholics  to  subvert 
the  Protestant  succession.  If  a  Jew,  or 
any  person  not  of  the  Christian  faith, 
should  be  guilty  of  conduct,  such  as  to  lay 
him  open  to  just  suspicion  of  being  thus 
eng[aged  (and  it  is  only  in  case  of  suspicion 
on  just  grounds  that  it  is  to  be  presumed 
that  two  justices  of  the  peace,  or  a  royal 
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oommissioner  would  act),  he  would  have 
himself  to  blame  for  sabjecting  himself 
to  thedisoretionarj  power  of  those  persons 
to  have  the  oath  prescribed  by  the 
statute  administered  to  him.  I  say  it  is 
only  in  such  ca^es,  for  by  Section  10  of  the 
statnte  1  Geo,  1.  st.  2.  o.  13.,  it  is  so  ex- 
pressly stated,  and  Seotion  11  is  enacted 
only  to  give  fall  effect  to  the  previous 
provi8ion.(a} 

The  conferring  this  power  in  any  case 
was  undoubtedly  a  strong  measure  as 
applied  to  Christians,  and  was  enacted 
only  in  consequence  of  the  danger  to  the 
Protestant  constitution,  and  though  the 
measure,  if  enforced  against  a  Jew  who 
conld  not  consoiontiouBly  take  the  oath 
woold  be  one  of  still  greater  severity, 
it  is  impossible  to  say  it  would  be  so 
flagrantly  unjust  as  to  enable  one  ju- 
dicially to  pronounce  an  opinion  that  it 
coold  not  lukve  been  the  meaning  of  the 
legislature,  in  such  a  supposed  case,  that 
the  oath  should  be  administered  in  the 
prescribed  form.  If  it  be  too  severe,  it  is 
for  the  legislature  to  mitigate  its  severity, 
by  altering  the  form  of  oath— not  for  us  to 
interpret  plain  and  clear  words  in  a  mode 
directly  contrary  to  their  ordinai'y  sense 
to  avoid  what  may  be  thought  a  hardship. 
Bat  even  admitting  that  there  would  be 
groand  for  a  modification  in  such  an  im- 
probable, though  possible  case,  the  same 
reason  does  not  apply  to  a  member  of 
Parliament,  the  ouj^  one  now  under  con- 
sideration. There  is  no  absurdity  or  in- 
jofitice  in  requiring  an  oath,  which  none  but 
a  Christian  can  take  from  every  member 
of  the  legislature,  and  consequently,  no 
groand  for  modifVing  or  altering  the  terms 
of  the  oath  as  administered  to  any  mem- 
ber in  offering  to  take  his  seat.  Ad  ea 
qwB  freq%ientiu8  aeddunt  Jwra  adaptantur. 
If  in  the  vast  majority  of  possible  cases — 
in  all  of  ordinary  occurrence — the  la^ 
is  in  a  degree  consistent  or  reasonable, 
construed  according  to  its  plain  words,  it 
seems  to  me  to  be  an  untenable  proposi- 
tion, and  unsupported  by  authority,  to 
say  that  the  construction  may  be  varied 
in  every  case  because  there  is  one  possible, 
but  highly  improbable  one,  in  which  the 
law  would  operate  with  great  severity,  and 
against  our  own  notions  of  justice.  The 
ntmost  that  can  be  reasonably  contended 
18,  that  it  should  be  varied  in  that  parti- 
cular case  so  as  to  obviate  that  injustice — 
no  further.  Because  it  would  be  hard  to 
impose  the  oath  in  tho  terms  prescribed  in 
the  case  of  a  Jew  suspected  of  disaffec- 
tion by  two  justices,  is  that  any  reason 
why  it  should  be  altered  in  everv  other 
case,  though  the  express  words  may 
be   insisted   on    in    all  such    cases — the 


(a)  See  above,  p.  136. 


oases  of  ordinanr  occurrence— without 
auy  injustice?  if  we  find  a  single  ex- 
tremely hard  case  in  which,  on  account  of 
its  apparent  inconsistency  we  can  judicially 
predicate  that  the  legislature  never  meant 
the  oath  in  its  precise  terms  to  be  applied, 
can  we  conclude  that  they  did  not  me<i.n  it 
in  any  other  caseP  I  think  it  clear  we 
cannot.  If  this  argument  were  to  prevail 
Roman  Catholics,  themselves,  would  be 
exempt  from  taking  the  full  oath,  and 
might  legally  insist  upon  the  omission  of 
the  final  words. 

It  is  then  contended,  that  tho  sole  object 
of  the  legislature  in  directing  this  oath  to 
be  taken  was  to  affect  Boman  Catholic 
subjects  of  the  realm,  not  to  exclude 
Jews ;  and  therefore  that  the  enactment 
ought  to  be  so  construed  as  not  to  apply  to 
them ,  which  would  be  effected  by  holding 
the  last  words  to  be  a  part  of  the  formula 
of  administration  only.  It  is  indeed  true 
as  a  matter  of  history,  that  tho  occasion  of 
presciibing  this  particular  form  of  words 
was  the  danger  which  Parliament  appre- 
hended from  a  particular  class  of  Christians 
whose  loyalty  they  doubted,  and  whose  sin- 
cerity thev  suspected,  and  they  therefore 
directed  this  oath  to  be  taken  in  a  manner 
which  afforded  a  more  perfect  test  of  both, 
and  a  superior  sanction  to  one  in  a  less 
stringent  form.  But  it  is  a  fallacv  to 
argue  that,  because  the  immediate  obiect 
of  the  legislature  was  to  give  a  more  bind- 
ing effect  to  a  Christian  oath,  not  to  ex- 
clude the  Jews  and  others  than  Christians, 
therefore  they  meant  all  such  to  be  ad- 
mitted, and  consequently  that  the  terms  of 
the  oath  ought  to  be  modified  so  as  to 
carry  that  object  into  effect,  and  to  permit 
all  not  of  the  Christian  faith  to  take  tho 
oath  in  a  form  binding  on  their  conscience 
— nothing  was  further  from  the  contem- 
plation of  the  legislature.  The  truth  is, 
they  never  supposed  that  any  but 
Christians  would  form  a  part  of  either 
House  of  Parliament.  The  possibility  that 
persons  of  the  Jewish  persuasion  should 
be  peers,  or  be  elected  members  of  Parlia- 
ment probably  entered  into  their  contem- 
plation as  little  as  that  of  Mahometans  or 
Pagans  being  placed  in  this  category. 
Both  of  these  are  in  effect  on  precisely  the 
same  footing  in  this  respect  as  Jews,  and 
the  argument  applies  equally  to  thorn  all. 

In  enacting  a  provision  aimed  at  a  par- 
ticular class  only  of  Christians,  the  legis- 
lature have,  in  the  most  positive  teiins, 
required  an  oath  from  every  member  of 
the  legislature  which  none  but  a  Christian 
can  take,  and  this  enactment  must  have 
the  effect  of  closing  both  Houses  of  Parlia- 
ment against  everyone  but  a  Christian. 
To  alter  such  strong  words,  the  clearest 
proof  would  be  required  of  the  intention 
of  the  legislature  to  allow  all  who  were  not 
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ChrisiiaDB  to  be  admitted.  Bnt  a  case 
may  be  supposed  wberc  it  migbt  be  done, 
b'or  instance,  if  it  appeared  by  the  terms 
of  the  Act  itself,  or  those  in  pari  materia, 
that  it  was,  notwithstanding  the  positive 
words,  the  object  of  the  legislature  that 
all,  though  not  Christians,  should  be  ad- 
mitted— to  ])ut  the  strongest  case,  sup- 
posing that  there  were  a  recital  in  the  Act 
that  all  persons,  of  whatever  religion, 
ought  to  be  admitted  to  Parliament — and 
it  directed  that  an  oath  should  be  taken  in 
the  form  in  question,  there  would  be  an 
inconsistency  and  repugnance  in  the  Act 
itself  in  imposing  an  oath  in  these  precise 
terms;  and  then,  according  to  the 
established  rule,  to  carr3'  the  declared  in- 
tention into  effect,  and  obviate  that  incon- 
sistency and  repugnance,  the  language  of 
the  oath  ought  to  be  modified. 

This  must  in  such  a  supposed  case  be 
held  to  have  been  the  meaning  of  the  Act, 
in  order  to  make  sense  of  it.  But  it  is  far 
otherwise  in  the  present  case.  The  ex- 
press words  of  the  oath  necessarily  exclude 
all  but  Christians,  and  no  intention  to  in- 
clude all  who  are  not  Christians  can  be 
collected  from  the  Act  itself,  or  any  other 
Acts  on  the  same  subject  or  in  pari 
niaierid,  and  none  can  be  collected  from 
the  bietory  of  the  times  when  those 
statutes  were  enacted. 

It  would  indeed  be  a  startling  proposi- 
tion that  the  Parliaments  of  Queen  Mliza- 
heth,  William  III.,  and  George  III.,  meant 
all,  whether  Christians  or  not  (for  they 
wore  all  on  the  same  footing  in  this 
respect),  to  be  admitted  to  Parliament. 
As  little  information  can  be  drawn  from 
the  enactment  in  the  1  Oeo.  1.  st.  2.  c.  13., 
that  persons  refusing  shall  be  deemed 
Popish  recusants  convict,  and  as  such 
shall  forfeit  and  be  proceeded  against. 
This  is  merely  a  mode  of  indicating  the 
class  of  punishments  to  which  the  persons 
refuiiiing  were  liable,  and  which  are 
equally  applicable  to  persons  of  all 
religious  porsua&ions.  If  any  argument 
could  be  derived  from  that  expression,  it 
would  be  that  the  enactment  applied  to 
Koman  Catholics  only,  and  it  would  prove 
too  much. 

It  is,  however,  said  to  follow,  from 
one  of  the  established  i*nles  of  con- 
struing Acts  of  Parliament,  that  the  en- 
actment in  this  case  ought  to  be  applied 
to  Christians  only,  and  my  brother  Mariifi 
relies  much  on  this  ground.  That  rule 
is,  thot  we  ought  to  consider  what  is  the 
mischief  intended  to  be  remedied,  and  to 
construe  the  Act  so  as  to  extend  the 
remedy  and  suppress  the  mischief.  But 
this  rule  has,  in  my  judgment,  no  appli- 
cation to  this  case.  The  mischief  aimed 
at  no  doubt  was  the  admission  of  a  parti- 
cular class  of  Christians  without  a  solemn. 


searching,  and  stringent  test  of  their 
veracity ;  (a)  and  the  enactment  requires  no 
extension  to  effect  the  purpose  of  suppres- 
sing that  mischief,  but  does  it  etfectually 
when  construed  according  to  its  ordinary 
meaning.  But  there  is  no  rule  of  con- 
stiniction  which  authorizes  a  judge,  when 
the  remedy  is  complete,  and  the  enact- 
ment is  distinct  and  clear,  and  applies  to 
all  persons  in  express  terms,  to  limit  its 
operation  to  the  particular  mischief,  and 
to  alter  the  words  for  the  purpose  of 
effecting  the  repression  of  that  only.  This 
is  in  ti-uth  to  legislate,  not  to  construe 
and  to  legislate  too,  in  this  case,  in  a  way 
which  no  one  can  for  a  single  moment 
suppose  the  Parliament  which  enacted  the 
law  to  have  ever  thought  of  doing.  How 
can  a  judge  pronounce  that  a  less  strin- 
gent measure  might  have  as  well  carried 
into  effect  the  immediate  object  of  tho 
legislature,  and  so  construe  the  clause  as 
to  give  it  that  operation  onlyP  This 
would  be  to  depart  altogether  from  tho 
proper  duty  of  a  judge — to  alter  the  law, 
not  to  expound  it.  Such  considerations 
belong  to  tho  province  of  statesmen,  not 
judges. 

I  am,  for  the  above  reasons,  clearly  of 
opinion  that  the  oath  ought  to  have  been 
taken  by  the  defendant,  using  the  words 
in  question  as  ])art  of  the  oath ;  and  as  he 
did  not  do  this,  it  is  quite  unnecessary  to 
decide  whether,  if  he  had  been  willing  to 
do  so,  and  still  had  insisted  that  he  should 
be  sworn  on  the  Pentateuch,  the  oath 
administered  in  that  form  would  havo 
been  sufficient. 

The  second  question  arising  on  tho 
construction  of  the  Act  is,  whether,  as  tho 
form  of  the  oath  given  by  the  6  Oeo,  o. 
c.  53.  mentions  the  name  or  King  Charge 
only,  the  obligation  to  administer  it  ceased 
with  the  reign  of  that  Sovereign,  because 
it  was  ap[)licable  to  no  other  than  to  him. 
I  think  this  argument  cannot  prevail.  It 
is  clear  that  the  legislature  meant  the 
oai  h  to  be  taken  always  thereafter,  for  the 
enactment  is  general— that  it  shall  be 
taken  without  limit  of  time*-and  the  oath 

(a)  The  requirement  that  members  should 
take  the  oaths  of  alliance,  supremacy,  aud 
abjuration,  and  subscribe  the  declaration  against 
transubstantiation,  had  the  effect  of  excluding 
Roman  Catholics  who  objected  to  the  declaration, 
and  to  the  terms  of  the  oath  of  supremacy  (sec 
above,  p.  llU)  relating  to  the  Pope.  O* Council, 
when  this  oath  was  tendered  to  him,  15th  ]^Iay 
1829,  stated  that  it  contained  one  proposition 
which  he  knew  to  be  false,  and  another  propo- 
sition which  he  believed  to  be  untrue.  Com. 
.Tomn.  vol.  8-1,  p.  303.  The  Koman  Catholic 
llelief  Act,  10  Geo.  4.  c.  7.,  abolished  the  neces- 
sity of  making  the  declanition,  and  pix>vided  a 
modified  form  of  oath  for  Koman  Catholics.  This 
oath  was  abolished  by  34  &  35  Vict.  c.  48. 
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is  not  confined  to  the  existing  monarch, 
bnt  mentions  "  the  successors  " ;  and  as  it 
could  not  be  taken  in  those  words  during 
the  reign  of  a  Sovereign  not  of  the  name  of 
George,  it  follows  that  the  name  George  is 
merely  used  by  way  of  designating  the 
existing  Sovereign ;  and  the  oath  must  be 
altered  from  time  to  time  in  the  name  of 
the  Sovereign,  in  the  manner  it  was  when 
actually  administered  in  this  case,  in  order 
to  carry  the  obvious  meaning  of  the  enact- 
ment into  effect.  This  is  an  instance  in 
which  the  language  of  the  legislature 
most  be  modified  in  order  to  avoid  ab- 
surdity and  inconsistency  with  its  mani- 
fest intentions.  It  is  to  be  remarked,  too, 
that  the  legislature,  in  the  10  Oeo.  4.  c.  7. 
8.  4,  recognizes  the  oath  of  abjuration  as 
that  directed  by  law  to  be  taken,  and  the 
constant  practice  in  the  late  and  present 
reign  has  been  to  administer  it. 

The  third  question  arises  upon  that  part 
of  the  section  of  the  6  Geo.  8.  c.  53.  which 
directs  the  oath  to  be  taken  with  benefit  of 
the  same  savings,  provisoes,  and  indemni- 
ties, as  by  the  Acts  before  mentioned,  or 
any  other  Acts,  or  part  of  them,  then  sub- 
sisting, are  directed  and  enacted. 

It  is  contended  for  the  defendant,  that 
there  were  statutes  which  give  an  exemp- 
tion to  Jews,  and  which  were  existing  at 
the  time  of  the  passing  of  the  6  Oeo.  3. 

The  iirstof  these  statutes  is  the  9  Geo.  1. 
c.  24.  It  is  to  oblige  all  Papists  in  Scot- 
land, and  all  persons  in  Great  Britain,  of 
the  age  of  eighteen  and  upwards,  who 
have  not  taken  the  oaths  for  the  security 
of  His  Majestv's  person  and  Government 
required  by  the  I  Goo.  1.  st.  2.  c.  13.,  to 
take  them  in  one  of  His  Majesty's  courts 
of  record  at  Westminster,  or  the  General 
or  Quarter  Sessions  of  the  connty,  &c., 
where  they  dwell,  before  the  25th  of 
December  1723,  or  to  register  their  names 
and  real  estates  on  or  before  the  29th  of 
September  1724,  under  pain  of  forfeiture 
of  their  estates. 

The  10  Geo.  1.  c.  4.  explains  and  amends 
the  Act  of  9  Geo,  1.  c.  24.,  extending  tlie 
time  for  taking  the  oath  to  the  28th  of 
November  1724  (with  a  proviso  for  those  in 
prison  or  beyond  sea),  and  exempts  those 
who  take  the  oath  on  or  before  that  day  from 
the  obligation  to  register,  and  extends  the 
time  to  register  to  the  24th  of  June  1725, 
but  in  default  enacts  that  their  estates  shall 
be  forfeited.  This  Act  contains  a  proviso 
in  favour  of  Quakers ;  and  there  is  a  clause 
which,  after  reciting  that  the  following 
words  are  contained  in  the  latter  oath  of 
abjuration,  viz.  *'  upon  the  true  faith  of 
a  Christian,"  enacts  that  whenever  any 
of  His  Majesty's  subjects  professing  the 
Jewi^h  religion  shall  present  himself  to 
take  the  oath  of  abjuration  in  pursuaiico 
of  that    Act,   or    the    recited   Act    (the 


9  Geo.  1 .)  the  said  words  '*  upon  the  true 
faith  of  a  Christian  "  shall  be  omitted  out 
of  the  said  oath,  and  the  taking  of  the  said 
oath  by  such  persons  professing  the  Jew- 
ish religion  without  these  words,  in  like 
manner  as  Jews  are  admitted  to  be  sworn 
to  ^ive  evidence  in  courts  of  justice,  shall 
be  deemed  to  be  a  sufficient  taking  of  the 
abjuration  oath,  within  the  meaning  of 
this  and  the  said  recited  act  (the  9  Geo.  1.). 

It  is  clear  that  these  Acts  have  no  ope- 
ration at  all  on  the  taking  of  the  abjuration 
oath  ill  Parliament.  They  apply  only  to 
the  taking  of  the  oath  in  Westminster 
Hall,  or  at  the  Sessions,  with  a  view  of  sav- 
ing the  necessity  of  registering  the  estates 
of  those  who  take  it,  and  further,  neither 
was  in  force  at  the  time  of  the  passing  of 
the  6  Geo.  3.,  the  last  Act  having  expired 
on  the  24th  of  June  1725.  I  may  also 
observe,  that  the  latter  Act,  10  Geo.  1., 
shows  that  the  legislature  at  that  time 
thought  the  words  '*upon  the  trne  faith 
of  a  Christian "  to  be  a  pc^i't  of  the  oath 
itself,  and  that  persons  of  the  Jewisli  pur- 
suasion  were  obliged  to  take  the  oath  with 
those  words ;  it  is,  therefore,  a  legislative 
exposition  of  the  meaning  of  the  former 
Acts.  But  I  do  not  lay  very  great  stress 
on  arguments  derived  from  legislative 
expositions. 

It  is,  however,  a  great  confirmation  of 
my  opinion,  to  find  that  the  result  of  the 
application  of  the  true  rules  for  the  con- 
struction of  Acts  of  Parliament  to  this 
particular  case,  corresponds  with  the  ex- 
position which  the  legislature  themselves 
save  to  the  words  in  the  reign  of  King 
Ueorge  I.,  when  they  thought  it  necessary 
to  make  a  statutable  provision  for  altering 
tho  oath  in  the  case  of  Jews,  and  removing 
the  words  from  it. 

In  the  course  of  the  argument  a  refer- 
ence was  made  to  some  Acts  of  which  a  list 
has  been  supplied,  which  it  was  said  had 
the  effect  of  continuing  the  10  Geo.  1.  c.  4. 
The  Indemnity  Acts.— 2  Cho.   2.   c.   31. ; 

4  Geo.  2.  c.  6. ;  6  Geo.  2.  c.  4. ;  8  Geo.  2. 
c.  17. ;  9  Geo.  2.  c.  26. ;  10  Geo.  2.  o.  13. ; 
12  Geo.  2.  c.  6.;  13  Geo.  2.  c.  6.;  other 
Acts  containing  indemnitv  clauses, 
14  Geo.  2.  c.  18. ;  15  Geo.  2.  c.  21*. ;  18  Geo.  2. 
c.  11.;  19  Geo.  2.  c.  -20. ;  2!  Geo.  2.  c.  9. ; 
24  Geo.  2.  c.  5 ;  27  Geo.  2.  c.  13. ;  28  Geo.  2. 
c.  24. ;  29  Geo.  2.  c.  32. ;  30  Geo.  2.  c.  29. ; 
33  Geo.  2.  c.  29. ;  1  Geo.  3.  c.  12. ;  2  Geo.  3. 
c.  23.;  3  Geo.  3.  c.  5.;  4  Geo.  3.  c.  3J.j 

5  Geo.  3.  cc.  4.  and  5.;  6  Geo.  3.  c.  7.; 
the  Act  of  3  Geo.  2.  c.  29.,  relating  to 
Wills  of  Papists;  11  Geo.  2.  cc.  11.,  17.; 
19  Geo.  2.  c.  16.  ;  28  Geo.  2.  c.  10. ; 
31  Geo.  2.  c.  21.;  33  Geo.  2.  c.  13.; 
2  Geo.  3.  c.  26.,  and  4  Geo.  3.  c.  38.  on 
the  same  subject ;  and  the  31  Geo.  3.  c.  32. 
for  the  relief  of  Papists  from  certain  dis- 
abilities.   None  of  these  statutes,  nor  any 
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others,  appear  to  continae  the  10  Geo^  1. 
c.  4.  with  respect  to  Jews,  or  to  have  any 
bearing  upon  the  present  question. 

Nor  does  the  statute  1  &  2  Vict.  c.  105.» 
the  Act  to  relieve  doubt  as  to  the  validity 
of  oaths,  affect  the  present  case.  If  the 
words  in  question  were  only  the  mode 
of  administering  the  oath,  the  statute 
would  have  effect,  because  the  oath  was 
administered  in  a  form  and  with  cere- 
monies which  the  defendant  declared  to 
be  binding.  But  if  they  form  part  of  the 
oath  itself^  the  statute  has  no  application, 
and  I  am  clearly  of  opinion  that  they  form 
part  of  the  matter  to  be  sworn  to — tnat  is, 
part  of  the  oath  itself. 

I  therefore  think,  and  am  clearly  of 
opinion,  that  our  judgment  must  be  for 
the  plaintiff. 

• 

FoLLOciL,  C.B. :  The  facts  of  this  case, 
and  the  circumstances  under  which  it 
comes  before  the  Court  for  judgment,  have 
already  been  so  fully  and  distinctly  stated 
that  I  may  ac  once  pass  to  the  real  ques- 
tion for  our  decision.  I  entirely  agree 
with  the  rest  of  the  Court  as  to  three  of 
the  points  made.  I  think  that  one  only  of 
the  four  points  raised  by  the  defendant's 
counsel  calls  for  an  elaborate  judgment, 
and  that  is  whether  the  defendant  by  re- 
peating the  words  of  the  oath  of  abjura- 
tion, omitting  the  expression  "  upon  the 
true  faith  of  a  Christian,"  and  giving  to 
the  words  so  repeated  the  sanction  of  an 
oath  binding  upon  his  conscience,  has 
complied  with  the  statute  6  Geo.  8.  c.  53. 
B.  1,  and  is,  therefore,  not  liable  to  the 
penalties  of  the  1  Geo.  1.  st.  2.  c.  13.  s.  17. 

The  6  Geo.  3.  requires  the  oath  to  be 
administered  in 

'*such  manner  and  form  as  is  hereinafter  set 
down  and  prescribed,  that  is  say  "  : 

then  comes  the  form  of  the  oath,  the  con- 
cluding part  of  which  is  *'  upon  the  true 
faith  of  a  Christian '' ;  and  the  section 
goes  on  to  enact  that — 

**  all  and  every  person  and  persons  who  are 
iu joined  and  required  to  administer,  take,  or 
subscribe,  the  oath  of  abjuration,  nball  respec- 
tively administer,  take,  and  subscribe  the  oath 
of  ubjuratiou  according  to  the  form  herein  set 
down  and  prescribed,  etc.,  in  such  manner  and 
with  due  observance  of  the  same  requisites,  and 
with  benefit  of  the  same  savings,  provisoes,  and 
indemnities,  as  by  any  Act  now  subsisting  are 
enacted,  and  subject  to  the  same  penalties.*' 

Now,  by  the  16th  section  of  the  1  Geo.  1., 
St.  2.  c.  13.,  no  member  of  the  House  of 
Commons  shall  vote  in  the  House  of  Com- 
mons tmtil  he  shall  take  the  oath  of  abju- 
ration in  tbe  manner  directed,  and  the 
penalty  of  the  violation  of  that  section  is 
5002. ;  and  this  action  is  brought  to  recover 
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that  sum,  and  gives  rise  to  the  iquestlon  I 
have  already  stated. 

It  cannot,  I  think,  be  denied  (apart 
from  any  grounds  presented  with  a  view 
to  lead  to  a  different  construction)  that 
the  plain  and  obvious  meaning  of  the 
statute  is,  tliat  the  oath  shall  be  ad- 
ministered and  taken  according  to  the 
very  form  set  down  and  prescribed  in  the 
Act.  Bnt  it  is  said  that  clear  and  8ub« 
stantial  grounds  for  a  different  oonstrno- 
tion  may  be  found  in  the  reasons  for  the 
decision  adopted  by  my  brother  Ifarfm. 

First,  it  is  said  Omiehund  v.  Barker 
establishes  that  an  oath  is  to  be  admini- 
stered to  a  witness  according  to  the  rites 
of  his  religion,  so  as  to  be  binding  on  his 
conscience,  and  if  it  be  so,  that  is  suffi- 
cient ;  then  it  is  said,  the  defendant  has 
taken  the  substance  of  the  oath  in  a 
manner  which  is  legal,  being  that  which 
is  binding  on  his  conscience ;  and  as  the 
object  Qf  the  statute  was  not  to  introduce 
a  religious  test,  but  to  ascertain  the 
loyalty  of  the  party  called  upon  to  take 
the  oath,  and  as  anybody  may  be  called 
upon  to  take  it,  and  therefore  Jews  may 
be  so  called  upon,  and  as  it  would  be 
highly  unjust  and  therefore  very  absurd 
to  require  Jews  to  take  the  oath  in  this 
form,  subject  on  refusal  to  the  very  penal 
consequences  contained  in  the  Act,  the 
Act  cannot  be  so  construed,  but  must  be 
80  construed  as  to  give  an  opportunity  to 
them,  in  common  with  all  Her  Majesty's 
Bubject-8,  to  take  the  oath  in  a  form  which, 
according  to  their  religious  belief,  they 
can  take  it. 

With  respect  to  the  case  of  Omiehund 
V.  Barker  it  appears  to  me  to  have  decided 
merely  this — that  the  common  law  of 
England  agrees  with  the  law  of  nations  — 
"  the  form  of  an  oath  is  to  be  accommodated  to 
the  religious  persuasion  which  the  swearer 
entertains." 

These  are  the  very  words  of  Pufendorf, 
Book  4,  c.  2.  s.  4.(a) 

The  intercourse  of  nations  must  fre- 
quently give  rise  to  the  uecessitv  of  the 
sanction  of  an  oath  in  matters  tnat  con- 
cern both — sometimes  with  reference  to 
treaties  into  which  they  may  enter ;  some- 
times with  reference  to  the  administration 
of  civil  or  criminal  justice;  the  sanction 
of  an  oath,  if  valid  at  the  place  where 
taken,  ought  to  be  considered  valid  every- 
where, just  as  a  marriage  valid  at  the 
place  where  celebrated  is  (generally  speak- 
ing) valid  everywhere  else;  and  as  the 
oaih  is  the  personal  act  of  the  party 
taking  it,  if  a  witness  be  in  a  foreign  land 
his  oath  ought  to  be  received  ns  it  would 
be  received  in  his  own  country. 

(a)  "  Law  of  Nature  and  Nations,"  p.  339, 
edit.  1749. 
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In  fact,  a  jndiciftl  oath  (for  justice  is  of 
all  coantries  and  climes)  is  governed  by 
the  law  of  nations ;  bnt  an  oath  of  office 
or  of  qoalification  is  governed  by  the 
municipal  laws  of  the  State  which  requires 
it  to  be  taken,  and  by  those  laws  alone. 
If  a  man  cannot  obey  the  municipal  laws 
of  the  country  in  which  he  resides,  he  is 
at  perfect  liberty  to  quit  it  \  and  that  may 
be  a  very  sound  reason  for  altering  the 
law  by  a  competent  authority,  but  we  are 
not  justified  in  substituting  another  law 
iu  its  place. 

Bnt  it  is  said,  that  it  is  competent  to  us, 
sitting  here,  so  to  constrae  the  statute  as 
to  give  to  the  defendant  the  relief  which 
be  requires — nay,  that  it  is  our  duty  so 
to  construe  it — inasmuch  as  the  opposite 
construction  would  lead  to  an  injustice 
amounting  to  an  absurdity.  The  general 
argument  involved  in  this  course  of 
reasoning  is  certainly  not  withoat  some 
appearance  of  authority.  In  some  cases 
(no  doubt)  limited  words  in  a  statute  have 
been  extended.  The  most  remarkable  in- 
stance of  this  is  the  Act  commonly  called 
Girmvmapecte  Ag<Ui$  (the  13  Ed^.  1. 
St.  4),  in  which  no  bishop  is  named  but 
the  Bishop  of  Norwieh,  Lord  Co/se,  how- 
ever, in  tne  2  Inst.  487,  commenting  on 
this,  says — 

**  The  Bishop  of  Norwich  Ib  here  put  for 
example ;  bat  it  extended  to  all  the  bishops 
within  the  realm.*' 

The  only  remark  I  would  make  on  this  is, 
that,  if  this  turns  on  the  mere  ooDstruction 
of  tiie  statute,  I  do  not  believe  such  a 
construction  of  a  statute  would  be  tolerated 
in  modem  times ;  my  own  impression  is, 
that  the  explanation  of  this  very  ancient 
statute — about  100  years  only  from  the 
time  of  legal  memory — is,  that  the  judges 
were  by  that  document  called  upon  to 
enforce  as  to  the  Bishop  of  Noi'wich  that 
which  was  the  known  usage  or  law  of 
the  land  previously  as  to  all  bishops. (a) 

There  are  other  examples  more  modem, 
where  what  is  called  a  remedial  law  has 
been  extended  by  what  is  called  "  neces- 
sary implication  ''or  *'  reasonable  intend- 
ment " ;  on  the  other  hand,  the  verbal 
effect  of  some  clauses  in  Acts  of  Parliament 
has  been  restrained.  Thus,  instruments 
requiring  stamps  hare  been  received  in 
evidence  for  collateral  purposes,  though 
it  is  enacted  they  shall  not  oe  "  received 
in  evidence "  ;  and  other  instruments  de- 
clared to  be  void,  **to  all  intents  and 
purposes,"  have  been  held  to  be  void  oply 
so  »r  as  is  necessary  to  accomplish  the 
object  of  the  legislature.    But,  notwith- 


(a)  In  the  Revised  Statutes,  2n(l  <Kiit.,  vol.  }, 
p.  37,  the  wordH  are  "  Dominum  £pi8Copam 
Norwichenscin  et  clerum,''  not  "  ejiiH  clerum. 


>» 


standing  these  and  other  instances  that 
might  be  put,  I  very  much  doubt  the 
soundness  of  the  supposed  rule  of  con- 
struction laid  down,  when  applied  to  acts 
of  the  legislature.  I  admit  that,  with 
respect  to  the  written  contracts  of  parties, 
and  the  wills  of  testators,  we  must  en- 
deavour to  construe  them  as  well  as  we 
can;  and,  if  one  construction  leads  to 
manifest  absurdity,  and  a  different  con- 
struction leads  to  a  sensible  result,  we  are 
at  liberty  to  reject  the  construction  which 
leads  to  the  absurdity,  but  then  it  must 
be  a  **  construction,"  "  not  a  substitution" 
of  something  else— either  by  omitting 
what  is  there,  or  introducing  somethlDg 
that  is  not  there.  Nor  can  wo  reject  a  will, 
however  unjust  we  ma^  think  it — the  ab- 
surdity must  be  somethmg  opposed  to  right 
reason,  and  not  merely  to  our  notions  of 
policy  and  justice.  But  I  do  not  think  we 
are  at  liberty  to  use  the  some  freedom 
with  the  statutes  of  the  realm.  The 
language  of  a  will  must  speak  for  itself, 
assisted  by  all  external  circumstances — 
the  testator  cannot  explain  it,  and  in  the 
case  of  a  written  contract,  for  wise  and 
Boand  reasonfl,  the  law  does  not  allow  it 
to  be  explained  by  parol.  But  as  to  the 
legislature,  it  continues  with  ability  and 
wisdom  to  correct  its  own  errors  (if  errors 
they  be),  to  give  effect  to  its  own  inton- 
tious,  to  enforce  its  own  views;  and  I 
think,  where  the  meaning  of  the  statute 
is  plain  and  clear,  we  have  nothing  to 
do  with  its  policy  or  impolicy,  its  justice 
or  injustice,  its  being  framed  according  to 
our  views  of  right,  or  the  contrary.  If 
the  meaning  of  the  words  used  by  the  legis- 
lature be  plain  and  clear,  w#  have  nothing 
to  do  but  obey  it — to  administer  it  as  we 
find  it,  and  I  think  to  take  a  different 
course,  is  to  abandon  the  office  of  judge,  and 
to  assume  the  province  of  legislators. 

Bnt  is  it  at  all  doubtful  what  the  legisla- 
ture  intended  to  enact  when  the  statutes 
were  passed  ?  I  quite  agree  with  my 
brother  Martin,  that  the  statute  6  Oeo.  8. 
must  be  considered  in  connection  with 

the  statute  1  Oeo.  1. ;  but  I  go  ftirther I 

think  it  ought  to  be  considered  in  connec- 
tion with  all  the  statutes  in  pari  ma>teri/it 
and  making  that  comparison,  let  us  see 
whether  any  doubt  can  exist  as  to  what 
was  the  real  intention  of  the  legislature 
in  making  the  enactment  under  consider- 
ation, and  whether  it  was  not  intended 
to  require  the  oath  to  be  taken  in  the  very 
form  of  words  set  down,  whatever  mi^ht 
be  the  consequences  of  the  words  forming 
part  of  the  oath. 

The  earliest  statute  to  which  I  think 
attention  should  be  drawn  is  the  1  EUe, 
c.  1.,  an  Act  to  restore  the  ancient 
jurisdiction  of  the  Crown  in  matters 
ecclesiastical.    By  Section  19  of  that  Act, 
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all  pablic  officers  and  public  eervants  are 
to  torke  an  oath  according  to  the  tenor  and 
effect  following  as  is  there  stated;  and 
by  the  5  EUz,  c.  1.  s.  5  all  snch  persons 
as  are  mentioned  and  set  forth  in  that 
section  are  to  take  and  pronounce  a  cor- 
poral oath  upon  the  Evangelists,  according 
to  the  tenor,  effect,  and  form  of  the  same 
oath  verbatim ;  and  by  Section  16,  it  is 
enacted  that  every  knight,  citizen,  and 
burgess  of  the  Parliament  shall  take  the 
said  oath. 

The  statute,  3  Ja*.  1.  c.  4.(a)  s.  15,  says— 
**the  tenor  of  which  oath  hereafter  fol- 
loweth.'*  It  contains  an  oath  of  su- 
premacy and  allegiance,  concluding  with 
the  words — 

"  All  these  things  I  do  plainly  nnd  sincerely 
acknowledge  and  swear,  according  to  these 
express  words  by  me  spoken,  without  any  equiv- 
ocation, or  mental  evasion,  or  secret  reservation 
whatsoever,  &c.,  upon  the  true  faith  of  a 
Christian." 

Here,  I  believe,  for  the  first  time  (as  far 
as  I  am  aware)  is  found  tho  expression 
'*  upon  the  true  faith  of  a  Christian." 
Unto  which  oath  so  taken,  tho  statute 
goes  on,  the  person  so  taking  it — 

"  shall  subscribe  his  or  her  name  or  mark." 

Apparently  the  effect  of  this  statute  was 
to  exclude  Jews  from  any  benefit  that 
might  arise  from  taking  the  oath — for 
they  certainly  could  not  take  the  oath 
according  to  the  tenor  (which  is  the  same 
thing  as  verbatim),  nor  subscribe  it  as  so 
taken.  And  I  think  no  one  can  doubt 
that,  if  it  had  been  pointed  out  to  the 
legislature  of  that  time,  that  the  effect  was 
to  exclude  al^but  Christians  from  taking 
the  oath,  they  would  have  replied  that 
snch  was  their  intention. 

By  the  7  Jew.  1.  c.  6.  various  persons 
are  to  take  the  oath,  amongst  others,  all 
knights,  citizens,  and  burgesses,  and 
barons  of  Parliament. 

I  apprehend  tho  effect  of  these  statutes 
was  CO  exclude  from  all  the  offices  men- 
tioned in  the  first  statute,  and  from  all 
the  occupations  mentioned  in  the  second 
statute,  every  person  who  could  not  take 
the  oath  verbatim,  and  as  by  the  6fch 
section  of  the  last  Act,  all  members  of 
Parliament  were  to  take  the  oath,  at  this 
period  no  Jew  could  have  been  a  member 
of  the  legislature. 

These  statutes  remained  in  force  till 
the  1  Will.  &  M.  St.  1.  c.  8.(6)  repealed 
them  and  substituted  other  oatns  in 
their  place,  and  by  s.  12  the  oaths 
thus  substituted  are  to  be  taken  in  these 
express  words.  There  are  then  set  out 
tho  forms  of  oaths  of  allegiance  and  sn- 

{a)  See  above,  p.  118. 
(6)  See  above,  p.  121. 
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premacy,  in  tho  latter  of  which  the  party 
swearing  abjures— 

'*the  damnable  doctrine  and  position  that 
princes  excommunicated  or  deprived  by  the 
Pope  or  any  authority  of  the  see  of  Uome,  may 
be  deposed  or  murdered  by  their  subjects  or 
any  other  whatsoever  "  ; 

And  declai'es — 
''  that  no  foreign  prince,  person,  prelate,  state, 
or  potentate  bath  or  ought  to  have  any  juris- 
diction,  power,  superiority,    &c.,    within    this 
realm." 

From  the  1  WUL  3.  to  the  13  Will,  3. 
no  oath  was  required  that  would  exclude 
Jews  fh)m  the  legislature.  But  the 
13  WiU,  3.  o.  6.  which  was  passed  in  1701, 
imposed  an  oath  on  (a) — 
*'all  and  every  person  and  persons,  as  well 
peers  as  commoners,  that  shall  bear  any  office 
or  offices,  civil  or  military,  or  shall  receive  any 
pay,  salary,  fee,  or  wages,  by  reason  of  any 
patent  or  grant  from  his  Majesty,  or  shall  have 
command  or  place  of  trust  from  or  under  his 
Majesty,  &c.,aod  all  ecclesiastical  persons,  &g." 

That  oath  concludes  with  the  words, 
*'  upon  the  true  faith  of  a  Christian,"  and 
those  persons  are  required  to  take  the  oath 
"  hereinafter  mentioned,"  *'  unto  which 
oath  so  taken,"  continues  the  statute — 
<*  every  person  so  taking  the  same  shall  sub- 
scribe or  make  his  name  or  mark." 

The  case  of  members  of  Parliament  is 
provided  for  by  the  10th  section,  which 
enacts  that — 

<«  no  person  that  now  is  or  hereafter  shall  be  a 
peer  of  this  realm,  or  member  of  the  House  of 
Peers,  shall  vote  or  make  his  proxy  in  the 
House  of  Peers,  or  sit  there  during  any  debate 
in  the  said  House  of  Peers ;  nor  any  person  that 
now  is  or  hereafter  shall  be  a  member  of  the 
House  of  Commons,  shall  vote  in  the  House  of 
Commons,  or  sit  there  during  any  debate  in  the 
said  House  of  Commons,  af  tvr  their  Speaker  is 
chosen,  until  such  peer  or  member  shall  from 
time  to  time  respectively  take  the  oath  afore- 
said, and  subscribe  the  same  in  manner  follow- 
ing (that  is  to  say),  the  said  oath  shall  be  in 
this  and  every  succeeding  Parliament  solemnly 
and  publicly  made  and  subscribed,  between  the 
hours  of  nine  in  the  morning  and  four  in  the 
afternoon,  by  every  such  peer  and  member  of 
the  House  of  Peers,  at  the  table  in  the  middle 
of  the  said  House,  before  he  takes  his  place  in 
the  said  House  of  Peers,  and  whilst  a  full  House 
of  Peers  is  there  with  their  Speaker  in  his 
place ;  and  by  every  such  member  of  the  House 
of  Commons,  at  the  table  in  the  middle  of  the 
said  House,  and  whilst  a  full  House  of  Commons 
is  there  duly  sitting  witii  the  Speaker  in  his 
chair." 


And  the  11th  section  imposes  the  penalty 
for  disobedience  to  these  provisions. 

The  1  Ann,  c.  16.(6)  requires  the  oath 
to  "be    administered    in     such    manner 

(a)  See  above,  p.  122. 

(V)  Buff.  1  Ann.  st.  1.  c.22. 
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and  form  as  is  hereiaaflber  set  down  and 
pressritied/'  and  by  the  2nd  section — 

''bII  and  eveiy  person  and  persons,  who  are 
enjoined  or  required  to  administer,  take,  or 
subscribe  the  oath,  shall  administer,  take,  and 
snbMribe  the  same  according  to  the  form  herein 
set  down  and  subscribed/'  £c. 

The  Act  of  (Jnion,  6  Ann.  c.  11,  art.  22,(a) 
adapted  the  oath  to  the  new  state  of  things 
under  the  union  of  the  two  kingdoms. 

The  6  Ann.  c.  41. ,(5)  which  was  passed — 

•*  for  the  security  of  her  Majesty's  person  and 
govern meiit,  and  of  the  succession  to  the  Crown 
of  Great  Britain  in  the  Protestant  line," 

enacted,  in  Sect.  20,  the  oath  to  be 
taken  after  the  demise  of  Queen  Anne 
without  issQC,  and  i&  was  tu  bo  taken 
"upon  the  true  faith  of  a  Christian,"  the 
mode  of  taking  remaining  the  same. 

The  6  Ann,  o.  66.(e)  relates  to  Scotland. 
By  it  stispected  persons  may  be  snmmoned 
anywhere  to  take  the  oath  ;  which  is  the 
first  clause  of  that  sort. 

The  8  Ann.  c.  15.  makes  provisions  ns 
to  taking  the  oaths  there  mentioned,  and 
they  are  to  be  taken  '*  in  the  words  fol- 
lowing," &c. 

Having  taken  this  review  of  the  Acts 
which  are  in  pari  materid  prior  to  the 
1  Cfeo.  1.,  I  would  ask  whether  it  can 
reasonably  be  doubted  that  the  legislature 
— in  using  the  expression  *'  verbatim  "  in 
one  Act,  "according  to  the  tenor"  in 
another,  *Mn  these  express- words '*  in  a 
third,  and  "  according  to  the  form  herein 
Bet  down  and  prescribed,"  which  occurs  in 
the  statute  in  question — ^meant  what  the 
words  import?  All  these  expressions 
really  mean  the  same  thing,  viz.,  that  the 
very  words  set  down  were  to  be  used ;  and 
arc  we  at  liberty  to  admit  or  add  anything 
on  account  of  our  notion  of  what  is  just 
or  unjust  P  And  are  we  to  alter  the  oath 
BO  as  to  accommodate  it  to  the  conscience 
of  a  Jew,  when  it  is  notorious  that  it  was 
the  avowed  object  of  the  legislature  to 
exclude  even  Chrigtians  unless  they  were 
of  one  particular  denomination  P  And  if 
this  relaxed  construction  cannot  be  put  on 
the  statutes  of  Eliz<d)eth,  of  Jaines  I ,  of 
WiUictm  III.,  and  AnTie  (as  I  think  it 
cannot),  by  what  process  of  reasoning, 
under  what  authority,  can  we  put  a 
different  construction  upon  the  statutes 
of  George  I.  and  George  III.  P 

But  let  us  see  what  is  the  view  taken  by 
the  legislature  itself  upon  this  very  subject. 
By  the  9  Geo,  1.  c.  24  (an  Act  which 
happily  has  expired),  persons  not  taking 
the  oath  were  obliged  to  register  their 
names  and  real  estates.  The  title  of  the 
Act  is  important. 

(a)  Buff.  5  Ann.  c.  8. 
(6)  Buff.  6  Ann.  c.  7. 
(c)  Buff.  6  Ann.  c.  14. 


It  has  been  suggested  that  these  pro- 
visions of  the  law  were  directed  agamst 
Papists  only.  That  is  not  so.   The  title  is — 

"  An  Act  to  oblige  all  Persons  being  Papists 
in  that  part  of  Great  Britain  called  Scotland, 
and  all  Persons  in  Great  Britain,  refusing  or 
neglecting  to  take  the  oaths  appointed  for  the 
security  of  his  Majesty's  Person  and  Govern- 
ment by  several  Acts  herein  mentioned,  to 
register  their  Names  and  Beul  Estates.*' 

The  attention  of  the  legislature  was 
drawn  to  the  hardship  of  the  case  of  the 
Jews  occasioned  by  this  last  Act,  and 
redress  was  given  by  an  Act  which  passed 
the  following  year,  viz.,  10  Geo.  1.  c.  4. 
Bnt  the  redress  is  limited  to  the  grievance. 

It  was  enacted  that  Jews  might,  for  the 
purpose  of  the  Act  alluded  to,  take  the 
abjuration  oath,  omitting  the  words,  *'  upon 
the  true  faith  of  a  Christian  '*;  and  so  tak- 
ing the  oath,  Jews  were  not  to  be  required 
to  register  their  names  or  real  estates. 
There  is  nothing  that  makes  the  18th  sect, 
of  the  10  Geo.  1.  c.  4.  applicable  to  the 
1  €ho,  l.st.2.  c.  13. :  and  if  that  statute  were 
now  in  force,  it  would  not  entitle  Jews  to 
take  the  oath  omitting  the  words  *'  upon 
the  true  faith  of  a  Christian ''  for  the 
purpose  of  holding  office  or  sitting  in 
Parliament,  but  every  other  effect  of  not 
taking  the  oath  of  abjuration  is  left  un- 
touched. Now,  according  to  the  views  of 
my  brother  Martin — at  that  very  time  (for 
the  constrnction  of  the  Act  cannot  now  be 
different  from  what  it  was  then)  not  only 
was  it  unnecessary  to  pass  any  Act  to  relieve 
the  Jews  in  respect  of  the  registration 
of  their  names,  but,  for  any  purpose  what- 
ever, it  was  competent  not  only  for  a  Jew, 
but  for  a  Turk,  a  Hindoo,  a  Pagan,  or  any 
other  (if  by  accident  he  were  bom  within 
the  realm,  and  was  capable  of  taking  any 
oath  binding  on  his  conscience),  to  take 
'the  abjuration  oath,  omitting  the  words 
''  upon  the  true  faith  of  a  Christian,"  and 
to  be  elected  and  take  his  seat  as  a  member 
of  Parliament,  and  to  fill  any  of  the  offices 
already  alluded  to,  unless  he  were  kept  out 
by  some  other  test.  And  as  the  essence  of 
the  matter  is  said  to  be  taking  the  sub- 
stance of  the  oath  in  a  manner  binding  on 
the  conscience,  I  think  it  is  not  possible  to 
stop  short  of  this — that  if  a  jury  round  that 
a  Roman  Catholic  was  bound  by  the  oath 
without  the  words  "  upon  the  true  faith  of 
a  Christian  "  even  he  mi^ht  so  take  it.  I 
cannot  for  this  purpose  discover  any  differ- 
ence between  a  Itoman  Catholic  and  a  Jew. 

So,  in  the  18  Geo.  2.  c.  7.,  intituled — 

'*  An  Act  for  naturalising  such  Foreign  Pro- 
testants, and  others  therein  mentioned,  as  are 
settled,  or  shall  settle,  in  any  of  his  Mi^esty's 
Colonies  in  America," 

The  3rd  sect,  runs  thus — 

"  And    whereas    the    following    words  are 
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•contained  in  the  latter  part  of  the  oath  of 
abjuration,  viz.,  '  upon  the  true  faith  of  a 
Christian '  and  whereas  the  people  professing 
the  Jewish  religion  muy  therehy  be  prevented 
from  receiving  the  benefit  of  this  Act,  be  it 
further  lenacted,  &Cm  that  when  any  person 
professing  the  Jewish  religion  shall  present 
himself  to  take  the  said  oath  of  abjuration  in 
pursuance  of  this  Act,  the  said  words '  upon  the 
tnie  faith  of  a  Christian  '  shall  be  omitted  out  of 
the  said  oath  in  administering  the  same  to  such 
person,  and  the  taking  and  subscribing  the  said 
oath  by  such  person  professing  the  Jewish 
religion  without  the  words  aforesaid,  and  the 
other  oaths  appointed  by  the  said  Act,  in  like 
manner  as  Jews  were  pcimitted  to  take  the  oath 
of  abjuration  by  an  Act  made  in  the  10th  year 
of  the  reign  of  his  late  Majesty  King  George  I. 
intituled,  &c.,  shall  be  deemed  a  sufficient 
taking  of  the  said  oaths  in  order  to  entitle  such 
persons  to  the  benefit  of  being  naturalized  by 
virtue  of  ibis  Act." 

With  these  Acts  before  me,  and  with 
the  legislative  commentary  upou  them 
which  the  last  two  statutes  furnish,  I 
think  we  are  not,  as  Judees  (liviuR 
thongh  we  do  in  a  more  enlightened  and 
liberal  age),  to  be  liberal  above  what  is 
written,  or  by  any  method  of  construction, 
when  the  statutes  distinctly,  expressly,  and 
imperatively  re(}nire  one  form,  to  substitute 
another  as  equivalent  for  the  object  or 
purpose,  as  we  may  think,  of  the  legisla- 
ture ;  when  every  one  acquainted  with  our 
history  and  the  course  of  our  legislation 
must  in  candour  acknowledge,  that  in  any 
part  of  the  reign  of  George  I.  or  George  II.  or 
in  the  early  part  of  the  reign  of  George  III., 
it  was  the  farthest  from  the  intention 
of  the  legislature  to  admit  into  the  House 
of  Commons  persons  of  the  Jewish  re- 
ligion. The  language  used  appears  to  me, 
to  bo  so  clear,  so  distinct,  so  express,  and 
stringent,  as  to  exclude  a  relaxed  (and 
what  may  be  called  a  liberal)  construction- 
by  Judges,  quite  as  much  as  it  is  intended 
to  guard  against  a  mental  reservation  by 
those  who  think  that  the  effect  of  an  oath 
can  honestly  bo  so  evaded. 

On  these  grounds,  I  agree  with  my 
Rrothei'8  Parke  and  Alderson,  that  our 
judgment  ought  to  be  for  the  plaintiff; 
and  the  judgment  of  the  Court  is  therefore 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 


In  the  Exchequee  Chambeb. 

Present:  Lord  Campbell,  L.C.J.,  Wight- 
MAN,  Oresswell,  Williams,  and  Crompton, 
JJ. 

May  11, 1853. 

The  defendant  afterwards  brought  a 
writ  of  error  in  the  Exchequer  Chamber. 

Sir  jP.  Kelly,  WiUeSf  and  OohhrnidoTgiiod 
that  the  plaintiff  in  error  had  taken  the 


oath  as  required  by  6  Oeo.  3.  c.  53.,  and 
that  the  statute  had  expired  on  the  death  of 
King  George  III.,  or  of  King  George  lY.  at 
the  latest. 

Serjeant  GkanneU  and  Macnamara  for 
the  defendant  in  error  were  not  called 
upon. 

Judgment. 

Lord  Camtbbll,  L.C.J. :  After  deliber- 
ately considering  the  able  argument  of 
Sir  F»  Kelly  i  and  having  read  the  opinions 
of  the  judges  of  the  Court  of  Exchequer, 
and  the  arguments  there  urged  on  both 
sides,  we  think  the  case  free  from  doubt. 
Two  objections  have  been  made  to  the 
judgment  of  the  Court  of  Exchequer.  The 
first  is,  that  the  oath  of  abjuration  no 
longer  subsists.  If  that  is  established,  no 
penalty  could  be  incurred,  because  there 
was  no  obligation  to  take  the  oath  of 
abjuration  upon  any  occasion  whatever. 
It  nas  been  argued  that  upon  the  death  of 
Georgelll,,  or  at  all  events  upon  the  death 
of  George  lY.,  the  Abjuration  Act  ceased, 
and  that  all  persons  have  been  under  a  de- 
lusion in  supposing  it  to  exist.  We  arc  all 
of  opinion  tnat  the  Abjuration  Act  exists, 
although  there  is  not  upon  the  throne  a 
sovereign  of  the  name  of  George.  We 
think  it  was  an  Act  for  a  permanent  pur- 
pose, and  that  the  name  of  the  reigning 
sovereign  was  introduced  to  denote  that, 
for  all  time  to  come,  until  the  law  should 
be  altered,  the  oath  of  abjuration  was  to 
be  taken  to  the  sovereign  upon  the  throne. 
It  would  be  monstrous  to  suppose  that, 
upou  the  death  of  George  lY.  the  statute 
ceased  to  operate,  and  yet  that  w^ould  be 
the  case  if  the  argument  urged  for  the 
plaintiff  in  error  were  to  prevail.  There 
was  no  renewal  of  that  statute  upon  the 
accession  of  George  II.,  or  of  George  III., 
nor  until  the  sixth  year  of  that  reign ;  but 
the  Act  of  Abjuration  continued  to  be 
acted  on  during  the  reign  of  George  II., 
and  in  that  of  George  III.,  until  the  sixth 
year  of  that  monarch.  And  so  after  the 
death  of  George  III.  the  oath  was  taken 
during  the  reigns  of  George  lY.  and 
WUliam  lY.  up  to  the  present  time. 
Therefore  we  think  that  the  first  objection 
wholly  fails. 

The  next  question  anses  upon  the  con- 
struction of  the  oath  of  abjuration ;  and 
it  will  not  at  all  be  necessary  to  enter 
minutely  into  the  various  statutes  quoted 
and  arguments  adduced,  for  we  adopt 
the  reasoning  of  the  minority  of  the  judges 
of  the  Court  of  Exchequer  upon  this  point. 
We  have  no  doubt  about  the  law  as  laid 
down  in  Omickund  v.  Barker ^(a)  that,  where 
an  oath  is  to  be  taken,  the  only  question 

(a)  WiUcs,  538. 
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being  how  it  is  to  be  taken,  it  shall  be 
taken  in  that  form  most  binding  on  the 
conscience  of  the  taker ;  and  if  this  were 
merely  a  question  as  to  the  form  in  which 
the  oath  was  to  be  taken,  that  case  would 
lead  us  to  the  conclusion  that  it  might  be 
taken  by  a  Jew  according  to  the  form 
most  binding  on  his  conscience.  But  we 
must  look  to  the  intention  of  the  legisla- 
ture as  expressed  in  the  Act;  and  the 
question  is,  is  this  expression  **  on  the 
true  faith  of  a  Christian  "  a  part  of  the 
oath,  or  is  it  the  mere  form  of  taking  it  p 
In  the  statute  1  Oeo,  1.  st.  2.  c.  13.,  the 
words  "  So  help  me  God  "  are  the  form  of 
taking  the  oath ;  but  the  preceding  words 
are  nn  essential  part  of  the  oath,  viz. : — 

"  I  do  luake  that  recognitioD,  ackDowle<Igment, 
abjuratioo,  reconciliation,  and  promise  heartily, 
willingly  and  truly,  upon  the  true  faith  of  a 
Christian." 

If,  as  suggested  by  my  brother  Cresawdl, 
the  form  of  oath  had  been— 

"  J,  A.B.,  on  the  true  faith  of  a  Christian,  do 
truly  and  sincerely  acknowledge,  testify,  and 
dechre," 

&c.,  the  matter  would  have  admitted  of  no 
argument.  It  seems  to  us  that  this  is  the 
true  construction,  that  this  expression 
'*  on  the  true  faith  of  a  Christian  "  is  an 
essential  part  of  that  which  must  be  sworn 
to,  and  that  no  person  is  to  be  allowed  to 
take  the  oath  who  cannot  or  will  not  say 
that  he  does  so  '*  upon  the  true  faith  of  a 
Christian."  Whatever  the  particular  ob- 
ject in  passing  this  Act  of  Parliament 
may  have  been,  if  in  its  constiniction  it 
clearly  applies  to  Jews  as  well  as  Boman 
Catholics,  we  cannot  confine  it  to  the 
latter.  I  feel  relieved  from  any  doubt 
which  I  might  otherwise  entertain  (though 
I  entertain  none  whatever)  by  the  fact,  to 
which  I  attach  considerable  importance, 
that  successive  Acts  of  Parliament  have 
passed  which  have  put  a  construction  upon 
the  oath  by  the  legislature  itself.  The 
10  Oeo.  1.  c.  4.,  shows  that  at  that  time  the 
legislature  supposed  that  the  oath  of  ab- 
junition  <x>nla  not  be  taken  by  a  Jew. 
The  18th  sect,  of  that  Act,  after  reciting 
that  the  following  words  are  contained  in 
the  latter  part  of  the  oath  of  abjuration, 
viz.,  "  upon  the  true  faith  of  a  Christian," 
enacts — 

"  that  whenever  any  of  his  Majesty's  subjects 
professing  the  Jewish  religion  shull  present 
himself  to  take  the  said  oath  of  abjuration,  in 
pursuance  of  the  above  recited  Act  or  the  pre- 
sent Act,  the  said  words  '  upon  the  true  faith  of 
a  Christian,'  shall  be  omitted  out  of  the  said 
oath  in  fldministering  the  same  to  such  person, 
arid  the  taking  the  said  oath  by  such  person 
professinp:  the  Jewish  religion  without  the  words 
aforeiiuid,in  like  manner  as  Jews  are  admitted  to 
he  sworn  to  give  evidence  in  Courts  of  Justice, 
fthall  be  deemed  to  be  a  sufficient  taking  of  the 


abjuration  oath  within  the  meaning  of  this  and 
the  said  recited  Act." 

Upon  the  construction  contended  for  by 
Sir  F.  KeUy,  the  10  Oeo,  1.  c.  4.  would  have 
been  wholly  useless.  That  statute  has 
been  followed  by  other  Acts  introduced 
for  the  relief  of  the  Jews.  I  myself  had 
the  honour  of  introducing  one  (a)  when 
Mr.  Alderman  Salomons  was  elected  a 
sheiifi'  of  London,  whereby  a  sheriff  might 
serve  in  any  corporation  without  taking 
the  oath  of  abjuration.  That  Act  was 
limited  to  the  office  of  sheriff;  but  by  a 
subsequent  Act  (6),  introduced  by  Lord 
I/yndhwrstf  the  same  immanity  was  ex- 
tended to  all  municipal  officers.  That 
would  have  been  unnecessary  if  a  Jew 
could  have  taken  the  oath  of  abjuration. 

We  have  only  to  declare  what  the  law 
is,  not  what  it  ought  to  be.  I  regret  that 
the  Act  ever  passed  so  as  to  exclude  the 
Jews,  and  my  wish  is  that  it  should  be 
repealed.  But  it  is  our  duty  to  put  the 
best  construction  we  can  on  the  Act  of 
Parliament;  and,  in  so  doing,  we  enter- 
tain no  doubt  whatever  that,  according  to 
the  existing  law,  Jews  are  excluded  from 
sitting  in  either  House  of  Parliament. 

Judgment  affirmed. (e) 

(a)  5  &  6  Will.  4.  c.  28. 

(6)  8  &  9  Vict.  c.  52. 

(c)  A  writ  of  error  was  lodged  in  the  House 
of  Lords,  but  the  parties  did  not  apply  for  a 
hearing  (May,  Pari.  Pract.,  10th  ed.,  p.  159). 
Alderman  Salomons  was  fined  500/.,  and  was 
obliged  to  retire  from  the  House.  Baron 
Rothschild  continued  to  be  a  member  of  the 
House,  and  was  returned  again  in  July  18.)2, 
March  1857,  and  July  1857. 

In  1857,  Lord  John  Russell  suggested  that 
the  Parliamentary  oath  of  abjuration  was 
within  the  provisions  of  the  Act  of  5  &  6  Will. 
4.  c.  62,  relating  to  statutory  declarations,  and 
that  under  this  Act  the  House  of  Commons 
might  substitute  a  new  form  of  declaration  for 
the  abjuration  oath,  Hans.,  vol.  147,  p.  933. 
The  suggestion  was  referred  to  a  select  com- 
mittee, who  reported  a<^inst  it.  Pari.  Papers, 
1857,  sess.  2,  H.C.  253,  vol.  9,  p.  477.  Life  of 
Lord  Campbell,  vol.  2.,  p.  352. 

After  several  measures  for  relieving  the  Jews 
from  their  Parliamentary  disability  had  been 
passed  by  the  House  of  Commons,  and  rejected 
by  the  House  of  Lords,  Lord  John  Russell,  at 
the  end  of  1857,  introduced  a  Bill  substituting  a 
single  form  of  oath  for  the  oaths  of  allegiance, 
supremacy,  and  abjuration.  This  form  of  oath 
ended  with  the  words — **  And  I  make  this 
declaration  upon  the  true  faith  of  a  Christian.'* 
But  a  subsequent  clause  in  the  same  Bill 
allowed  Jews  to  omit  these  words.  The  Bill 
was  passed  by  the  House  of  Commons,  but  the 
special  clause  for  the  relief  of  Jews  was  struck 
out  in  the  House  of  Lords.  Baron  Rothschild 
was  appointed  a  member  of  the  committee  of 
the  House  of  Commons  to  draw  up  reasons  for 
disagreeing  with  the  Lords'  amendment,  it  being 
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Mateuials  made  use  of. — The  above  ' 
report  is  founded  on  the  reports  in  7  Ex. 
475  and  8  Ex.  778 ;  but  the  account  of  the 
various  statutory  changes  in  the  prescribed 
oaths  in  the  argument  for  the  plaintiff  has 
been  amplified  by  reference  to  the  original 

held  that — if  disqaalified  for  sitting  and  voting, 
he  wns  not  disqualified  for  being  a  member  of 
and  acting  on  the  committee.  See  Hansard, 
vol.  150,  p.  430. 

After  a  conference  the  House  of  Lords  in- 
sisted on  their  amendment,  but,  in  order  to 
avert  a  conflict  between  the  two  Houses,  tley 
passed  a  separate  Bill,  under  which  either 
House  might  lesolvc  to  allow  any  person 
professing  the  Jewish  religion  to  omit  the 
words — "  And  I  make  this  declaration  upon  the 
true  faith  of  a  Christian."  This  compromise 
was  aciicpted  by  the  House  of  Commons,  and 
the  Commons  Bill,  as  amended  by  the  Lord<«, 
and  the  TiOrds'  Bill  both  became  law  as  21  &  23 
Vict  cc.  48  &  49.  See  Hansard  for  1858,  and 
I^>rd  Cumpheirs  Life  of  Ixml  Lyndhnrst  iii 
vol.  8  of  his  "  Lives  of  the  Chancellors." 

On  July  26,  1858,  Baron  Rothschild  was,  in 
pursuance  of  u  resolution  moved  by  Lord  John 
Kussell  under  the  new  .\ct,  ul'.owed  to  take  the 
Parliamentary  oath,  omitting  the  final  words. 
Hansard,  vol.  151,  p.  2115. 

Two  years  later,  23  &  24  Vict.  c.  68.  au- 
thorised either  House  of  Parliament  to  omit 
these  words  in  the  ca^e  of  Jews  by  standing 
order,  instead  of  by  special  resolution  in  each 
case. 

The  Parliamentary  Oaths  Act,  1866  (29  ^  30 
Vict.  c.  19.),  substituted  a  new  form  of  oath, 
which  did  not  contain  the  words — **  And  I 
make  this  declaration  upon  the  true  faith  of  a 
Christian,"  biit  retained  the  supremacy  clause 
objected  to  by  Koman  Catholics. 

The  Promissory  Oaths  Act,  1868,  31  &  32 
Vict.  c.  72.,  substituted  a  still  shorter  form  of 
oath  of  allegiance,  omitting  the  supremacy 
clause  and  thereby  rendering  the  separate  Roman 
Catholic  oath,  under  10  Geo.  4.  c.  7.,  no  longer 
necessary  for  Roman  Catholic  members. 

The  Promissory  Oaths  Act,  1871  (34  &  35 
Vict.  c.  48.)  repealed  1  Geo.  1.,  St.  2.,  c.  13., 
9  Geo.  2.  c.  26.,  and  various  other  enactments 
relating  to  the  oath  of  allegiance  and  other 
promissory  oaths. 

A  further  question  rehiting  to  the  Parlia- 
mentary oath  was  raised  in  Mr.  Bradlaugh*s 
case.     Mr.  Bradlaugh  having  claimed  to  affirm. 


statntes.  The  **  Report  of  the  case  of 
Miller  v.  Salomons,  with  a  sammary  of  the 
preliminary  proceedings  by  Augustus 
Ooldsmid,  of  the  Inner  Temple,  London, 
1852/'  has  also  been  referred  to. 

on  the  ground  of  want  of  religious  belief,  the 
House  of  Commons,  by  resolution  of  2cd  June, 
1880,  debarred  him  from  taking  either  oath  or 
affirmation,  Com.  Joum.  1880,  vol.  135,  p.  234 
(this  resolution  was  ordered  to  be  expunged 
27th  January,  1891,  Com.  Joum.  1891,  vol.  146, 
p.  45). 

The  House  subsequently  allowed  Mr.  Brad- 
laugh  to  affirm,  with  a  view  to  obtaiuinc  the 
decision  of  a  Court  of  Law  as  to  whether  he 
was  so  entitled.  It  was  decided  in  Clarke  v. 
Bradlaugh,  7  Q.B.D.  38,  that  he  was  not  entitled 
to  affirm.  This  judgment  was  afterwards  re- 
versed in  the  House  of  Lords  on  another 
ground,  i.e.,  that  a  common  informer  could  not 
maintain  an  action  for  penalties  under  the 
statute. 

In  Bradlaugh  v.  Gosaelt,  12  Q.B.D.  27!, 
Mr.  Bradlaugh  unsuccessfully  sued  the  Serjeant- 
at-arms  for  excluding  him  from  the  precincts  of 
the  House  of  Commons,  pursuant  to  a  re^^olu- 
tion  of  the  House. 

In  1882,  Mr.  Bradlaugh  was  expelled  from 
the  House,  Com.  Joum.  1882,  vol.  137,  p.  62. 
Having  been  again  returned  to  Parliament,  on 
the  lltli  Fehniary  1884  he  entered  the  House 
and  administered  the  oath  to  himself,  and  twice 
sat  and  voted.  The  Attorney-General  recovered 
penalties  for  such  sitting  and  voting,  the  Court 
holding  that  Mr.  Bradlaugh  had  not  duly  taken 
the  oath,  and,  also,  that  a  person  devoid  of 
religious  belief  was  incapable  of  taking  an  oath. 
Attorney- General  v.  Bradlaugh,  14  Q.B.D.  667. 

At  the  meeting  of  the  new  Parliament  in  1886, 
Mr.  Bradlau&h  having  been  again  returned,  the 
Speaker  ruled  that  he  would  not  allow  any 
question  to  be  raised  as  to  Mr.  Brndlaugh's 
capacity  to  take  the  oath,  but  would  allow  him 
to  be  sworn,  subject  to  any  legal  consequences 
ho  might  incur.  Com.  Journ.  1886,  vol.  141, 
p.  5  ;  Hans.,  vol.  302,  p.  2 1 . 

The  Oaths  Act,  1888  (51  &  52  Vict.  c.  46.), 
now  provides  that  any  person,  on  objecting  to 
to  be  sworn,  and  stating,  ivs  the  gn^und  of  his 
objection,  either  that  he  has  no  religious  belief, 
or  that  the  taking  of  an  oath  is  contrary  to  his 
religious  belief,  may  make  a  solemn  affirmation 
instead  of  taking  an  oulh,  in  all  places  and  for 
all  purposes  where  on  oath  is  required  by  law. 
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EGERTON  agaiiist  EARL  BROWNLOW  and  others. 


Proceedings  in  the  House  op  Lords  on  appeal  from  a  judgment 
OP  THE  Court  op  Chancery  on  demurrer  to  a  Bill  in  Equity, 
June  23rd,  24th,  27th,  28th,  30fch,  August  Idfc,  12th,  19th,  1853.  (Re- 
ported in  4  H.L.  1 ;  23  L.J.  N.S.  Ch.  348;  and  18  Jur.  71.) 


The  seventh  Karl  of  Bridgewater,  hy  hid  will,  devised  large  estates  to  trustees  upon  trust  to  settle 
them,  after  other  limitations,  to  the  use  of  Lord  Alford  for  niaety-uine  years,  if  he  should  so  long 
live,  remainder  to  the  use  of  trustees  to  preserve  contingent  remainders  during  Lord  Alford's  life, 
remainder  to  the  use  of  the  heirs  male  of  Lord  Alford's  body,  like  remainders  to  Lord  AIford*s 
younger  brother  and  his  heirs  male,  remainders  over ;  provided  that,  if  Lord  Alford  should  die 
without  having  acquired  the  title  of  Marquis  or  Duke  of  Bridgewater,  the  uses  and  estates  directed 
to  be  limited  to  the  use  of  his  heirs  male  should  cease,  and  be  absolutely  void.  There  were  other 
provisoes  defeating  the  interests  of  Lord  Alford  and  his  heirs  if  he  should  not  acquire  such  title 
of  Marqoxs  or  Duke  within  five  years  of  succeeding  his  father  as  Earl  Brownlow,  or  if  he  should 
take  or  succeed  to  any  title  which  would  have  precedence  over  a  new  creation  of  the  Marquisate 
or  Dukedom  of  Bridgewater. 

Lord  Alford  suooMded  to  the  estates,  and  died  without  having  acquired  the  title  of  Marquis 
or  Duke  of  Bridgewater. 

A  bill  filed  by  the  heir  male  of  Lord  Alford's  body  claiming  under  the  will  was  dismissed  by  a 
decree  of  the  Court  of  Chancery.    The  House  of  Lords  reversed  the  decree  on  appeal,  and  held — 

1.  Ditpontion  contrary  to  public  policy  (1) — Limitation  in  will  conditional  on  acquisition  of 
peerage. 

By  IxHida  Lthdhubst,  Brougham,  Trdro,  and  St.  Lbonards  (in  accordance  with  the 
advice  of  Pollock,  C.B.  and  Platt,  B.)>  diss.  Lord  Cranworth,  L.C.  (in  accordance 
with  the  advice  of  Parks,  B.,  Coleridge,  J.,  Alderson,  B.,  Wightman,  Erle, 
Talfourd,  Crbsswbll,  Williams,  and  Crompton,  JJ.) — 

Dispositions  of  property — ^whether  by  will  or  otherwise — which  have  a  tendency  injurious 
to  the  public  good  may  be  void  as  being  against  public  policy.  Each  case  must  staod 
on  its  own  merits. 

The  provisoes  in  the  will  making  the  enjoyment  of  these  estates  depend  on  the  acquisition 
of  the  title  of  Marquis  or  Duke  of  Bridgewater  were  void  as  against  public  policy. 
because  they  tended  to  embarrass  the  free  exercise  of  the  prerogative  of  the  Crown  in  the 
creation  of  peers,  and  to  influence  in  their  public  conduct  the  Ministers  of  the  Crown  and 
the  parties  interested  under  the  will  by  motives  independent  of  their  duty. 

The  proviso  in  the  will  as  to  Lord  Alford  dying  before  he  had  acquired  the  Bridgewater 
title  operated  on  the  limitation  in  favour  of  the  heirs  male  of  his  body  as  a  condition 
subsequent,  and,  being  void,  did  not  disentitle  them  to  claim  under  the  will.(2) 

2.  Enforced  acceptance  of  peerage  (8)— By  writ-^By  patent — Under  a  particular  title, 

Sewible  that  the  provisoes  defeating  the  interests  of  Lord  Alford  and  his  heirs  if  he  should  take 
or  succeed  to  any  higher  title  were  unobjectionable  diss  Coleridge,  J. 

Per  pABKBy  B.,  WioHTMAV,  Erle,  and  Williams,  J  J.  The  Crown  may  by  writ  require  any 
of  its  subjects  to  serve  as  a  peer  in  Parliament,  but  cannot  either  by  writ  or  patent  confer  a  new 
name  or  title  in  invitum. 

Per  ALDBRfloy,  B.    The  Crown  cannot  confer  a  peerage  in  invitum. 

Prr  CoLBBiDGE,  J.,  diss.  The  subject  is  bound  to  serve  in  the  rank  and  by  the  title  named  in 
the  writ  or  patent,  and  consequently  the  provisoes  wtre  bad. 

(1)  The  general  doctrine  of  public  policy  and  its  application  to  the  present  case  are  fully  dis- 
cussed in  Pollock  on  Contracts,  6th  edit.  p.  800,  &c. ;  the  following  American  cases  arc  there 
cited:  Marshall  v.  Baltimore  and  Ohio  Railway  Company ^  1853,  16  Howard  814,  where  a  con- 
tract contemplating  the  use  of  underhand  meaus  to  influence  legislation  ivas  held  void  ;  Trist  v. 
CAiW,  1874,  21  Wall.  441 ;  an  agreement  to  prosecute  a  claim  before  Congress  by  "  lobby 
service  ";  aud  Meguire  v.  Corwine,  1879. 101  U.S.  108.  See  also  the  notes  to  Collins  v.  Blanlem 
in  1  Sm.  I4.C.  364  (lOth  edit.),  and  notes  to  Mitchel  v.  Retjnoldsy  ib.  402,  &c. 

(2)  This  part  of  the  case  is  not  reported  here. 

(3)  See  below,  p.  204  n. 

91500.  ^ 
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This  case  raised  the  question  whether 
conditions  in  the  limitations  of  a  will 
making  the  enjoyment  of  large  estates  by 
the  beneficiary  and  his  heirs  dependent 
on  his  obtaining  certain  titles  in  the 
peerage  within  a  limited  time,  and  on  his 
not  taking  or  succeeding  to  any  other 
title  superior  in  precedence,  were  void  as 
against  public  policy. 

By  his  will  dated  March  31st,  1823,  the 
scTenth  Earl  of  Bridgewater,  after  other 
limitations,  referred  to  below,  devised  his 
cxteusive  estates  (a)  to  trustees  in  trust  to 
Fettle  them  to  the  use  of  Lord  Alfwd, 
eldest  son  of  Earl  Brotvnloto,  by  his  wife, 
the  testator's  sister,  for  a  term  of  ninety- 
nine  years,  if  he  should  so  long  live, 
remainder,  during  his  life,  to  the  use  of 
trustees  to  preserve  contingent  remain- 
ders, remainder  to  the  use  of  the  heirs 
male  of  Lord  Alfard'a  body,  remainder  in 
default  of  such  issue  to  the  use  of  Lord 
Alford*8  younger  brother,  Charles  Henry 
Gust,  for  ninety- nine  years,  if  he  should  so 
long  live,  remainder  to  the  use  of  trustees 
to  preserve  contingent  remainders  during 
his  life,  remainder  to  the  use  of  the  heirs 
male  of  the  body  of  the  said  Charles 
Henry  Cust — subject  nevertheless  as  to 
the  said  uses  and  estates 

"  to  the  several  provisoes  for  the  determination 
thereof  hereinafter  contained.*' 

Then  followed  remainders  to  the  Egertons 
of  Tatton,  with  remainder  to  the  testator's 
right  heirs  for  ever. 

The  above-mentioned  provisoes  were  as 
follows — 

"  Provided  always,  and  I  declare  my  will  to 
he,  that  if  the  said  John  Hume,  Xx>rd  Viscount 
Alford,  shall  die  without  having  acquired  the 
title  and  dignity  of  Duke  or  Marquis  of 
liridgewater  to  him  and  the  heirs  male  of  his 
ho4y>  then  and  in  such  case  the  use  and  estate 
hereinbefore  directed  to  be  limited  to  the  heirs 
male  of  his  body  shall  cease  and  he  absolutely 
void;  and  that  if  the  Earldom  of  Brownlow 
shall  descend  and  come  upon  him,  and  he 
shall  not  have  acquired,  or  shall  not  acquire, 
the  title  and  dignity  of  Duke  or  Marquis  of 
Bridgewater  to  him  and  the  heirs  male  of  his 


(a)  The  testator  succeeded  to  the  estates  on 
the  death  of  his  cousin,  the  third  Duke,  in  1803, 
when  the  titles  of  Duke  and  Marquis  of  Bridge - 
water  became  extinct,  and  the  ^ater  part  of 
the  Duke*s  estates  passed  to  his  nephew,  the 
Marquis  of  Stafford,  afterwards  first  Duke  of 
Sutherland,  with  remainder  to  his  second  son, 
who  was  created  Earl  of  EUesmers.  The  tes- 
tator died  in  1823,  and  was  succeeded  by  his 
brother  Francis  as  eighth  Earl.  On  the  death 
in  1829  of  the  eighth  Earl,  who  endowed  the 
Bridgewater  Treatises,  the  Bridgewater  {icerages 
became  extinct.  Lord  Alford,  as  stated  in  the 
text,  did  not  bucceed  to  the  estates  until  1849. 


body  before  the  end  of  five  years  next  after 
he  BhaU  become  Earl  Brownlow,  then  and  in 
such  case  the  several  uses  and  estates  herein- 
before directed  to  be  limited  to  the  said  John 
Hume,  liord  Yiseoant  Alford,  and  to  trustees 
during  his  life  for  preserving  contingent  re- 
mainders, and  to  the  heirs  male  of  his  body, 
shall  thenceforth  cease  and  be  absolutely  void, 
and  that  my  said  hereditaments  and  real  estates 
hereinbefore  devised  shall  in  either  of  the  said 
cases  thereupon  go  over  and  he  ezgoyed  accord- 
ing to  the  snb^uent  uses  and  Hmitadont 
decbired  and  directed  by  this  my  will  as  if  the 
said  John  Hume,  Lord  Viscount  Alford,  were 
actually  dead  without  issue  male  : 

**  Provided  also,  and  I  declare  my  will  to  be, 
that  if  it  sluill  happen  that  the  said  John  Hume, 
Lord  Viscount  Alford,  shall  not  acquire  the  title 
and  dignity  of  Duke  or  Marqub  of  Bridgewater 
to  him  and  the  heirs  male  of  hi«  body,  with  the 
immediate  limitation  over  of  such  title  and 
dignity  to  the  said  Charles  Henry  Cust  and  the 
heirs  male  of  his  body,  or  to  the  heirs  male  of 
his  body  if  he  shall  be  dead  leaving  issue 
male,  and  also  that  the  said  Charies  Henry 
Cust  shall  not  acquire  the  title  and  dignity  of 
Duke  or  Marquis  of  Bridgewater  to  him  and  the 
heirs  male  of  his  body,  then  and  in  snch  case 
the  use  and  estate  hereinbefore  directed  to  he 
limited  to  the  heirs  male  of  the  body  of  the 
said  Charles  Henry  Cust  shall  cease  and  be 
absolutely  void;  and  that  if  the  Earidom  of 
Brownlow  shall  descend  and  come  to  him  the 
said  Charles  Henry  Cust,  and  he  shall  not  have 
acquired,  or  shall  not  acquire,  the  title  and 
dignity  of  Duke  or  Marquis  of  Bridgewater  to 
him  and  the  heirs  male  of  his  body  before  the 
end  of  five  years  next  after  he  shall  become  Earl 
Brownlow,  then  and  in  such  case  the  several 
uses  and  estates  hereinbefore  directed  to  be 
limited  to  the  said  Charles  Henry  Cust,  and  to 
trustees  during  his  life  for  preserving  contin- 
gent remainders,  and  to  the  heirs  male  of  his 
body,  shall  thenceforth  cease  and  be  void ;  and 
that  in  either  of  such  cases  my  said  heredita- 
ments and  real  estates  hereinbefore  devised 
shall  thereupon  go  over  and  be  enjojed  ac- 
cording to  the  subsequent  uses  and  limitations 
of  this  my  will,  as  if  the  said  Charles  Henry 
Cnst  were  actually  dead  without  issue  male : 

"  Provided  also,  ancf  I  declare  my  will  to  bo, 
that  if  my  brother  the  said  Francis  Henry  Egcr- 
ton  shall  be  created  Duke  or  Mnrquis  of  Bridge- 
water,  with  such  limitations  over  of  the  said 
title  and  dignity  as  that  the  same  may,  imme- 
diately after  the  failure  of  issue  male  of  my 
said  brother,  come  to  the  said  .Tohn  Hume, 
Lord  Viscount  Alford,  and  the  heirs  male  of 
his  body,  and  after  them  to  the  said  Charles 
Henry  Cust  and  the  heirs  male  of  his  body, 
then  and  in  such  case  my  said  hereditaments 
and  real  estates  hereinbefore  devised  shall  be 
settled,  limited,  and  enjoyed  in  such  manner  as 
if  the  several  provisoes  hereinbefore  expressed 
for  the  determination  of  the  uses  or  estates 
directed  to  be  limited  to  the  said  John  Hume, 
Lord  Viscount  Alford,  and  Charles  Henry  Cust, 
and  to  trustees  during  their  lives  for  preserving 
contingent  remainders,  and  to  the  heirs  male  of 
their  bodies  respectively,  subsequent  to  the  pro- 
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viso  for  taking  and  using  the  name  and  arms  of 
BgertoQ  only,  bad  not  been  contained  in  this  my 
will: 

"  Provided  also,  and  I  declare  my  will  to  be, 
that  if  the  said  John,  Earl  Brownlow,  shall  in 
case  of  the  death  and  fiiiliire  of  issue  male  of 
my  eaid  brother,  in  his  lifetime,  be  created 
Duke  or  Marquis  of  Bridgewater,  the  said  title 
and  dignity  being  limited  to  him  and  the  heirs 
.male  of  his  body  by  the  said  Sophia,  Lady 
Brownlow,  his  late  wife,  only,  and  not  being 
inheritable  by  or  limited  to  any  other  issue 
-male  of  the  said  John,  Earl  Brownlow,  the  same 
shall  be  thenceforth  equivalent  to  the  acquisi- 
tion of  such  title  and  dignity  by  the  said  John 
Hume,  Lord  Viscount  ^ford,  to  him  and  the 
heiin  male  of  his  body,  with  limitation  over  to 
the  said  Charles  Henry  Gust  and  the  heirs  male 
of  his  body  $  and  my  said  hereditaments  and 
real  estates  shall  be  settled  and  limited  so  as  to 
go  and.  be  enjoyed  thenceforth  and  for  the 
future  as  if  the  several  provisoes  hereinbefore 
expressed  for  the  determination  of  the  several 
uses  or  estates  directed  to  be  limited  to  the  said 
John  Hume,  Lord  Viscount  Alford,  and  to  the 
said  Charles  Henry  Gust,  and  to  trustees  dur- 
iug  their  lives  for  preserving  contingent  re- 
mainders, and  to  the  heirs  male  of  their  bodies 
respectively,  subsequent  to  the  proviso  for 
taking  and  using  the  name  and  arms  of  Eger- 
ton only,  had  not  been  contained  in  this  my  will, 
notwithstanding  the  previous  determination,  if 
•it. shall  happen,  of  the  uses  or  estates  directed 
to  be  limited  to  the  heirs  male  of  the  bodies 
of  the  said  John  Hume,  Lord  Viscount  Alford, 
and  Charles  Henry  Cost,  under  any  of  such 
sevenil  provisoes  : 

"  firovided  always,  and  I  declare  my  will  to 
be,  that  if  the  said  John,  Earl  Brownlow, 
shall  hereafter  take  any  other  title  than  Duke 
or  Marquis  of  Bridgewater,  so  as  to  be  in- 
heritable by  or  limited  to  the  issue  male  of 
his  body  by  the  said  Sophia,  Lady  Brownlow, 
his  late  wife,  or  any  of  them,  then  and  in 
such  case  the  nses  and  estates  hereinbefore 
declared  and  directed  to  be  limited  to  the  said 
John  Home,  Lord  Viscount  Alford,  and  Charles 
H«nry  Cost,  and  to  trustees  during  their  liveu 
for  preaerving  contingent  remainders,  and  to 
the  heirs  male  of  their  bodies  respectively, 
shall  thenceforth  ceas^  and  be  void,  and  that 
thereupon  my  said  hereditaments  and  real  estate 
jshall  go  over  and  be  limited  and  enjoyed  accord^ 
log  to  this  my  will^  as  if  the  said  John  Hume, 
Lord  Viscount  Alford,  and  Charles  Henry  Gust 
were  actually  dead  without  issue  male. 

Provided  also,  and  I  declare  my  will  and  in- 
tention to  be,  that  my  said  hereditaments  and  real 
efitates  shall  not  be  enjoyed  by  the  said  John 
Hume,  Lord  Viscount  Alford,  or  the  heirs  male  of 
his  body,  if  he  shall  by  any  means  whatsoever 
succeed  to  or  take  any  title  (other  than  Duke  of 
Bridgewater)  to  which  the  Marquis  of  Bridge- 
water  shall  not  if  then,  or  would  not  if  there- 
after to  be,  created,  be  superior  in  rank,  or  have 
precedence  being  of  the  same  rank,  nor  by  the 
saM  Charles  Henry  Gust  or  the  heirs  male  of 
his  body,  if  he  shall  take  any  title  either  by 
immediate  creation,  limitation  over,  or  other- 
wise, other  than  Di:^e  of  Bridgewater,  to  which 


the  Marquis  of  Bridgewater  shall  not,  if  then, 
or  would  not  if  thereafter  to  be  created,  be 
superior  in  rank,  or  take  precedence  if  of  the 
same  rank ;  and  that  the  uses  and  estates  here- 
inbefore directed  to  be  limited  to  such  of  them 
the  said  John  Hume,  Lord  Viscount  Alford, 
and  Charles  Henry  Gust  as  shall  take  any  such 
title  contrary  to  this  my  will,  and  to  trustees 
for  his  life  to  preserve  contingent  remainders, 
and  to  the  heirs  male  of  his  body,  shall  thence- 
forth cease  and  be  void;  and  thereupon  my 
said  hereditaments  and  real  estates  shall  go 
over  and  be  enjoyed  according  to  the  subse- 
quent uses  or  limitations  of  this  my  will,  as  if 
he  or  they  taking  such  other  title  contrary  to 
this  my  will  were  actually  dead  without  issue 
male." 

There  were  also  provisoes  in  tho  will 
requiring  every  person  entitled  to  the 
beneficial  enjoyment  of  the  estates  to 
assame  and  taKe  the  surname  and  arms 
of  ilgei'ton,  failing  which,  the  estates  were 
to  go  over,  and 

"  every  person  so  assuming  and  taking  the  sur- 
name and  arms  of  Egerton  in  compliance  with 
such  proviso,  shall  apply  for  and  use  his  utmost 
endeavours  to  obtain,  as  soon  as  reasonably 
may  be,  his  Majesty's  licence  under  his  sign- 
manual  or  an  Act  of  Parliament  to  sanction  th& 
same ;  and  every  person  neglecting  or  refusing 
to  do  so,  shall  be  deemed  to  have  refused  to  take 
such  surname  and  arms  as  aforesaid,  &o." 

In  a  codicil  executed  on  the  same  day 
the  testator  recommended  Lord  Alford, 
on  succeeding  to  the  B'iidgewcUer  eatsAos 
under  the  will,  to  settle  the  Brotonlow 
estates  on  his  younger  brother,  and  pro- 
ceeded— 

"  but  I  declare  that  this  is  to  be  understood  as 
a  recommendation  only,  and  is  not  intended 
to  be  imposed  upon  him  as  an  obligation,  as 
otherwise  his  refusal  to  comply  therewith  might 
tend  to  defeat  my  object  of  uniting  my  estates 
to  the  title  of  Duke  or  Marquis  of  Bridgewater, 
according  to  the  limitations  contained  in  my 
will,  if  it  shall  be  the  pleasure  of  the  Grown  to 
create  such  title  so  as  to  come  to  the  heirs  male 
of  the  said  John,  Earl  of  Brownlow  (Lord 
Alford's  father)  and  his  issue  male  by  the  said 
Sophia,  his  late  wife  (the  testator's  sister)." 

There  were  prior  limitations  in  favoar 
of  the  testator's  widow,  of  his  brother, 
who  succeeded  him  as  eighth  Earl,  and  of 
his  sister,  Dame  Amelia  Long,  and  it  waH 
not  until  the  death  of  the  Countess  of 
BridgewcUer,  the  testator's  widow,  on 
February  11th,  1849,  that  the  limitations 
in  favour  of  Lord  Alford  took  effect. 

Lord  Alford  died  January  3rd,  1851, 
without  having  obtained  the  titles  of 
Marquis  or  Duke  of  Bridgewater, 

A  bill  was  then  filed  by  John  William 
Spencer  Broumlow  Sgertcn,  tho  infant  son 

a  2 
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and  heir  of  the  late  Lord  Alford,  against 
the  trastees  of  the  will,  praying  that  the 
plaintiff  might  be  declared  eqaitable 
tenant  in  tail  male  in  possession  of  the 
estates  thereby  devisea,  and  that  the 
trnstoes  might  be  decreed  to  aoconnt 
with  him  for  the  rents  and  profits  received 
since  the  death  of  Lord  Alford, 

Demurrers  were  filed  to  the  bill  for 
want  of  eqnity  by  Charles  Henry  EaerUm 
(the  Charles  Henry  Cust  of  the  will),  by 
the  trustees,  and  by  Wilbrdham  Egerton  of 
Tatton  and  his  son  ;  and,  after  arguxnent, 
Lord  Cbakworth,  V.C,  delivered  judg- 
ment on  the  demurrers, (a)  and  held  that 
under  the  will  it  was  a  condition  prece- 
dent to  the  vesting  of  any  equitable  estate 
in  the  plaintiff  as  heir  male  of  Lord 
Alford's  body,  that  Lord  Alford  should 
attain  the  title  of  Marqois  or  Dake  of 
BridgewcUer;  and  that,  such  condition 
having  failed,  the  plaintiff  could  not 
claim  as  equitable  tenant  in  tail  male. 
The  learned  judge  also  held  that,  if  the 
condition  operated  as  a  condition  subse- 

gncnt  to  den^at  the  plaintiff's  interest,  the 
lourt  could  not  refuse  to  enforce  it  on 
the  ground  that  it  was  void  as  opposed  to 
public  policy.  He  then  proceeded  to  over- 
rule the  demurrers  on  the  ground  of  the 
plaintiff's  equity  as  the  testator's  heir- 
at-law,  and  ordered  the  defendants  to 
answer. 

The  cause  afterwards  came  on  for  hear- 
ing before  the  same  learned  judge,  who 
dismissed  the  bill,  and  decreed  that  Lord 
Alford's  younger  brother  was  entitled  to 
take  under  the  will  for  the  term  limited  to 
him,  and  subject  to  the  provisoes  therein 
contained. 

From  this  decree  the  present  appeal 
was  brought.  Only  such  portion  of  the 
case  is  here  reported  as  relates  to  the 
question  whether  the  provisoes  in  the  will 
as  to  the  acquisition  of  the  title  of  Marquis 
or  Duke  of  Bridgewaier  were  void  as 
against  public  policy.(6) 

In  the  House  of  Lords. 

Present:  Lords  Cranworth,  L.C.,  Ltkd- 
HURST,  Brougham,  Truro,  and  St. 
Leonards. 

The  following  Judges  attended  pur- 
suant to  the  Order  of  the  House :  (o) 
Pollock,  C.B„  Parke,  B.,(d)  Coleriboe,  J., 
Aldsrson,  B.,  Wighthan  and  Erle,  JJ.,  (e) 
Platt,  B.,  Talpourd,  Cresswell,  Williams 
and  Crompton,  JJ. 


June  23rd-30th,  1853. 
Argument  tor  the  Appellant. 

The  Solieltor^General  (Sir  JB.  BeUielT)  (a) 
and  Sir  F.  Kelly, (h)  (fiaB(c)  with  them), 
for  the  appellant,  argued  that  the  proviso 
against  Lord  Alford  dying  without  naving 
obtained  the  title  operated  as  a  condition 
subsequent  on  the  limitation  in  favour^  of 
his  heirs  male ;  and  that  such  condition 
was  void  as  against  public  policy,  and 
therefore  did  not  affect  the  claim  of  Lord 
Alford's  heir  male  under  the  will. 

As  to  the  validity  of  the  condition,  a 
direction  of  this  kind  as  to  the  aoquire- 
ment  of  a  particuliir  dignity,  and  the  pro- 
hibition to  take  a  dignity  of  any  other 
kind,  is  bad  as  being  opposed  to  public 
policy.  Every  contingency  is  to  be  con- 
sidered with  reference  to  the  tendency  to 
produce  a  given  result  or  a  given  line  of 
conduct ;  and  the  application  of  that  prin-. 
ciple  is  not  restrained  by  any  question  of 
the  probability  that  such  conduct  may  be 
pursued  or  such  result  happen.  Thus  a 
wager  with  a  peer  on  the  result  of  a  case  in 
this  House  would  be  void,  not  because  it  is 
probable  that  the  result  would  be  affected 
by  such  a  wager,  but  because  the  wag^er 
would  have  a  tendency  to  infiuence  the 
conduct  of  the  individual  peer.  In  Simp- 
soH  V.  Lord  Hotoden(d)  this  House  allowed 
an  ag^ement  between  a  member  of  the 
House  and  a  railway  company  to  _  be 
enforced,  but  that  was  because  the  subject 
matter  of  the  agreement  concerned  his 
interest  as  a  landowner,  of  which  he  was 
not  to  be  deprived  merely  because  he  was 
a  peer.  The  judgment  in  the  Court  below 
was  erroneous,  because  it  proceeded  largely 
on  the  improbability  of  any  evil  conse- 
auences  being  actually  produced,  whereas 
tlie  principle  of  law  excludes  thatargument. 
In  tnis  House  the  decision  of  a  most  emi- 
nent judge,  perfectly  proper  in  itself,  was 
held  not  to  be  sustainable  because  he  had 
an  interest  in  the  subject  matter  of  the 
suit,  though  nobody  pretended  that  that 
interest  had,  in  fact,  affected  his  judg- 
ment, (e)  The  law  will  not  nermit  any- 
thing which  has  a  tendency  to  oe  injurious 
to  the  interests  of  society.  Thus  mar- 
riage brocage  is  forbidden,  because  every- 
thing which  relates  to  marriage  ought  to 
be  kept  free  and  pure. 


(a)  1  Sim.  N.S.  464. 

(ft)  See  the  fu!l  report  iu  4  H.L.  1. 

(r)  Lords  Joarn.,  1853,  9th  Jane,  p.  314. 

(c{)  Afterwardd  Lord  Wcnsleydale. 

(£')  Aftenvards  Ckitf  Justice  of  C.P. 


(a)  Afterwards  Lord  Westbuiy,  L.C. 

(6)  Afterwards  Chief  Baron  of  the  Exche- 
quer. 

(c)  Afterwards  Vice-Chancellor. 

(rf)  9  CI.  &  F.  61.  See  also  Capper  v.  Earl 
Lindsetf,  8  H.L.  293. 

(e)  Dimes  v.  Gremd  Jundioh  Canal,  above 
p.  85,  ana  3  ILL.  759. 


201] 


EgeHon  agai'ust  Earl  Brovmlow  and  others,  1853. 


[202 


Bonds  iu  restraint  of  trodo  are  void  on 
the  same  principle.  In  tratb,  what  is 
denominated  public  policy  is  the  obliga- 
tion to  perform  all  the  daties  which  men 
owe  to  society,  and  anything  having  a 
tendency  to  operate  in  opposition  to  that 
obligation  is  void. 

Lord  Bboughaic  :  Does  this  part  of  yonr 
aignment  apply  also  to  the  clause  as  to 
taking  the  name  and  arms  P 

Sir  B,  Bdhdl :  It  does  not,  for  there  the 
devisee  is  merely  to  use  his  best  en- 
deayoura  to  obtain  a  licence. 

Lord  Brougvak:  But  as  that  clause 
requires  him  to  use  his  best  endeavours  to 
get  the  royal  licence,  sorely  those  en- 
deavours may  be  by  illegal  means,  both 
as  to  the  influence  of  those  who  advise  the 
Grown,  and  also  as  to  Parliament. 

8ir  E.  Beihell:  But  ho  is  only  bound  to 
use  the  name  and  arms  and  to  endeavour 
to  get  the  licence ;  if  he  makes  tho  en- 
deavonr  he  fulfils  tho  condition,  and  if  he 
should  not  get  the  licence  the  estate  will 
not  be  Toid,  but  it  will  be  void  if  he  should 
not  acquire  the  title.  The  directions  as 
to  acquiring  the  title  mean,  "  I  give  you 
the  means  of  obtaining  great  political  in- 
flaence :  use  it,  and  acquire  the  title.  If 
yon  will  not,  you  will  lose  the  estate." 
If  that  construction  may  be  put  on  the 
provisoes,  then  they  are  strongly  signifi- 
cant of  something  which  is  in  violation  of 
the  law.  The  case  of  The  Earl  of  Kingston 
V.  Fierrepoini  (a)  is  clearly  in  point.  The 
money  'there  was  left  to  be  employed  to 
pin  the  title  ''by  all  lawful  means "(b) ; 
bilt  still  the  Court  of  Chancery  abso- 
lutely refused  to  give  effect  to  such  a 
bequest. 

Lord  Brougham  :  Would  it  at  all  affect 
yonr  argument  if  tho  word  had  been 
"obtain^'  instead  of  *' acquire"?  He 
might  obtain  the  title  by  petition  to  tho 
Crown,  by  grace  and  favour. 

Sir  B.  BeiheU :  The  change  of  the  word 
would  not  in  the  least  degpree  affect  the 
argument.  The  same  means  mi^ht  be 
employed  to  give  force  to  the  petition. 


(a)  1  Vem.  5.  As  this  case  was  constantly 
referred  to,  it  may  be  convenient  hero  to  insert 
tile  whole  of  the  report.  "  The  case  was  thus  : 
Gearvase  Pierrepont  devises  b^  bis  will  10,000/.  to 
procure  *  by  all  lawful  means '  a  dakedom  to  the 
head  of  his  fkmily,  so  that  it  be  within  a  year 
after  his  decease,  and  a  bill  was  exhibited  to 
bave  the  money  applied  accordingly  ;  bat  upon 
a  demurrer  It  waskadjudged  against  the  plaintiff, 
as  well  for  that  it  is  illegal  to  acquire  honour 
for  mone^,  as  also  for  tlut  tho  bill  was  not  ex- 
bibited  within  due  time,  so  as  to  attach  money 
in  equity  within  the  year/' 

(6)  See  the  judgment  of  Lord  St.  Leonards 
(lielow,  p.  271),  where  the  report  in  Vernon  is 
corrected  by  reference  to  the  Register  Book 
(Beg.  Lib.  1680,  A.  fo.  463). 


In  Jones  v.  Randall  (a)  a  wager  upon  the 
result  of  an  appeal  to  the  House  of  Lords 
was  held  good,  but  that  was  because, 
being  laid  between  two  persons  neither  of 
whom  had  any  means  of  influencing  the 
judgment,  and  there  being  no  fraud,  the 
Gonrt  did  not  think  it  against  publio 
policy ;  but  Lord  Mansfield  there  distinctly 
stated  the  principle  that  considerations 
of  public  policy  must  govern  the  judgment 
of  the  courts  in  such  a  case.  In  Gilbert  v. 
8yhes  (&)  the  wager  about  the  continuance 
01  the  life  of  Buo}iaparte  was  held  to  be 
void  on  the  ground  that  it  was  against  mo- 
rality and  policy ;  and  the  rule  was  stated 
by  Lord  EUerU)orough  (e)  to  be  this — 

"Wherever  the  tolerating  of  any  species  of 
contract  has  a  tendency  to  produce  a  public 
mischief  or  inconvenience,  such  a  contract  has 
been  held  to  be  void." 

The  principle  of  law*  that  the  private 
interest  of  inoividuals  shall  not  be  allowed 
to  interfere  with  the  discharge  of  a  duty, 
is  fully  established,  and  has  often  been 
enforced.  Thus  Blackstone  states  it  as 
a  rule  of  the  common  law — 

*'  that  the  guardian  iu  socage  must  be  one  to  whom 
the  inheritance  by  no  possibility  can  descend  "(d) ; 

and  the  principle  on  which  this  rule  is 
founded  is  fully  stated  and  explained  in  a 
previous  part  of  the  same  worK.(e) 

The  same  principle  has  been  applied  to 
cases  of  money  paid  for  the  maintenance 
of  bastard  pauper  children.  Thus,  in 
Wilde  V.  Oriffin,  (/)  Cole  v.  Gower,{g)  King 
V.  MartinM  WcUkins  v.  Hewletty(i)  and 
in  Clarke  y.  Johnson,{j)  the  parish  has  been 
declared  merely  entitled  to  indemnity 
against  actual  expense ;  and  bonds  or 
other  security  given  to  pay  a  larger  sum 
than  was  required,  have  been  held  in- 
capable of  being  enforced;  and  if  tho 
money  has  actually  been  paid,  the  parish 
officers  have  been  held  liable  to  refund 
the  surplus.  The  principle  of  these  de- 
cisions has  been  that  it  was  against  public 
policy  to  allow  the  parish  to  gain  by  the 
child  8  death,  and  so  give  the  parish 
officers  an  interest  adverse  to  their  duty 
in  the  careful  maintenance  of  the  child ; 
and  that  principle  has  been  applied, 
although  it  must  be  plain  that  in  those 
cases  the  interests  of  the  officers  would  bo 
so  infinitely  small  as  to  be  incapable  of 
producing  any  real  ofTect  on  their  conduct. 


(a)  CJowp.  37. 

(6)  16  East  150. 

(c)  lb,  156. 

Id)  2  Bla.  Com.  88. 

(c)  1  Bla.  Com.  461. 

(/)  5  Esp.  142. 

ig)  6  East  110. 

(A)  2  Camp.  268. 

(I)  I  B.  &B.  1. 

ij)  8  Bing.  424  ;  11  Mod.  310. 
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Still,  the  fxinciple  was  the  same,  and  the 
tendency  to  prodace  eril  was  made  the 
ground  of  these  decisions. 

On  this  principle,  too,  are  founded  the 
rules  against  contracts  in  restraint  of 
trade ;  and  in  MUchel  v.  Beynolda  (a)  the 
law  upon  this  subject  is  fully  explained  in 
the  judgment  of  Lord  Chief  Justice  PoArker, 
In  tlUham  v.  Kingeman  (h)  a  wager  about 
a  person  going  by  only  one  of  two  publio 
conveyances  was  held  to  be  illegal  because 
it  had  a  tendency  to  expose  that  person, 
as  one  of  the  public,  and  not  only  him,  but 
others  of  the  public,  to  inconveniences, 
and  to  affect  injuriously  that  fair  compe- 
tition and  freedom  of  choice  which  for  the 
public  benefit  ought  to  exist  in  the  trade 
of  carrying. 

Then,  again,  observe  the  position  in 
which  this  proviso  places  the  members  of 
the  family  towards  each  otber.  It  is  the 
interest  of  Lord  Alford  to  acquire  the  title, 
but  durine  his  lordship's  life  it  is  in  the 
interest  of  the  Honourable  Mr.  CwU  his 
brother,  to  prevent  him  from  acquiring 
the  title;  again,  if  the  present  Lord 
Brownhw  should  accept  any  other  title  of 
higher  precedence,  which  would  be  de- 
scendible to  his  heirs  male,  that  would 
produce  a  forfeiture  of  the  estate  alto- 
gether. Each  of  his  sons  would  therefore 
have  a  direct  interest  in  thwarting  the 
conduct  and  opposing  the  wishes  of  their 
father  and  of  each  other.  Surely  the  law 
cannot  regard  with  favour  a  proviso  that 
tends  to  produce  such  effects,  but  must 
desire  to  avoid  anvthing  that  would  place 
all  the  members  of  a  familj  in  this  sort  of 
antagonism  and  rivalry  with  each  other. 

Again,  if  the  case  is  considered  with 
reference  to  persons  discharffing  a  publio 
duty,  it  is  clear  that  the  proviso  is  illegal. 
The  Crown  is  by  the  constitution  of  this 
country  deemed  incapable  of  doing  wrong  ; 
but  the  same  constitutional  supposition  is 
not  extended  to  those  who  are  around  the 
Crown  and  are  its  advisers.  The  object 
of  this  will  would  be,  and  ought  to  be, 
carried  into  effect  hj  influencing  them — 
the  agents  and  ministers  of  the  Crown — 
and  the  Crown  itself  might  in  that  way  be 
subjected  to  an  importunity  and  a  pressure 
to  which  it  ought  never  to  be  made  liable. 
But  independently  of  the  ministers  of  the 
Crown,  what  would  be  ite  tendency  with 
regard  to  certain  peers  P  llie  disposition 
of  the  estates  of  the  late  Duke  of  Bridge" 
water  has  been  to  a  different  line  from  that 
to  which  the  estates  of  the  late  Earl  of 
Bridgewater  are  directed.  The  estates  of 
the  Duke  are  vested  in  a  distinguished 
nobleman,  (c)  who  is  perhaps  desirous  to 

(«)  1  P.  Wma.  181. 

(6)  1  B.  &  Aid.  688. 

(c)  Lord  EHesmere,  see  above,  p.  195n. 
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succeed  to  the  duoal*  title.  But  if  this 
proviso  is  good,  ^e  Crown  cannot  grant 
that  title  to  him  without  involving  innch 
cent  persons  in.  the  loss  of  a  krge  estate 
Now  it  is  clearly  contrary  to  the  policy  of 
the  law  that  any  subject  approaching  tho 
Crown  with  a  petition  for  a  title,  should 
attempt  in  this  way  to  influence  the  con- 
duct of  the  Crown,  on  the  ground  that»  if 
that  particular  title  be  not  granted,  a 
large  estartie  will  be  forfeited.  Titles  are 
the  proper  rewards  for  great  achievementa; 
they  ought  not  to  be  sought  solely  io  save 
the  possession  of  estates;  if  conferred, 
they  must  be  accepted. 

Lord  Brougbam  :  Is  that  so  P  George  UI. 
certainly  made  Gha/rles  Fax  a  baron  and 
called  him  from  the  House  of  Commana, 
which  he  was  not  very  willing  to  quit.(a)  ' 

The  LoBJ)  Chavcbllob:  Have  yon  any 
authority  for  saying  that  the  Crown  can 
compel  a  man  to  be  a  peer  P  And  can  the 
Crown  compel  a  person  to  attend  in  this 
House  by  a  particular  writ  and  with  a 
particular  title  P 

Lord  Thuro  :  Where  the  Crown  can 
issue  a  writ,  obedience  to  it  must  be 
enforceable.  It  is  so  in  the  case  of  a 
barrister  made  a  seijeont. 

Lord  Lykdhurst  :  In  the  report  to  this 
House  on  peerages  that  seems  to  be  so.  (6) 

Sir  B.  Bethell :  It  must  be  assumed  that, 
bv  the  law  of  prerogative,  the  Crown  has 
that  right,  although  there  may  not  bo  any 

(a)  In  Vol.  IV.  of  Lord  John  ^luweirs 
"  Memorials  and  CorrespondeDce  of  C.  J.  Fox,'* 
p.  471,  mention  is  made  of  the  offer  of  a  peerage 
which  Fox  declined.  Lord  Brougham's  state- 
ment 18  erroDcous. 

(6)  Reports  on  the  Dignity  of  a  Peer,  vol.  2, 
p.  75.  **  The  right  of  the  Crown  to  the  personal 
aid  and  counsel  of  all  its  subjects  remains  at  this 
day,  without  the  exemption  with  respect  to  the 
clergy  to  which  it  was  liable  before  the  Refor- 
mation ;  but  it  remains  and  must  always  have 
remaiued  in  the  discretion  of  the  Crown  whether 
it  would  require  this  aid  and  counsel  from  any 
individual,  unless  the  individual  had  gained  the 
right  to  require  the  Crown  to  rec^ve  Us  aid  and 
counsel.'*  See  also  5  Ric.  2.,  St.  2.,  c.  4. ;  4  lust. 
44 ;  Lord  Abergavenny's  Ctue,  12  Rep.  70, 
cited  below  p.  209  ;  the  Duke  of  Queenshtrry*9 
Case,  1  P.  Wms.  592,  cited  below  p.  218 ;  Vin, 
Abr.  tit.  Peer.  B., "  Lords  Mordauut  and  Stour- 
ton  were  fined  in  the  Star  Chamber  for  not 
attending  on  the  first  day  of  the  Parliament,  hav- 
ing been  summoned  under  the  great  seal"; 
Morris  v.  Burdett,  2  M.  &  S.  212  ;  Chitty,  Pre- 
rogative, p.  19;  and  Report  of  Select  Committee, 
House  off  Commons,  Vacating  of  Seats  (Lord 
Coleridge's  case), Pari.  Papers,  1894,  H.C.  278» 
at  p.  14 ;  voL  12,  p.  897  ;  and  1895,  272,  vol. 
10,  p.  561.  There  does  not  appear  to  be  any 
modem  instance  of  such  enforced  creations  i 
th^  would  therefore  appear  to  have  fallen  into 
desuetude,  as  to  which,  see  the  Wensl^dalt 
Peerage,  below,  p.  479. 
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ioBtances  in  which,  againsb  tho  avowed 
opposition  of  the  individual,  the  authoritj 
of  the  Crown  has  been  so  exercised. 

The  proviso  is  Toid  for  another  reason. 
It  imposes  on  the  devisee  the  obligation 
to  perform  a  condition  which  it  is  utterly 
oat  of  his  own  power  to  perform.  It  is  an 
impossible  conaition,  and  is  therefore  void. 
Thus  Lord  Coke  says  (a) — 

"  And  8o  it  if  in  case  of  a  feoffment  in  fee  with 
a  condition  subsequent  that  it  is  impossible ;  the 
estate  of  the  feoffee  is  absolute." 

Obligations  called  in  law  impossible 
consist  of  two  classes :  those  which  are 
physically  and  those  which  are  legally 
impossible.  In  8hepp<MnP9  Touchstone  (b) 
it  IS  said — 

*'  If  the  matter  of  the  condition  tend  to  pro- 
voke or  to  farther  the  doing  of  some  unlawful 
act,  or  to  restrain  or  forbid  a  man  the  doing  of 
his  duty,  the  condition  for  the  most  part  is 
Toid.'* 

Perkins  (c)  is  to  the  same  effect,  and  he 
gives  instances  of  such  conditions.  In 
Sheppard'a  Touchstone(d) — 

''It  is  a  general  rule  that  such  conditions 
ftODexcd  to  estates  as  go  in  defeasance,  and  tend 
to  the  destruction  of  me  estate,  being  odious  to 
the  law,  are  taken  strictly,  and  shall  not  be  ex- 
tended beyond  their  words,  unless  it  be  in  some 
special  case.     .     .     . 

''  And  in  a  case  where  a  condition  doth  tend 
to  create  an  estate,  there  it  shall  have  the  most 
&Tourable  exposition  that  may  be." 

Here  the  words  arc  words  of  forfeiture, 
and  the  condition  must  therefore  be 
strictly  construed. 

The  proviso  is  also  void,  because  what 
is  here  reauired  to  be  done  is  what  the  law 
would  call  poteniia  remota.  Clwlmley's 
case  (e)  is  a  direct  authority  on  that  point ; 
Hoe*s  case(/)  is  to  the  same  effect;  and 
BuUer^B  Feame  (,g)  states  the  doctrine  in 
the  same  way. 

A  possibility  cannot  be  mounted  on  a 
possioility.  I^low  here  the  proviso  is  not 
merely  that  Lord  Alford  shall  acauire  a 
particular  dignity,  but  that  that  dignity 
is  to  be  one  with  a  particular  name,  and 
is  to  have  particular  limitations ;  that 
constitutes  poieniia  remota  if  not  remofis- 
ftmo,  and  must  therefore  be  deemed  an 
impossibility  in  law,  and  being  found  in 
a  will  as  a  condition  subsequent,  which 
wonld  have  the  effect  of  defeating  a  pre- 
Tiously  created  estate,  it  must  be  held  to 

(a)  Go.  litt.  306a. 
(6)  Preston's  ed.  18S. 

(e)  Treatise  on  the  Laws  of  Kngland,  tit. 
Condition,  is.  723,  726-738. 
id)  Preston's  ed.  133, 134. 
Ce)  2  Bep.  50a. 
(/)  Wmch,  54. 
ig)  P.  250. 


I  bo  void,  and  tho  estate  cannot  be  affected 
'  by  it. 

If  the  estate  to  the  heirs  male  of  Lord 
Alford  should  fail  on  account  of  tho  non- 
porforqiance  of  the  condition,  still  tho 
estate  of  the  respondent  C.  H.  Egerton 
will  not  arise,  for  that  is  only  to  arise  in  the 
ovent  of  Lord  Alford  dying  withouc  heirs 
male.  The  limitation  in  his  favour,  and 
all  tho  subsequent  limitations,  will  then 
fail  altogether,  Monypenny  v.  Bering , (a) 
and  the  estate  will  go  to  tho  testator's 
heir-at-law,  who  is  the  appellant,  and 
who,  in  that  view  of  the  case,  is  entitled 
to  the  judgment  of  the  House. 

Argujient  fob  the  Bespondents. 

RueeeU  (Oiffard  (h)  with  him)  for  tho  re- 
spondent C.  H,  Egerton :  The  provisoes  arc 
not  bad  on  the  ground  of  public  policy. 
That  is  a  very  vaene  and  uncertain  ground 
on  which  to  found  a  legal  decision.  It  is 
said  that  the  Courts  have  adopted  that 
ground  in  deciding  on  wagers  ;  but  there 
is  great  reason  for  objecting  to  introduce 
the  principles  laid  down  as  to  wagers 
into  cases  of  settlement  of  property  dis- 
posed of  by  will.  It  has  been  decided  that 
a  wager  that  a  man  would  not  marry  within 
six  years  is  bad,  Hartley  v.  Bice  (o) ;  and 
a  wager  that  a  man's  three  daughters 
wonld  not  marry  before  his  death  might 
likewise  be  bad ;  yet  a  man  may  limit 
property  to  another  man,  or  to  three 
unmarried  women,  so  lon^  us  he  or  they 
remain  single.  So  that  it  is  clear  that 
what  may  be  bad  as  a  wager  may  still  be 
good  as  a  limitation  of  an  estato.  And 
with  regard  to  wagers  themselves,  they 
have  been  held  bad  only  in  cases  where 
they  related  to  the  doing  of  an  act  which 
the  law  prohibited.  Such  was  the  case  of 
Oilhert  v.  8yke8,{(l)  the  wager  as  to  tho  pos- 
sible assassination  0f  Napoleon  Bonaparte; 
but  to  apply  that  case  to  the  present,  it 
must  be  established  that  endeavouring  to 
become  Duke  or  Marquis  of  Bridgewaier  is 
itself  an  offence  at  law.  The  moans  alone 
are  not  to  bo  taken  into  consideration — the 
act  or^  object  itself  must  be  illegal.  That 
is  not  so  here,  and  tho  law  must  suppose 
that  the  act  itself  being  legal,  if  effected  at 
all,  it  will  be  effected  by  good  means. 

The  doctrine  of  tendency  ought  not  to  be 
applied  to  this  case.  That  doctrine  might 
have  been  pressed,  bnt  was  rejected  in 
Wild  V.  flam«,(e)  where  an  action  for 
breach  of  promise  of  marriage  was  held  to 
be  maintainable  against  a  man  who  when 

(a)  2  De  G.,  M.  &  G.,  145. 

(6)  Afterwards  Lord  Justice  of  Appeal. 

(c)  10  East,  22. 

(ji)  16  East,  150. 

(c)  7  C.  B.  999. 


207] 


EgeHon  against  Earl  Brownlmu  and  others,  1853, 


[208 


he  made  tho  promise  was  a  married  man.  | 
At  the  best,  tho  doctrine  is  very  vague 
and  indefinite,  but  if  it  be  applied  at  all, 
tho  best  proof  of  tendency  is  to  be  found 
in  what  has  actually  happened. 

This  will  has  been  in  existence  for  thirty 
years,  and  vet  it  has  not  produced  one  of 
the  evils  which  it  is  said  to  have  such  a 
tendency  to  produce. 

The  grant  of  a  peerage  must  bo  con- 
sidered as  made  in  the  due  exercise  of  the 
Crown's  prerogative,  and  this  House  ought 
not  now  to  introduce  a  suspicion  on  that 
subject,  and  to  declare  that  to  be  illegal 
which  was  never  before  supposed  to  be  so. 

BoU(a)  (Malineih)  with  him)  for  Wilbra" 
ham  Egeiion,  junior,  and  the  parties  in 
remainder  on  the  determination  of  Mr. 
C  H.  Egei'ton's  estate ; 

It  is  contended  th&t  the  tendency  of  the 
condition  is  to  illegality,  that  such  ten- 
dency is  to  be  the  test,  and  that  the 
probability  or  improbability  of  such  a 
result  is  nothing.  No  such  ar^ment  can 
1)0  maintained.  Tendency,  as  Sir  W.  Grant 
said  in  a  case  of  this  kind,  is 

"  a  test  for  everything,  and  a  rule  for  nothing." 

There  is  not  a  condition  that  may  not 
be  Baid  to  have  a  tendency  to  illegality, 
none  the  attempt  to  fulfil  which  may  not 
lead  to  wrong.  Estates  for  the  life  of  a 
particular  person,  with  remainders  after 
that  person's  death,  insurances  on  life — 
everything,  in  fact,  which  is  in  daily  use 
in  the  business  of  the  world,  may  bo 
tainted  with  this  supposed  illegal  ten- 
dency. The  Court  must  first  ascertain 
the  object,  then  the  means ;  if  the  object 
is  bad,  there  is  an  end  of  the  inquiry ;  if 
the  object  is  good,  then  what  are  the 
means  f  As  to  them,  unless  their  unlaw- 
fulness is  clearly  made  out,  they  must 
be  assumed  to  be  good.  The  cases  cited 
on  the  other  side  do  not  establish  the 
proposition  now  contended  for.  Wagers 
are  not  in  themselves  illegal^  Joties  v. 
Ba/ndaU,(e)  Oood  v.  EUioii.yi^  It  is  true 
that  in  J)a  Costa  v.  Jone8,{e)  which  was 
the  case  of  the  inquiry  as  to  the  *6ex  of 
Chevalier  D*Eon,  and  in  OUbert  v. 
SykeStif)  which  was  the  wager  as  to  the 
assassination  of  Napoleon  Bonaparte,  the 
wagers  were  held  illegal ;  but  in  the 
former  of  these  two  cases  the  inquiry  was 
one  irritating  to  the  feelings  of  an  indivi- 
dual, and  of  an  indecent  kind  ;  and  in  the 


(a)  Afterwards  Lord  Justice  of  Appeal. 

(6)  Afteni-ards  Vice-Chaocellor. 

(c)  Cowp.  37. 

id)  3  T.R.  693. 

(e)  Cowp,  729. 

(/)  16  East  150. 

AUGLMENT  FOR   THE   RkSPONDGMTB. 


latter,  the  objection  arose,  not  so  much 
from  the  wager  itself,  as  from  a  preceding 
conversation,  which  was  said  to  show  an 
immoral  object.  In  Evans  v.  Jones  (a)  tho 
word  "  tendency  "  was  used ;  but  the  facts 
there  explain  its  use :  they  showed  not  a 
mere  posRible  tendency,  but  a  clear  direc- 
tion to  evil.  Here  it  may  fairly  be  con- 
tended that  the  tendency  is  good.  No 
one  by  corrupt  or  dishonest  means  could 
have  the  slightest  hope  of  obtaining  a 
title,  but  he  who  employed  a  large  fortune 
beneficially  for  his  country  would  esta- 
blish a  claim  on  tho  grace  and  favour  of 
the  Sovereign.  The  case  of  The  Earl  of 
Kingston  v.  Pierrepaint  (5)  does  not  apply, 
for  the  Begister  Book  (c)  shows  that  there 
the  money  was  left  for  the  purpose  of 
purchasing  the  title,  and  was  to  be  sa 
enoployed. 

It  cannot  here  be  presumed  that  the 
title  is  to  be  purchased,  and  especially 

Eurchased  by  corrupt  means.  The  testator 
imself  speaks  of  a  minor  matter,  tho 
licence  for  the  name  and  arms,  as  to  be 
obtained  by  "  the  grace  and  favour  of  the 
Crown,"  and  he  muat  have  thoueht  that 
the  title  was  to  be  acquired  in  £e  samo 
way.  The  word  "acquire"  cannot  mean 
wronglv  acquire,  nor  does  it  mean  acquire 
as  William  I.  acquired  the  Crown  of 
England.  It  is  used  in  the  sense  only  of 
receiving  the  dignity  from  the  grace  and 
favour  of  the  Crown. 

Lord  Bbougham:  It  may  mean  "dis- 
creetly purchase." 

Boltf  No,  it  means  "obtain,"  "re- 
ceive," but  it  does  not  point  out  by  what 
means. 

Then  comes  tho  other  side  of  that  argu- 
ment, namely,  that  the  possible  loss  of  the 
estate  might  have  the  effect  of  making  a 
man  refuse  a  peerage  when  the  Crown 
designed  to  confer  it  upon  him. 

Sir  F,  Kelly :  No  ;  on  looking  into  the 
authorities,  it  must  be  admitted  that  a 
subject  cannot  refuse  the  dignity,  and  tho 
appellant,  therefore,  does  not  insist  on 
that  part  of  the  argument. 

Lord  Bbougham  :  Does  it  follow,  then, 
that  a  man  may  be  created  a  peer  without 
his  knowledge,  and  cease  to  be  a  member 
of  the  House  of  Commons  without  his 
consent ;  that  he  may  cesse  to  be  a  com- 
moner and  become  a  peer,  with  all  the 
disqualifications  thereby  entailed  upon 
him— with  privileges,  certainly,  but  with 
disqualifications  too  P 

Bolt :  The  Crown  would  not  be  affected 
in  tho  use  of  its  prerogative  by  this  devise. 
The  Crown  cannot  compel  a  man  to  bo  a 


(a)  5  M.  &  W.  77. 

(A)  1  Vem.  5. 

(c)  See  below,  p.  271. 
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peer.  It  is  said  in  Lord  Abergavenny's 
case,  (a)  which  was  the  casQ  of  a^grcation 
by  writ — 

*'  The  writ  hath  not  its  operation  and  effect 
until  be  sit  in  Farliament." 

**  Whieh  command  of  the  king  by  his  super- 
sedeas may  be  countermanded,  or  the  said 
Edward  Neril  mifht  have  excused  himself  to  the 
king,  or  he  might  have  waived  it,  and  sub- 
mitted himself  to  his  fine ;  as  one  who  is  dis- 
trained to  be  a  knight,  or  one  learned  in  the  law 
is  called  to  be  a  seijeant,  the  writ  cannot  make 
him  a  knight  or  a  serjeaiit." 

That  case  shows  that  no  absolute  power 
exists  in  tho  Crown  to  create  a  peer  by 
writ ;  he  may  be  excnsed,  or  submit  to  be 
fined. 

Lord  Tkubo  :  That  is  a  mistake ;  it  is 
not  "  excuse  or  submit,"  but  '*  excuse 
and  submit,"  and  it  is  said  in  some  other 
books  that  the  Crown  may  go  on  fining. 

Roli :  It  is  conceived  that  there  is  no 
compulsory  power  in  the  Crown,  either  by 
writ  or  letters  patent,  certainly  not  b}' 
the  former,  to  compel  a  man  to  be  a  peer. 
But  here,  that  question  does  not  arise,  for 
ESarl  Brijwnlovo  is  already  a  peer,  rendering 
all  the  duties  of  one,  and  the  restraint,  if 
any,  is  simply  as  to  conferring  a  par- 
ticular title,  and  can  by  no  possibility 
aflect  the  exigency  of  the  public  service. 

Then  as  to  the  question  of  this  devise 
being  void  on  account  of  its  being  a 
possibility  on  a  possibility.  What  that  is 
has  been  described  by  Feame  (6)  as — 

<*The  concurrence  of  two  several  contin- 
gencies, not  independent  and  collateral,  but  the 
one  requiring  the  previous  existence  of  the 
other,  and  yet  not  necessarily  arising  out 
of  it;" 

and  BuUer,  in  his  note  in  the  same 
place,  savs  that  the  language  of  Lord 
Cok€,{c)  that  a  possibility  upon  a  possi- 
bility is  never  admitted  by  intendment  of 
law,  "  must  not  be  understood  in  too  large 
a  sense."  And  in  Cole  v.  Sewell  (d)  the 
expression  is  treated  as  incorrect,  if  not 
obsolete ;  and  Beck*8  case  (e)  is  an  instance 
where  a  possibility  on  a  possibility  was 
recognised  as  creating  an  estate  tail. 

Lord  St.  Leohards  :  A  devise  to  the 
son  of  a  son,  living  the  grandfather,  would 
be  good. 

The  Load  Chancellor  :  A  devise  to  a 
man  with  remainder  to  his  first  son  is 
good.  Why  not  to  a  man  with  remainder 
to  his  first  son  who  is  christened  George  ? 

Lord  BaououAM :  A  devise  to  AB,  a 
bachelor,  on  his  having  a  son  who  mar- 
ries.   In  that  case  there  are  four  poesi- 

(a)  12  Rep.  70.    Sec  above,  p.  204n. 

(6)  Butl.  Feame,  251. 

(c)  Co.  Litt.  256;  184a. 

C<0  4  Dr.  &  War.  1 ;  2  H.L.  186. 

(«)  BntL  Feame,  352. 


bilities ;  AB  may  not  marry,  ho  may  not 
have  a  son,  the  son  may  not  live  to  be  old 
enough  to  marry,  or  if  old  enough  he  mav 
not  marry  ;  yet  the  devise  would  -be  good. 

Lord  Ltndhurst:  There  is  nothing  in 
the  point. 

Holt:  Then  as  to  the  restraint  which 
theso  provisoes  are  said  to  oxerciso  on 
the  grace  and  favour  of  the  Crown.  Tho 
only  restraint  hero  is  in  the  casa  of  Earl 
Brownlow,  forbidding  him  to  accept  any 
other  title  than  that  of  Duke  or  Marqnis 
cf  BridgewaUr,  That  restraint,  which  is 
one  of  a  partial  kind,  does  not  make  tho 
proviso  illegal.  It  is  against  the  policy  of 
the  law  to  i*estrain  trade  in  general,  but  a 
partial  restraint  of  trade  may  be  lawful, 
as  an  agreement  not  to  carry  on  a  par- 
ticular trado  within  a  limited  district. 
Again,  restraint  upon  marriage  is  un« 
lawful,  but  in  Perrtn  v.  Lyony(a)  a  devise 
to  a  testator's  daughter,  with  a  proviso 
that  the  estate  should  go  over  in  case  she 
married  a  Scotchman,  was  held  good.  Tn 
the  same  manner  a  particular  restrnint  on 
alienation  may  be  good  (i^oe  d,  QUI  v. 
Bearson)^if))  though  a  general  prohibition 
on  alienation  would  be  invalid. 

Lastly,  as  to  tho  question  of  this 
proviso  being  against  public  policy.  The 
first  answer  to  that  argument  is  to  be 
found  in  the  observation  of  Mr.  Justice 
Burrough  in  Bichardson  v.  MeUi8h,{c)  that 
the  argument  of  public  policy — 

*' leads  you  from  sound  law,  and  is  never 
argued  hut  when  all  other  points  fail.*' 

Public  policy  as  a  ground  of  legal  deci- 
sion was  disclaimed  in  Hibblewhite  v. 
McMorine  ((2)  with  relation  to  a  contract 
for  the  sale  of  goods  made  by  a  man  who 
at  the  time  was  not  possessed  of  the  goods 
which  he  contracted  to  sell ;  Wild  v. 
Hants  (e)  is  to  tho  same  effect.  So  is 
Simpson  v.  Lord  Howden  (f)  decided  in  this 
House  ;  and  in  the  judgment  in  that  case 
in  the  Court  below,  it  was  expressly 
said  [g)  that — 

"  Illegality  is  not  to  be  presumed,  it  is  to  be 
alleged  and  proved  when  it  does  not  appear  on 
the  face  of  the  instrument  itself." 

That  rule  was  in  fact  adopted  in  Capper 
V.  JSarl  of  Ijindsey,(h)  where  an  agreement 
made  by  a  peer  as  to  the  conditions,  on 
which  he  was  to  withdraw  his  opposition 
to  a  railway  bill,  was  enforced. 


(a)  9  East  170. 
(6)  6  East  173. 
(c)  2  Bing.  252. 
(rf)  5  M.  &  W.  462. 
(e)  7  C.  B,  999. 
(/)  9  Cl.  &  F.  61. 
(y)  10  A.  &  £.  821. 
(A)  8  H.L.  293. 
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Reply. 


Sir  F,  Kelly  in  reply:  Assuming  for 
(ho  momont  that  tho  subject  may  re- 
fiiso  a  dignity  offered  him  by  tho  Crown 
whether  by  patent  or  by  writ,  then  the 
proviso  in  the  will  would  tend  to  make 
the  deyiseo  here  refuse  the  acceptance  of 
a  particular  title,  though  the  Crown  might 
desire  for  the  public  interest  that  he  should 
bear  it.  Or  if  the  title  were  not  refused, 
as  in  the  case  of  Earl  J^rototiZou;  being  made 
Duke  of  Lincolnshire  instead  of  Bridge- 
water,  the  acceptance  of  the  Lincolnshire 
dukedom  would  operate  on  his  descen- 
dants as  a  forfeiture  of  their  estate. 

Tho  Lord  Chancellos  :  Does  not  that 
argument  apply  to  every  shifting  clause 
on  which  estates  go  over  P  You  cannot 
help  being  the  heir-at-law  to  A,  yet  being 
so  may  deprive  you  of  B's  estate. (a) 

Sir  F.  KeUy:  On  the  other  hand,  as- 
suming that  tue  command  of  the  Crown 
to  tako  the  dignity  cannot  be  evaded,  and 
such  is  believed  to  be  the  opinion  expressed 
in  the  Eeport  on  the  Dignity  of  a  Peer,  (h) 
then  tl  3  Crown  is  placed  under  restraint 
in  tho  free  exercise  of  the  prerogative, 
because  the  exercise  of  it  may  make  a 
particular  family  forfeit  a  lar^e  estate. 
No  mftn  has  a  right  to  do  anything  which 
shall  tend  to  interfere  with  the  admini- 
stration of  the  law,  or  the  performance  of 
political  duties  by  great  public  servants, 
or  the  free  exercise  of  the  prerogatives  of 
the  Crown.  Every  matter  of  this  kind 
must  be  dealt  with  according  to  the  i)eou- 
liar  circumstances  of  the  case.  That  is  an 
answer  to  the  argument  denved  from  the 
fact  that  all  wagers  are  not  illegal. 

But  as  to  these  provisoes,  the  cases  of 
tho  })arish  officers  are  decisive.  It  is  not 
what  men  will  do,  but  what  they  may  do, 
that  the  law  considers,  and  therefore  takes 
away  from  them  that  which  has  a  tendency 
to  make  them  do  wrong.  These  provisoes 
are  bad  in  respect  of  three  possible  effects. 
First,   as   they  respect  Lord  Alford,  by 

E lacing  him  in  a  position  in  which  it  might 
o  his  interest  to  use  the  power  which  this 
enormous  fortune  would  confer  upon  him 
in  an  improper  manner,  thus  placing  his 
interest  in  conflict  with  his  duty.  Second- 
ly, as  having  a  tendency  to  produce  the 
same  effect  in  relation  to  his  duty  towards 
his  soTereign,  by  holding  out  an  induce- 
ment to  him  to  resist  the  will  of  that 
sovereign,  if  that  sovereign  should  be 
pleased  to  call  for  his  counsel  in  this 
House  by  conferring  on  him  the  dignity 
of  a  peer  with  a  particular  title.  And 
thirdly,  and  this  is  the  most  important, 

(a)  See    De    Beauvoir    v.    De    Beauvoir, 
3  H.L.  524. 
(6)  See  above,  p.  204n. 


because  they  tend  to  embarrass  the 
sovereign  and  ministers  in  the  exercise  of 
the  royal  prerogative  which  should  bo 
free  and  uninfluenced.  It  may  not  have 
been  the  intention  of  the  testator  to  pro- 
duce these  effects,  but  they  follow  from  his 
will.  These  provisoes  are,  therefore, 
illegal,  because  they  have  a  tendency  to  act 
injuriouslv  on  the  integrity  of  subjects,  aud 
to  fetter  the  free  exercise  of  the  powers  of 
the  Crown. 

QUESTIOK  TO  THB  JUDGES. 

The  following  question,  amongst  others, 
was  put  to  the  judges : — 

Are  all,  or  any  and  which,  of  the  several 
provisoes  void  P 

August  1st,  1853. 

The  House  sat  to  receive  the  opinions  of 
the  judges. 

Pollock,  O.B,  (who  came  up  from  the 
Home  Circuit),  and  Mr.  Justice  Williams 
(the  judge  who  remained  in  town  during 
the  Vacation),  attended  the  House.  No 
other  judge  was  present. 

Lord  TfiUEo  said  that  if  there  was  any 
difference  of  opinion  among  the  judges, 
so  that  one  juage  could  not  delivor  au 
opinion  agreed  to  by  the  whole  of  them, 
it  was  most  desirable  that  tho  House 
should  have  the  advantage  of  hearing 
each  of  the  learned  judges  state  his  rea- 
sons for  the  opinion  he  had  formed,  and 
that  this  was  especially  desirable  in  a  case 
like  the  present,  where  there  were  varioud 
points  for  consideration,  and  where,  there- 
fore, no  large  majority  of  the  judges 
might  agree  as  to  some  of  the  points.  As 
there  were  but  two  of  the  judges  now 
present,  and  it  was  understood  that  there 
was  a  difference  of  opinion  among  the 
judges,  he  moved  that  the  consideration 
of  the  case  should  be  adjourned  till  the 
other  judges  could  attend. 

Lord  Ceanworth,  L.C,  entirely  agreed 
with  this  proposal.  When  all  the  judges 
agreed,  there  had  been  a  custom  for  one 
to  read  the  opinions  of  all ;  but  when  they* 
differed,  it  was  of  importance  that  each 
judge  should  give  the  precise  view  which 
he  took  of  the  subject,  so  that  the  Houho 
might  not  only  know  the  conclusion  at 
which  he  arrived,  but  the  steps  by  which 
he  arrived  at  it.  The  diflSiculty  here  had 
arisen  from  the  fact  that  the  case  was 
argued  just  as  the  judges  were  going  on 
their  circuits,  and,  notwithstanding  the 
urgency  for  the  decision,  it  was  impossible 
to  put  the  public  to  the  inconvenience  of 
having  the  circuits  delayed.  It  had  since 
been  suggested  that  their  Lordships  would 
allow  the  opinions  of  all  the  judges  to  be 
stated  by  such  of  them  as  could  attend, 
and  for  that  purpose  the  Lord  Chief 
Baron  had  now  come  up  from  the  Home 
Circuit;  but  this  was  a  very  unsatisfactoTy 
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coarse,  and  would  not  have  been  adopted 
bat  for  the  pressare  of  circamBtances. 
Perhaps,  as  it  w€»  not  now  likely  that 
the  session  would  be  over  before  the  lapse 
of  a  fortnight,  the  further  consideration  of 
the  case  could  be  adjourned,  and  as  some 
of  the  circuits  would  then  be  finished, 
many  of  the  judges  would  be  able  to  attend. 

Lord  B&ouGHAM  said  it  would  be  con- 
trary to  all  precedent  and  practice,  in 
a  ease  where  the  judges  differed,  to  allow 
one  judge  to  read  an  opinion  for  the  rest. 
The  practice,  which  had  in  recent  times 
grown  up,  of  hearing  one  judge  read 
an  opinion  for  all  where  they  were  unani- 
moos,  could  not  be  extended  and  applied 
to  a  case  where  they  differed.(a) 

Lord  Lthdhubst  fully  agreed  with  his 
noblo  an'l  learned  friends. 

Lord  St.  Jjbonabds  concurred. 

The  farther  consideration  of  the  case 
was  adjourned. 

August  12th,  1853. 
AirswEBS  or  the  Judges. 

Pollock,  G.B.,- Aldeeson,  B.,  Williams 
and  Cbokpion,  J  J.,  attended  to  deliver 
their  opinions,  and  read  the  opinions  of 
the  other  judges  who  were  detained  on 
circuit.  The  opinions  are  only  reported 
here  as  to  the  question  whether  the  pro- 
Tisoea  in  the  will  were  void. 

Gbomftox,  J. :  As  to  the  question  arising 
on  the  second  branch  of  the  argument,  it 
lies  on  those  who  seek  to  set  aside  the  dispo- 
sition on  the  ground  of  illegality  to  make 
out  that  such  illegalily  exists  i  and  I  have 
hoard  no  arguments  to  satisfy  m^  mind 
that  there  is  any  illegality  in  making  the 
estates  in  question  depend  on  the  desired 
title  being  conferred. 

It  was  by  no  means  either  unnatural  or 
improper  that  a  nobleman  upon  whom 
the  earldom  -of  Bridgewater  had  de- 
scended should  wish  that  the  higher  title 
should  again  be  conferred  on  his  family. 
It  might  be  his  first  object  that  if  the 
title  of  Duke  of  Bfidgewctter  should  be 
conferred  on  his  branch  of  the  family,  the 
Mtates  should  go  to  the  support  of  that 
title,  asBOciatecr  as  it  well  might  be,  in 
his  mind,  with  the  great  works  of  art 
which  had  rendered  that  title  illustrious(&.) 
He  ma^f  well  hare  said  ''If  that  title, 
which  is  my  first  object,  is  obtained 
throngh  the  grace  of  the  Sovereign,  my 

(a)  In  the  recent  case  of  Allen  y.  Flood,  in 
which  the  Judges  were  summoned  and  di£fered 
m  opinion,  the  House  permitted  the  opinion  of 
sa  absent  Judge  to  be  read  by  a  Judge  who 
waspreseot. 

(6)  An  allnsion  to  the  collection  of  pictures 
>t  Bridgewater  House.  Under  the  will  of  the 
Isflt  D^e  of  Bridgewater  this  collection  passed 
to  the  Doke  of  Satfaerlaad  and  then  to  his 
weond  ton,  created  Earl  of  Ellesmere. 


lands  and  wealth  shall  go  along  with  a 
title  which  I  should  be  proud  to  havo 
again  in  the  family  ;  but  it  that  object  is 
not  attained,  I  wish  and  direct  that  the 
property  shall  go  to  the  Bgertons.'*  It 
may  be  that  he  did  not  really  prefer  the 
E^ertone^  and  that  if  he  had  known  that 
his  object  would  not  have  been  attained, 
he  would  not  have  disinherited  his  more 
immediate  relations;  but  this  is  mere 
speculation,  and  by  the  plain  words  of 
tne  will  he  has  chosen  to  prefer  the  Eger* 
ions  if  the  dignity  be  not  acquired  within 
the  specified  time  by  the  earlier  takers. 

It  seems  to  me  extremely  dangerous  to 
limit  the    power  of  .disposition  on  any 

general  notion  of  impolicy,  without  ^omo 
efinite  rule  or  principle  being  shown  to 
apply  to  the  case. 

The  principle  that  no  dispofi|ition  could 
be  allowed  which  mi^ht  hold  out  a  temp- 
tation to  commit  crime  is  clearly  much 
too  general  to  be  supported.  It  would 
embrace  almost  every  disposition  and 
contract  where  a  party  is  to  expect  a 
benefit  from  the  death  of  another;  upr 
can  it  be  the  trae  test,  whether  impure  or 
corrupt  means  may  possibly  be  used. 

Although  it  may  be  impossible  to  lay 
down  any  definite  rule  which  should  in* 
elude  every  case,  that  which  was  sug- 
gested by  Mr.  Bolt  in  his  argument 
seems  to  me  a  truer  and  less  objection- 
able test — ^whether  there  is  anything  il- 
legal in  the  object  to  be  attained,  and 
whether,  if  not  illegal,  that  object  is 
either  necessarily  or  according  to  the 
course  suggeetea  by  the  party  to  bo 
attained  by  wicked  or  illegal  means. 

If  the  object  be  illegal,  as  murder, 
theft,  or  other  crime}  of  course  the  stipu- 
lation is  illegal.  So,  if  the  object  can 
only  be  obtained  by  corruption  or  wicked- 
ness, the  stipulation  will  be  illegal  and 
void ;  and  even  if  the  object  be  laudable 
and  may  be  attained  by  honourablo 
means,  still  if  it  can  bo  attained  by  im- 
proper means,  and  the  party  creating  the 
condition  makes  such  means  the  mode 
of  performing  it,  the  condition  will  be  il- 
legal and  void.  Thus  in  the  case  of  TheEarl 
of  Kingston  v.  Fierre^ointy(c^  the  means 
to  be  employed  were  obviously  illegal  and 
corrupt.  It  was  impossible  for  the  Court 
to  decree  the  10,0002.  to  be  applied  to  the 
procuring  of  a  dukedom,  and  it  was 
obviously  intended  by  the  testator  that  the 
money  should  be  applied  in  corruption, 
and  no  legal  means  of  applying  it  to  pro- 
cure the  dukedom  could  oe  pointed  out. 

In  the  present  case  the  ooject  seems  to 
me  to  be  legal,  and  I  cannot  perceive 
that  any  corrupt  means  were  likely  to  be 
used,  or  to  have  been  available  if  they 

(a)  1  Vem.  5. 
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wcro.  Suppose  the  father  of  any  nohlo 
and  leanicd  lord  who  has  attained  the 
highest  judicial  dignity  in  this  country  to 
have  anticipated  the  future  elevation  of 
his  son  from  his  rising  talents,  and  to  have 
said,  "  If  my  son  becomes  Lord  Chancel- 
lor I  should  like  him  to  have  my  family 
estate,  from  which  I  should  wish  him  to 
take  the  title  of  his  peerage,  and  in  such 
case  I  direct  that  the  estate  shall  go  to 
him,"  conld  it  be  said  that  sach  a  disposi- 
tion was  void  as  necessarily  leading  the 
son  to  the  employment  of  mean  arts  in 
getting  on  in  his  profession,  or  of  corrupt 
practices  at  elections  to  obtain  a  seat  in 
Parliament,  or  of  political  subserviency 
when  such  seat  shall  have  been  obtained  p 
Could  it  seriously  be  said  that  such  a 
devise  would  be  void  on  the  ground  of 
the  Crown  being  hampered,  or  of  the 
advisers  of  the  Crown  not  being  likely 
to  be  able  to  withstand  the  corrupt  in- 
fluence which  might  be  brought  to  bear 
upon  them  P 

Cannot  a  man  who  is  making  a  will, 
in  anticipation  of  the  different  events 
which  may  happen  to  the  members  of  his 
family,  say  that  if  his  kinsman  is  made  a 
bishop  or  dean,  a  judge  or  general  officer, 
his  estate  shall  go  to  him,  without  the 
disposition  being  void  on  general  notions 
of  impolicy  P 

Most  of  the  cases  which  have  been 
relied  upon  on  this  subject  are  oases  of 
idle  wagers,  the  decision  of  which  would 
have  necessarily  affected  or  led  to  the 
improper  discussion  of  the  rights  or 
affairs  of  third  parties,  or  would  have 
involved  indecent  discussions,  and  such 
wagers  were  most  properly  held  void. 

1  agree  entirely  with  the  authorities  on 
this  subject  which  point  out  the  danger 
of  relying  on  general  notions  of  public 
expediency  or  policy,  which  vary  so  much 
from  time  to  time.  It  is  impossible  to 
see  the  extent  to  which  sach  a  rule  of 
decision  may  lead,  and  it  must  tend  to 
the  greatest  uncertainty  as  to  individual 
rights  in  each  particular  case  if  courts  of 
justice  are  to  decide  upon  nice  specula- 
tions on  what  they  imagine  maybe  the 
general  effect  as  to  public  policy,  without 
some  definite  mischief  to  the  public  being 
clearly  shown  to  apply  to  the  case. 

In  the  present  case  I  am  not  satisfied 
that  there  is  any  illegality  either  in  the 
object  or  in  any  proposed  means  of  acquir- 
ing it,  and  I  do  not  see  that  it  was  neces- 
sarily or  in  the  ordinary  course  of  things 
to  be  attained  by  corrupt  practices.  I 
cannot  think  that  it  ought  to  be  assumed 
as  a  ground  for  a  judicial  decision  that 
the  Crown  is  likely,  in  a  matter  affecting 
the  interests  of  the  public,  to  be  induced 
to  act  upon  any  grounds  inconsistent  with 
the  public  good.    The  condition,  Ihcre- 
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fore,  by  which  tho  estate  is  mado  to 
depend  on  the  acquisition  of  the  title 
does  not  seem  to  me  to  be  illegal. 

WiLLiAKs,  J.:  The  fifth  cmestion  pro. 
posed  by  your  lordships  is, '  *  Are  all  or  an  v 
and  which  of  the  several  provisoes  void  P  ' 

To  which  my  answer  is,  that  in  my 
opinion  none  of  them  are  Toid.  Tho 
eight  provisoes  may  be  ranged  in  three 
classes ;  first,  tlie  four  first,  which  require 
the  acquisition  of  the  prescribed  dignity 
W  Lord  Alford,  and  the  respondent 
(Jha/rles  Henry  Egerton,  respectively; 
secondly,  the  two  next  following,  which 
render  the  acquisition  of  the  dig^ty  by 
the  testator's  brother  or  by  Lord  Brawidow 
eauivalent  to  its  acquisition  by  Lord 
Alford ;  thirdly,  the  two  last,  which  pro- 
hibit Lord  Brawnlouf  and  his  sons  from 
accepting  any  other  dignity. 

As  to  the  first  class,  three  grounds  of 
objection  have  been  taken  to  the  provisoes 
of  which  it  consists ;  first,  that  they  are 
void  for  impossibility;  secondly,  for 
remoteness ;  thirdly,  as  being  against  law. 

With  respect  to  the  first  of  these 
grounds  of  objection,  it  appears  to  be 
enough  to  refer  to  BuUer'e  note  (1)  to 
Co.  Litt.  206a  where  it  is  said — 
"  It  should  be  observed  that  a  condition  is  then 
only  considered  in  the  eye  of  the  law  as  im- 
posinble  at  the  time  of  creation,  if  it  cannot  by 
any  means  take  effect ;  **  '<  but  if  it  only  be  in  a 
high  degree  improbable,  and  such  as  is  beyond 
the  power  of  the  obligor  to  effect,  it  is  not  then 
considered  impossible." 

With  respect  to  the  second  ground  of 
objection,  the  doctrine  ofpoieniiapropingua 
and  potentia  remoUk,  on  wtiich  it  is  founded, 
has  been  long  ago  denied  in  its  larger 
sense,  and  explained  as  being  applicable 
only  to  cases  where  limitations  are  void 
either  for  want  of  a  person  having  capa- 
city to  take  or  from  the  uncertainty  of 
the  person  who  is  to  take.  The  author!- 
ties  on  this  head  will  be  found  collected 
in  a  learned  note  to  the  Bectw  of  Ched* 
ington*8  case.(a) 

It  remains  to  consider  the  objection, 
that  these  provisoes  are  against  law.  In 
order  to  sustain  this  proposition,  it  must, 
in  my  opinion,  be  made  to  appear,  either 
that  the  provisoes  have  an  unlawful 
object,  or  that,  in  order  to  their  perfor- 
mance, they  require  some  act  or  course  of 
conduct  which  is  malum  in  ae  or  malufn 
prohibitum ;  or  that  they  forbid  the  doing 
of  something  which  the  law  requires  to 
be  done,  or  impose  some  restraint  which 
is  against  law  as  being  mischievous  to  tho 
community.  The  object  of  the  provisoes, 
viz. ,  that  a  particular  dignity  shall  be  borne 

Ca)  1  Kep.  1566. 
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by  those  who  are  to  ei^oy  the  estates  of  the 
testator,  is  surely  not  unlawful ;  nor  does 
the  attainment  of  the  object  demand,  nor 
does  the  will  dictate  or  require  or  suggest, 
that  in  order  to  attain  it  anything  shall  be 
done  or  omitted,  the  doing  or  omission 
of  which  would  counteract  the  law  or 
the  public  good  in  any  wa^.  It  is  true 
fchat  in  order  to  comply  with  these  pro- 
visoes corrupt  means  miaht  be  employed, 
which  would  violate  the  law,  and  cause  a 
dereliction  of  duty  on  the  part  of  those  who 
are  so  deeply  interested  in  the  performance 
of  them.  But  it  is  scarcely  possible  to 
Buggost  any  condition  to  be  annexed  to  an 
estate  of  wnich  it  may  not  bo  affirmed  that 
a  man  of  corrupt  mind,  who  is  interested 
in  the  performance  of  it,  may  be  tempted 
to  have  recourse  to  unlawful  means  for 
that  purpose.  The  true  question,  how- 
erer,  in  my  judgment,  is  whether  such 
unlawful  means  are  the  requisite  or  appro- 
priate course  for  the  performance  of  the 
condition;  audit  seems  to  me  clear  that 
no  such  proposition  can  be  affirmed  with 
respect  to  the  provisoes  in  this  will,  or  any 
one  of  them. 

Many  cases  were  cited  in  the  argument 
with  respect  to  wagers,  in  order  to  show 
that  contracts  have  been  held  void  on  the 
mere  eround  of  their  tendency  to  encourage 
illegal  acts.  But  these  decisions  are,  I 
think,  inapplicable  to  the  present  ques- 
tion, inasmuch  as  they  are  to  be  attributed 
either  to  the  strong  anxiety  of  the  courts 
to  discourage  wagers,  or,  as  in  the  case  of 
Da  Costa  y.  Jone9,{a)  proceeded  on  the 
principle  that  the  voluntary  act  of  two 
mdifferent  persons,  by  laying  a  wager, 
shall  not  be  permitted  to  lead  to  a  judicial 
inquiry  whicm  may  affect  the  interest  or 
the  feelings  of  a  third  person ;  or,  as  in 
Evans  v.  Jones, {h)  on  the  ground  that  no 
man  has  a  right  by  his  own  act  to  acquire 
an  interest  in  the  result  of  the  proceedings 
of  a  court  of  justice. 

With  respect  to  the  case  of  Cole  v. 
Goioer,{e)  wnere  it  was  held  that  parish 
officers  who  had  taken  a  promissory  note 
for  a  sum  certain  from  the  father  of  a 
bastard  child,  in  order  to  meet  the  ex- 
penses of  its  maintenance,  could  not 
enforce  the  payment)  of  the  note,  the 
Court  certainly,  as  one  ground  of  its  judg- 
ment, pot  forward  the  circumstance  that 
by  taking  a  sum  certain  the  parish  officers 
were  exposed  to  the  temptation  of  getting 
rid  of  the  burden  of  the  child's  existence 
as  soon  as  possible.  But  the  proper  ground 
of  that  decision  appears  to  me  to  be  that 
the  statute  6  Oeo.  2.  a  31.  only  authorised 
tho  parish  officers  to  take  security  to  in- 

(fl)  Cowp.  729. 
(6)  5  M.  &  W.  77. 
(c)  6  East  no. 


demnify  the  parish,  and  not  a  sum  certain 
which  mieht  exceed  an  indemnity.  That 
this  was  the  true  principle  of  the  decision 
appears  to  me  to  be  demonstrated  by  con- 
sidering that  no  objection  could  be  made 
to  a  contract  by  which  the  father  of  a 
bastard  child  undertook  to  pay  a  sum 
certain  to  some  person,  not  a  parish  officer, 
in  consideration  that  he  would  take  care 
of  and  maintain  the  child  until  it  should 
attain  a  certain  age.  And  yet  that  person 
would,  by  the  terms  of  the  contract,  be  put 
under  a  temptation  at  least  as  great  as  tnat 
suggested  in  the  case  of  the  parish  officers. 

Another  topic  remains  to  be  considered 
which  was  employed  on  behalf  of  the 
appellant,  viz.,  that  these  provisoes  are 
against  law,  as  being  calculated  to  em- 
barrass the  Queen  in  the  exercise  of  her 
prerogative  of  conferring  dignities.  But, 
in  my  opinion,  it  would  be  highly  unbe- 
coming in  us  to  assume  or  conjecture 
that  the  Crown  could  bo  at  all  influenced 
or  affected  b^  such  unconstitutional 
motives  or  considerations  as  those  which 
have  been  suggested  as  the  foundation  of 
this  part  of  the  argument. 

With  regard  to  the  two  last  of  the 
provisoes,  they  are  certainly  open  to  an 
objection  which  seems  to  me  of  a  graver 
character  than  any  of  those  to  which  I 
have  as  yet  adverted.  It  is  said  that  they 
impose  the  obligation  of  refusing  to  accept 
a  dignity  other  than  that  or  Duke  or 
Marquis  of  BridgevxUer,  if  Her  Majesty 
should  deem  it  right  to  bestow  such  title. 
And  it  is  argued  that  a  man  is  bound  by 
law  to  accept  whatever  dignity  the  Crown 
pleases  to  confer,  and  consequently  that 
these  provisoes  are  void  as  requiring  the 
desertion  of  a  legal  duty. 

Lord  Cotoper,  in  the  Duke  of  Queens'* 
berry* 8  case,  (a)  was  of  opinion  that  the 
King  couldjiot  create  a  subject  a  peer  of 

(o)  1  r.  Wms.  592.  The  Duke  of  Queen*^ 
beriy,  a  Scotch  peer,  in  1708  was  created  Duke 
of  Dover  in  the  Peerage  of  Great  Britain,  and 
9tX  and  voted  as  such,  see  below,  p.  663.  In 
1711  the  House  of  Lordd  in  the  Hauiilton  Peerage 
case  resolved  that  no  patent  of  honour  granted  to 
any  peer  of  Great  Britain  who  was  a  peer  of  Scot- 
land at  the  time  of  the  Union  should  entitle  him  to 
sit  in  Parliament.  See  below,  p.  661.  In  1719  the 
eldest  son  of  the  Duke  of  Queensberry,  having 
succeeded  his  father  and  come  of  age,  claimed  to 
sit  as  Duke  of  Dover.  His  counsel  contended  un- 
successfolly  before  the  Committee  for  Privileges 
that,  as  Scotch  peers  were  not  allowed  to  sit  in 
right  of  peerages  of  Great  Britain,  the  Duke  on 
coming  of  age  might  waive  his  Scotch  peerages 
and  sit  as  a  peer  of  Great  Britain.  The  resolution 
of  the  House  of  Lords  in  the  Hamilton  case  was 
reversed,  on  the  advice  of  the  Judges,  in  1782 
(Lords'  Journ.,  June  6,  1782,  vol.  86,  p.  517)  ; 
and  see  Lord  Coleridge's  Case,  cited  above, 
p.  204n,  and  Lord  Selborne^s  Case,  Pari.  Papers, 
1895,  H.C.302,  vol.  10,  p.  1. 
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the  realm  against  his  will;  bnt  Lord 
Trevor^  contrd,,  held  that  the  Eang  had  a 
'right  to  the  service  of  his  sabjects  in  any 
station.   So  in  4  Inst.  44.,  Lord  Oohe  says — 

"  If  the  King  by  his  writ  calleth  any  knight  or 
esquire  to  be  a  lord  of  Parliament,  be  cannot 
refuse  to  serve  the  King  there,  in  communi 
ilio  concilio,  for  the  good  of  his  country." 

1  think,  therefore,  it  cannot  be  denied, 
.that  where  a  man  is  called  by  a  writ  to  sit 
as  a  peer  of  Parliament  he  is  bound  to 
obey  it;  but  I  am  not  aware  of  any 
authority  or  principle  that  he  would  b^ 
bound  to  accept  a  }Mktent  of  nobility  con- 
ferring on  him  any  particular  dignity,  or 
to  sit  in  Parliament  as  a  peer  with  any 
particular  title  if  a  writ  were  to  call  upon 
him  to  do  so.(a) 

The  absence  of  direct  authority  and  the 
doubts  that  are  entertained  by  some  of  my 
learned  brethren  on  this  point  make  me 
feel  not  a  little  distrustful  of  my  own 
opinion ;  but,  in  my  judgment,  as  the 
several  provisoes  are  entirely  distinct  and 
independent  of  each  other,  the  unlawful- 
ness of  the  two  last,  if  they  are  unlawful 
in  this  respect,  would  not  at  all  affect  the 
validity  of  any  of  the  others,  and  this 
point,  therefore,  appears  to  me  to  be  im- 
material with  respect  to  your  lordships' 
decision  of  this  appeal. 

Cbesswell,  J.:  To  the  fifth  question 
proposed  hj  your  lordships  I  answer  that 
m  my  opinion  none  of  tne  provisoes  are 
void.  They  are  manifestly  not  impossible, 
although  the  party  interested  may  not  be 
able  to  perform  them.  Nor  are  they  too 
remote,  as  possibilities  upon  possibilities. 
The  distinction  between  the  cases  depend- 
ing upon  the  old  doctrine  on  that  subject 
and  the  present  was  clearly  pointed  out  at 
your  lordships'  bar,  and  I  forbear  wasting 
your  lordships'  time  by  repeating  it. 

It  remains  to  be  considered  whether 
they  are  void  for  illegality.  I  presume 
that  your  lordships  did  not  intend  to  ask 
the  opinion  of  the  judges  upon  any  general 
question  of  public  policy,  or,  m  other 
words,  whether  they  think  that  the  in- 
terests of  the  public  would  be  better 
advanced  by  tolerating  or  by  refusing  to 
tolerate  such  provisoes ;  but  whether  they 
are  in  contravention  of  any  established  law, 
or  in  contravention  of  the  spirit,  although 
not  against  the  letter,  of  any  law,  in  which 
case  they  may  be  said  to  be  against  the 
policy  of  the  law. 

(a)  Cruise  Dignities,  76,  says,  "  Dugdalc 
(Summ.  441)  has  given  an  instance  of  a  writ  of 
summons  issued  in  27  Hen.  6  to  Henry  de 
Bromflete  in  which  the  following  clause  is 
inserted,  *  Volumus  enim  vos  et  hceredes  vestros 
masculos  de  corpore  vestro  exeunies  bar  ones  de 
Vescy  exiatereJ  But  there  appears  no  other 
instance  of  this  kind.'' 
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In  answering  this  question,  it  moat 
ever  be  borne  in  mind,  that  the  act  to  be 
done  is  a  legal  act,  viz.,  the  conferring  of 
a  title  and  (Bgnity  by  the  sovereign ;  and 
I  will  not  for  a  moment  admit  the  in- 
decent supposition  that  the  sovereign  in 
doing  that  act  can  be  influenced  b^  any 
but  pure  and  constitutional  considera- 
tions;  nor  can  I  suppose,  much  less 
assume  as  a  fact,  that  the  advisers  of  the 
Crown  will,  in  that  capacity,  be  actuated 
by  corrupt  considerations  rather  than  by 
those  of  a  pure  and  honourable  character. 
But  it  has  been  said,  that  the  possession 
of  such  a  fortune,  and  the  retention  of  it 
or  transmission  of  it  to  his  descendants, 
depending  upon  obtaining  a  particular 
title,  would  have  a  tendency  to  cause  the 
person  in  possession  to  use  it  in  a  corrupt 
manner,  in  order  to  attain  the  desired 
end.  I  think  that  much  stress  cannot  bo 
laid  on  the  magnitude  of  the  property, 
for  some  minds  would  be  more  anected  by 
the  prospect  of  losing  a  small  sum  than 
others  by  parting  with  millions.  It  would 
be  impossible  to  establish  one  rule  for  the 
limitation  of  large  fortunes  and  another 
for  small  ones. 

Why,  then,  are  we  to  suppose,  that  the 
party  whose  estate  depends  upon  the 
acquisition  of  a  title  will  use  corrupt 
means  to  obtain  it ;  are  they  more  likely 
to  succeed  than  honourable  exertions  for 
the  good  of  the  country  ?  Where  is  the 
evidence  of  such  a  hateful  fact  P  Am  I  to 
assume  that  the  evil  principle  would  in 
Lord  Alford  prevail  over  the  good,  and 
that  he  would  be  more  prone  to  attempt 
to  advance  his  interests  by  corrupt  and 
dishonourable  means  than  by  those  which 
are  pure  and  honourable  ?  Where  is  the 
authority  for  such  an  assumption  ?  The 
rule  in  our  common  law  courts  is,  that 
illegality  is  not  to  be  presumed ;  why 
should  we  reverse  that  maxim  in  the  pre- 
sent case  P    I  find  no  ground  for  so  doing. 

This  supposed  tendency  to  evil  would 
apply  to  other  matters  as  well  as  to  those 
which  are  quasi  political.  Suppose  a  large 
estate  left  to  A  subject  to  the  condition  of 
his  becoming  senior  wrangler  at  Cam- 
bridge ;  would  it  be  illegal  as  tending  to 
make  him  employ  his  money  in  corrupting 
the  examiners  or  their  servants,  so  as  to 
obtain  an  unjust  advantage  in  the  ex- 
amination, or  in  betraying  mto  profligacy 
and  idleness  the  most  promising  or  his 
competitors  ?  I  apprehend  that  it  clearly 
would  not ;  and  if  so,  the  argument  based 
on  the  tendency  to  evil  must  fail.  If  it 
could  be  shown  that  ille^l  means  would 
be  used  to  obtain  the  title,  or  that  the 
probability  of  their  being  used  is  so  great 
that  the  testator  must  be  taken  to  have 
contemplated  and  intended  the  use  of 
them,  I  agree  that  the  provisoes  would  be 
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tainted  witb  illegality ;  but  in  the  absence 
of  any  such  certainty  or  probability,  and 
it  being  clear  that  hononrable  means 
might  for  angbt  that  appears  be  used  with 
at  least  an  eqnal  prospect  of  snccess,  I 
know  of  no  legal  principle  upon  which  I 
can  say  that  these  proyisoes  are  tainted 
with  illegality  as  promoting  illegal  acts. 
The  only  case  that  I  am  aware  of  bearing 
on  this  point  is  that  of  The  Earl  of 
Kingston  y,  Fierrepoint  ;(a)  but  it  differs 
in  this  essential  particnlar,  that  there 
the  money  claimed  was  bequeathed  for 
the  express  purpose  of  being  applied  in 
obtaining  a  dukedom ;  and  ^it  was  as  dif- 
ferent from  the  present  case  as  a  gift  to 
A.  on  condition  of  nis  obtaining  holy  orders 
from  a  bequest  of  money  to  be  applied  in 
obtaining  holy  orders^  which  would  no 
doubt  be  illegal. 

But  I  have  reason  to  believe  that  some, 
for  whose  opinions  I  have  great  respect, 
are  of  opinion  that  a  man  ought  not  to  be 
allowed  to  make  the  devolution  of  his 
estate  depend  upon  any  act  of  state.  I 
have  never  found  any  such  law  laid  down 
either  by  text  writers  or  in  decided  cases, 
and  I  can  readily  imagine  instances  in 
which  a  decision  to  that  effect  could 
hardly  be  advantageous  to  the  state. 
Afisnme  the  nation  involved  in  an  expen- 
sive war,  and  the  owner  of  vast  estates  to 
leave  them  to  the  public  exchequer  in  the 
event  of  the  war  still  continuing  at  the 
time  of  his  decease,  I  can  find  nothing 
corrupt  or  contrary  to  law  in  such  a 
bequest.  But  it  is  said  that  the  allow- 
ance of  such  bequests  would  be  against 
public  policy.  I  have  already  observed 
that  I  presume  we  are  not  asked  our 
opinions  as  to  public  policy,  but  as  to  the 
law ;  and  I  apprehend  that  when  in  our 
law  books  of  reports  we  find  the  expres- 
sion, it  is  used  somewhat  inaccurately  in- 
stead  of  *'  the  policy  of  the  law." 

Thus,  contracts  in  restraint  of  trade 
have  been  said  to  be  illegal  as  against 
public  policy,  but  in  truth  it  is  part  of  the 
common  law  that  trade  shall  not  be  re- 
stricted, as  was  held  in  the  Year  Book, (6) 
and  unreasonable  contracts  in  restraint  of 
trade  violate  the  policy  of  that  part  of  the 
common  law,  and  are  therefore  illegal. 
So,  in  bankruptcy,  the  object  and  policy 
af  the  bankrnpt  laws  is  to  make  a  rateable 
distribution  of  the  bankrapt's  property 
amongst  all  his  creditors,  and  preferences 
given  to  particnlar  creditors  by  a  trader 
in  contemplation  of  bankruptcy  are  in 
violation  of  the  policy  of  the  bankrupt 
laws,  and  are  therefore  held  to  be  fraudu- 
lent and  void.  The  cases  depending  on 
ordinary  wagers  affecting  third  persons 

(a)  1  Vem.  .'>. 
{b)  y.li.  E.  2  11.  5,  pi.  9,6. 


were,  I  think,  successfully  answered 
during  the  argument  at  your  lordships' 
bar ;  and  I  cannot,  in  the  decision  of  tne 
Court  of  Queen's  Bench  in  Gilbert  t. 
8yhes,(a)  find  any  principle  applicable  to 
the  present  question.  There  it  was  held 
illegal  for  one  man  to  create  to  himself 
an  interest  in  the  violent  death  of  another, 
by  whatever  means  procured.  There,  if 
the  party  laboured  to  promote  his  own 
interest  he  could  not  do  it  by  good  means ; 
in  this  case  he  may ;  and  I  have  discussed 
I  fear  at  too  much  length  the  probability  of 
his  so  doin^  rather  than  by  corrupt  means. 

It  remnms  to  be  considered  whether 
the  provisoes  are  illegal  because  they 
have  a  tendency  to  embarrass  the  Crown 
in  the  exercise  of  its  prerogative ;  but  I 
cannot  imagine  that  there  is  anything 
more  embarrassing  in  this  case  than  in 
rival  applications  during  life  for  the  same 
office  or  the  same  title;  but  surely  they 
would  not  be  illegal.  If  a  man,  during  his 
life,  were  to  apply  to  the  Sovereign  to 
grant  a  particular  title  to  A.,  and  offer  in 
the  event  of  its  being  granted  to  endow 
the  party  ennobled  with  an  ample  fortune, 
it  might  be  very  foolish  and  very  imper- 
tinent, but  no  authority  has  been  cited  to 
show  that  he  would  be  acting  either  cor- 
ruptly or  illegally;  and  yet  I  cannot  in 
principle  distinguish  such  a  case  from  tho 
present. 

The  last  point  to  be  considered  with 
reference  to  the  alleged  illegality  of  the 
provisoes  is  their  supposed  tendency  to 
cause  a. subject  to  refuse  obedience  to  a 
summons  to  serve  the  Crown  as  a  peer  of 
Parliament ;  but  no  such  effect  would  be 
produced;  they  impose  the  loss  of  the 
estate  upon  the  acceptance  of  a  particular 
title,  and  do  not  in  any  way  involve  a 
refusal  to  discharge  a  public  duty.  For 
these  reasons  I  am  of  opinion  that  none  of 
the  provisoes  are  void. 

Talfourd,  J. :  In  answer  to  the  fifth 
question  proposed  by  your  lordships,  "Are 
all  or  any  and  whicn  of  the  several  provi- 
soes void  ?  "  I  have  to  submit  my  opinion 
that  neither  of  the  provisoes  is  void. 

The  main  desire  of  the  testator,  as  ex- 
plicitly declared  in  his  first  codicil,  to 
unite  his  estates  to  the  title  of  Duko  or 
Marquis  of  Bridgetjoater  in  the  persons  of 
the  heirs  male  of  Earl  Brovmlow,  can 
scarcely  be  regarded  in  itself  as  absurd  or 
ignoble.  If  the  acquisition  by  a  com- 
moner of  an  hereditary  title  is  an  object 
of  generous  ambition,  if  its  desire  refines 
the  struggles  of  life,  and  its  attainment 
ennobles  their  success,  why  should  a  dc* 
sire  to  associate  sach  a  dignity  with  the 
enjoyment  of  great  territorial  possessions 

(a)  16  East  150. 
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by  their  nnbom  possessors  be  regarded  as 
a  base  caprice  in  the  dying  P  Is  it  because 
the  interest  which  such  a  testator  must 
take  in  the  object  of  his  disposition  is  of  a 
more  refined  and  abstract  character  than 
that   of  an  aspirant    to    honoure  which 
he  shall  himself  enjoy  before   he    shall 
transmit  them  to  posterity,  that  it  shall  be 
stigmatized  as  vain  or  idle?    If  it  is  a 
constitutional  wish  that  hereditary  dig- 
nities, which  affect  the  mind  with  that 
sense  of  permanence  and  long  succession 
which  it  seeks  for,  should  be  united  with 
extensive    territorial     possessions,    why 
should  the  adoption  of  this  wish  be  cen- 
sured in  a  disposition  which  contemplates 
the  distant  future,  and  applies  to  a  yast 
estate  which  the  testator  is  about  to  leave, 
and  to  honours  which  will  be  called  into 
being  after  he  has  been  reduced  to  the 
level  of  the  poorest  of  his  fellows  P    Or,  is 
there  absurdity  in  the  desire  because  it 
embraces  the  past  as  well  as  the  future, 
when  it  includes  the  wish  that  the  parti- 
cular dignity  which  was  enjoyed  by  his 
ancestors  shall  be  revived  and  have  pre- 
eminence over  all  other  honours   in  the 
persons  of  their  descendants  ?    If  to  seek 
after  objects  out  of  ourselves — apart  from 
sordid  interests  and  personal  enjoyments — 
is  to  exercise  the  better  part  of  our  nature, 
the  main  object  of  the  Earl  of  Bridgewater 
was  not  ignoble. 

l)at  it  is  contended  that,  admitting  that 
object  to  be  in  itself  lawful,  the  proposal 
for  its  attainment  as  a  condition  to  the 
ci^oyment  of  an  estate,  according  to  the 
peculiar  limitation  of  the  will,  ottght  not 
to  receive  legal  sanction  because  it  is  im- 

{)os8ible,  or,  if  possible,  involves  a  possi- 
>ility  too  remote,  or  contravenes  public 
policy  as  inviting  the  use  of  corrupt  means 
or  the  violation  of  public  duty,  or  tends  to 
embarrass  the  Crown  in  the  distribution 
of  dignities.  Althongh  some  of  these  ob- 
jections have  a  specious  appeaitknce,  I 
think,  on  examination,  all  will  prove  to  be 
founded  on  fallacies. 

1.  It  is  true  that  in  one  sense  the  attain- 
ment of  the  object  proposed  is  impossible ; 
that  is  to  say,  that  the  party  impelled  by 
the  condition  to  seek  it  cannot  command 
it  by  any  effort  of  his  own  ;  but  the  impos- 
sibility which  makes  a  condition  void  is 
that  which  exists  in  the  nature  of  things, 
not  an  inability  in  the  devisee  to  perform 
it.  If  this  were  otherwise,  every  devise 
conditioned  on  an  event  dependent  on  the 
will  of  others— as  on  the  grant  of  the  royal 
licence  to  bear  a  prescribed  name  and 
arms — must  either  be  absolute,  discharged 
of  the  condition,  or  be  void,  according  as 
the  condition  may  be  framed  to  defeat  the 
estate  or  to  prevent  lis  arising.  It  is  true 
that,  in  devising  an  estate  conditionally 
on  an  acquisition  which  is  beyond  the 
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power  of  the  devisee  to  secure,  a  testator 
may  exhibit  a    yexations    caprice;    but 
while  our  law  maintains  for  every  man 
the  irresponsible  power  of  disposing  of  the 
whole  of  his  absolute  property  according 
to  his  pleasure,  subject  only  to  the  re- 
striction on  perpetuity  and  the  laws  of 
mortmain,  such  caprice  will  no  more  form 
an  objection  to  an  absord  condition  than 
to  an  absurd  deyise.    If  the  abuse  of  this 
power  shall  be  found  to  work  more  mis- 
chief than  its  exercise  produces  good,  it 
should  be  qualified  by  the  legislature; 
but  the    only    limit  which,   at    present, 
bounds  the  most  capricioas  freedom  of 
disposition  is  incidentally  deriyed  from 
the  evidence  which  fantastical  devises  or 
bequests  may  afford  of  the  mental  incapa- 
city of  the  testator.    The  law  which  in- 
vested Lord  BridgevxUer  with  the  power 
to  devise  all  his  property  either  to  the 
issue  of  Lord  Alford,  or  to  the  issue  of 
CJtarles  Henry  Cust,  or  to  the  family  of 
Egerton,  equally  enabled  him  to  render 
the  estate  of  either  branch  in  preference 
to  the  others  dependent  on  events  wholly 
fortuitous  or  determined  on  the  pleasure 
of  the  Crown. 

2.  The  objection  that  a  possibility  can- 
not be  superadded  to  a  possibility — which, 
as  api)licable  to  this  case,  means  that  a 
condition  cannot  embrace  two  contingent 
events — seems  deriyed  from  a  misconcep- 
tion of  dicta  to  be  found  among  our  autho- 
rities. It  was  rather  suggested  than  urged 
in  ar^mont,  and  when  expressed  in  in- 
telligible language  is  obviously  incon- 
sistent with  tlie  most  familiar  examples. 

3.  But  the  principal  force  of  the  reason- 
ing on  behalf  of  the  appellant  has  been 
directed  to  show  that  the  nrovisoes  are 
contrary  to  public  policy,  because  they 
tend  to  induce  the  employment  of  un* 
worthy  means  in  order  to  the  attainment 
of  the  dignity  essential  to  the  estate ;  that 
they  may  embarrass  a  peer  in  the  dis- 
cbarge of  his  public  duties,  and  the  Crown 
in  the  determination  to  withhold  or  to 
bestow  honours.  The  contravention  of 
"public  policy"  is  a  term  of  dangerous, 
because  uncei*tain,  use  in  the  ascertain- 
ment of  legal  rights  ;  but  it  is  true  that  if 
the  object  proposed  by  the  testator  were 
in  its  nature  capable  only  of  attainment 
by  the  violation  of  any. law  of  Qod  or  man, 
or  if  he  had  prescribed  or  suffp^ested  such 
violation  of  morals  or  hiw,  nis  condition 
or  proviso  would  be  void.  But  if  his  ob- 
ject only  partakes  the  common  quality  of 
the  objects  of  worldly  ambition,  that  it 
may  be  sought  either  by  base  conduct  or 
by  generous  exertion,  can  its  possible 
operation  to  mislead  an  imperfect  nature 
render  the  proposal  vicious  P  The  acqui- 
sition of  a  certain  amount  of  property,  a 
marriage  with  a  nominated  party,  or  a 
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seat  in  the  House  of  Commons,  maj  be 
soaght  by  evil  means:   but  is  it  to  be 
assumed,  contrary  to  the  ordinary  pre- 
samption  of  law,  that  evil  means  will  be 
employed  ?    If  it  is  a  legitimate  assump- 
tion in  legal  argument  that  a   peerage 
is  attainable  by  the  corrupt  use  of  political 
influence  corruptly  obtained,  it  will    be 
further    necessary  to    the  conclusion  to 
maintain  that  the    employment  of  such 
means     is    contemplated     in    the     pro- 
posal   of    the    dignity.      The    cases     in 
>vhich  it  is  alleged  that  the  potency  of 
temptation  has  rendered  acts  or  bargains 
illegal — as    in     the    disqualification    of 
judges  to  decide  on  questions  in  which 
they  have  an  interest,  and  in  the  avoid- 
ance of   wagers — are  governed  by  other 
principles.      The  maxim  "that  no  man 
».liall  be  a  judge  in  his  own  cause"  is 
founded    on    the    palpable  inconsistency 
l)etween  the  situations  of  party  and  judge, 
which  must  prevent  the  decisions  of  any 
one  oniting  both  characters  from  being 
satisfactory,  even  though  they  should  be 
perfectly   jnst ;    and   the    invalidity    of 
wagers,  with  the  exception  of  some  ex- 
treme cases,  will  be  found  to  rest  on  the 
i  Injustice  of  subjecting  the  interests  and 
the  feelings  of  third  parties  to  a  public 
scrutiny.    It  is  scarcely  just  to  affirm  that 
the  proposal  of  a  great  inducement  to 
obtain  a  peerage  necessarily  places  the 
aspirant  in  a  position  in  which  his  interest 
conflicts  with  his  duty,  for  it  may  be  that 
the  course  obviously  open  before  him  is 
through  great  public  services ;  but  if  such 
opposition  may  be  assumed,  does  it  neces- 
sarily follow  that  the  result  will  be  evil, 
when  everything  which  is  great  and  excel- 
lent in  human  actions  springs  out  of  con- 
flicts between  interest  and  duty  P 

4.  The  objection  that  the  Crown  may 
bo  embarrassed  in  the  bestowal  of  honours 
by  such  conditions  as  the  provisoes  ex- 
press rests  on  the  fallacious  assumption 
that  the  Crown  is  liable  to  be  embarrassed 
by  the  acts  of  its  subjects.  If  embarrass- 
ment should,  in  fact,  arise  to  the  Crown, 
it  can  only  arise  because  its  advisers  desire 
to  embarrass  it  by  regarding  the  collateral 
oflects  with  which  the  act  of  a  stranger 
hag  associated  its  bounty,  but  with  which 
it  has  no  proper  concern.  It  has  only  to 
hold  the  even  tenor  of  its  course,  giving 
or  withholding  the  dignity  as  though  the 
devise  had  no  existence,  and  no  embarrass- 
ment can  arise  in  the  due  execution  of 
that  high  public  trust  which  it  fulfils  when 
it  dispenses  honours. 

Platt,  B.:  To  the  fifth  question,  I 
answer  that,  in  ray  judgment,  all  the 
V»*'^vi8oes  iniolving  the  acquisition  of  the 
d:,'Tiuty  of  Duke  or  Marfiuis  of  Briilge- 
vai<n'  are  void,  as  against  public  policy. 

91500. 


Taken  in  connection  with  the  limita- 
tions which  they  were  introduced  to  de- 
feat, can  it  be  doubled  that  they  present 
a  direct  and  powerful  temptation  to  tlic 
exercise  of  corrupt  means  of  obtaining  the 
particular  dignities  ? 

It  is  no  answer  to  say  that  at  the  pre- 
sent day  such  temptation  would  be  re- 
sisted and  the  exercise  of  such  means 
impossible.  The  assumption  of  the  purity 
of  a  particular  period  avoids  the  Question, 
which,  to  a  certain  extent,  is  or  an  ab- 
stract character  and  entirely  independent 
of  circumstances  incapable  of  general 
application.  The  question  is  altogether 
irrespective  of  the  purity  or  venality  of 
any  particular  perioa  of  our  history. 

Is  such  a  temptation  imaginary  ?  The 
case  of  The  Ecurl  of  Kingston  v.  Pierre' 
point  (a)  shows  the  reverse.  In  that  case 
Oea/rvaee  Pierrepoint  had  devised  by  his 
will  10,0002.  to  procure  by  the  best  and 
becoming  lawful  means  a  dukedom  to  the 
head  of  ms  family,  so  that  it  should  bo 
within  one  year  after  his  decease;  and  the 
Earl  of  Kingston,  after  the  testator*s  death, 
ventured  to  file  a  bill  to  enforce  the  appli- 
cation of  the  money  accordingly.  On  a 
demurrer  to  that  bill  judgment  was  given 
against  him,  one  of  the  grounds  of  the 
judgment  being  the  illegality  of  acquiring 
a  title  of  honour  for  money. 

The  insurance  of  a  mariner's  wages  is 
illegal  and  void  on  the  ground  of  the 
temptation  which  such  an  insurance  would 
hold  out  to  him  to  desert  his  duty.(2») 

I  have  to  express  my  regret  that  the 
duties  and  distraction  of  a  circuit,  and 
my  absence  from  Loudon,  concur  to  pre- 
vent my  enlarging  upon  the  principle  on 
which  the  provisoes  appear  to  me  to  be 
illegal  and  void,  or  citing  the  various 
authorities  in  support  and  illustration 
of  it. 

WiGHTMAN  and  Erle,  JJ.  :  As  we  are 
at  this  time  fully  occupied  upon  the 
Northern  Circuit,  we  hope  that  your  lord- 
ships will  permit  the  opinion  which  will 
be  read  as  that  of  Mr.  Baron  Parke  to  be 
read  as  expressing  our  opinion  also,  and 
the  reasons  for  that  opinion. 

It  was,  in  substance,  the  result  of  a 
meeting  of  several  of  the  judges,  and  was 
much  considered  by  us,  when  reduced 
into  writing,  and  certain  alterations  in  it 
were  made  at  our  suggestion. 

A  separate  statement  of  our  opinions 
with  the  reasons,  would  only  be  a  mcro 
repetition  of  the  opinion  and  reasons  to 
which  we  have  begged  leave  to  refer,  and 
which  we  propose,  with  your  lordships* 
permission,  to  havo  road  as  our  own. 

(a)   I  Vern.  5. 

(6)  Webster  v.  Vc  Tasttt,  7  T.K.  1 J7. 

H 


227] 


Egerton  against  Ea/rl  Brovmlow  and  others,  1858. 


[228 


Alderson,  B.  :  Your  lordBhips  have 
also  asked  whether  the  conditions, 
whether  precedent  or  sabseqnent,  are 
legal. 

The  general  object  of  the  testator  in 
this  will,  by  which  it  seems  clear  we 
onght  to  constrne  these  provisoes,  is  stated 
by  nimself  in  the  first  codicil,  (a)  He  says , 
my  object  is  to  unite  my  estates  to  the 
title  of  Duke  or  Marcjuis  of  Bridgewcder, 
according  to  certain  limitations, 

"  if  it  shall  be  tho  pleasure  of  the  Crown  to 
create  such  title,  so  as  to  come  to  the  heirs 
male  of  John,  Earl  Browulow,  and  Sophia  his 
wife." 

This  is  his  declared  object  in  the  fram- 
ing his  devises  in  faronr  of  the  family  of 
Earl  Broumlow ;  and  if  this'  object  can- 
not be  carried  into  effect,  the  intention  of 
the  testator  then  clearly  is  to  give  his 
estates  without  any  sncn  limitations  to 
the  family  of  Sgerion  in  snocesBion. 

This  is,  as  it  seems  to  me,  the  key  to 
the  whole  of  these  provisoes.  He  chooses 
either  that  his  estates  shall  go  to  a  noble 
family,  if  the  head  of  that  family  bear  the 
title  of  BridgmocUer,  and  be  called  by  that 
title;  and,  inasmuch  as  that  family  were 
already  in  possession  of  an  earldom,  it 
was  necessary,  in  order  that  the  person,  a 
member  of  that  family  in  the  male  direct 
line,  who  might  succeed  to  the  estate 
should,  either  in  his  own  right,  or  not- 
withstanding his  succession  to  the  title  of 
Earl  Brownhw,  be  sure  to  bear  in  society 
the  title  of  Bridgewater,  that  the  newly 
created  title  should  be  a  marquisate  or 
dukedom,  for  the  new  creation  of  the  title 
of  Baron,  Viscount,  or  Earl  of  Bridgewater 
would  have  no  such  efi*ect.  If  this  could 
not  be  done,  he  wished  his  estates  to  go 
to  the  Egerton  family. 

Now,  if  we  consider  this,  it  really  is,  as 
it  seems  to  me,  very  little  difi*erent  from 
the  not  unusual  wish  of  a  testator  (to 
which  no'  one,  as    I    believe,  has    ever 
objected),  that  the  inheritor  of  his  estate 
should,  from  the  grace  and  favour  of  the 
Grown,  obtain  leave  to  bear  the  name  and 
arms  of  the  testator  himself.    The  acci-  I 
dental  circumstance  of  the  earldom  of  the  i 
head  of  the  family  out  of  which  the  taker  ' 
of  the  estate  was  to  come  has  necessitated 
the  alteration  in  the  terms  of  the  devise. 
But  here  the  devise  is  only  if  (that  is  to  ; 
say  on  the  condition  that)  by  the  grace  ' 
and  favour  of  the  Grown,  the  new  peerage  ! 
should  be  so  created.    In  the  change  of 
name  and  arms  it  is-^-if,  by  the  grace  and 
favour  of  the  Grown,  the  permission  to 
change  be  given.    Both  depend  solely  on 
the  grace  and  favour  of  the  Grown.    The 
favour  may  be  greater  in  the  case  of  the 

(a)  See  above,  p.  198. 
Anbwbbs  ot  the  Judoxb. 


peerage,  but  it  is  a  question  of  more  o^ 
less,  and  both  depend  on  one  and  the  same 
principle.  And  both,  as  I  believe,  though 
some  entertain  doubts  on  that  point, 
equally  require  the  assent  of  the  devisee 
to  the  grace  and  favour  of  the  Grown,  if 
conferred  on  him. 

But  it  is  said  that  these  provisoes  are 
illegal,  and  they  may  lead  to  public  evil 
or  inconvenience ;  that,  in  short,  they  are 
contrary  to  what  is  called  public  policy. 
I  think  this  is  a  very  grave  and  important 
question ;  if  by  public  policy  is  meant  the 
object  and  policy  of  a  particular  law,  then 
I  readily  accept  it  as  a  rule,  for  it  is  a 
very  reasonable  mode  of  construing  a 
particular  law  to  look  at  the  object  with 
which  it  was  framed,  and  the  evil  it  was 
apparently  intended  to  remove. 

Again,  if  a  proviso  be  either  illegal  or 
impossible,  no  doubt  it  is  void.  But  here 
it  seems  to  be  contended,  that  an  act, 
possible  and  legal,  but  in  the  opinion  of 
sensible  men  not  expedient  to  be  done,  is 
for  that  reason  to  be  void  as  contrary  to 
public  policy.  Now,  T  think,  that  this, 
which  is  really  what  is  here  meant,  would 
altogether  destroy  the  sound  and  true 
distinction  between  judicial  and  legisla* 
tive  functions ;  and  I  pray  your  lordships 
to  pause  before  you  establish  such  a  pre- 
cedent as  that.  By  this  public  policy  will 
be  meant  the  prevailing  opinion,  from 
time  to  time,  of  wise  men  (and  in  saying 
**  of  wise  men  "  I  give  a  favourable  view 
of  the  principle)  as  to  what  is  for  the 
public  good— an  excellent  principle,  no 
doubt,  for  legislators  to  adopt,  but  a  moei 
dangerous  one  for  judges.  It  is  notorious 
that  this  would  introduce  an  ever  shifting 
principle  of  decision,  and  that  no  case 
nereafter  could  be  ever  determined  upon 

{)recedents  if  it  was  to  be  adopted.  A 
ease  carefully  drawn  according  to  under- 
stood rules  may  be  set  aside  as  contrary 
to  the  policy  of  free  trade,  or  a  promise 
or  contract  between  man  and  man  set 
aside  because,  not  its  intention  or  object, 
but  its  possible  tendency  may,  in  the 
opinion  of  the  day,  lead  to  inconvenience. 
Why  should  such  contracts  be  as  they 
constantly  are — such  as  contracts  with 
parish  officers  to  supply  goods  to  the 
parish  workhouse— actually  prohibited,  if 
their  tendency  without  such  prohibition 
makes  them  void?  It  is  impossible  to 
foresee  where  such  a  principle  will  stop. 
I  shall  not  venture  to  take  this  therefore 
for  my  guide,  or  go  into  political  theories 
or  instances  from  the  history  of  our  own 
country  to  decide  on  the  validity  of  the 
Earl  of  Bridgewater* 8  vnll.  My  duty  is  as 
a  judge  to  be  governed  by  fixed  rules  and 
former  precedents. 

But  what  are  the  oases  cited,  and  what 
is  the  true  principle  to  be  found  in  them  F 
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I  propose  to  examine  the  first,  that  I  may 
ascertoin  as  well  as  I  can  the  second. 

The  first  case,  as  being  the  nearest  to 
the  fffesent,  is  that  of  The  Earl  cf  Kmgaton 
T.  TieirrepwiUt(a)  but  there,  by  the  will, 
a  sum  of  money  was  expressly  left  for 
procuring,  bv  all  lawful  means,  the  peer- 
age.   Now  there  are  no  lawful  means  of 
BO  procuring  it;    for  it  is,  says  the  re* 
porter,   illegal   to    acquire    honour    for 
money;  so  that  the  devise  was  for  an 
impossible  purpose.    And  there,   too,  it 
was  the  very  object — ^not  the  mere  ten- 
dency or  supposed  tendency  of  the  devise ; 
and  for  that  reason  the  devise  was  void. 
If  the  Earl  of  Bridgewater  now  had  devised 
these  estates  expressly  that  their  proceeds 
might  be  used  to  procure  the  marquisaie, 
this  case  would  have  been  decisive  to  show 
that  the  devise  was  void ;  but  this  is  a 
totally  different  case.    Then  comes    the 
case  of  the  bastard  child,  where  the  agree- 
ment for  payment  of  a  sum  once  for  all  to 
churchwardens  and  overseers  by  the  puta- 
tive father  was  held  to  be  illegal.  (2))    Bnt 
the  tme  principle  on  which  that  case  was 
decided  was  that  to  which  I  alluded  be- 
fore, that  the  policy  of  a  law  is  to  be 
looked  at  in  construing  it.    The  Bastardy 
Acts  direct  that  the  putative  father  shall 
iodesmify  the  parish.    '*  Indemnify  "  does 
not  mean  that  the  parish  shall  make  a 
profit,  but  shall  be  saved  from  loss.    Now 
the  parish  was  to  be  indemnified  only, 
and  that  be<»ase  probably  the  legislature 
contemplated    those    evils    which    Lord 
EUenboraugh  and  the  other  judges  so  cor- 
rectlv  point  oat.    They  decided,  and  gave 
as  their  reasons  for  holding  the  parish 
officers  to  a  mere  indemnity  those  argu- 
ments of  policy  which  induced,  as  they 
thought  (and   no    doubt    correctly),   the 
legislature  to  make  the  law.    They  used 
the  policy  of  a  particular  law  as  a.  key  to 
open  its  construction ;  and  they  did  right. 
Bnt  that  case  is  no  authority  for  constru- 
ing a  man's  aet,  by  disputable  notions  of 
an  expedient  or  inexpedient  policy ;  which 
u  the  case  here. 

Next  come  the  class  of  cases  arising  out 
of  wagers,  which,  in  terms,  approach  more 
nearly,  but,  when  properly  considered, 
are  not  at  all  applicable  (because  their 
determination  depends  on  very  pecnlinv 
gronnds)  to  the  present  case.  Wagers  are 
like  the  spontiovieajudioiarUB  of  the  Roman 
law ;  they  are  made  between  parties  both 
of  whom  are  volunteers,  and  they  are  not 
part  of  the  disputes  arising  in  the  course 
of  the  common  business  of  human  life. 
Now,  the  courts  of  law  are  not  provided 
at  the  public  expense,  and  were  not  in- 
tended oy  those  who  so  provided  them,  for 

(a)  1  Vem.  6. 

(6)  Cole  V.  Gawer,  6  East  110. 


the  settlement  of  any  but  difi^erenoes 
which  do  arise  in  the  ordinary  course  of 
business;  and  it  is  not  at  all  wonderftil, 
therefore,  that  disputes  arising  out  of 
wagers,  if  tried  at  all,  should  be  put 
under  more  stringent  restraints  tnan 
other  disputes;  and  we  find  that  it  is  so. 
Many  wagers  are  illegal  which  as  con. 
ditions  would  bo  legal.  For  instance,  a 
wager  as  to  the  duration  of  Her  Majesty's 
life  would  be  held  illegal ;  but  no  one  would 
object  to  the  making  a  lease  for  lives  in 
which  Her  Mijesty's  life  should  be  one. 
So,  again,  a  wager  that  a  son  would  be 
bom  within  a  twelvemonth  after  the  mar- 
riage of  A  and  B  would  be  illegal;  bnt 
a  sum  of  money  or  an  estate  left  to  the 
first  son  of  that  marriage  if  bom  within  a 
year  of  the  nuptials  would  not  be  a  void 
bequest  or  devise.  The  cases  of  wagers 
are  governed  by  special  rules;  and  no 
doubt  it  has  been  laid  down  that  wagers 
itiising  an  indecent  issue,  or  one  with  a 
judge  or  juryman  as  to  the  result  of  a 
cause,  or  one  with  a  voter  as  to  the  result 
of  an  election,  or  as  to  the  probable 
amount  of  the  revenue,  or  as  to  tne  dura- 
tion of  the  life  of  a  foreign  prince  at  war 
with  this  country,  have  been  held  illegal, 
as  contrary  to  public  policy.  In  the  latter 
case,  that  of  uiJhert  v.  8yke$,{a)  this  was 
pushed  to  a  great  length,  almost  amount- 
ing to  the  ridiculous,  when  it  vras  gravely 
put  that  it  might  induce  the  reverend 
plaintiff  there  to  commit  high  treason,  by 
protecting  the  life  of  Napoleon  in  case  of 
invasion,  or  induce  Sir  Mark  Sykes,  the 
defendant,  to  try  to  put  an  end  to  his 
pajp^ment  by  the  assassination  of  that 
prince.  But  even  in  that  case  it  would 
have  been  difficult  if  the  defendant  had 
really  sold  to  the  plaintiff  an  annuity  for 
the  life  of  Nctpoleon,  to  have  argued  that 
it  was  a  void  transaction;  and  yet  the 
imagined  tendency  would  have  been  pre- 
cisely the  same  in  both  cases.  The  trutJi 
is,  that  an  active  imagination  may  find  a 
bad  tendency  arising  out  of  every  trans- 
action between  imperfect  mortals,  and  to 
use  this  as  a  criterion  for  determination 
would  make  every  case  depend  on  the 
arbitrary  caprice  of  an  acute  judge. 

The  principle,  then,  to  be  extracted 
from  all  this,  seems  to  me  lo  bo,  that  in 
all  the  ordinary  transactions  of  business 
or  contract  in  human  life,  if  the  object 
expressed  be  impossible  or  illegal,  the 
condition  is  void ;  and  that  if  it  be  physi- 
cally possible,  but  impossible  except  by 
doing  an  illegal  act,  it  is  void  also; 
but  that  the  mere  tendency,  ou  some 
remote  and  not  very  probable  supposition, 
that  what  is  not  expressed  to  be  the  object 


(a)  16  East  150. 
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may,  nevertheless,  possibly  be  considered 
to  be  the  object,  will  not  make  the  con- 
dition void.  Is,  then,  this  in  the  ordinary 
course  of  the  business  of  human  life? 
The  legislature  which  passed  the  statute 
enabling  a  man  to  make  a  will  of  lands 
surely  proves  most  abundantly  that  they 
at  least  consider  it  his  bosiness  and  his 
duty  to  do  so,  and  as  they  impose  no  re- 
strictions, except  as  to  the  form  of  doing 
it,  it  must  be  taken  that  they  mean  him  to 
do  it  freely  and  according  to  his  own  will. 
They  probably  thought  that  this  power 
would  conduce  to  the  public  good,  by 
making  men  prudent  and  active  in  ac- 
quiring an  estate  which  they  were  per- 
mitted to  devise  freely  after  their  death. 
To  make  a  will  of  lauds  is,  then,  surely 
part  of  the  ordinary  bnsiness  of  human 
life ;  it  is  not  a  capricious  or  wanton  act, 
like  a  mere  wager.  Then  it  falls  within 
those  rules  which  govern  such  acts.  I  can 
find  no  ground  for  saying  that  it  is  illegal 
to  leave  land  to  a  man,  on  condition  that 
on  him  the  free  grace  and  favour  of  the 
Crown,  the  proper  re  warder  of  merit,  is 
poured  out.  To  me  it  seems  quite  as 
reasonable  to  consider  it  as  an  incentive  to 
well-doing  and  to  patriotic  daring.  Why 
am  I,  when  it  may  be  rightly  and  honour- 
ablv  obtained,  to  impute  the  intention  of 
dishonour  to  the  devisee,  or  of  conniption 
to  the  Crown  or  its  ministers  P  For  these 
reasons  I  think  this  condition  legal ;  and, 
indeed,  as  all  the  conditions  are  based  on 
the  same  free  grace  and  favour  of  the 
Crown,  though  there  may  bo  some  dis- 
tinctions taken  and  some  difficulties  raised 
as  to  one  of  them,  I  think  all  are  legal. 


CoLEBiDGE,  J.  :  Your  lordships'  fifth 
question  is  whether  all,  or  any  and 
which,  of  the  several  provisoes  are  void  ; 
and  to  this  I  answer  that  in  rov  opinion 
those  provisoes  are  valid  which  merely 
point  to  the  acquisition  of  title  or  dig- 
nity in  the  peerage  ;  those  are  void 
which  seek  to  restrain  from  accept- 
ance of  it.  The  distinction  between  the 
two  is  obvious ;  the  former  points  to  the 
exercise  of  its  prerogative  by  the  Crown, 
the  latter  to  the  act  of  the  subject ;  and 
supposing  an  intention  in  the  Crown  to 
require  the  service  of  the  subject  in  a 
particular  rank  and  under  a  particular 
title,  make  it  the  interest  of  such  subject 
to  refase  obedience.  We  cannot,  consti- 
tutionally, suppose  misconduct  or  the 
temptation  to  misconduct  in  the  sovereign 
as  the  ground  of  a  judicial  decision ;  it  is, 
if  I  may  so  express  myself  without  dis- 
respect, the  duty  of  the  sovereign  to  con- 
fer the  peerage  as  the  reward  of  merit,  or 
the  incitement  to  great  and  good  actions, 
or  for  the  public  benefit,  as  a  mode  of 
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placing  the  individual  in  a  better  position 
to  render  public  service.  To  suppose, 
then,  that  the  sovereign  will  be  at  all  in- 
fluenced by  any  other  motives  in  the  exer- 
cise of  this  most  important  prerogative  is 
indecent,  and  in  a  legal  sense  unreasonable. 
If,  then,  I  make  the  gift  of  an«estate,  or 
the  possession  of  it,  to  depend  on  the 
acquisition  of  a  peerage,  I  merely  make 
it  depend  on  the  individual's  being  or 
becoming  worthy  of  it,  or  fortunate 
enough  in  his  opportunities  to  attract  the 
attention  and  merit  the  highest  reward 
or  encouragement  which  the  Crown  can 
bestow.  If  a  father  should  by  will  devise 
an  estate,  or  bequeath  a  sum  of  money  to 
a  particular  son,  in  case  he  were  maae  a 
judge  or  a  bishop  within  a  certain  time, 
it  would  bo  strange  to  say  that  by  so 
doing  he  attempted  in  any  way  to  inter- 
fere with  the  exercise  of  the  prerogative 
of  the  Crown,  or  that  he  was  doing  any- 
thing more  than  giving  such  son  an  addi- 
tional and  not  unlawful  motive  for  labour- 
ing so  to  conduct  himself  as  to  become 
fitted  for  either  of  those  high  offices. 
What  is  true  of  the  office  of  judge  or 
mission  of  a  bishop  seems  to  me  equally 
true  of  the  dignity  of  the  peerage.  All 
three  are  conferred  by  the  same  high 
authority,  in  the  discharge  of  the  same 
public  duty,  influenced  only,  it  must  bo 
presumed,  by  the  same  high  motive. 
This  part  of  the  case  was  argued  with 
much  earnestness  greatly  laboured,  and 
authorities  were  very  inaustrionsly  col- 
lected, and  the  few  observations  which  I 
have  made  may  seem  to  dispose  of  it  very 
summarily ;  but  I  confess  it  seemed  to  me 
that  an  error  lay  at  the  root  of  the  whole 
argument,  fatal  to  it,  the  supposition 
that  the  Crown  would  or  could  be  in  any 
way  influenced  or  embarrassed  in  confer- 
ring a  peerage  by  such  a  proviso  in  the 
will  of  a  subject.  Unleps  this  be  sup- 
posed, the  argument  is  worth  nothing; 
and  to  suppose  it  would  be  highly  im- 
proper. 

I  give  this  part  of  my  answer  with 
considerable  confidence.  In  regard  to 
what  follows  I  am  bound  to  express  more 
doubt.  If  the  only  mode  of  creating  a 
peer  wore  by  writ  of  summons,  and  the 
proviso  in  plain  terms  made  it  the  interes«t 
of  a  subject  to  disobey  any  such  writ, 
unless  it  were  couched  in  particular 
terms,  I  think  it  would  be  quit<e  clear 
that  such  proviso  would  be  illegal  and 
void  for  the  purpose  of  determinine  a 
valid  estate,  because  it  is  the  unquestion- 
able duty  of  the  subject  to  obey  the  com- 
mand of  the  sovereign,  which  calls  on 
him  to  render  service  in  that  rank  of  the 
peerage  and  by  that  title  named  in  the 
writ.  The  sovereign  is  to  judge — and  is 
alone  to  judge — what  rank  and  what  title 
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it  is  best  on  public  grounds  for  the  indi- 
Tidual  lo  act  on  and  bear ;  the  subject  is 
eqnally  bound  to  obey  in  these  respects 
as  be  is  in  respect  of  the  peerage  itself. 

But  it  has  been  questioned  whether 
these  principles  apply  to  a  peerage  by  ^ 
patent ;  and  on  a  subject  so  remote  from 
a  lawyer's  common  studies  it  would  be 
presumptuous  in  mo  to  speak  under  any, 
aud  especially  under  my  present  circum- 
stances, with  confidence ;  but  on  principle 
it  i«ecms  to  me  that  for  the  present  pur- 
pose writ  and  patent  are  but  the  form  in 
which  the  sovereign  exercises  the  prero- 
gative ;  in  substance  each  is  ec^nally  a 
command,  and  the  duty  of  obedience  is 
the  same  in  regard  to  each.  If  the  sub- 
ject may  lawfully  refuse  one  rank  or  one 
title,  he  may  in  turn  refuse  any  other 
rank  or  title;  in  other  words,  he  may  law- 
fully refuse  to  become  a  peer  by  patent — 
though  the  patent  be  issued — and  this,  I 
think,  cannot  be  maintained. 

If,  then,  to  do  this  would  be  a  breach 
of  the  duty  which  a  subject  owes  to  the 
Crown,  the  proviso,  which  makes  it  his 
interest  to  be  guilty  of  this  breach,  must 
be  void. 

Parke,  B.  :  (a)  Tho  fifth  question  pro- 
posed by  your  lordships  is:  **Are  all  or 
any  and  which  of  the  several  provisoes 
Toid?*'  My  answer  to  that  question  is,  none 
of  the  provisoes  are  void.  The  objection  to 
tho  validity  of  the  several  provisoes,  is 
either  that  they  are  impossible,  too  remote, 
or  illegal,  ifone  of  these  provisoes  are 
impossible,  although  the  party  interested 
may  not  be  able  to  perform  the  conditions. 
The  first  is,  that  Lord  Alford  shall  acquire 
the  title  and  dignity  of  Duke  or  Marquis 
of  Bridgewater.  He  cannot  by  his  own  act 
acquire  it,  and  therefore  it  is  said  to  be 
impossible ;  but  the  meaning  of  the  term 
"  acquire  "  is  not  if  he  should  obtain  it 
by  his  own  act,  but  if  the  Crown  should 
be  pleased  to  bestow  that  dignity  upon 
him,  and  he  should  accept  it.  In  tbat 
Bense  it  is  by  no  means  impossible  that  he 
Bhoiild  acquire  the  title.  There  is  no 
difl*erenco,  in  my  opinion,  between  the  ex- 
pression "  acquire,"  or  **  obtain,*'  or  "  have 
the  title  created  in  his  favour,  and  it 
should  be  accepted  by  him." 

The  same  observation  applies  to  all  the 
other  provisoes ;  none  are  impossible,  nor 
are  any  of  them  too  remote.  The  old 
doctrine  of  a  possibility  mounted  on  a  pos- 
sibility, Cholinley's  case, (6)  cannot  be  any 

(a)  "That  learned  judge's  (Mr.  Baron 
Pirke's)  opinion  I  considered  as  containing 
vithin  itself  the  opinions  of  the  great  majority 
<rf  the  judges." — Lord  St.  Leonanis,  belov, 
p.  276. 

(6)  2  Kep.  50. 


longer  considered  as  in  force,  after  Lord 
Nottingham's  judgment  in  the  Duke  of 
Norfolk's  case, (a)  and  tho  establishment 
of  a  definite  rule  against  perpetuities. 
The  cases  in  which  grants  to  non-existing 
corpoi*ations  or  individuals  by  a  particular 
name  havo  been  held  void  kre  to  be  ex- 
plained on  the  ground  that  gifts  to  per- 
sons, iwnquam  in  esse,  are  void  for  want  of 
proper  objects. 

The  principal  question  argued  at  your 
lordships'  bar  was  that  the  provisoes  were 
illegal.  I  am  of  opinion  that  none  of 
them  are  illegal.  The  main  ground  on 
which  it  is  argued  that  the  provisoes  are 
illegal  is  that  they  ai*e  against  ''public 
policy."  This  is  a  vague  and  unsatisfac- 
tory teinn,  and  calculated  to  lead  to 
uncertainty  and  error,  when  applied  to  the 
decision  of  legal  rights ;  it  is  capable  of 
being  understood  in  different  senses ;  it 
may,  and  does,  in  its  ordinary  sense,  mean 
''  political  expedience,"  or  that  which  is 
best  for  the  common  good  of  the  com- 
munity, and  in  that  sense  there  may  bo 
every  variety  of  opinion,  according  to  the 
education,  habits,  talents,  aud  dispositions 
of  each  person  who  is  to  decide  whether  an 
act  is  a^inst  public  policy  or  not.  To 
allow  this  to  be  a  ground  of  judicial  deci- 
sion would  lead  to  the  greatest  uncertainty 
and  confusion.  It  is  the  province  of  the 
statesman,  and  not  of  the  lawyer,  to  dis- 
cuss, and  of  the  legislature  to  determine, 
what  is  the  best  for  the  public  good,  and  to 
provide  for  it  by  proper  enactments.  It 
is  the  province  of  the  judge  to  expound 
the  law  only;  the  written  from  the  sta- 
tute, the  unwritten  or  common  law  from 
the  decisions  of  our  predecessors  and  of 
our  existing  Courts,  from  text  writers  of 
acknowledged  authority ;  and  upon  the 
principles  to  be  clearly  deduced  from 
them  oy  sound  reason  and  just  inference ; 
not  to  speculate  upon  what  is  tho  best,  in 
his  opinion,  for  tho  advantage  of  the  com- 
munity. 

Some  of  these  decisions  may  have  no 
doubt  been  founded  upon  tho  prevailing 
and  just  opinions  of  the  public  good ;  for 
instance,  the  illegality  of  covenants  in 
restraint  of  marriage  or  trade.  They  have 
become  a  part  of  the  recognized  law,  and 
we  are  therefore  bound  by  them,  but  we 
are  not  thereby  authorized  to  establish  as 
law  everj^thing  which  we  may  think  for 
the  public  good,  and  prohibit  everything 
which  we  think  otherwise.  The  term 
**  public  policy  "  may  indeed  be  used  only 
in  the  sense  of  the  policy  of  tho  law,  and 
in  that  sense  it  forma  a  jusb  ground  of 
judicial  decision.  It  amounts  to  no  moro 
than  that  a  contract  or  condition  is  illegal 
which  is  against  the  principle  of  the  estab- 
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lished  law.  If  it  can  be  shown  that  any 
proyision  is  contrary  to  well-decided  cases, 
or  the  principle  of  decided  cases,  and  yoid 
by  analogy  to  them,  and  within  the  same 

Srinciple,  the  objection  ought  to  preyail. 
^nt  we  are  clearly  of  opinion  that  this* 
cannot  be  shown.  Primd  faciei  all  persons 
are  free  to  dispose  of  their  property  accord- 
ing to  their  will  and  pleasure,  ana  are  free 
to  make  snch  contracts  as  they  please,  and 
are  morall;^  and  legally  bonnd  by  them, 
proyided,  in  both  cases,  they  adopt  the 
formalities  required  by  the  common  and 
statnte  law. 

We  find,  howeyer,  from  the  sources  of 
information  from  which  we  deriye  onr 
knowledge  of  the  common  law,  that  con- 
tracts haye  been  deemed  to  be  illegal  and 
yoid  in  many  cases,  none  of  them,  how, 
oyer,  resembling  the  present.  One  great 
class  of  cases  has  been  that  of  wagers. 
Courts  haye  been  anxious  to  discounten- 
ance ail  wagers  in  which  the  parties  have 
had  no  interest,  and  haye  been  astute,  eyen 
to  an  extent  bordering  upon  the. ridicu- 
lous, to  find  reasons  for  refusing  to  enforce 
them  ;  such  is  the  case  of  the  wager  in 
EUham  y.  King8man.(a) 

Others,  with  just  reason,  they  haye  re- 
fused to  enforce,  where  persons  have 
yoluntarily  interfered  in  the  affaii*s  of 
another,  and  bet  wafers  the  decision  of 
which  would  afi*ect  his  feelings  or  be  out- 
rages on  decency.  Snch  is  the  case  of  Da 
Ooita  y.  J<met.{h)  The  question  of  the 
sex  of  an  indiyidual  could  not  be  made 
the  subject  of  a  wager,  but  if  it  arose  in 
the  course  of  litigation  with  respect  to 
^e  real  rights  of  parties,  for  instance, 
in  suing  for  a  legacy  left  to  a  male,  the 
Inquiry,  however  indelicate  it  might  be, 
could  not  be  avoided. 

In  other  cases  of  wagers,  where  the 
efi*ect  would  be  to  make  a  man  a  judge  in 
his  own  cause  —such  is  the  case  of  a  wager 
laid  by  a  judge  u]3on  the  eyent  of  a  cause 
which  he  is  to  decide — it  would  be  against 
the  established  rule  nemo  in  proprid  eausd 
jttdw  esse  debet  to  allow  him  to  acquire 
an  interest  in  it,  Jones  7.  BandaU,(c)  In 
the  case  of  OHhert  y.  Syke8,(d)  the  Court 
certainly  went  a  great  leneth  in  holding  a 
wager  on  the  life  of  the  late  Emperor  of 
the  French  to  be  yoid.  I  doubt  much 
whether,  if  the  matter  were  res  nova,  that 
case  would  be  decided  in  the  same  way. 
But  if  this  had  not  been  the  case  of  a 
wager,  but  of  a  policy  by  one  who  had  an 
interest  in  the  life  of  the  late  Emperor  of 
the  French,  would  there  be  any  question 


(a)  1  B.  &  Aid.  688. 
(6)  Oowp.  729,  780. 

(c)  Cowp.  88,  89, 

(d)  16  East  156. 
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as  to  the  right  of  the  assured  to  recoyer 
after  his  death  P 

There  are  other  cases  in  which  contracts 
or  provisoes  haye  been  held  to  be  illegal 
on  principles  long  recognised  by  the  com- 
mon law,  such  as  marriage-brocage-bondB, 
conditions,  or  contracts  not  to  marry,  in 
restraint  of  trade,  against  alienation  of 
land,  including  those  violating  the  law  of 
perpetuities ;  others  haye  been  forbidden, 
upon  principles  long  established  in  courts 
of  equity,  where  a  contract  creates  an 
interest  at  variance  with  a  duty ;  all  these 
rest  upon  established  authority.  Another 
referred  to  was  that  of  OoUe  y.  (7otoer»(a} 
where  a  promissory  note  for  a  certain  sum 
was  given  to  parish  officers  to  indemnify 
a  parish  against  the  expenses  of  the  main- 
tenance of  an  illegitimate  child.  The 
ground  of  that  decision  clearly  was, 
that  an  agreement  for  a  certain  sum  was 
against  the  provisions  of  the  statnte 
6  Oeo,  2.  c.  31.,  which  only  authoriEes  an 
indemnity.  When  public  policy  is  spoken 
of  by  the  judges,  it  must  be  understood 
to  be  spoken  of  in  reference  to  the  pro- 
visions of  the  statute.  It  is  a  statement 
of  the  probable  reason  for  making  the 
law,  in  order  to  show  the  true  construc- 
tion of  the  law  made.  It  would  not  be 
contended,  that  a  bond  for  a  given  sum 
upon  a  contract  by  the  obligee  to  support 
a  man  for  his  life  would  be  void  on  the 
ground  of  public  policy,  as  tending  to 
the  insecurity  of  life. 

In  this  present  case,  there  is  a  total 
absence  of  precedent  or  authority,  the 
case  of  The  Earl  of  Kingston  y.  Pierre- 
point  ijb)  being  clearly  distinguishable,  as 
will  be  afterwards  shown.  Upon  what 
grounds,  then,  is  it  to  be  said  that  the 
provisoes  are  illegal?  It  cannot  be  on 
the  ground  that  uie  object  is  illegal,  for 
the  obtaining  a  title  is  a  worthy  and 
laudable  object  of  ambition.  It  cannot 
be  that  the  means  intended  to  be  used  are 
illegal,  for  that  cannot  be  inferred  A*om 
any  one  of  the  provisoes,  or  all  taken 
together.  Those  provisoes  show  a  great 
anxiety  on  the  mind  of  the  testator,  that 
the  title  should  be  obtained,  but  that  any 
improper  means  should  be  actually  used 
does  not  appear  on  the  face  of  the  will,  as 
it  did  in  the  oaso  of  The  Earl  of  Kingston 
v.  Pierrepaini, 

Whether  if  it  were  pleaded,  in  a  form  of 
action  which  required  pleadings,  that 
such  was  the  real  purpose  of  the  bequest, 
such  a  plea  could  be  proved,  is  entirely 
beside  the  question  which  your  lordships 
propose.  No  inference  whateyer  can  law- 
fully be  made  on  the  face  of  the  will,  that 


(a)  6  East  110. 
(6)  1  YerD.  6. 


237] 


Egerton  against  Ea/rl  Brownlow  and  otliers,  1858. 


[238 


saeh  illegal  means  were  really  contem- 
plated, and  the  presumption  always  is  in 
favoar  of    legality    until    the    contrary 
appears.    If  it  could  be  shown  that  illegal 
m^ois  would  be  used,  or  that  the  pro- 
bability of  their  being  used  was  so  great 
that  the  testator  must  have  actually  con- 
templated and  intended  the  use  of  them, 
I  should  agree  that  the  proviso  was  tain  ted 
with  illegality,  but  nothing  approaching 
to  such  a  case  appears.    It  is  argued  then 
that  the  provisoes  are  illegal  by  reason  of 
dieir  tending  to  cause  the  use  of  illegal 
means,  though  no  intention  to  use  them 
existed  in  point  of  fact.    That  a  peraon 
might  be  tempted  to  use  illegal  means  to 
obtain  a  title  in  consequence  of  such  a 
proviso    is    not  sufficient.    Nor  can  we 
justly  reason  from  the  magnitude  of  the 
estate;  some  minds  would  be  as  much 
influenced    by   the   prospect  of   gaining 
1002.  as  100,0001.    The  greatness  of  the 
sum  to  be  gained  by  the  compliance  with 
the  proviso  might  be  some  evidence,  if 
the  question  of  fact  were  properly  raised 
as  to  the  real  intention    of    the    party 
mating  the  will,  but  as  a  ground  of  avoid- 
ing it  on  legal  principles,  the  magnitude 
of  the  sum  appears  to  me  immaterial. 
MThere  a  wager  or   a  contract    is   void 
according  to  the  established  rules  of  law, 
as  a  wager  with  a  judge  as  to  the  event  of 
a  cause,  or  a  contract  in  restraint  of  mar- 
riage, or  the  like,  the  sum  contracted  for 
fdgnifies  nothing. 

As  to  the  tendency  to  use  corrupt 
means,  can.  any  one  say  that  they  were 
the  meet  probable  to  be  used  to  accom- 
plish the  endP  Honourable  means  may 
accomplish  it,  and  upon  what  legal  prin- 
ciple are  we  to  presume  that  they  will 
not  be  more  likelv  to  prevail  P  Are  we 
to  presume  that  the  evil  principle  would 
in  Lord  Alford  prevail  over  the  good, 
and  that  he  would  be  more  prone  to 
attempt  to  advance  his  interest  by  cor- 
rupt and  dishonest  means  than  by  those 
which  are  worthy  and  laudable?  Are 
we  to  asfiume  that  the  advisers  of  the 
Crown  would  be  more  prone  to  yield  to 
saggestionB  of  a  corrupt  than  of  a  pure 
and  honourable  character?  It  would  be 
indecent  to  admit  the  supposition  that 
oormption  can  prevail  for  such  a  purpose. 
This  supposed  tendency  to  evil  would 
apply  to  otner  cases  as  well  as  to  those 
which  are  political.  Suppose  a  largo 
estate  left  to  A,  subject  to  the  condi- 
tion of  his  becoming  senior  wrangler 
and  senior  medallist  at  Cambridge. 
Would  it  be  illegal  as  tending  to  in- 
duce him  to  employ  the  money  in  cor- 
rupting the  examiners,  or  betraying  into 
i^eness  and  profligacy  or  destroying  his 
most  promising  competitors  P  If  a  large 
estate  is  left  to  a  man  conditioned  that 


he  should  within  a  stated  time  marry  a 
countess,  would  it  be  void,  as  tending  to 
induce  him  to  use  improper    means   to 
effect  such  an  alliance  P    Or  if  an  estate 
was  to  be  forfeited  in  case  the  devisee  did 
not  take  holy  orders,  or  become  a  dean  or 
a  bishop,  or  take  a  degree  of  doctor  of 
divinity  in  a  certain  time,  would  it  be 
void,  as   having  a    tendency  to    induce 
him    to    obtain    those  orders,    dignities, 
or  distinctions  by  bad  means?    So  the 
case  of  a  condition  to  obtain  the  Koyal 
licence    to    use  a    particular  uanie  and 
arms,  a  most  common  occurrence,  might 
on    similar   grounds    be    impeached,    as 
having  a  tendency  to    cause  the  Boyal 
licence  to  be  obtained  by  corrupt  means. 
So  even  also  the  clause,  in  the  form  in 
this  will,  which  is  to  use  "  the  utmost  en« 
deavours  to  obtain  it,"  might  be  said  to 
have  a  similar  though  a  more    remote 
tendency  to  the  same  end;  and  yet   to 
object  to  either  of  such  clauses,  on  either 
ground,  seems  to  be  utterly  untenable. 
Nay,  a  limitation    to   one   for   life,   re- 
mainder to  another,  might  be  said  to  be 
void,  as  having  a  tendencv  to  cause  the 
remainder  man  to  try  to  kill  the  tenant 
for  life ;  a  limitation  to  first  and  other 
sons  successively  in  tail  to  induce  the 
second  son  to  destroy  tho  life  of  the  elder 
by  a  direct  act  of  murder,  or  a  continued 
course  of  cruelty  and  unkindness,  or  to 
use  fraudulent  artifices  to  prevent  him 
from  marrying.  Insurances  on  lives  might 
be  avoided  on  the  same  ground.    Insur- 
ances of  property  against  fire,  contracts 
by  burial  clubs  to  pay  sums  of  money  for 
the  funeral  of  wives  or  children ;  in  short, 
there  are  few  contracts  in  which  a  suspi- 
cious mind  might  not  find  a  tendency  to 
produce  evil;  and  to  hold  all  such  con- 
tracts to  be  void  would,  indeed,  be  an 
intolerable  mischief.     Man^  similar    in- 
stances might  be  put  in  which  the  adop- 
tion of  this  principle  would  lead  to  the 
most  dangerous  consequences  to  the  free- 
dom of  disposition  by  a  testator,and  to 
the  obligation  of  contracts  and  convey- 
ances inter  vivos.    The  great  principle  of 
the  law  has  been  to  leave  both  entirely 
free. 

The  only  case  at  all  bearing  upon  the 
question  of  obtaining  a  peerage  in  that  of 
The  Earl  of  Kingston  v.  Pierrepoint  (a) 
already  cited,  but  it  differs  in  this  essen- 
tial particular^  that  there  the  money 
claimed  was  bequeathed  for  the  express 

Surpose  of  being  applied  in  obtaining  a 
ukedom,  and  the  case  differs  as  much 
from  the  present,  as  a  gift  to*  A  on  condi- 
tion of  his  taking  holy  orders  would  differ 
from  a  bequest  of  money  to  be  applied  in 
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obtaining   holy  orders,  which  would  no 
doubt  be  illegal. 

Another  objection  is,  that  these  prpvi- 
sions  arc  illegal,  because  they  tend  to  em- 
barrass the  Crown  in  the  exercise  of  its 
prerogative.  We  are  bound  to  assume 
that  the  Crown,  in  the  exercise  of  its 
grace  and  favour,  will  be  gaided  solely  by 
constitutional  considerations,  by  regard 
to  merit,  loyalty,  and  public  services,  and 
wo  cannot  imagine  anything  more  illegal 
in  that  which  is  said  to  be  a  difficulty  in 
the  wav  of  a  free  exorcise  of  the  preroga- 
tive, than  in  rival  applications  for  the 
same  office  or  the  same  title.  If  a  man 
during  his  life  were  to  apply  to  the 
sovereign  to  grant  a  peerage  to  A,  and 
offer  if  it  were  done  to  endow  it  with 
an  ample  fortune,  no  authority  has  been 
quoted  or  argument  adduced,  to  show  that 
he  would  be  acting  illegally  or  corruptly, 
and  yet  in  principle  we  cannot  distinguish 
such  a  case  from  the  present. 

I  think,  then,  that  all  the  first  six  pro- 
risoes  are  good,  and  not  void  on  any 
ground,  and  that  in  every  case  to  which 
they  apply  as  conditions  subsequent,  the 
limitation  would  be  defeated  by  non-com- 
pliance with  them. 

The  seventh  and  eighth  provisoes  are 
impeached  upon  another  ground,  viz.,  that 
it  is  the  duty  of  every  subject  to  obey  the 
summons  of  the  Grown  to  Parliament, 
and  that  he  is  bound  to  take  his  place  in 
Parliament  as  a  peer,  and  by  any  title 
that  the  Crown  may  choose  to  bestow  upon 
him.  This  is  a  very  refined  objection; 
nevertheless,  if  well  founded,  it  ought  to 
prevail ;  but  we  think  it  is  not  well  founded. 
As  to  Lord  Brownlow,  he  being  already  a 
peer  of  Parliament,  and  bound  to  attond 
to  advise  the  Crown  in  that  character,  1  do 
not  think  that  he  is  bound  by  his  duty  of 
allegiance  to  attend  Parliament  by  another 
title  or  accept  a  fresh  patent,  and  no 
authority  can  be  found  in  support  of  such 
a  position.  The  seventh  proviso,  there- 
fore, is  not  illegal,  as  encouraging  the 
violation  of  this  duty  of  a  subject. 

The  eighth  is  said  to  be  objectionable 
on  the  ground  that  it  provides  that  if 
Lord  Aljord  or  Mr.  Charles  Henry  Gust, 
both  commoners,  or  the  heirs  male  of  their 
bodies,  take  any  title  other  than  that  of 
Duke  of  Bridgewaier,  to  which  the  Mar- 
quis of  Bridgewater  shall  not  if  then,  or 
could  not  if  thereafter  to  be,  created,  be 
superior  in  rank,  or  have  precedence, 
being  of  the  same  rank,  then  the  uses 
limited  to  them  shall  be  void.  The  other 
parts  as  to*  succeeding  to  a  title  are  un- 
objectionable. It  is  argued  that  these, 
bemg  commoners,  would  be  bound,  not 
only  to  obey  the  summons  of  the  Crown, 
but  to  obey  it  by  whatever  title  the 
Crown  chose  to  give  them  in  the  writ. 

Answers  of  the  Jiti>ge8,  Parkk,  B. 


That  a  commoner  is  bound  to  appear  to 
the  writ  of  summons  must  probably  be 
conceded,  although  in  Lord  Abergavenny's 
case  (a)  it  is  said  that  the  person  to  whom 
it  was  addressed  might  have  excused  him- 
pelf  or  waived  it  and  submitted  to  fine. 
But  we  conceive  that  there  was  an  obliga- 
tion in  point  of  law  to  obey,  and  the  fine 
was  only  a  means  of  enforcing  it,  and 
therefore  a  condition  subsequent  to  defeat 
an  estate  might  be  illegal  on  the  ground 
that  it  was  a  condition  to  disobey  the 
King's  writ.  But  I  think  that  this  condi* 
tion  is  not  illegal.  There  is  no  authority 
that  I  am  aware  of  that  a  subject  may 
have  a  writ  directed  to  him  by  any  name 
by  which  he  is  not  previously  known,  or 
which  he  does  not  choose  voluntarily  to 
adopt,  nor  any  authority  that  he  is  bound 
to  accept  a  patent  of  nobility  which  ho  is 
not  willing  to  accept  by  a  name  which 
he  does  not  choose  to  adopt.  Therefore 
we  are  of  opinion  that  the  last  of  those 
conditions  is  not  illegal  on  the  ground 
that  it  is  a  condition  to  disobey  the  Uwful 
mandate  of  the  King. 

We  also  think  that  as  all  these  eight 
conditions  are  separate  from  each  other, 
one  may  be  void  without  affecting  the 
validitv  of  the  others,  and  though  if  an 
invalia  condition  subsequent  shonla  occur, 
the  limitation  would  not  be  defeated,  that 
would  not  prevent  a  valid  condition  sub- 
sequent from  operating  to  defeat  the 
limitation.  It  is  said  that  all  these  pro- 
visoes have  one  object,  and  show  the 
testator's  intention  to  accomplish  it. 
But  the  object  is  lawful.  The  anxiety  of 
the  testator  to  accomplish  it  by  so  many 
stringent  previsions  might  be  made  some 
evidence  of  the  real  intention  of  the  tes- 
tator to  use  improper  means,  but  it  would 
be  evidence  only,  and  if  that  intent  bad 
been  averred,  and  could  be  proved  to  have 
been  in  fact  that  corrupt  means  should  be 
used,  all  would  be  void,  but  on  the  face 
of  the  will  no  such  intention  can  be  seen, 
and  to  infer  it  would  be  to  act  upon  mere 
loose  suspicion,  without  any  legal  ground 
whatever,  and  contrary  to  the  usual  rale, 
— that  legality,  not  illegality,  is  to  be 
presumed  until  the  contrary  is  proved. 

Pollock,  C.B.  :  I  shall  now  proceed  to 
state  my  opinion  on  the  fifth  question, 
I  which  ia,  **  Are  all,  or  any,  and  which,  of 
the  several  provisoes  void  ?  " 

The  only  provisoes  which  have  been 
made  the  subject  of  an}'  doubt  or  contro- 
versy, and  which  therefore  alone  arc 
necessary  to  be  noticed,  are  those  which 
relate  to  the  acquisition  or  non-acquisition 
of  certain  peerages,  and  especially  of  the 


(a)  12  Rep.  70. 
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title  and  dignity  cf  Dnko  or  Marqais  of 
Bridgewaier  by  Lord  Alford  or  by  Clia/rles 
Henry  Cust ;  and  the  question  is,  whether 
it  be  competent  to  the  owner  of  an  estate 
to  create,  by  deed  or  by  will,  one  or  more 
contingent  remainders,  or  conditional 
limitations,  which  shall  depend  upon  the 
exercise  of  the  royal  prerogative  in  creat- 
ing a  peerage  in  a  particular  family,  with 
a  particular  title,  and  with  prescribed 
limitations. 

There  is  no  direct  authority  for  saying 
that  this  can  or  cannot  be  done.    On  the 
immediate  point  there  is  no  direct  decision 
either  way.    The  absence  of  any  authority 
may  be  accounted  for  by  the  fact  that  this 
is  the  first  attempt  to  cieate  such  a  con- 
dition since  the  peerage  has  existed.    In 
the    case    of    The   Earl    of   Kingston  v. 
Pierrepoint,{a)  the  testator  gave  10,000^ 
to  be  employed  in  procuring  a  dukedom, 
and  the  gift  was  held  void.    That  case  is 
not  decisive  of  the  present,  but  it  involves 
principles  common  to  both.     In  consider- 
ing this  question  I  think  nothing  turns 
upon  the  use  of  the  word  **  acquired,"    I 
think  no  importance  can  be  attached  or 
special  meanmg  be  ascribed  to  that  word ; 
it  is  not  worse  than  the  word  **  obtain,"  but 
it  is  not  better  than  the  word  **  procure," 
which  occurred  in  the  case  just  mentioned. 
I  think  it  means,  if  he  shall  die  without 
becoming  Duke  or  Marquis  of  Bridgetoater, 
the  testator  having  left  him  an  immense 
landed  estate  to  enable  him  to  acquire  or 
obtain  or  procure  the  title  in  question, 
with  the  ominous  condition,  that  if  he  did 
not  ^et  it,  he  himself  should  in  one  event 
lose  it,  and  his  family  in  another ;  and  the 
question  is,  is  this  a  lawful  condition  to 
annex  to  an  estate  P    It  is  perfectly  clear 
and  certain  (as  a  principle  of  law)  that  if 
this  condition  be  against  the  public  good, 
it  is  void.    This  is  distinctly  laid  down  in 
8heppard*8  Touchstone,   chap.   6,   where 
among  other  conditions  which  are  con- 
trary •*  to  law"  or  '*a^inst  the  liberty 
of  the  law,'*  a  condition  is  also  pronounced 
to  bo  void  which  is  "against  the  pvhlique 
good " ;    and    the    learned    writer    must 
have  meant  something    other  than  and 
different  from  **  contrary  to  law."     So  in 
Co.  Litt.,  206  b.,  in  treating  of  conditions, 
which  arc  void  as  "  against  law,*'  (though 
they  concern  not  anything  that  is  malum 
in  9e),  he  mentions  those  that  are  against 
some  maxim  or  rule  of  law  and  those 
which  are   "repugnant  to    the    estate," 
which  1  take  to  be,  in  effect,  the  same  as 
the  expression  in  Sheppard'e  Touchstone, 
"  against  the  public  good."    Hero   also 
it  is   clear  the  writer  meant  something 
different  from,  and  not  included  in  the 
expression,  "  against  some  maxim  or  rule 

(a)  1  Vem.  5. 


of  law."  The  authority  refeired  to  in  the 
margin  of  Coke  is  Bracton,  Bk.  iii,  fo.  100; 
the  passage  is — 

I  •*  Ac  si  quis  rem  promitteret  qua3  in  reruni 
uatur&  non  csset,  vel  esse  non  posset  vel  si  rem 
saemm  vel  publicam  quae  non  est  in  alicujus 
bonis." 

I  think,  therefore,  I  am  bound  to  lay 
down  this  principle  as  a  clear  and  un- 
doubted maxim  of  law,  that  if  this  condi- 
tion be  "against  the  public  good"  (the 
exjsression  in  81ieppard*8  Touchstone), 
if  it  bo  "repugnant  to  the  State"  (the 
expression  in  Coke),  it  is  void.  This  nar- 
rows the  inquh-y  to  this  point:  **Is  it 
against  the  public  good  that  such  a  con- 
dition should  be  created  and  enforced  ?  " 
and  this  is  what  your  lordships  have  to 
decide.  Let  mo  here  (before  I  proceed 
further)  point  out  distinctly  and  nakedly 
what  is  the  effect  of  the  condition,  and 
the  relation  in  which  it  places  the 
members  of  the  testator's  family.  A 
nobleman  seeing  his  title  about  to  be- 
come extinct,  and  desirous  of  reviving 
it  in  the  female  line,  but  with  a  higher 
grade  in  the  peerage,  leaves  his  immense 
wealth  to  one  branch  of  his  family,  subject 
to  a  forfeiture  of  the  estate,  if  the  title  be 
not  acquired  within  certain  periods.  It 
is  then  to  go  over  to  a  second  branch  in 
the  same  line,  and  they  are  to  try  what 
they  can  do  to  accomplish  the  testator's 
object  in  getting  the  peerage  in  question 
into  his  family,  and  if  they  also  fail,  they 
are  to  forfeit  the  estate,  and  it  is  to  go 
over  to  a  more  distant  branch.  So  that 
while  one  bi*anch  of  the  family  has  a 
strong  pecuniary  interest  to  get  or  acquire 
the  peerage,  other  branches  have  a  strong 
pecuniary  interest  to  oppose  and  prevent 
it,  in  order  that  they  may  benefit  by  the 
forfeiture ;  and  this  is  not  the  accidental 
result  of  circumstances  arising  in  the  ordi- 
nary course  of  events,  but  is  specially  and 
gratuitously  occasioned  by  the  mere 
caprice  and  will  of  the  testator. 

Now,  in  order  to  ascertain  whether  this 
condition  be  valid  or  not,  I  propose  to 
consider  whether  any  conditions  can  be 
suggested  which  would  be  deemed  void 
by  the  oommon  consent  of  all  statesmen, 
lawyers,  and  persons  of  intelligence,  and 
to  examine  on  what  grounds  such  condi- 
tions are  void  or  would  be  deemed  so,  and 
to  sec  if  any  general  maxim  or  principle 
can  be  collected  or  extracted,  which  will 
be  of  general  application,  and  to  ascertain 
whether  the  present  case  be  within  that 
principle.  In  those  periods  of  our  history 
when  the  succession  to  the  Crown  was  dis- 
puted, would  it  have  been  deemed  compe- 
tent to  a  subject  (would  he  have  been  per- 
mitted) to  make  the  course  of  succession 
to  his  estate  to  depend  on  the  succession 
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to  the  Crown,  and  to  tnm  upon  the  pre 
dominance  of  the  Hoiue  of  York  or 
Lancaster,  and  especially  wonld  it  have 
been  permitted  if  the  condition  or  limita- 
tion had  been  introduced  for  the  avowed 
object  of  supporting  one  or  other  of  the 
contending  parties  r 

But  I  propose  to  put  three  distinct 
cases — 1st.  During  the  Commonwealth 
could  a  staunch  republican  have  left  his 
estate  to  his  heir,  or  to  some  devisee, 
subject  to  a  proviso  that  in  the  event  of 
the  restoration  of  the  monarchy  it  should 
go  to  some  coUe^,  hospital,  or  public 
charity,  and  especially  if  he  avowed  that 
his  object  was  to  give  his  heir  or  devisee 
an  interest  in  supporting  the  anti- 
monarchical  government  ? 

2Dd.  In  the  reign  of  Choui'les  the  Second, 
could  a  zealous  Protestant  have  intro- 
duced a  similar  condition,  based  on  the 
passing  of  the  Exclusion  Bill,  and  on  the 
Duke  of  York  not  ascending  the  throne  P 

3rd.  In  the  reign  of  Aime,  could  a 
sincere  Roman  Catholic  have  framed  a 
similar  condition  founded  on  the  repeal  of 
the  Act  of  Settlement  within  a  given 
period  P 

And,  on  the  restoration  of  monarchy 
in  the  first  case,  on  the  ascent  to  the 
throne  of  James,  Duke  of  York,  in  the 
second  case,  and  on  the  non-repeal  of  the 
Act  of  Settlement  in  the  third  case,  would 
our  courts  of  law  (including  this  High 
Court  of  Parliament)  have  enforced  these 
conditions,  or  would  they  have  declared 
them  void,  and  left  the  heirs  or  devisees 
in  the  enjoyment  of  the  estates  P  Cases 
of  this  sort  may  be  multiplied  indefinitely 
from  various  periods  of  our  history — 
during  the  Wars  of  the  Boses,  and  during 
the  reign  of  Henry  the  Eighth  and  some 
subsequent  reigns  when  the  succession  to 
the  Crown  was  uncertain. 

Having  proposed  the  above  questions 
with  respect  to  the  succession  to  the 
Crown,  I  would  next  inquire  whether  a 
condition  could  be  made  to  depend  upon 
the  whole  Legislature  adopting  or  reject- 
ing some  particular  line  of  policy  on 
which  depended,  or  might  depend,  the 
safety,  or  the  honour,  or  the  welfare  of 
the  kingdom.  Could  the  form  of  govern- 
ment P  the  mode  of  representation  p  the 
established  religion  of  the  country  P 
questions  of  toleration  P  whether  Roman 
Catholics  should  be  relieved  P  or  Jews 
admitted  to  Parliament  P  or  the  Test  Act 
be  established  P  or  repealed  P  could  any 
of  these  be  made  the  foundation  of  a  con- 
dition, and  with  the  avowed  object  of 
efi'ecting  or  assisting  the  views  of  the 
donor  or  testator  on  the  matter  which 
formed  the  basis  of  the  condition  P  So, — 
not  unnecessarily  to  multiply  instances, 
but  to  come  to  more  recent  times, — ^when 
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the  Reform  Bill  had  been  once  rejected  by 
the  Upper  House,  and  was  a  second  time 
about  to  be  sent  up  by  the  Commons, 
could  such  a  condition  (as  has  been 
already  referred  to)  have  been  made  to 
depena  upon,  whether  the  Crown  would 
create  (not  one  peer)  but  a  large  number 
of  peers,  with  a  view  to  assist  in  passing 
the  measure  of  reform,  and  whether  ulti- 
mately it  would  receive  the  assent  of  the 
Crown  P(a)  In  all,  or  most  of  these  cases, 
I  should  expect  all  statesmen  and  a  very 
large  majority  of  all  lawyers  (if  not  abso- 
lutely all),  ana  most  persons  of  intelligence 
acquainted  with  our  constitution,  woald 
concur  in  the  opinion  that  such  conditions 
were  contrary  to  sound  policy,  were 
against  the  public  good,  dangerous  to  the 
public  safety,  and  therefore  were  void. 

I  now  propose  to  examine  how  far 
** public  policy"  or  the  "good  of  the 
State  "  has  been  recognised  as  a  ground 
of  decision  with  reference  to  covenants, 
contracts,  and  other  matters ;  but  before 
I  do  that,  I  am  desirous  of  pointing  out 
to  your  lordships,  the  difiorence  in  this 
respect,  between  a  condition,  and  a  cove- 
nant or  contract.  Lord  Coke  lays  it  down 
that  conditions  are  not  to  be  favoured; 
and  in  Macliel  v.  Dimton{b)  it  was  laid 
down  by  the  whole  Court — 

"  that  a  condition  is  a  thing  odious  in  law ; " 

and  this  dictum  is  copied  into  all  our 
text- writers  and  law-treatises ;  and  the 
reason  is  obvious,  because  a  condition 
interferes  with  the  absolute  vesting  of  I  he 
estate,  which  the  law  always  favours,  and 
it  controls  the  ownership ;  it  seeks  to 
exercise  a  dominion  over  the  property 
after  the  death  of  the  donor ;  it  opposes 
the  will  (possibly  the  caprice)  of  the  dead 
to  the  jus  disponendi  of  the  living.  The 
law,  therefore,  while  it  encourages  com- 
merce and  favours  contracts,  deems  a 
condition  odious,  and  looks  at  it  with 
jealousy.  The  owner  of  an  estate  may 
himself  do  man^  things  which  he  could 
not  (by  a  condition)  compel  his  successor 
to  do.  One  example  is  sufl3cient.  He  may 
leave  his  land  uncultivated,  but  he  cannot 
by  a  condition  compel  his  successor  to  do 
so.  The  law  does  not  interfere  with  the 
owner  and  compel  him  to  cultivate  his 
land  (though  it  be  for  the  public  good  that 
land  should  be  cultivated) ;  so  far  the  law 
respects  ownership  j  but  when,  by  a  con- 
dition, he  attempts  to  compel  his  successor 
to  do  what  is  against  the  public  good,  the 
law  steps  in,  and  pronounces  the  condition 
void,  and  allows  the  devisee  to  enjoy  the 
estate  free  from  the  condition.  I  advert 
to  this,  to  establish  the  position  that 
whatever  is  bad  as  a  covenant,  or  con- 

(a)  See  below,  p.  501  n. 

(6)  2  Leon.  33 ;  Cro.  Eiiz.  288. 


845] 


Egerton  agahwt  Earl  Bnymdow  and  others,  1853. 


[246 


tract,  miiBt  be  bad  as  a  condition  a 
fortiori. 

This  doctrine  of  the  public  ^ood  or  the 
pablic  safety,  or  what  is  sometimes  called 
*'  public  policy/'  being  the  foundation  of 
law,  is  supported  by  decisions  in  eyery 
branch  of  the  law,  and  an  unlimited 
number  of  cases  may  be  cited  as  directly 
and  distinctly  decided,  upon  contracts  and 
coyenants,  on  the  ayowed  broad  groimd 
of  the  public  good,  and  on  that  alone ; 
and  the  name  and  authority  of  nearly  all 
the  great  lawyers  (whose  decisions  and 
opinions  haye  been  extensiyely  reported) 
will  be  found  associated  with  this  doctrine 
in  some  shape  or  other.  It  is  distinctly 
laid  down  by  Go.  Litt.,  66a,  nihil  quod  est 
ineonvwiens  est  lieUum. 

It  is  aboye  100  years  ago  that  Lord 
Hcurdwiche  in  The  Earl  of  OhesterjidA  y. 
Jans9en,{fik)  thus  expressed  himself  in 
giying  judgment,  alluding  to  marriage- 
brocage-bonds — 

**  The  Court  relieves  for  the  sake  of  the  public 
as  a  general  loischfef ." 

May  I  yenture  to  ask  your  lordships 
whether  peerage-brocage-bionds  would  be 
entitled  to  greater  fayour  P  Lord  Ha/rdr' 
wicke  continues — 

'*  So  in  bargains  to  procure  offices  neither  of 
the  parties  is  defrauded,  but  it  serves  to  intro- 
duce unworthy  objects  into  public  offices,  and 
therefore  for  the  sake  of  the  public  the  bargain 
is  rescinded." 

And  again — 

''Political  arguments,  in  the  fullest  sense  of 
the  word,  as  they  concern  the  government  of  a 
nation,  must  be  and  have  always  been  of  great 
weight  in  the  consideration  of  this  court ;  and 
though  there  may  bo  no  dohu  malus  in  contracts 
as  to  other  persons,  yet  if  the  rest  of  mankind 
are  concerned  as  well  as  the  parties,  it  may 
properly  be  said  that  it  regards  the  public 
utiUty.'^ 

So  in  Lawton  y.  LwufUmtdb)  the  same 
eminent  jadge  said — 

^  These  reasons  of  public  benefit  and  con- 
venience weigh  greatiy  with  me,  and  are  a 
principal  ingredient  in  my  present  opinion." 

In  May  y.  Brown,{c)  Mr.  Justice  Holroyd 
(a  lawyer  of  no  mean  authority)  said — 

"  The  argomeot  ab  inconvenienti  is  of  impor- 
tance in  considering  what  the  law  is,  and  there 
cannot  be  any  doubt  that  the  reception  of  this 
evidence  woiUd  tend  to  great  inconvenience  and 
injustice." 

I  haye  seen  indeed  a  reference  to  the 
case  of  Biohardton  y.  MeUi8h,{d)  where 
Chief    Justice    Be$i    and    Mr.     Justice 


Bwrrough  expressed  opinions  on  the  sub- 
ject of  deciding  matters  of  law  on  the 
ground  of  public  policy ;  but  in  that  case 
t^ose  learned  indiyiduals  did  not  disaffirm 
the  doctrine,  but  merely  laid  down  that 
(as  a  ground  of  decision)  it  ought  to  be 
used  with  great  care  and  caution ;  Chief 
Justice  Beat  said  he  would  not  decide  on  a 
doubtful  question  of  policy,  and  Mr.  Justice 
^wrrough  merely  said,  you  must  not  argue 
too  strongly  on  public  policy;  and  so  far 
from  Lord  Chief  Justice  Beet  being  of 
opinion  that  public  policy  was  not  a 
ground  of  legal  decision,  it  appears  that 
m  the  case  of  Gifford  y.  Lord  Yar* 
horotigh,{a)  Lord  Chief  Justice  Best,  in  de- 
liyering  the  unanimous  opinion  of  the 
judges  to  your  lordships'  House  four  years 
after  Bichardson  y.  MeUish  was  decided, 
said — 

"  The  judges  arc  therefore  warranted  by  justice, 
by  public  policy,  by  the  opinions  of  learned 
writers,  and  the  authority  of  decided  cases  in 
giving  the  answer  they  have  directed  me  to 
give ; " 

and  the  same  learned  Chief  Justice,  in 
Fletcher  y.  Lord  8onde8,(h)  in  stating  his 
opinion  to  your  lordships'  House,  said — 

"  1  am  aware  these  are  rather  considerations  of 
policy  than  law ;  but,  my  lord 8,  if  there  be  any 
doubt  what  is  the  law,  judges  solve  such  doubts 
by  considering  what  will  be  the  good  or  bad 
effects  of  their  decision ; " 

and  he  adds — 

"  That  doctrine  cannot  be  law  which  injures  the 
rights  of  individuals,  and  will  be  productive  of 
e^  to  the  Church  and  to  the  community." 

These  are  the  deliberate  and  well-con- 
sidered expressions  of  Lord  Chief  Justice 
Best,  probably  written  down  with  care 
before  they  were  delivered  to  your  lord- 
ships. I  may  add  that  in  the  same  case  of 
Fletcher  y.  Lord  Sondes,  another  of  the 
learned  judges,  Mr.  Baron  Hulloeh,  in 
stating  his  opinion  to  this  House,  said — 

"  The  bond  in  this  case  operates  equally  against 
public  policy  (alluding  to  the  case  of  BUhop  of 
Lotidon  v.  Fytche),{c)  and  is,  therefore,  on  that 
ground  equally  void  and  illegal." 

Now,  the  principle  that  certain  con- 
tracts are  illegal,  and  therefore  yoid,  be- 
cause they  are  against  public  policy  or 
the  public  good,  is  familiar  to  oyery 
lawyer.  Why  are  seamen  not  allowed  to 
insure  their  wages  (which  are  their  part  of 
the  adyenture),  as  well  as  the  owner  his 
ship,  or  the  merchant  his  goods  P  Because 
it  is  for  the  public  good  that  they  should 
haye  no  motiye  to  relax  in  their  exertions 
to  preserye  the  ship  and  cargo.    Why  are 


(a)  1  Atk.  352,  decided  in  1750. 
(h)  »  Atk.  16 
(c>  8  B.  &  C.  181. 
id)  2  Bing.  229. 


(a)  5  Bing.  169. 
(6)  8  Bing.  590. 
(c)  1  Bro.  C.C.  96. 
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trustees  not  allowed  to  enter  into  con- 
tracts with  their  cestui  que  trnst  P  Why 
was  it  held  by  Lord  Ellenboi'ough  unlawfal 
for  the  patative  father  of  an  illegitimate 
child  to  compound  with  the  parish  and  to 
pay  or  secure  a  gross  sum  to  the  parish, 
they  taking  the  chance  of  the  expense 
bein^  more,  or  less?  Because  against 
public  policy.  And  this  doctrine  has  been 
conBrmed  in  soveral  cases  in  every  courif 
in  Westminster  Hall.  So  in  the  case  of 
wagers,  it  is  now  fully  established  that  no 
contract  in  the  nature  of  a  wager  is  valid 
which  is  against  public  policy.  It  is  true 
in  Wdlcot  V.  Tappin,[a)  and  in  Andretos  v. 
Berne,  (6)  whicn,  though  so  differently 
named,  turn  out  to  be  the  same  case,  the 
plaintiff  was  allowed  to  recover  twenty 
pounds  from  the  defendant  who  had 
betted  that  sum  against  twenty  shillings 
paid  to  him  on  the  event  of  Gharles 
Stuart  becoming  ^iug  of  England  in  sis 
months ;  no  objection  was  taken  to  the 
unlawfulness  of  the  bet,  and  the  royalist 
who  had  backed  his  sovereign  recovered 
against  the  republican  who  had  betted 
twenty  to  one  against  him  ;  but  in  Good  v. 
Ellioitt{c)  Buller,  J.,  pronounces  the  con- 
tract illegal;  and  in  Gilbert  v.  Syhe8,(d) 
Mr.  Justice  Le  Blanc  expressly  says  no 
such  action  could  now  be  maintained. 

Ill  that  last  case,  of  Gilbert  v.  SykeSt 
Lord  EUenhoi'ough  lays  down — 

"  Wherever  the  tolerating  of  any  species  of 
contract  has  a  tendency  to  produce  a  public 
mischief  or  inconvenience,  such  a  contract  has 
been  held  to  be  void ; " 

and  he  cites  the  authority  of  Lord  Jfantf- 
field  in  Jones  v.  RandaU.(e)  The  result  of 
the  cases  seems  to  establish  this  distinc- 
tion: that  where  a  contract  is  directly 
opposed  to  the  public  welfare  it  is  void, 
though  the  parties  may  have  a  real 
interest  in  the  matter,  and  an  apparent 
right  to  deal  with  it ;  but  where  the  con- 
tract is  altogether  gratuitous,  and  the 
parties  have  no  interest  but  what  they 
themselves  create  by  the  contract,  it  is 
sufficient  that  there  be  any  tendency 
whatever  to  public  mischief  to  render  the 
contract  void  ;  an  attention  to  this  dis- 
tinction will  reconcile  all  the  cases,  and 
will  furnish  an  answer  to  much  that  has 
been  said  in  favour  of  this  condition. 
This  condition  is  purely  gratuitous.  If, 
therefore,  it  has  any  tendency  to  i»ublic 
mischief,  it  is  void. 


(o)   1  Keb.  56. 
(6)   1  Lev.  p.  83. 

(c)  3  T.R.  693,  questioned   by  VVilles,  J.  in 
Elliott  V.  Richardson,  L.R.  6  C.P.  744. 
(r/)   16  East  1.50. 
(e)  Cowp.  37. 

Answrrs  of  the  Jcdoks,  Pollock,  C.Ii. 


There  is  one  other  case  I  am  desirous  of 
mentioning,  Norman  v.  Gole,{a^  a  decision 
of  Lord  Eldon*s  when  Chief  Justice  of  the 
Common  Pleas :  a  sum  of  money  had  been 
lodged  to  assist  in  procuring  a  pardon, 
and  the  action  was  brought  to  recover  it 
back.  I  cite  the  case  not  for  the  par- 
ticular decision  (it  was  held  the  action 
would  not  lie),  but  for  the  principle  laid 
down  by  Lord  Eldon ;  he  says — 

"  Where  a  person  interposes  his  interest  and 
good  offices  to  procure  a  pardon,  it  onght  to  be 
done  gratuitously,  and  not  for  money." 

The  doing  an  act  of  that  description 
should  proceed  from  pure  motives,  not 
from  pecuniary  ones ;  and  it  is  the  pecu- 
niary motive  which  exists  in  this  case  and 
was  created  expressly  that  it  might  operate 
as  a  pecuniary  motive,  that  constitntcs,  in 
my  opinion,  the  vice  of  the  condition. 

The  allusion  in  the  last  case  to  a  pardon 
induces  me  to  put  this  case  to  your  lord- 
ships :  Suppose  some  member  of  the 
perwentwater  family(6)  were  to  become 
immensely  wealth^',  and  were  to  leave 
large  possessions  to  a  relative,  with  a  con- 
dition that,  unless  he  procured  the  re  versal 
of  the  attainder  and  the  restoration  of  the 
peerage,  he  should  forfeit  the  estates,  and 
they  should  go  over  to  another  devisee. 
Would  such  a  condition  be  good?  would 
it  be  good  in  respect  of  the  reversal  of  the 
attainder?  I  cannot  entertain  a  donbt 
that  it  would  be  clearly  bad.  Would  it  be 
good  for  a  restoration  or  revival  of  the 
peerage  P  It  seems  to  me  impossible  to 
distinguish  this  last  case  from  that  now 
before  your  lordships.  It  is  the  very  case 
under  discussion. 

My  lords,  after  all  these  authorities,  am 
I  not  justified  in  saying,  that,  were  I  to 
discard  the  public  welfare  from  my  con- 
sideration, I  should  abdicate  the  functions 
of  my  office,  I  should  shrink  from  the  dis- 
charge of  my  duty  ?  I  think  I  am  not 
permitted  merely  to  follow  the  particalar 
decisions  of  those  who  have  had  the 
courage  to  decide  before  me,  but  in  a  new 
and  unprecedented  case  to  be  afraid  of 
imitating  their  example.  I  think  I  am 
bound  to  look  for  the  principles  of  former 
decisions,  and  not  to  shrink  from  applying 
them  with  firmness  and  caution  to  any  new 
and  extraordinary  case  that  may  arise. 

The  conclusions  to  which  I  have  arrived 
from  the  decided  cases  and  the  principles 
they  involve  are,  that  all  matters  relating 
to  the  public  welfare— all  acts  of  tJio 
legislature,  or  the  executive — ^mnst  be 
decided  and  determined  upon  their  own 

(a)  3  Esp.  253. 

(6)  Lord  Derweutwater  was  impeached  for 
high  treason,  15  St.  Tr.  761  ;  Diet.  Nat.  Rioc. 
vol.  47,  p.  J27. 
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merits  only ;  nnd  that  it  is  against  the 
public  interest  (and  therefore  not  lawful) 
for  any  one  ofllciously,  wantonly,  and 
capriciously,  without  any  motive  but  his 
own  will,  to  create  any  pecuniary  interest 
or  other  bias  of  any  sort  in  the  ctecision  of 
a  matter  of  a  public  nature,  and  which 
inrolves  the  public  welfare;  the  party 
creating  that  interest  having  no  special 
and  particular  individual  interest  in  the 
subject  matter  with  which  he  inter- 
meddles. My  lords,  in  the  case  of  wagers 
and  contracts  this  has  been  repeatedly  and 
solemnly  decided  by  all  the  courts  (and 
the  case  of  conditions  is  an  a  foHiori 
case). 

It  is  no  doubt  some  restraint  upon  the 
freedom  of  human  action,  and  some  limit 
to  the  contracts  a  man  may  make,  and  to 
the  mode  in  which  he  may  use  or  dispose 
of  his  property,  but  (as  far  as  wagers  are 
concerned)  it  was  (before  the  late  Act  of 
Parliament)(a)   the  clear,   settled,  estab- 
lished law  of  the  land,  vouched  bv  the 
decisions  of  every  Court  in  Westmmster 
Hall,  spread  over  a  period  of  upwards  of  a 
century;  and  the  judges  who  have  con- 
curred in  these  decisions  include  every 
illnstrions  name  that  has  adorned  the  pro- 
fession of  the  law  during  that  time.    In 
principle  I   cannot  ind  any  distinction 
between  a  wager  daring  life  and  a  condi- 
tion annexed  to  a  legacy  or  devise  to  take 
eflect  after  death ;  the  mischief  of  both  is 
p^cisely  the  same.    If  there  be  any  dis- 
tinction in  respect;  of  the  right  to  dispose 
of  property  it  ooght  rather  (as  it  seems  to 
me)  to  be  in  favour  of  the  right  of  the 
owner  to  dispose  of  it  as  he  pleases  while 
alive ;  but  I  think  there  is  no  distinction, 
and  I  am  of  opinion  that  according  to  the 
law  of  England  the  owner  of  property 
cannot  make  any  matter  the  subject  of  a 
condition  to  operate  after  his  death  which 
he  could  not  have  made  the  subject  of  a 
contract  or  a  wager  during  his  life ;  I 
think  no  man  can    leave    his    properly 
clogged  and  conditioned  by  his  own  per- 
sonal views  of  public  affairs,  or  by  his 
posthumous  ambition  (if  I  may  so  call  it) ; 
he  cannot  make  his  political  opinions  run 
(like  a  covenant)  with  his  land ;  he  may 
leave  it  to  whom  he  pleases,  but  it  must 
be  unfettered  by  any  condition   bearing 
upon  matters  connected  with  the  public 
welfare, lis  to  which  ho  ronst  leave  those 
who  come  after  him  to  decide,  and  to  act 
npon  their  own  view  of  the  merits  of  any 
public  question  unfettered  by  an^  con- 
dition which    may  create    a    motive   or 
exorcise  an  influence  that  would  disturb  a 
jndgment  thnt  ought  to  be  founded  on  the 
public  good  nlonc. 

(a)  8  &  0  Vict.  c.  109.,  and  sec  The  Guminrj 
Act,  1893,  55  &  56  Vict.  c.  U. 


My  lords,  it  may  be  that  judges  are  no 
better  able   to  discern  what    is  for  the 
public  good  than  other  experienced  and 
enlightened  members  of  the  commanity  ; 
but  that  is  no  reason  for  their  refusing  to 
entertain  the  question,  and  declining  to 
decide  upon  it :    Is  it,  or  is  it  not,  a  part 
of  our  common  law,  that  in  a  new  and  un- 
precedented case,  where  the  mere  caprice 
of  a  testator  is  to  be  weighed  against  the 
public  good,  the  public  good  should  pre- 
viailP    In  my  judgment  it  is.    Whether 
the  public  good  is  really  concerned  in  this 
condition,  and  the  principle  which  it  in- 
volves, is  the  question  for  the  considera- 
tion of  your  lordships  ;  and  your  lordships 
will  have  to  decide  whether  or  not  it  be 
mischievous  to  the  community  at  large 
that  every  branch  of  the  public  service, 
civil  and  military,  everjr  department   of 
the  State,  should  be  besieged  by  peraons 
who,  at  the  peril  of  losing  their  estates, 
are  making  every  effort  to  obtain  offices 
for  which  they  may  be  unfit,  and  to  pro- 
cure titles  and  distinctions  of  which  they 
may  be  unworthy ;  that  no  man  should  be 
able  to  accept  or  decline  public   service 
without  searching  the  wills  at  Doctors' 
Commons  to  see   whether   he    may    not 
thereby  call  into  action  some  condition 
precedent  or  subsequent  which  may  ruin 
himself  or  some  very  near  relation ;  that 
an  able  statesman  or  a  victorious  genei*al 
should    (in  some  period  of  great  emer- 
gency) have  to  choose  whether  he   will 
save  his  countiy  and  lose  his  estate,  or 
save  his  estate  bv  declining  the  jmblic 
service;   and  finally  (in  addition   to  the 
present  complicated   system    of   convey- 
ancing) that  the  real  and  ultimate  owner- 
ship of  a  large  portion  of  the  landed  pro- 
perty of  the  kingdom  should  remain  in 
abeyance   till    it  appeared  whether    one 
member  of    a    family  would    become    a 
bishop,  another  member  of  another  family 
a    common   law    or   equity   judge,    who 
should  (thirty  years  hence)  have  the  cus- 
tody of  the  Great  or  Privy  Seal ;  or,  whe- 
ther the  members  of  the  learned  professions 
in  London  should  one  day  have  the  privi- 
lege of  returning  members  to  Parliament, 
and  whether  a  young  gentleman  now  at 
school  should  become  one  of  such  mem- 
bers, and  afterwards  a  peer  of  the  realm. 
My  lords,  I  am  not  sure  that  some  limit 
may  not  be  discovered    to  the   fanciful 
vagaries  and  capricious  conditions  with 
which     property    may    be    bequeathed, 
though  it  touch  not  the  public  interest, 
but  the  moment  conditions  (in  this  case  a 
series  of  conditions)  are  introduced  which 
in  principle  have  a  strong  tendency  op- 
posed to  the  public  welfare,  the  common 
law,   which   favours    not    conditions    but 
dccm.«<  thcin  odioim,  is  sirong  enough  to 
stay  the  evil  and  repress  the  mischief; 
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and  in  a  perfectly  new  case  (a  case  alto- 
gether primcB  vm^re»9ioni8)  I  think  the 
judges  are  bound  to  hold  fast  to  the  prin- 
ciples of  the  common  law,  to  remember 
the  maxim  ScJaab  reipvbUoKB  su^rema  lex, 
and  if  the  condition  be  really  in  principle 
against  the  public  good,  to  pronounce  it  in 
their  judgment  void. 

It  only  remains  for  me  (on  this  point) 
to  inquire  whether  this  particular  condi- 
tion, the  obtaining  of  a  peerage  by  Lord 
Alfard  within  a  limited  period,  is  a  cond^ 
tion  which  falls  within  the  principle  1 
have  endeavoured  to  establish,  and  I  am 
of  opinion  that  it  is.  A  peer,  in  addition 
to  being  a  member  of  one  branch  of  the 
legislature,  is  an  hereditary  counsellor  of 
the  Crown,  and  one  of  the  judges  of  the 
highest  court  of  judicaiiure  in  the  i^ealm. 
The  framer  of  this  will  seems  to  have 
thought  of  nothing  but  the  title  and 
dignity  of  a  peer,  and  to  have  overlooked 
his  important  duties,  and  the  interest 
which  the  public  have  in  the  correct  dis- 
charge of  them ;  he  seems  to  have  con- 
sidered the  peerage  as  merely  giving  a 
high  position  in  the  table  of  precedence, 
as  being  a  bauble,  the  subject  of  barg^ain 
or  barter,  contract  or  condition,  and  to 
have  forgotten  that  a  peer  is  at  once  a 
legislator  and  an  expounder  of  the  statutes, 
that  it  is  his  office  to  frame  and  also  to  de- 
cide upon  the  law,  and  that  he  has,  in  the 
constitution  of  this  country,  duties  to  per- 
form of  the  greatest  importance  to  the 
public  welfare. 

The  creation  of  a  peer  is  an  exercise  of 
one  of  the  prerogatives  of  the  Grown, 
which  the  Crown  possesses,  like  all  other 
prerogatives,  for  tne  good  of  the  countrv, 
and  which  ought  to  be  exercised  solely 
with  reference  to  the  public  welfare,  and 
the  merits  of  the  individual  to  be  pro- 
moted, and  the  cause  or  occasion  of  his 
promotion.  It  was  the  object  (no  one 
could  have  doubted  it  if  it  had  not  been 
avowed,  but  it  was  the  avowed  object)  of 
the  testator  by  this  condition  to  enaeavour 
to  obtain  a  renewal  of  the  peerage  in  his 
family,  which  he  foresaw  would  expire 
witii  himself  or  his  brother;  he  endea- 
voured to  create  a  strong  pecuniary  in- 
terest to  procure  a  peerage,  and  he  did  so 
that  the  peerage  might  be  got ;  he  knew 
the  influence  that  great  wealth  and  large 
possessions  exercise  in  the  affairs  of  the 
world,  and  he  took  his  chance  whether 
they  would  be  well  or  ill  employed,  so 
that  tbey  were  successfully  employed  in 
accomplishing  his  end  and  aim,  or,  as  he 
expressed  it  himself  in  his  own  language, 
in  the  codicil  of  the  olst  March  1823, 

**  my  object  of  uniting  my  estates  to  the  title  of 
Duke  or  Marqais  of  Bridgewater" 

"With  this  view  he  created  this  strong, 

N8WKB8  OF  THE   JdDOBS,   PoLLOOK,  C.B. 


powerful,  and  dangerous  pecuniary  intefeai 
to  obtain  the  peerage — an  interest  which 
might  very  possibly  lead  to  unworthy  at- 
tempts to  obtain  it.     He  prescribed  the 
end,  and  he  furnished  the  means,  and  he  set 
no  limit  or  bounds  to  the  use  of  them ;  and 
it  is  impossible,  I  think,  to  doubt  that  he 
intendea  this  condition  to  operate  upon 
the  mind  of  the  Sovereign,  or  the  minds 
of  those  who  advise  the  Sovereign  (and 
expected  it  would  or  might  do  bo),  to 
grant  the  peerage  by  reason  or  on  aooouut 
of  the  conditions,  and  from  motives  other 
than  those  which  alone  ought  to  operate, 
viz.,  the  public  good,  and  the  merits  of 
the  individual  to  be  promoted,  and  the 
cause  of  his  promotion.    I  am  of  opinion 
that  it  was  not  competent  to  the  testator 
so  to  deal  with  his  property ;  that  it  is 
quite  inconsistent  witn  the  public  welfare, 
and  even  the  public  safety,  that  property 
should  be  bequeathed  subject  to  conditions 
unnecessarily,  capriciously,  wantonly,  and 
officiously  introduced,  and  made  to  depend 
on  any  public  act  of  state,  whether  of  the 
Crown,  the  legislature,  or  any  branch  of 
it,  or  of  the  executive  (Government ;  and  I 
am    therefore   clearly    and   undoubtedly 
of  opinion  that  this  condition  is  unlawful 
and  void. 

August  19, 1863. 
Opinions  of  the  Lobds. 

Lord  Lynphurst  :  The  second  point  to 
be  considered  is,  whether  the  proviso  is 
at  variance  with  public  policy;  for  if  so, 
and  the  condition  is  a  condition  subse- 
quent, then  the  result  will  be  the  same  as 
if  no  such  proviso  had  been  contained  in 
the  will ;  but  otherwise,  if  the  condition 
be  a  condition  precedent.  This  is  not  a 
technical  question,  but  must  be  considered 
on  general  principles,  with  reference  to 
the  practical  effect  of  the  condition,  and 
we  must  bring  our  observation  and  ex- 
perience to  bear  in  determining  it. 

It  is  a  well-established  rule  of  law  that 
a  condition  against  the  public  good,  or 
public  policy,  as  it  is  usually  called,  is 
illeeal  and  void.  8heppard*B  Touchstone  (a) 
ana  Lord  Colce(h)  are  direct  authorities  on 
this  point.  In  more  modem  times  we 
find  Lord  Hardwiche,  in  Chesterfield  v. 
Jan88en,{c)  already  cited  by  the  Lord  Chief 
Barmi,  stating  that — 

"  political  arguments,  in  the  fullest  sense  of  the 
word,  as  they  concern  the  government  of  a 
nation,  must  be,  and  always  have  been,  of  great 
weight  in  the  consideration  of  the  Court ;  and 
though  there  may  be  no  dolus  maJtu  in  contracts 


(a)  Preston's  ed.  132. 
(6)  Co.  litt.  66a. 
(c)  1  Atk.  358. 
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as  to  other  persons,  yet  if  the  rest  of  mankind 
are  coocemed  as  well  as  the  parties,  it  may  pro- 
perly be  said  that  it  regards  the  public  utility." 

And  in  another  KidAQ,Iiawt<m  y.  iiatotoi»(a), 
he  says — 

"These  reasons  of  public  benefit  and  utility 
wci^h  greatly  with  me,  and  are  a  principal  in- 
j^dient  in  my  present  opinion." 

It  is  unneoessary  to  cite  other  aathori- 
ties  in  sapport  of  this  well-established  rule 
of  law.  What  cases  come  within  the  rule 
most  be  decided  as  they  saccessiyely 
occur.  Each  case  must  be  determined 
according  to  its  own  oircnmstanoes.  When 
the  case  of  a  trustee  dealing  with  his 
ee^^iii  q%ke  trust  was  first  considered,  it 
must,  in  the  absence  of  precedents,  have 
been  determined  upon  weighing  the  public 
mischief  that  would  arise  from  giving  a 
sanction  to  such  dealing.  So  as  to  trans- 
actions between  attorneys  and  their 
clients  ;  also  as  to  seamen  insuring  their 
wages  and  other  similar  cases,  referred  to 
in  the  course  of  the  argument.  The 
inquiry  must,  in  each  instance,  where  no 
former  precedent  had  occurred,  have  been 
into  the  tendency  of  the  act  to  interfere 
with  the  general  interest.  The  rule,  then, 
is  clear.  Whether  the  particular  case 
comes  within  the  rule,  it  is  the  province 
of  the  Court  in  each  instance,  acting  with 
due  caution,  to  determine. 

My  lords,  the  duties  incident  to  the 
peer^e  (and  Lord  AJford  might  at  any 
moment,  by  the  death  of  Lord  Brovmlowt 
have  become  a  peer)  are  of  the  gravest 
and  highest  character ;  and  in  the  proper 
discharge  of  them  the  interests  of  the 
Ci-owii  and  the  public  are  deeply  con- 
cerned. These  duties  are  both  legislative 
and  judicial ;  in  addition  to  which  a  peer 
of  the  realm  has  a  right,  when  he  deems 
it  necessary,  to  demand  an  audience  of 
the  Sovereign,  and  to  tender  his  advice 
respecting  public  affiiirs.  In  the  framing 
of  laws  it  is  his  duty  to  act  according  to 
the  deliberate  result  of  his  judgment  and 
conscience,  uninfluenced  as  far  as  possible 
by  other  considerations,  and  least  of  all 
by  those  of  a  pecuniary  nature.  He  acts 
judicially,  not  merely  in  the  appellate 
jarisdiction  of  the  House,  but  also  in  the 
various  matters  usually  referred  to  Com- 
mittees, in  which  the  strictest  independ- 
ence is  to  be  observed,  and  all  foreign 
influence  of  every  description  to  be  care- 
fully avoided.  Such  is  the  position  and 
such  are  the  duti^  of  a  peer  of  the  realm, 
and  it  follows  that  any  application  or  dis- 
position of  property  whicn  has  a  tendency 
to  interfere  witbr^the  proi)er  and  faithful 
discharge  of  tliese  auties  must  be  at 
variance  with  the  public  good,  and  ccnse- 


(a)  3  Atk.  IG. 


quently  illegal  and  yoid.  It  is  true  that 
creations  of  peers  and  promotions  in  the 
peerage  emanate  ftrom  the  Grown,  and  the 
respect  we  entertain  for  the  Sovereign 
will  not  allow  us  to  suppose  that,  in  the 
exercise  of  this,  or  any  other  prerogative, 
he  can  act  otherwise  than  according  to  the 
best  and  purest  motives.  But  we  all 
know  that  practically  this  power  is 
exercised  according  to  the  advice  of  the 
minister ;  and  the  Crown  rarely  exercises 
it,  except  at  his  suggestion  and  on  his 
recommendation ;  and  further,  that  these 
honours  are  usually  granted,  except  in 
case  of  extraordinary  merit  or  distin- 
guished ptiblio  service,  to  the  partisans 
and  supporters  of  the  administration  of 
the  time  being,  and  seldom  to  its  oppo- 
nents.(i7)  This  is  obvious  to  all  and  con- 
flrmed  by  every  day*s  experience.  What, 
then,  would  be  the  practical  result  of  this 
state  of  things  with  reference  to  the  pro- 
viso now  under  consideration  P 

If  an  estate,  in  this  case  of  great  extent 
and  yalne,  is  made  to  depend  upon  » 
creation  or  promotion  in  the  peerage,  is  it 
reasonable  to  suppose,  speaking  generally 
(for  we  must  so  consider  the  subject,  and 
without  reference  to  particular  indi- 
viduals), that  such  a  state  of  things  would 
not  have  at  least  a  tendency  to  lead  the 
party  thus  interested  to  act,  and  without 
much  inquiry,  in  accordance  with  those 
who  coula  insure  the  permanence  of  the 
estate  to  his  descendants  ;  to  induce  him  to 
support  their  opinions  and  measures  with- 
out any  very  scrutinizing  regard  as  to  their 
efiect  or  propriety,  and  thus  to  aflect  that 
free  agency  which  it  is  a  duty,  as  far  as 
possible,  to  keep  unimpaired  P  That  there 
may  be  exceptions,  honourable  exceptions, 
to  such  an  influence  I  do  not  mean  to 
doubt.  There  may  also  be  indiyidnals 
who  from  the  dread  of  being  supposed  to 
be  swayed  by  such  motives,  might  adopt 
the  opposite  course,  which  would  also  bo 
liable  to  objection.  But,  taking  mankind 
as  we  find  it,  we  could  not,  without  wilftilly 
closing  our  eyes  and  discarding  all  the 
results  of  our  observation  and  experience, 
come  to  the  conclusion  that  such  a  posi- 
tion would  not  have  a  tendency,  and,  in 
some  cases  at  least,  a  strong  tendency,  to 
produce  the  result  which  I  have  stated, 
viz.,  to  fetter  the  free  agency  of  the  party 
in  the  performance  of  the  important 
duties  incident  to  his  position  as  »  member 
of  the-  peerage;  and  it  follows,  I  think, 
that  a  proviso  or^eon^tipn  whieM*  has  a 
tendency  to  preduce  sdoh'  results  must 
be  at  Variahde  wi%b  the  public  good  and 
general  welfare. '  It  id  admitted  that  <iny 

(a)  See  Locky,  History  of  England  In 
Eighteenth  Century,  vol.  4,  p.  517,  vol.  7,  p.  413, 
vol.  8,  p.  396. 
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contract  or  engagement  haying  a  tendency, 
however  slight,  to  affect  the  administra- 
tion of  jastice,  is  illegal  and  void.  The 
character  of  the  judge,  however  upright 
and  pure,  does  not  vary  the  case.  No  less 
strong  must  be  the  principle  when  applied 
to  the  important  duties  of  legislature,  and 
to  those  judicial  duties  of  tho  peerage  on 
which  so  many  and  such  vast  interests 
depend. 

In  the  decision  already  adverted  to,  as  to 
the  insurance  of  the  wages  of  a  seaman, (a) 
the  only  principle  upon  which  it  proceeded 
was,  that  such  a  practice,  if  permitted, 
would  tend  to  relax  his  exertions  for  the 
safety  of  the  ship,  and  thus  affect  the  proper 
performance  of  his  duty,  in  the  faithful 
and  active  discharge  of  which  the  public 
interest  is  concerned  ;  and  so  in  other  in- 
stances which  have  been  mentioned,  and  to 
which  it  is  not  necessiiry  more  particularly 
to  refer.  Each  case  must,  as  I  have  already 
stated,  be  decided  upon  its  own  circum- 
stances, as  applied  to  tho  established  rule 
of  law  regarding  the  public  interest  and 
welfare,  or,  to  use  the  words  already 
quoted  of  Lord  Harduicke  (h) — 

**  upon  political  arguments  in  the  fullest  sense  of 
the  word,  as  they  concern  the  government  of 
a  nation." 

It  is  true  and  cannot  be  disguised,  that 
other  motives,  such  as  love  of  power, 
eagerness  for  office,  &c.,  may,  and  un- 
doubtedly do,  more  or  less  influence  the 
conduct  of  men  in  the  performance  of 
these  various  and  important  duties.  But 
if  cases  exist  which  are  beyond  the  reach 
of  the  law,  they  afford  no  reason  why, 
when  a  further  influence  is  attempted  to 
be  created  by  an  unusual  disposition  of 
property,  and  courts  of  justice  are  called 
upon  to  give  efiect  to  such  disposition, 
they  should  not  refuse  it  their  sanction. 
The  question  then  is,  whether  a  proviso 
such  as  we  are  considering  would  have,  if 
acted  upon,  a  tendency  to  influence  im- 
properly the  performance  of  those  duties 
to  which  I  have  referred.  I  think  it 
would  have  such  a  tendency,  and  I  con- 
sider it,  therefore,  to  be  against  the  public 
good,  and  consequently  illegal  and  void. 
Other  objections,  some  of  them  of  a  more 
refined  nature,  may  be  urged  against  this 
proviso ;  but  I  am  not  disposed  to  enter 
into  further  detail,  as  there  are  several 
noble  lords  present  of  great  learning  and 
experience  who  have  given  much  of  their 
attention  to  this  case,  and  are  prepared  to 
state  their  opinions  upon  it. 

For  the  reasons  then  which  I  have  just 
given,  I  think,  but  not  without  some 
hesitation,  considering  the  respect  due  to 

(a)   Webster  v.  De  Tastet,  7  T.R.  167. 
(6)  1  Atk.  352, 

Opinions  of  toe  IjObdb,  Lobd  Ltndhubst. 


those  learned  persons  from  whom  I  have 
the  misfortune  to  differ,  that  the  judgment 
in  this  case  cannot  be  sustained. 

Lord  Brougham  :  The  proviso  is,  that  if 
Lord  Alford  shall  not  acquire  the  dignity 
in  his  life-time,  the  estates  shall  pass  from 
the  heirs  male  of  his  body  immediately  on 
his  decease ;  and  that  if  he,  having  suc- 
ceeded to  the  Earldom  of  Brotonlow,  shall 
not  acquire  the  title  within  five  years,  the 
estates  shall  pass  from  himself  as  well  as 
from  his  heirs.  The  creation  of  Lord 
Brownhio,  the  father,  as  duke  or  marquis, 
with  limitations  to  the  heirs  male  of  his 
marriage  with  the  testator's  niece,  is  de- 
clared to  be  equivalent  to  the  acquiring 
the  dignity  of  Lord  Alford. 

It  is  very  possible  that,  if  the  expres- 
sion had  been,  not  "acquire,**  but  •*  be 
created,**  in  the  main  proviso,  the  same 
considerations  would  have  been  applicable, 
knowing,  as  we  do,  the  manner  m  which 
dignities  may  be  conferred,  in  which  the^- 
somctimes  have  been,  always  may  l>e, 
conferred.  But  we  arc  to  regard  the  pre- 
cise expression  used,  and  by  it  plainly  is 
intended — Lord  Alford  obtaining  by  his 
own  exertions.  If  the  testator  had  been 
asked  whether  he  did  not  contemplate 
Lord  Alford  becoming  a  duke  or  marquis, 
either  through  the  public  services  of  his 
father,  thereby  exalted,  or  through  his 
own  services  in  after-life,  he  would  in  all 
likelihood  have  thought  the  question  de- 
signed to  turn  him  into  riaicule.  He 
would  probably  have  so  regarded  any  sug- 
gestion that  by  leading  an  exemplary 
life,  by  strictly  performing  all  the  duties 
of  his  station,  the  father  or  son  might  find 
himself  raised  in  the  peerage  without 
further  or  more  active  efforts  to  aid  his 
ascent.  No  one  can  seriously  believe  that 
the  testator  contemplated  such  a  rise; 
that  he  had  in  his  views  anything  but  a 
strenuous  exertion  to  reach  the  desired 
height ;  that  he  attached  the  forfeiture  of 
the  estate  to  anything  bnt  the  want  of 
exertion  or  the  want  of  success,  and  rather 
to  the  former  than  the  latter  kind  of 
failure. 

And  here,  my  lords,  I  lay  out  of  view 
the  arguments  urged,  powerfully  and 
not  inappropriately  urged,  on  the  tendency 
of  such  conditions  and  family  arrange- 
ments to  interfere  with  the  free  exercise 
of  the  prerogative.  My  view  is  pointed 
in  another  direction.  I  look  towards  their 
manifest  tendency  to  cause  conupt  pro- 
ceedings, to  encourage  attempts  upon  the 
virtue  of  one  class  of  public  servants,  to 
lay  snares  for  the  integrity  of  another 
class.  The  Crown,  indeed,  must  be  pre- 
sumed, not  merely,  as  my  noble  and 
learned  friend  has  said,  from  dutiful  re- 
spect  towards  the  sovereign— I  will  not 
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consent  to  reet  it  upon  that  groond— the  | 
Crown  1*8,  in  law,  hj  f^roBsumpticjurts  ei  de 
jure,  inca|>able  of  being  affected  by  any 
imj^roper  inflnence,  a  presumption  of  law 
which  is  not  to  be  rebntted  or  averred 
against.  That  the  Crown  is  the  fountain  of 
honour,  and  the  Sovereign  incapable  of 
giving  a  wrong  direction  to  its  streams,  is 
an  undeniable  principle  of  its  constitn- 
tion,  an  undoubted  position  of  law.  But 
there  ia  another,  quite  as  irrefragable, 
which  snpersedea  it  and  precludes  itsap- 
pHcaiion  to  the  present  question. 

The  Sovereign  can  only  act  by  the  advice 
and  through  the  instrumentaliLy  of  those 
who  are  neither  infallible  nor  impeccable ; 
answerable,  indeed,  for  all  that  the  ir- 
responsible Sovereign  may  do,  but  liable 
to  err  through  undue  influence,  and  to  be 
swayed  by  improper  motives.  The  proviso 
gives  Lord  AJJord  the  strongest  induce- 
ment to  UBo  the  means  of  unduly  in- 
fluencing the  dispensers  of  royal  favour, 
and  the  will  places  those  means  at  his 
disposal  in  an  ample  measure.  A  revenue 
of  sixty  thousand  a  year  and  upwards  de- 
pends upon  his  obtaining  the  dignity  ;  and 
that  large  income  may  be  employed,  with 
the  influence  of  his  rank  and  station  to 
boot,  in  furthering  the  attainment  of  this 
end. 

In  these  times,  no  one  will  contend  that 
the  coarse  form  of  naked  bribery  would 
probably  be  resorted  to ;  but  suppose  the 
will  bad  borne  the  date  of  1678,  instead  of 
1^3.  Will  any  one  pretend  that  the  same 
improbability  would  have  existed  P    Will 
any  one  affirm  that  the  very  persons  from 
whom  some  illnstrious  members  of  this 
HoQse  descend,  would  have  withheld  their 
influence  over,  I  will  not  pay  the  Sovereign, 
hut  the  ministers  of  the  day,  towards 
raising  tho  devisee  to  the  rank  which  their 
own  progeny  had  attained ;  or  would  have 
spumed  a  gift  of  much  less  than  sixty 
thousand   pounds  to  propitiate  that  in- 
fluence P    If  I  go  back  ualf  a  century  niore 
than  is  necessary,  it  is  because  of  a  decided 
case  at  the  earlier  period ;  I  might  have 
stopped  at  1723,  and  suggested  that  the 
possibility  would  even  then  have  been  any- 
thing i-ather  than  remote,  of   a  skilful 
application  of  great  resources  obtaining  a 
considerable  advancement  in  the  peerage, 
through  certain  favourites  better  known 
than  respected.    In  those  days — possibly 
of  the  first  George,  certainly  of  the  second 
Charles — this  would  have  been  considered 
as  within  the  bounds  of  no  remote  possi- 
bility.   Bat  surely  it  can  hardly  be  main- 
tained that  the  condition  which  would,  on 
this  ground,  have  been  held  illegal  then, 
has  become  lawful  now,  in  consequence  of  a 
change  in  tho  degree  of  probability  that  it 
might  lead  to  corruption.    The  tendency 
is  alone  tp  be  considered ;  and  unless  the 
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possibility  is  so  remote  as  to  justify  us  in 
affirming  that  there  is  no  tendency  at  all, 
tho  point  is  conceded.  Gifts,  bequests, 
conditions,  and  contracts  ara  illegal  from 
their  tendency  to  promote  unlawful  acts, 
without  regard  to  the  amount  of  the  in- 
ducement held  out,  or  interest  created,  or 
the  position  of  the  parties,  or  any  other 
circumstances  which  go  to  afifect  the  pro- 
bability of  the  unlawful  act  being  done. 

As  I  cannot  regard  the  argument  on 
improbability  iu  this  case,  so  neither  can 
I  the  suggestion  that  sach  conditions  may 
have  respect  either  to  lawful  or  unlawful 
proceedings,  and  that  we  are  to  presume 
that  lawful  only  are  contemplated.  Sup- 
pose even  that  it  had  been  said,  *'  acquire 
the  dignity  by  all  lawful  means,"  as  in  the 
Fierrepoiwt  case, (a)  bat  there  are  no  such 
words  here ;  still,  suppose  there  had  been, 
this  would  make  no  diflerence  so  long  as 
unlawful  means  might  be  resorted  to, 
upon  lawful  means  failing;  for  the  en- 
couragement to  wrong-doing  would  Rtill  be 
held  out,  and  it  might  bo  effectual,  not- 
withstanding the  qualification  adjected  by 
way  of  guard. 

In  that  case,  it  was  very  far  from  clear 
that  the  dukedom  might  not  have  been 
sought,  and  even  obtained,  without  corrup- 
tion, bv  "best,  becoming,  and  lawful 
means,  the  expression  used  in  the  will. 
The  sum  of  ten  thousand  pounds-^a  sum 
at  that  time  equal  in  force  and  eflect  to 
twice  as  much  at  the  present  day-^  might 
have  been  judiciously  employed  to  in- 
crease, and  (the  49th  Qeo,  3.  c.  118.  against 
selling  seats  not  having  passed)  by  lawful 
means  to  increase,  the  Court's  minority 
upon  tho  Exclusion  Bill;  and  no  service 
would  have  been  moro  gratefully  acknow- 
ledged by  the  king  or  the  heir  presumptive, 
none  more  liberally  rewarded.  Yet  the 
possibility  of  another  use  being  made  of 
the  money,  determined  that  great  judge, 
renowned  alike  for  sagacity,  and  incor- 
ruptible integrity  in  fcece  Romuli,  Lord 
NoUingliam,  to  allow  tho  demurrer  and 
dismiss  the  bill — 

*'For  that  it  is  asrninst  the  law  that  Bnch 
titles  and  honours  which  are  properly  the  re- 
wards of  virtue  aod  merit  should  be  purchase^l 
by  money." 

Can  we  doubt  that  if  he  had  seen  an 
estate  of  a  hundred  times  the  amount 
made  to  depend  upon  obtain  ing  a  dnkedom, 
he  would  have  rejected  the  suggestion  that 
this  "title  and  honour"  might  have  betm 
sought  after  by  "best,  becoming,  and 
lawful  means,"  "and  that  the  use  of  none 
other  was  to  be  presumed  P  Enongh  that 
other  means  might  have  also  boon  em- 
ployed,  and  even    if   the  terms  of  the 


(a)  I  Vern.  5. 
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condition  did  not  suggest,  nay,  though 
they  expluded  snoh  a  course,  it  yet  easily 
came  within  the  mischief. 

In  later  times,  the  same  disregard  of 
the  comparative  probability  of  the  two 
Gonrses  oeing  taken  has  been  evinced  by 
the  langaage  of  the  Courts,  the  tendency 
towards  the  undue  proceeding  being  held 
sufficient.  In  J(me8  v.  B^andaXlXo)  which 
was  the  case  of  a  wager  on  the  event  of  an 
appeal  to  this  House,  and  held  to  be  a 
merely  innocent  wager,  Lord  Mansfield 
said  that  had  it  been  with  a  lord  of  Parlia- 
ment it  would  have  clearly  been  unlawful 
and  void  ;  and  why  ?  **  ()n  account  of  its 
mischievous  tendency ;  "'  says  Lord  Ellen- 
borough,  in  Gilbert  v.  8yke8,(Jb)  and  yet,  as 
was  stated  by  his  lordship — 

'  <*  The  daDger  of  influeucing  these  illustrious 
persons,  who  would  not  probably  mix  at  all  in 
the  decision,  was  infinitely  remote;  bat  not- 
.wiihflitandittg  the.  improbability  of  any  mischief 
in  fact,  it  was  void  on  account  of  its  tendency 
upon  general  rules  of  law." 

^  Not  only  his  lordship  in  that  case,  but 
Le  Blanc  and  BayUy,  Justices,  applied 
the  same  general  rules  on  the  same 
grounds,  refusing  to  take  into  account  the 
remoteness  of  the  risk  that  assassination 
would  be  committed,  or  the  poKcy  of 
the  State  be  interferred  witTi.  So  in 
Cole  V.  Qower,{c)  where  the  Court  was 
pressed  with  the  argument  that  the 
security  in  question  never  could  have  in- 
duced the  parish  officers  intentionally  to 
let  the  pauper  child  perish,  the  Court  said, 
that  on  principles  of  public  policy  it  could 
not  allow  them  to  acquire  such  an  in- 
terest, whether  they  were  likely  to  abuse 
their  trust  and  confidence  or  not.  My 
noble  and  learned  friend  referred  to  the  es- 
tablished rule  of  law  that  seamen's  wages 
are  not  to  be  insured,  because  of  the 
tendency  of  such  an  interest  to  interfere 
with  their  duty.  But  no  one  ever  seriously 
argued  against  this  rule,  by  contending 
that  a  man's  interest  in  the  premium  on 
the  policy  would  be  less  powerful  than  his 
interest  in  saving  himself  from  ship- 
wreck. 

The  case  has  been  put  of  a  gift  condi- 
tioned upon  the  party  obtaining  a  living  ;(d) 
and  the  possible  tendency  of  this  to  en- 
courage simoniacal  traffic  has  been  sup- 
posed to  be  no  impeachmenlr  of  the  gift. 
It  is  easy  to  put  oases  in  which  a  very 
trifling  variation  would  certainly  make 
^  the  condition  illegal  on  that  very  ground, 
from  the  somewhat  anomalous  state  of 
our  law  respecting  simony.     But  what 


(a)  Cowp.  87. 
(6)  16  East  158. 
ic)  6  East  110. 
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OriNIOKS   OF  THIS   liORDB,  LORD  BbOUGHAM. 


a 


shall  be  said  of  a  bequest  to  all  the  adah 
males  of  a  parish,  where  sectarian  feel- 
ings, combined  with  political  violence, 
ran  high,  10  per  cent,  to  be  paid  down, 
the  residue  wnen  A  B,  ministering  to  a 
small  majority  of  the  people,  should  cease 
to  be  the  rector  P  There  •  are  parts  of 
the  United  Kingdom  in  which  A  B*s  life 
would  not  be  insurable,  though,  without 
doubt,  the  parishioners  might  entitle 
themselves  to  the  residue  of  their  legacieti 
innocently,  by  investing  the  10  per  cent, 
in  the  purchase  of  the  next  presentation 
to  another  living,  or  in  obtaining  from 
the  incumbent  the  resignation  of  his  cure. 
But  the  possibility  of  a  crime  being  oom- 
mitted  would  make'  the  condition  at  oneo 
be  deemed  illegal,  which  had  a  terndenoy 
in  that  direction. 

Thus  tax  touching  the  tendency  of  the 
condition  to  produce  and  facilitate  at* 
tempts  at  obtaining  the  dignitv  by  cor* 
rupt  means— attempts,  it  is  adnutted,  un- 
likely to  be  made  at  the  present  day,  and 
if  made,  still  more  unlikely  to  succeed. 
But  there  are  Other  means  of  a  far  less 
guilty  cast,  and  which  are  not  to  be 
rejected  from  our  consideration ;  for  iihey 
are  neither  so  unlikely  to  be  employed, 
nor  are  they  without  great  injury  to  ^e 
public  weal.  As  the  stem  voice  of  pi-ero^ 
gative  has  been  said  to  be  replaced  by  the 
gentler  accents  of  influence  on  the  port  of 
the  Sovereign,  so  on  that  of  the  subject, 
the  ruder  loims  of  corruption  have  as- 
sumed the  less  repulsive  features  of  in- 
trigue .  But,  as  regai*dB  the  duties  and  the 
functions  of  legislature,  the  law  and  con- 
stitution are  inflexible;  its  members, 
whether  by  hereditary  or  elective  rjjgbt^ 
are  there  only  to  consult  droa  ardmi 
regni;  and,  though  in  their  corporate 
character,  they,  like  the  Sovereign,  can 
do  no  wrong,  individually  they  may  be 
seduced  or  deterred  from  the  due  dis- 
charge of  their  office.  Dignities  are,  in 
contemplation  of  law,  to  be  bestowed  for 
service  or  other  merits.  But  they  may 
likewise  be  sought  by  submitting  to  the 
personal  views  of  a  minister ;  by  exerting 
the  influence  of  property  so  as  to  afiPect 
elections ;  by  using  that  property  in  a 
way  that  the  law  cuscountcoianoeB ;  or  by 
guiding  the  conduct  of  the  persons  re- 
turned to  Parliament,  or  by  directing  the 
course  of  those  filling  hereditary  seats 
away  from  the  consultation  for  the  in- 
terests of  the  realm  and  towanls  the 
attainment  of  the  desired  advancement. 
Now,  in  point  of  fact,  it  is  as  certain  as 
the  existence  of  Parliament,  that  the 
views  of  men  are  occasionally  thtfs 
pointed,  and  their  conduct  guided  by 
these  motives.  For  examples  of  this  we 
need  not  go  back  to  the  bo<fy  whi<di 
existed  less  than  a  quarter  of  a  oentufy 


2&1] 


Egextoufi  against  Ea^  Brownlow  aiftd  others,  1868. 


[262 


before,  the  date  of  this  will^  sitting  in  a 
Hoosa  which  a  bystander,  a  digpiitary  of 
the  GSmroh^  described  as 

*'  half  a  boW'Shot  from  the  Gollege/X^) 

and  where  contracts  were  notoriooslj 
made  for  time — that  is,  political  support 
hired  out  for  a  few  important  months, 
or  even  weeks,  when  some  crisis  gave 
each  Toto  a  higher  valne,  when,  there- 
fore, its  skilful  use  might  secure  a  step 
in  the  peerage, — a  possibility,  doubt- 
less, which  occasioned  tJie  same  eminent 
authority  to  remark,  that — 

"The  attitude  of  climbing  and  of  crawling  is 
the  same." 

In  purer  times  and  places,  the  conduct 
of  hi^er  men,  in  both  Houses  of  Parlia- 
ment,  has  be^n  notorioualy,  all  but  avow- 
edly, shaped  by  the  desire  of  obtaining 
a  title  or  a  step  in  the  peerage.    It  is, 
therefore,  idle  to  represent  the  oondition 
which  makes  acquiring  a  dukedom  neces- 
sary to  TOreaerring  a  vast  estate  as  only 
contemplating  a  bare  possibility — as  not 
flddreeaed  to  the  Parliamentary  conduct 
of  the  party  invested  with  the  precarious 
posBsaBion — as  not  likely  practically  and 
in  Ihct  to  sway  that  conoiuct.    But  the 
law  reprobates  the  yielding  to  sueh  sinis- 
ter motives,  reprobates  both  the  direction 
of  that  conduct  in  order  to  obtain  the 
dignity,  and  the  grant  of  the  dignity  in 
GOBsideratioii  of  'Siat  ootiduet;   and  not 
only  reprobates  but  discourages,  forbid- 
ding both'  tke  wrongful  coarse  and  what- 
ever hu  a  tendency  towards  making  it 
he    pursued.      We    are    not,   therefore, 
allowed  to  say,  that  the  party  should  not 
he  presumed  to  seek  the  honour  by  undue 
means^  or  the  dispensers  of  royal  favour 
to  ^nt  it  for  reasons  other  than  his 
merits.    It  is  very  possible  that  neither 
the  one  nor  the  other  blame  may  be  in- 
curred; that  neither  the  individual  nor 
the  minister  may  swerve  from  the  line  of 
their  duty ;  it  is  even  far  from  probable 
that  either  will;    but  the   law  regards 
possible  events  not  more  unlikely  than 
these;  and  taking  security  against  the 
itifirmity  of  human  nature,  regards  the 
tenden^  as  well  as  the  act,  and  removes 
the  motives  to  offendinjg,  that  it  may  not 
have  to  punish  the  omnoe.    And  truly, 
when  we  find  such  remote  probability  of 
abuse  as  amounts  to  a  bare  possibility 
t&ade  the  ground  of  decision — the  bare 
posAbility  of  a  peer  being  influenced  by 
^  five-pound  wager  to  decide  a  case  on 
which  it  was  next  to  impossible  he  should 

(a)  2Sbt  a  bowshot  from  the  College, 

Half  the  globe  from  sense  and  knowledge. 

Swifl,  in  "The  Legion  Clob,*'  alladin^  to 
the  old  Irish  Parliament  House  near  Trinity 
C<dlegs;,^  DabUn. 


ever  sit  in  judgment-«we  may  well  take 
into  our  consideration  the  possibility  of 
his  political  oqnduct,  his  voice  upoa  ouee- 
tions  of  public  policy,  being  biassea  by 
the  desire  of  obtaining  the  dignity  which 
should  protect  himself  or  his  mmily  from 
ruin.  X  et  it  is  undeniable  that  the  yield- 
ing to  this  bias  is  a  plain  breach  of  duty, 
especially  in  a  peer,  inasmuch  as  it  is  con- 
trary to  the  exigency  of  the  writ  whereby 
he  is  summoned  to  attend  and  to  deliberate. 
That  the  minister  who  to  reward  such  an 
adherent  prostituted  the  honours  of  the 
peerage  would  be  culpable,  is  not  denied, 
out  it  is  a  guik  very  far  from  unprece- 
dented. In  the  present  case,  it  would  bo 
all  the  more  grave,  because  of  the  injury 
that  it  must  work  to  the  devisees  over: 
and  accordingly,  titles  have  been  refused 
(I  speak  with  official  knowledge  of  this), 
even  leave  to  change  a  name  has  been 
withheld,  in  order  to  avoid  all  preference 
of  parties  minded  to  act  ad  capicmdwm 
legaiwn.  But  all  this  does  not  in  any  wis^ 
weaken — it  greatly  strengthens— the  argu- 
ment; for  it  illustrates  the  tendencj  of 
such  conditions  to  undermine  the  virtue 
of  the  complying  minister,  as  well  as  of 
his  unscrupulous  partisan.  '    ' 

My  lords,  upon  these  grounds  I  entirely 
agree  with  the  proposition  of  my  noble 
and  learned  friend,  namely,  to  reverse  th^ 
decree  now  under  appeal. 

Lord  Tbuko  :  As  to  the  legality  of  tho 
condition    embodied    in   the   proviso,^  I 
have  hitherto  assumed  that  the  proviso 
by  which  the  limitation  to  the  heirs  of  tho 
bodj  of  Lord  Alford  is  restrained  from 
taking  effect,  otherwise  than  in  the  event 
of  Lord  Alford,  during  his  life,  obtaining 
the  title  of  Duke  or  Marquis  of  Bridge^ 
water,  to  be  illegal  and  void ;  and  I  now 
submit  to  your    lordships   the   grounds 
upon  which  I  think  the  correctness  of 
tnat  assumption  is  established.    In  con- 
sidering the  question  of  the  legalitv  of 
the  proviso,  and  the  inexpediencrir  of  un- 
necessary restrictions  upon  the  nreo  dis- 
position of  property  by  will,  or  by  any 
other  means  known  to  the  law,  it  oanno;t 
be  denied  that  such  dispositions  are  sub- 
ject to  some  limits  and  restraint,  and  that 
the  law  will  not  uphold  such  as  have  a 
tendency  prejudicial  to  the  public  weal. 
Every  man  is  restricted  against  using  his 
property  to  the  prejudice  of  others.    The 
principle    embodied  in  the  mazim.   Sic 
utere  iuo  ui  alienum  non  ladas,  applies  to 
the  public  in  at  least  as  full  force  as  to 
individuals.      There   are    other   maxims 
equally  expressive  of  the  principle,  NihU 
quod    est   inconveniene    est    licitwn,    and 
aaUu  reipubUcce  auprema  lex.    The  prin- 
ciple I  conceive  to  be  universal,  govern- 
ing as  well    transfers    by  deed    as    the 
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validity  of  contracts  and  dispositions 
by  wUl*  I  know  of  no  text-book  or 
case  iinpngnin^  this  principle.  Confusion 
occasionally  arises  from  considering  cases 
as  establishing  a  principle  when  they  are, 
in  truth,  but  instances  of  its  application. 
It  must  be  superfluous  in  this  House  to 
cite  authorities  to  prove  the  existence  of 
such  a  general  law.  It  is  to  be  found 
enunciated  in  our  law  books  from  the 
earliest  times,  and  by  names  of  the 
highest  authoiity  in  the  law,  by  Lord 
Coke f (a)  by  Bracton,{b)  and  in  Shepfwrd^s 
Touchstone, (c)  which,  I  believe,  is  the 
work  of  Justice  Doderidge,  by  Lord  Hard- 
wiehe  in  Chesterfield  v.  Jms9en,{d)  by  Lord 
Kenyont  and  Mr.  Justice  Lmcrence,  in 
Blckchford  v.  Freaton ;  (e)  and  it  has  been 
acted  upon  in  a  great  variety  of  cases, 
such  OS  those  of  marriage*brocage  bonds  ; 
restrictions  upon  trade ;  disability  of 
sailors  to  in&ure  their  wages ;  and  sale  of 
offices  not  within  any  statute.  A  case 
of  this  last  sort  was  Hanhigton  v. 
DuchcUbl;  (/)  that  was  a  case  of  security 
given  as  a  consideration  for  having  pro- 
cured an  office  in  the  King's  household, 
and  Lord  Thurhw  expressed  himself  to 
the  effect  that  it  was — 

**  a  niHtter  of  public  policy  similar  to  marriage- 
broea;re  bonds,  where,  though  the  parties  are 
private,  the  practice  is  publicly  detrimental." 

The  same  principle  has  been  applied  in 
cases  of  wagers  respecting  the  public 
revenue,  and  numerous  other  instances. 
This  principle  has  been  expressed  in 
different  language,  bub  in  all  cases  to  the 
same  import,  as  applying  to  matters  con- 
trary to  law  because  against  the  public 
good.  Some  criticism  has  been  wasted  in 
relation  to  the  language  in  which  the  prin- 
ciple has  been  expressed.  Exceptions  have 
been  made  to  the  expression  of  **  public 
policy,"  and  it  has  been  confounded  with 
what  may  be  called  political  policy ;  such 
as  whether  it  is  politically  wise  to  have  a 
sinking  fund,  or  a  paper  circulation,  or 
the  degree  and  nature  of  interference 
with  foreign  states;  with  all  which,  as 
applied  to  the  present  subject,  it  has 
nothing  whatever  to  do.  Public  policy, 
in  relation  to  this  question,  is  that  princi- 
ple of  the  law  which  holds  that  no  subject 
can  lawfully  do  that  which  has  a  tendency 
to  bo  injurious  to  the  public,  or  against 
the  public  good ;  which  may  be  termed, 
as  it  sometimes  has  been,  the  policy  of 
the  law,  or  public  policy  in  relation  to  the 
administration  of  the  law. 

(fl)  Co.  Litt.  206b. 
(&)  Bk.  8.  fo.  100. 
(c)  C.  6,  p.  132. 
id)  1  Atk.  339,  352. 
ie)  8  T.U.  94. 
if)   1  Dio.C.C.  125. 
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I  shall,  therefore,' assume  that  a  disposi- 
tion  of  property  by  will,  equally  with  a 
disposition  in  any  other  form,  which  has 
a  tendency  injurious  to  the  public  interest 
or  good,  the  law  will  not  uphold ;  and  tho 
law  looks,  not  to  the  probability  of  public 
mischief  occurring  in  the  particuLu*  in- 
stance, but  to  the  general  tendency  of  the 
disposition ;  and  if  the  law  is  to  be  prac- 
tically applied,  it  cannot  be  administered 
with  reference  to  the  character  of  tho  indi- 
viduals to  whom  the  question  may  relate. 
It  has  been  said  that  this  rule  is  too  un- 
certain and  vague  to  be  capable  of  practical 
application  by  judges,  on  account  of  the 
various  opinions  which  may  be  entertained 
on  the  subject  of  public  policy;  but  I 
think  that  that  remark  has  no  juat  foun- 
dation. There  is  no  uncertainty  in  the 
rule  that  the  law  will  not  uphold  disposi- 
tions of  property  and  contracts  which  have 
a  tendency  prejudicial  to  the  public  good. 
Inhere  will  be,  no  doubt,  occasionally  diffi- 
culty in  deciding  whether  a  particular  case 
is  liable  to  the  application  of  the  principle ; 
but  there  is  the  same  difficulty  in  regard 
to  the  application  of  many  other  rules  and 
principles  admitted  to  be  established  law. 
The  principle  itself  seems  to  me  to  bo 
necessarily  incident  to  every  state  governed 
by  law.  Judges,  who  are  charged  with  the 
duty  of  seeing  that  dispositions  and  trans- 
actions are  not  upheld  and  enforced  which 
are  contrary  to  the  spirit  of  the  law,  must 
be  presumed  to  take  care  not  to  apply  the 
law  to  doubtful  cases,  so  as  unnecessarily 
to  interfere  with  transactions  which  are 
the  subject  of  judicial  investigation.  It  is 
true,  as  I  have  before  said,  that  remarks 
have  been  made  upon  particular  cases  as 
calculated  to  impugn  the  principle,  when 
the  point  of  doubt  has  really  been  whether 
the  circumstances  of  the  particular  case 
brought  it  within  the  principle. 

The  facts,  of  whicn  the  tendency  to 
affect  the  public  interest  is  to  be  deter- 
mined in  this  case,  are  these :  A  vast  estate 
is  given,  and  the  continuance  and  per- 
manency of  the  gift  is  sought  to  be  made 
to  depend,  upon  the  event  of  a  certain  title 
of  peerage  being  obtained — ^the  object,  as 
declared,  being  to  annex  the  estate  to  tho 
title  <  equired ;  and  the  question  is,  has  the 
hope  of  retaining  nu  estate  of  70,0002.  a 
year  by  the  acquisition  of  the  title  referred 
to  any  tendency  to  influence  the  devisee  to 
a  conduct  which  may  be  inconsistent  with 
his  public  duty  as  a  subject,  and  prejn* 
dicial  to  the  public  good  i'  This  question 
relates  to  the  tendency  of  the  hope  upon 
practical  conduct. 

Now,  my  lords,  the  materials  for  arriv- 
ing at  a  sound  conclusion  upon  the  question 
must  be  gathered  from  a  consideration  of 
the  poliiical  and  social  state  of  the  country. 
It  will  not  bo  necessary  to  refer  to  history 
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io  ascortain  the  particular  sources  of  in- 
flacnco  by  which  the  grant  of  peerages 
may  haye  been  obtained,  or  what  change 
in  those  soitroes  may  happen  at  any  future 
period*  It  is  not  necessary  to  inquire  whe- 
ther those  of  the  year  1668,  when  the  case 
of  The  Earl  of  Kingston  v.  Pierrepoint  (a) 
occurred,  in  which  a  sum  of  10,0002.  was 
bequeathed  to  be  employed  in  "all  lawful 
means "  to  obtain  a  dnkedom,  which  be- 
quest was  held  to  bo  void,  may  be  identical 
with  those  of  after  times ;  because  the  prin- 
ciple of  the  constitution  is,  that  a  peerage 
should  at  all  times  be  conferred  with 
reference  only  to  the  character  and  cir- 
oumstances  of  the  individual  elevated,  and 
that  pecuniary  or  any  other  influences, 
apart  from  those  merits,  ought  not  to  be 
exercised  or  prevail.  But  the  question 
should  be  determined  t>y  the  tendency 
generally  of  the  nossession  of  such  vast 
wealth  being  made  dependent  upon  the 

niisition  of  a  peerage,  or  elevation  to 
igher  rank  in  it,  to  furnish  motives 
calculated  to  influence  the  conduct  of  the 
devisee,  and  to  make  him  act  upon  motives 
independent  of  a  sense  of  duty.  The 
question  is  not  afllected  by  the  character, 
or  supposed  character,  of  the  individual 
who  may  be  placed  in  such  circumstances : 
the  general  tendency  of  being  placed  in 
such  a  situation  is  the  point  to  be  con- 
sidered. 

My  lords,  in  considering  the  question 
proposed,  I  do  not  think  it  proper  or 
necessary  to  introduce  the  name  of  the 
Grown  as  the  fountain  of  honour,  further 
than  to  say  that,  constitutionally,  the 
Grown  is  under  no  legal  responsibility  in 
relation  to  the  exercise  of  its  prerogatives, 
and  that  the  Grown  is  esteemed  never  to 
act  upon  its  own  motion  and  impulse,  but 
by  tho  advice  of  those  who  are  held  re- 
sponsible to  the  public  for  their  due 
exercise.  If  the  law  is  to  be  administered 
faithfully,  the  question  must  be  considered 
with  reference  to  tho  fact  that  it  is  the 
minister  of  the  day  by  whom  and  through 
whom,,  in  substance,  peerages  are  acouired. 
Let  anyone  look  through  the  list  of  crea- 
tions since  the  commencement  of  the 
reign  of  George  3.  and  say  if  there  are 
not  instances  (not  to  say  how  many)  of 
elevations  to  the  peerage  of  individuals 
whose  public  merits  entirely  eluded  public 
attention y  and  whose  elevations,  whatever 
those  merits  might  be,  could  only  be 
ascribed  to  parliamentary  or  political  in- 
fluence.(&)  rrobably  there  are  few  persons 
with  so  little  regard  for  their  credit  as  to 
controrert  the  fact.  With  the  exception 
of  persoDB  engaged  in  the  public  service, 
and  of  a  very  few  others,  has  it  not  been 

(a)  1  Vern.  5. 

(6)  See  above,  p.  254. 


tho  course  for  such  patents  to  bo  conferred 
upon  the  adherents  of  the  party  in  power 
or  of  the  minister  of  the  day  P  Or  have  tliey 
not  frequently  resnlted  from  parliamen- 
tary influence  P  However  fortunate  each 
minister  may  have  been  in  his  turn  in 
the  great  merits  and  virtues  possessed  by 
his  adherents  and  his  party,  yet  many  not 
very  suspicious  persons  do  not  doubt  that 
those  merits  would  have  gone  unrewarded 
unless  they  had  been  associated  with 
parliamentary  power  and  influence.  The 
possession  of  parliamentary  boroughs  and 
a  large  expenditure  in  aiding  the  elec- 
tion of  party  associates  have  certainly  not 
been  unsuccessful  in  arresting  tibe  atten- 
tion of  the  minister  of  the  day  to  the 
merits  of  those  adherents  who  were  owners 
of  the  boroughs  and  expenders  in  elec- 
tions. Those  who  aflect  to  doubt  upon  this 
subject  may  arrive  at  a  satisfactory  con* 
elusion  by  ascertaining  what  proportion 
of  new  peerages  within  the  period  I  have 
mentioned,  or  of  the  advancements  of  the 
old  ones,  has  fallen  upon  individuals  not 
belonging  to  the  party  in  power  at  the 
time  of  their  elevation.  Gan  it  be  said 
that,  At  the  present  day,  no  peerages  have 
been  acquired  by  the  influence  of  party 
and  parliamentary  support  P  Does  ex* 
perienoe  warrant  the  conclusion  that  the 
devise  in  question  has  no  tendency  to  fur 
nish  a  motive  for  public  conduct  indepen- 
dently of  duty  p 

My  lords,  m  considering  the  e fleet  of 
the  hope  of  retaining  the  estate  by  pro- 
curing a  higher  title  by  an  existing  peer 
already  charged  with  hiffh  duties  of  a 
legislative,  political,  and  judicial  character, 
can  it  be  said  that  it  has  no  tendency  to 
influence  him  in  his  public  conduct  P  or, 
in  the  case  of  a  commoner,  to  induce  him 
to  create  and  exercise  a  parliamentary  in- 
fluence, and  regulate  his  conduct  with 
views  resulting  from  other  considerations 
than  the  good  of  the  state  P  Will  it  be 
asserted  that  motives  much  less  cogent, 
though  equally  connected  with  personal 
objects,  have  not  influenced  political  con- 
duct on  very  important  occasions  P  I 
repeat  that  what  may  occur  in  the  par- 
ticular instance  is  not  the  point ;  it  is  the 
general  tendency.  It  has  been  said  that 
the  extent  of  the  fortune  should  have  no 
influence  on  the  question ;  which,  properly 
explained,  can  only  mean  that  the  degree 
or  quantum  of  power  to  produce  tho  evil 
referred  to  is  not  an  ingredient  in  deter- 
mining whether  the  devise  has  a  tendency 
adverse  to  the  public  good.  No  advantage 
can  result  from  putting  a  number  of  hypo- 
thetical cases  which  are  supposed  to  havo 
more  or  less  analogy  to  the  present.  A 
difference  of  opinion  may  prevail  in  re- 
spect of  each  or  any  of  the  cases  as  to 
their  falling  within  the  principle ;  and  to 
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arrive  at  a  correct  decision  may  require 
as  much  examination  and  deliberation  as 
the  case  in  qtieStion,  and  without  any 
advantage  tp  be  derived  from  the  result. 
The  present  case  must  be  decided  with 
reference  to  a;  general  principle,  but  the 
particular  oiroomstances  of  tne  case  are 
the  only  safe  materials  upon  which  to  de- 
termine whether  the  case  itself  is  brought 
within  the  general  principle.  I  cannot 
4oubt  that  the  testator  was  too  well  ac- 
quainted with  the  state  of  the  society  of 
which  he  was  a  member  not  to  know  the 
ordinary  means  by  which  individuals  of 
large  fortunes  have  been  elevated  to  the 
peerage,  whose  situations  were  not  very 
likely  to  afford  the  opportunity  of  perform- 
ing great  public  service,  and  that  he  never 
supposed  that  Lord  Al/ardmBB in  a  station 
likely  to  have  the  opportuni^  of  distin- 
guishing himself  by  the  perrormance  of 
cuiy  such  public  services  as  would  be 
«ajoulated  to  insure  the  reward  of  a  mar- 
qnisate  or  dukedom,  however  eminent  the 
personal  virtues  and  merits  of  that  in- 
dividual might  be,  and  no  doubt  were. 
The  means  which  the  testator  put  within 
his  power  would  enable  him  to  display  a 
inerit  quite  as  likely  to  procure  the  desired 
distinction  as  public  services,  that  is  the 
merit  of  beooming  a  powerful  and  in- 
fluential political  and  parliamentary  sup- 
porter of  the  minister  of  the  day.  Many 
mdividuals  would  hesitate  to  express  a 
confidence  Id  their  political  independence 
and  virtue,  if  such  merits  were  to  be  fol- 
lowed by  the  loss  of  70,000Z.  a  yeari 
'  My  lords,  I  entertain  the  opinion  that 
^dividuals  ought  not  to  be  allowed  to  dis- 
pose of  their  property  in  any  manner 
which  furnishes  a  motive  to  conduct,  in 
relation  to  acts  of  state,  independent  of  a 
Bense  of  right  and  duty.  I  can  conceive 
no  good  motive  to  influence  such  a  gift. 
It  IB  plain  that  personal  regard  for  the 
individual  is  not  the  onlj,  or  even  the 
principal,  motive  for  the  gift.  I  admit  the 
object  sought  to  be  attained  is  not  illegal. 
I  also  admit  that  illegal  or  improper  means 
peed  not  necessarily  be  used  to  attain  it. 
But  I  do  not  think  that  the  testator  could 
have  contemplated  any  legitimate  means 
by  which  it  could  be  acquired,  or  that  he 
could  have  anticipated  the  use  of  any  other 
means  than  parliamentary  or  private  in- 
fluence, obtamed  through  the  medium  of 
the  means  which  he  should  furnish.  Bnt 
the  views  or  intentions  of  the  testator  in 
this  respect  do  not,  in  my  opinion,  form 
material  in^edients  in  the  question. 
Xriving  credit  for  the  purest  intentions  on 
the  part  of  the  testator,  and  the  highest 
honour  to  Lord  Al/ord  and  his  parent  peer, 
I  think  the  tendency  of  the  devise  ought 
to  prevent  those  considerations  from  in- 
fluencing   the    decision,    and    that   that 
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tendency  is  to  induce  the  individual  to 
apply  his  wealth  to  the  furtherance  of  his 
great  object  in  a  manner  which  others  had 
Found  to  facilitate  the  attainment  of 
similar  objects,  and  to  political  cohduct, 
irrespective  of  the  proper  motives  which 
ought  to  govern  it. 

My  lords,  the  case  of  The  Earl  6f  Kinffs- 
ton  V.  Pierrepoint  (a)  has  a  strong  bearing 
upon  the  present.  In  that  case  10,ObOL 
were  given  to  the  Marquis  of  DorckesteT 
and  WiUiitm  Pierrepoini,  to  be  applied  bj 
them  '*  by  all  lawful  means  "  to  pirocnre  a 
dukedom.  Upon  a  bill  being  filed  to  set 
apart  that  sum,  to  be  applied  according  to 
the  will,  the  bequest  was  hisld  to  be  illegal 
and  void.  It  will  be  observed  tiiat  the 
testator  sought  to  guard  his  bequest  €rom 
objection  by  directing  the  application  of 
the  10,000{.  to  l!te  ''in  all  becoming  and 
lawf al  manner."  But  the  Oourt  held  that 
no  lawfhl  and  becoming  manner  could  be 
discovered  by  which  the  10,0002.  oould  be 
applied  to  procure  that  title.  In  that  case 
the  money  was  given  to  be  applied  to  pro- 
cure the  title.  In  this  case  tke  estate  is  to 
be  retained  if  the  title  is  acquired ^  and  it  is 
distinguishable  from  the  case  cited  by  the 
omission  of  any  direction  that  the  income 
to  be  derived  from  the  estates  should  be 
applied  to  acquire  the  title.  But  I  think 
the  circumstance  that  the  estate  would  be 
lost  if  the  title  should  not  be  acquinad  hae 
such  a  tendency  to  induce  the  appropria- 
tion of  the  funds  derived  from  the  estate 
in  endeavours  to  obtain  the  desired  title, 
and  to  influence  Lord  Alford^e  conduct  as 
a  subject,  as  to  bring  the  case  within  the 
principle  of  the  decision  cited.  My  lord&, 
my  opinion  has  been  founded  upon  what 
I  firmly  believe  is  the  just  result  of  my 
experience  of  the  present  f^tate  of  the 
political  community,  which  must  be  sub- 
jected to  the  operation  of  the  proviso  in 
question;  and  I  cannot,  when  exercising 
the  solemn  duty  of  a  judge,  deny  or  reject 
that  experience  in  order  to  adopt  a  senti^ 
mental  theory  of  purity,  which,  in  tratit-, 
is  not  applicable,  and  as  to  which  I  doubt 
whether  it  was  applicable  to  any  former, 
or  will  be  applicable  to  any  future,  period 
of  the  history  of  this  cbuntry. 

In  conclusion,  my  lords,  I  have  to 
repeat  that  I  think  this  restriction  on 
dispositions  of  property  being  made  de^ 
pendent  on  matters  of  state  which  ftimish 
motives  that  have  a  tendency  to  affect  the 
couduot  of  the  objects  of  sudh  dispositions 
us  subjects,  is  not  a  restriction  which  can 
be  deemed  improperly  or  unnecessarily  to 
interfere  with  the  disposing  power  which 
the  law  has  given.  The  caprice  and  funey 
which  may  influence  individuals  in.re* 
gard  to  the   disposal   of  their  property 
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may  have  abundant  scope  for  exercise, 
ftUhoagh  not  allowed  to  the  extent  of 
interfering  with  the  public  good.  The 
power  to  regulate  the  disposal  of  prop^tj 
after  death  oaght  not  to  extend  to  aoing 
it  in  a  manner  tending  to  the  prejudice  of 
the  living.  And,  I  Ijhink  to  do  it  in  a 
manner  which  famishes  motives  for  con- 
duct indep^ident  of  a  sense  of  public  duty 
is  a  disposal  tending  to  prejudice  the 
living,  and  is  such  as  the  law  will  not 
aphold.  And  upon  this  ground  I  think  that 
the  proviso  bv  which  the  limitation  to  the 
heirs  of  the  bodv  of  Lord  Alford  is  made 
to  depend  upon  the  acquisition  of  the  title 
of  Marquis  or  Duke  of  Bridg&water  is 
illegal,  and  being  in  the  nature  of  a  con- 
dition subsequent^  that  no  effect  can  bv 
law  \fe  given  to  it ;  and  that,  as  the  will 
contains  a  peifect  separate  limitation  to 
the  heirs  of  the  body  of  Lord  Alford,  which 
character  Uie  appellant  fills,  full  effect 
must  be  given  to  such  limitation,  and, 
therefore,  that  the  decree  which  has  been 
made  in  the  cause  must  be  reversed. 

Lord  St.  Lbovabds-.  I  agree  with  so 
much  that  has  fallen  from  my  noble  and 
learned  friends,  that  I  shall  not  attempt 
to  repeat  what  they  have  already  so 
ably  expressed.  But  there  are  some  few 
points  to  which  I  wish  to  draw  your 
lordships'  attention.  If  you  take  the 
case  of  The  Earl  of  Kingston  v.  Pierre- 
point,fa)  as  it  is  reported,  it  would  seem  to 
be  a  case  in  which  the  testator  had  intended 
by  lawful  means,  as  he  states,  to  obtain  a 
dignity.  Now  I  have  been  furnished 
with  the  copy  of  an  extract  from  the 
Registrar's  Book  of  that  case,  by  which  it 
appears  that  he  meant  no  such  thing — he 
meant  any  means,  however  unlawful,  as  I 
will  show  to  your  lordships.  What  does 
that  case  prove?  Bemember  that  this 
was  a  will  openly  made,  a  will  that  must 
necessarily  be  brought  forward,  made  by 
a  person  of  great  family,  and  made  with 
the  view  of  obtaining  the  highest  dignity 
that  could  be  obtained  f^om  the  Grown ; 
yet  it  did  unblushingly  provide  for  the 
purchase  by  money  of  the  dignity  in 
qnestion.  How  was  that  followed  upP 
A  bill  in  equity  was  filed  by  the  person 
who  claimed  to  be  entitled  to  have  that 
money  laid  out  in  the  purchase  of  the 
digni^,  praying  to  have  the  trust  executed ; 
that  IS,  to  have  the  dignity  bought. 
What  conclusion  do  I  draw  from  that  P 
That  at  that  period  such  was  the  corrup- 
tion of  the  times  that  nobody  doubted  that 
a  peerage  might  bo  bought.  But  observe 
that,  that  attempt  being  defeated,  nobody 
has  for  150  years  ever  attempted  to  raise 
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the  question  again  till  the  Earl  of  Bridge-^ 
water  raised  it  in  this  oaso.  Mv  lords,  it 
has  often  been  said  by  sages  of  the  law, 
and  I  think  well  said,  that  it  is  a  good 
rule  not  to  allow  that  to  be  done  which 
has  never  been  accomplished.  We  have 
had  new-fangled  schemes  quite  enough, 
without  introducing  more.  The  attempt 
at  this  day  to  introduce  some  novel  limita- 
tion would  undoubtedly  fail,  for  you  may 
depend  upon  it  that  it  would  contain  some 
seeds  of  vice  which  would  render  it  illegal. 
The  wit  of  man  has  been  tried,  and  the 
science  of  lawyers  has  come  to  his  aid,  to 
endeavour  to  frame  limitations  to  gratify 
every  possible  fancy  and  every  possible 
caprice ;  but,  during  the  whole  of  the  long 
period  to  which  I  have  referred,  there  are 
out  two  instances,  one  of  which  I  have 
mentioned  to  your  lordships,  in  which  the 
parties  thought  they  could,  in  a  court  of 
justice,  enforce  the  actual  disposition  of 
money  to  buy  a  peerage.  The  debate  in 
that  case  was  long,  as  the  Begistrar's  Book 
tells  you,  before  it  was  decided ;  and  then 
this  case,  for  the  first  time,  at  the  end  of 
upwards  of  a  century  uid  a  half,  comes 
before ^our  lordships  upon  a  similar  point. 
What  IS  the  distinction  between  the  cases', 
in  the  worst  and  vilest  view  of  the  matter, 
and  looking  at  the  infirmities  of  human 
nature?  That  in  the  one  case  it  was 
unblushingly  and  openly  asserted,  in-:- 
tended,  and  expressea ;  and  in  the  oth^r 
case,  supposing  there  was  any  such  inten- 
tion, the  means  are  furnished  of  accom- 
plishing the  very  same  purpose,  and  the 
means  furnished  with  such  a  pressure 
upon  the  man  to  whom  those  means  are 
given  I  that  it  is  too  much,  it  is  too  great 
a  trial  of  human  firmness,  or  rather,  I 
should  say,  of  man's  weakness,  to  expose 
him  to  such  a  temptation;  and  the  law 
ought  to  step  in  to  save  men  from  such  a 
temptation.  What  was  the  obiect  of  the 
Earl  of  Bridgewater  ?  To  annex  his  estates, 
as  ho  tells  you,  to  the  title  of  Duke  or 
Marquis  of  nridgewater.  How  did  he  in- 
tend to  accomplish  that  P  By  ffiving  this 
immediate  vested  estate,  worth  upwards 
of  two  millions  of  money,  to  a  family  with 
influence,  possessing  alreadv  a  high 
dignity,  and  which  would  only  make  it 
necessary  therefore  to  obtain  a  step  or  two 
steps  in  the  peerage;  and  with  such  a  pres- 
sure as  that  would  create  he  hoped  that  it 
would  lead  to  the  acquisition  of  the 
dignity.  He  imposed  no  such  obligation 
on  the  EgerioM  of  Tatton.  My  noble  and 
learned  friends  have  told  your  lordships 
what  has  been  done  in  former  times,  and 
I  entirely  agree  that  this  case  ought  to  be 
decided  preciselv  as  if  ic  had  taken  place 
a  century  and  a  half  ago.  The  law  moulds 
itself  to  the  wants  and  wishes  and  varying 
exigencies  of  mankind,  and  properly  so ; 
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but  the  principles  of  law  do  not  vary, 
though  they  may  bo  modified  in  the  appli- 
cation of  them  to  new  cases  as  they  nnse. 
The  principle  of  law  npon  which  these 
cases  mnst  bo  decided  is  precisely  that 
which  oaght  to  have  goTemed  this  Honso 
if  the  case  had  come  before  it  at  the  time 
when  the  case  of  Tlie  Earl  of  Kingston  v. 
Fi€rre;point{a)  was  heard  in  the  Court  of 
Chancery.  Men  are  not  to  be  allowed  to 
accomplish  indirectly  that  which  they  can- 
not do  directly.  They  may  not  famish 
pecuniary  means  (for  these  are  illegal 
means)  to  a  devisee,  which  might  further 
his  endeavours  to  procure  a  peerage ; 
making  the  continuance  of  his  interest  to 
depend  upon  his  success.  No  man  should 
be  permitted  tohold  out  inducements  which 
may  lead  to  serious  and  fatal  consequences. 
I  think  it  important,  in  a  few  words,  to 
call  your  lordships'  attention  to  what  was 
the  real  nature  of  the  case  of  The  Earl  of 
Kingston  v.  Pte»Tcpoin<,(6)  because  it  shows 
how  necessary  it  is  for  your  lordships  to 
be  very  careful,  in  any  rule  laid  down,  not 
to  encourage  dispositions  of  this  nature. 
The  testator  there  appoints  and  appro- 
priates 10,OOOZ.  to  bo  employed  by  his 
brother,  the  Marquis  of  Dorchester,  and 
William  Pierrepoint,  both  or  either  of 
them,  or  the  heirs  male  of  their  family  at 
the  time  of  his  death,  by  all  best  and  be- 
coming lawful  means  to  procure  the  title 
of  Duke  to  the  present  head  and  suc- 
cessive heirs  male  of  their  name  and 
family,  provided  the  same  were  effected 
within  the  term  of  one  year  after  the  day 
of  his  decease.  He  thought  that  the 
dignity  of  a  dukedom  was  to  be  had  very 
readily,  and  he  only  allowed  twelve 
months  to  obtain  it,  and  10,0002.  I  beg 
your  lordships*  attention  to  this  part  of 
the  will,  in  order  to  see  what  the  intention 
of  the  testator  was — 

"But  if  the  said  gum  of  10,000/.,  or  wliat 
they  concerned  in  the  title  might  or  should 
add,  could  not  avail  to  that  mentioned  and 
appointed  end," — 

the  obtaining  the  title — then  he  gives  the 
10,0001.  over.  So  that  he  says  :  '*  If  you 
cannot  with  that  10,000/.  obtain  the  title, 
my  object  will  not  be  answered,  and  I  give 
it  over."  Then  comes  this  important 
clause — 

"  Further  declaring  that  the  said  10,000/.,  or 
any  part  of  it,  was  not  to  be,  nor  should  be, 
in  the  hands  of  the  carryers  on  acsount  of  the 
designed  procurement,  but  granted  and  secured 
to  be  paid  when  the  wished  title  was  really 

(a)  1  Vem.  £. 

(6)  Lord   St.   Leonards    had    procured    the 
Registrar's  Book,  Meg.  Lib.   1680,  A  fo.  463, 
containing  the  case  of  The  Earl  of  Kingston  v 
Pierrepoint. 
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procured,  and  satisfactory  security  given  to  his 
executor,  and  that  within  a  short  prefixed  time 
it  certainly  should  "  (stc). 

Tour  lordships  see,  therefore,  that  he  says 
here  that  the  money  is  not  to  be  given  to 
the  carryers,  but  it  is  to  be  secured  well 
till  the  title  is  actually  and  positively  got. 
The  word  "carryers"  soems  rather  to 
have  puzzled  some  personii,  but  it  admits 
of  a  very  easy  interpretatiou.  The  word 
''  carryers  *'  there  means  the  persons  who 
shonld  undertake  to  get  the  title,  and 
they  were  not  to  touch  the  cash  till  the 
ducal  coronet  descended  upon  the  brow  of 
the  person  there  named.  A  more  un- 
blushing and  audacious  disposition  never 
was  made  by  man,  and  that  the  parties 
entitled  imder  it  should  dare  to  go  into  a 
court  of  equity  and  ask  for  the  ezecntioii 
of  that  trust  does  show  a  state  of  things 
sufficient  to  alarm  us,  and  it  ought  to 
operate  as  a  warning  not  to  let  in»  hy  the 
decision  of  your  lordships  now,  such  dis- 
positions in  effect  as  that  which  was  then 
struck  at.  There  the  matter  remained 
up  t<o  this  moment,  and  I  hopoiihat  your 
lordships  will  now  by  your  juogment  give 
a  final  and  fatal  blow  to  such  highly  im- 
proper dispositions. 

I  cannot  help  thinking  that  there  is  a 
great  deal  in  the  argument  which  was 
addressed  to  us  from  the  bar  as  to  tho 
embarrassment  which  such  a  proviso  as 
this  would  create  to  the  Crown.  Consti- 
tutionally speaking,  I  will  not  on  this 
occasion  sever  the  Crown  from  its  minis- 
ters, but  I  will  consider  the  Crown  acting 
in  the  usual  way  by  responsible  ministers. 
Then  observe  what  it  is  that  is  desired. 
A  particular  dignity  is  pointed  out,  and 
particular  limitations  of  that  dignity  aro 
chalked  out;  and  there  is  this  pressure  at 
least  put  upon  the  Crown,  that  a  case  of 
compassion  is  raised.  Suppose  Lord 
Alford  was  an  infant  when  the  estate  came 
to  him,  and  Lord  Bratonloio  to  have  died, 
and  the  earldom  of  Brownlow  to  have 
descended  to  Lord  Alford  whilst  he  was  an 
infant— and  this  case  of  infancy  had  not 
been  provided  for  -  then  comes  the  clanse 
that,  if  within  five  years  he  did  not  obtain 
the  dignity,  his  estate  should  go  over  to 
others — an  estate  worth  two  millions  of 
money.  Now  conceive  the  pressure  that 
is  put  upon  the  Crown— the  case  of  com- 
passion which  is  made  out.  Will  the 
Crown  refuse  the  dignity  to  this  family  ? 
Will  it  refuse  one  step  more  in  the  peer- 
age, knowing  that  the  consequence  of  its 
refusal  will  be  that  this  vast  estate  will 
go  from  the  person  for  whom  it  was  pro-' 
vided  in  tho  first  instance,  and  thus  the' 
object  oE  the  tostator*s  bounty  be  frus- 
trated? I  sajr,  my  lords,  that  it  is  nn 
indignity,  an  insult  offered  to  the  Crown 
that  a  man  shall  point  out  a  particular 
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title  which  he  will  have  ^nd  particular 
limitations  to  be  attached  to  that  title ;  that 
bo  shall  prohibit  a  party  from  taking  any 
other  title  which  shoald  interfere  with  his 
Tiews;  that  he  should  insist  upon  what  the 
Crown  itself  cannot  accomplish — namely, 
as  in  one  of  tho  clauses,  that  the  dignity 
to  be  taken  shall  have  a  certain  precedence. 
The  Grown  of  itself  has  not  the  power  to  do 
that  which  this  ambitious  testator  desired 
to  be   accomplished,  (a)    Is    the    Grown 
to  be  placed  in  that  difficulty  P    Suppose 
I  word  to  imagine  that  two  Sovereigns  had 
already  been  compelled,  in  consequence 
of  this  very  provision,  to  refuse  a  step  in 
the  peerage  to  give  effect  to  this  instru- 
ment, it  would  be  no  great  stretch  of  imagi- 
nation ;  and  yet  what  can  be  more  painful 
when  you  look  at  the  great  pressure  upon 
the  party  P    It  is  a  dangerous  power  to  be 
placed  in  tho  hands  of  any  man,  with  such 
a  temptation  to  use  it,  a  temptation  almost 
irresistible.     God  forbid  that  I  should  say 
that  there  are  not  men  who  could  resist 
it ;  but  the  temptation  is  more  than  you 
are  justified  in  laying  before  a  man,  more 
than  you  are  justified  in  exposing  him  to. 
You  are  not  justified  in  raising  so  fearful 
an  issue.      Look  for   a   moment  at  the 
case  of  the  five  years.    Lord  Alford  might 
have  died  an  infant  and  the  earldom  of 
Broundow    might    have  descended,  with 
the  dignity  not  acquired  during  his  life- 
time.   It  is  said  that  this  honour  is  to  be 
acquired  by  merit,  and  that  this  was  what 
the  testator  looked  at.    But  look  at  the 
probable  case,  that  while  Lord  Alford  was 
an  infant  Lord  BrovnUow might  have  died, 
and  the  earldom  have  descended  to  Lord 
Alford,     Lord  Alford,  being  a&  infant, 
would  have  been  incapable,  of  course,  of 
doing  any  act;  he  could  not  have  acquired 
that  dignity  of  Duke  or  Marquis  of  Bridge- 
waier  by  merit ;  it  would  have  been  impos- 
sible for  him  to  do  so.    Then  what  would 
have  been  the  position  of  the  Grown  P 
Here  is  a  young  nobleman— an  earl — to 
whom  this  property  has  been  left  as  a 
child,    wholly  guiltless    of   an^    neglect 
whatever,  belonging  to  an  ancient  stock 
and  a  noble  family,  and  the  Grown  has 
the  means,  by  giving  him  only  one  more 
step  in  the  peerage,  to  secure  to  him  an 
estate  of  70,0002.  a  year.    My  lords,  it  is  a 
position  in  which  no  subject  has  a  right 
to  place  the    Grown — no  subject  had  a 
right  to  play,  if  I  may  say  so,  with  the 
prerogatire  of  the  Grown,  or  to  make  the 
prerogative  of  the  Grown  the  basis  of  an 
arrangement  as  to  his  own  property.    No 
subject  hae  a  right  to  do  so.  Dignities  ought 
to  come  from  merit,  and  from  merit  alone. 
Look  at    the    case    in    another  view : 
Suppose  Lord  Brownlow  to  die,  and  Lord 

(a)  See  below,  p,  6O811. 


Alford  to  be  just  of  age  at  tho  time  the 
earldom  descends  to  him.     Lord  Alford 
would  have  five  years  to  acquire  the  title 
of  duke  or  marquis.    How  is  any  man  in 
this  country,  by  fair  means,  to  acquire  the 
title  of  marquis  or  duke  or  any  particular 
title  he  chooses  to  chalk  out  for  himself? 
If  the  Grown  confers  the  title,  the  very 
first  act  of  the  Grown  is  to  select  the  title. 
Tho  Grown,  out  of  deference  and  regard 
to  the  subject  whom  it  means  to  ennoble, 
may  desire  to  be  furnished  with  certain 
titles,  but  the  Grown  selects  the  title,  tho 
subject  is  never  allowed  to  select  it.    He 
may  by  graco  and  favour  name  a  title, 
but  the  Grown  selects  the  title,  though 
it  may  select  that  which  the  man  may 
wish  to  have  conferred  upon  him.    Now, 
my    lords,    observe    what    Lord    Alford 
would  have  to  do  in  five  yeai*s,  let  his  age 
be  what  it  would  'when  the  earldom  came 
to  him.     He  must  procure  a  dukedom  or 
marquisate,  and  this  particular  dukedom 
or  marquisate  with  particular  limitations, 
or  the  estates  are  to  go  over.    lb  is  said 
that  the  testator  did  not  mean  that  the 
title  should  be  ac<}uired  by  anything  but 
merit.    What  merit,  in  five  years,  could 
enable  a  man  so  to  ennoble  himself  P  Is  it 
to  be  in  the  senate — is  it  to  be  in  diplo- 
macy— is  it  to  be  in  the  army  or  navy,  or 
in  the  law?    How  is    he  to    determine 
where  his  services  are  to  bo  given,  or  his 
talents  exercised,  in  order  to  entitle  him 
in  five  years  to  the  most  distinguished 
mark  01  favour  which  the  Grown  has  in 
its  power  to  bestow  upon  a  subject  p    It 
appears  clearly  to  me,  therefore,  that  this  is 
not  a  question  turning  upon  ths  grace  and 
favour  of  the  Grown,  but  it  is  the  case  of 
a  vast  estate  given  to  a  person  in  order  to 
feed  the  posthumous  vanity  of  tho  testator 
— that  he  might  die  in  the  belief  that  his 
estates  would  once  more  bo  annexed  to  a 
dukedom  or  marquisate  of  Bridgewater, 
and  he  had  furnished  the  means,  and  given 
a  temptation  to  exercise  those  means  in 
order  to  obtain  that  dignity. 

My  lords,  there  are  just  a  few  remarks 
that  I  wish  to  make  upon  public  policy. 
I  will  not  add  a  word  to  what  has  been 
already  said  by  my  noble  and  learned 
friends,  but  I  will  call  your  attention  to 
what  fell  from  one  of  the  learned  judges 
(Mr.  Justice  Cresewell)  as  regards  the  re- 
straint of  trade.  That  learned  judge  says 
that  with  regard  to  the  restraint  of  trade, 
th#re  is  a  maxim  in  common  law — and  he 
refers  to  a  case  in  the  Year  Books  (a)  to 
prove  it — but  the  learned  judge  did  not 
tell  your  lordships  upon  what  that  maxim 
was  founded.  Nobody  supposes  that  there 
was  any  statute  upon  the  subject  in  those 
times.    Upon  what,  then,  was  that  maxim 


(a)  y.B.B.  2  H.  5.  pi.  26. 
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founded  P    Why,  upon  public  policy  for 
the- good  of  the  realpi.    It  was  not  good 
for  the  realm  that  men  should  bo   pre- 
yented  from  exercising  their  trades.    Now 
lot  U0  see  what  this  pailicular  case  is  :  it 
lies  in  a  few  words,  and  remarkable  conse- 
quences haye  resulted  from  it.    It  was  an 
obligation  with  a  condition  that,  if  a  man 
did  not  exercise  his  craft,  say  of  a  dyer-^ 
witbiu  a  certain  town;  that  is,  where  he 
carried  on  his  business,  for  six  montb^, 
then  the  obligation  was  to  be  void  ;  and  it 
was  averred  that  he  had  used  his  craft 
there  within  the  time  limited ;  upon  which 
Mr.    Justice    Hull,    being    nncommonly 
angry  at  snch  a  violation  of  all  law,  said 
according  to  the  book,  **  Per  Dim,  if  he 
(the  plaintiff)    were   here,   to  prison    he 
should   go    until  he  made    fine    to    the 
king  J'  (a)  because  he  had  dared  to  restrain 
thelibertT  of  the  subject.    I  wish  to  draw 
you;r    loraships'   attention  to   this    case. 
Angry  as  the  leai*ned  judge  was  at  that  in- 
fraction of  the  law,  what  has  been  the 
result  of  that  ver^  rule  of  law  without  any 
statute  interyeninffP     That  the  common 
li^w,  as  it  is  qalled,  has  adapted  itself,  npon 
grounds  of  public  policy,  to  a  totally  differ- 
ent and  limited  rule  that  would  guide  us 
i|t  this  day ;  and  the  condition  which  was 
then  BO  strongly  denounced  is  just  as  good 
a  condition  now  as  any  that  was  ever  in- 
serted in  a  contract,    because   a  partial 
i^estraint,  created  in  that  way  with  a  par- 
ticular   object,    is   now  perfectly    legal. 
Without  any  exclamation  of  the  ju(^e, 
and  without  any  danger  of  prison,   any 
subject  of  this  realm  may  sue  upon  such  a 
condition  as  Mr.  Justice  HuU  was  so  very 
indignant  at  in  that  particular  case.  That 
shows,  therefore,  that  the  rule,  which  the 
learned  judge  whose  opinion  is  now  before 
the  House  thou£;ht  depended  upon  some 
rule  of  common  law,  reop'dless  of  policy, 
was  founded  upon  public  policy,  and  has 
been  restrainea,  and  limited,  and  quali- 
fied, up  to  this  yery  hour,  and  beneficially 
so,  by  that  very  policy  which  it  is  sup- 
posed had  no  bearing  at  all  upon  the  foun- 
dation of  the  rule.(&) 

.  My  lords,  there  has  been  great  discus- 
sion about  distinctions  between  wagers 
and  conditions.  Certain  rules  have  been 
laid  down  by  some  of  the  learned  judges, 
and  dissented  from  by  other  learned 
judges,  which  I  do  not  moan  to  follow.  I 
mean  particularly,  in  the  advice  1  tender 
to  your  lordships,  to  jB^ard  myself  agaii^t 
this.    I  am  acting  in  that  advice  upon 

(a)  "  A  ma  intent  vous  purrez  aver  demurre 
8ur  luy  que  l*obligation  est  voide,  eo  q  le  con- 
dition est  encounter  common  ley,  et  per  dieu/' 
&c. 

i'  (6)  :See  Nordenfaldi  v.  Maxim  Nordenfddt 
Ouns  and  Ammuniiion  Companify  1894,  A.C. 
5S5. 

Ofuviomb  ot  ths  Lokdb,  Lord  St.  Lbonabdb. 
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what  I  consider  a  great  prkioiple  of  Uw, 
and  I  am  advising  you  to-  apply  that  prin- 
ciple to  the  particular  case  before  you.    X 
strongly  advice  yop.to  follow  the  example. 
of  my  legal  prede^os^pr^  and  not  to  Uy 
down    upon  th.is   occasion   any.  alistract 
rules,  Let  each  oaee  be  decided  ^ppn. prin- 
ciple:  let  each  case  as  it  arLies  be  sub- 
jected, to  the  consideration  of  the  judged; 
and  you  will,  find  m  that  way,  taking  the 
example  of  perpetuities,  thataolear  rulo 
of  law  will  be  fomied.    If  in  the  oase  of 
perpetuities  this  House  had  attempted,  at 
starting,  to  fix  ;a  limit,  and  to  lay  down  a 
certain  rule  whiqh  was  not  to  be  departed 
from,  it  would  h.ftye  done  great  iuisohief. 
aud  we  should,  not  have  faibd  the^  mle  of 
property  acted  upon  which  we  noW:  emjoy. 
Jtfy  lords,  one  of  the  learned  judges,  lir. 
Justice  Talfowrd,  refers  to,  and  Mr.  Baron. 
AldetBon  puts  a  case  abnout,  the  idanger 
of  wagers.(a)    He  puts  tihe  case  df  a  wager 
on  the  Queen's  life ;  and,  alluding  to  a 
wager    upon    the    duration  of   that   hX^ 
being  yoid«  he  asks  whether  a  lease  upon, 
the  Queen's  life  would  not  be  good.   Why, 
of  course  it  would  be  good.    It;  has  noi 
tendency  to  mischief.     It  is  rather,  gene- 
rally speaking,   meant  iii  honour  of  the 
parties  whose    names    are    taken.      The 
object  is  that  the  persons  who  grant  leases 
may,  ftoni  the  aijg^ity  of  the  nominee, 
know  when  thfit  life  drops ;  but  no  mis- 
chief has  ever  occurred  from  it;  if  it  had 
occurred,  it  would  at  onco  haye  been  pro- 
vided against.    But  suppose  this  case 

suppose  >.  devise  to  one  .for  lifo,  with  a 
proviso  that,  if.  the  Queen  was  not  dead 
that  day  six  months,  the  estate  should 
cease.  Would  not  that  he  au  illegal  pro- 
viso P  Of  course  it  would  be.  And  your 
lordships  have  shown  by  your  decision  in 
a  case  that  was  decided  lately  by  this 
Hou8e,(Zit)  that  a  judge  with  the  smallest 

interest — however  small   it  might    be 

was  incapable  of  trying  causes,  not  be- 
cause anybody  supposed  that,  he  would 
be  influenced  (nobody  supposed  so), 
but  because  the  principle  is  that  a  man- 
shall  not  have  an  interest  in  a  matter 
which  he  is  to  decide.  You  must  take  the 
general  principle.  But  it  is  said  by  the 
learned  judge,  "  Yes,  that  is  a  principle  of 
law.'!  No  doubt  it  is;  but  upon  wfa^twaa 
that  principle  founded?  Does  anyanaa 
doubt  that  it  was  founded  upon  publio 
policy  P  That  is  an  expression  which  is 
well  understood.  Does  any  man  doubt  it? 
One  of  the  learned  judges  who  denied  that 
there  was  public  policy  in  the  case  of 
the  restraint  of  trade  is  contradicted  by 
another  learned  judge,  Mr.  Baron  Pa/rhe, 


(a)  See  above,  pp.  825,  S29,  230. 

(b)  Dimes  v.  Grand   Junctitm  CatuU  Co., 
above,  p.  85,  and  3  H.I^.  759. 
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who  was  of  opinion  that  it  was  founded 
upon  pablic  policy.    That  learned  jadffe's 
opinion  I  considered  as  containing  within 
itself  the  opinions  of  the  great  majority  of 
the  jadgOB.    My  lords,  a  case  was  pnt  by 
one  of  the  learned  judges  of  this  sort : 
tbat  a  subject  went  to  the  Grown ,  and 
said :  "  If  the  Crown  will  grant  a  dignity 
to  Bach  and  such  a  member  of  my  family, 
I  will  settle  a  great  estate  upon  that  per- 
son."   The  learned  judge  said  that  was 
perfectly  legal,  and  he  cciuld  not  see  where 
the  distinction  was  between  such  a  case 
and  the  present.    Now  I  see  a  very  broad 
line  to  lie  drawn  between  that  case  and 
this.    It  may  not  be  considered  a  wise 
thing  to  do,  but  clearly  it  is  not  illegal. 
Sappose  a  great  family  desires,  as  often 
kas  luiDpened,  that  the  second  son  dxould 
be  made  a  peer  in  order  to  found  a  sepa- 
rate family,  nothing  would,  I  think,  be 
more  reasonable,  when  asking  vpon  proper 
grounds  fot  the  favour  of   the   Crown, 
than  to  tell  the  Crown  that  that  dignity 
woald  be  sustained  by  a  sufficiently  ample 
estate — nothing   could  be  more    proper. 
Bat  there  the  Crown  is  not  fett^d  at 
all;  the  Crown  will  accept  or  reject  just 
as  it  thinks  the  party  aeserving  of  its 
favour  or  not.    That  is  not  the  case  of  a 
man  who  has  left  his  property  in  such 
a  manner  that  he  cannot  afterwards  re- 
medy or  alter  it,  death  having  intervened. 
There  is  no  question  of  that  sort  in  the 
case  suggested;  the  man  is  living,  and 
the  Grown  does  not  care  how  that  man 
may  dispose  of  his  property.    The  Crown 
would  not  grant  a  dignity  merely  because 
an  estate  was  to  be  attached  to  it ;  if  it  did, 
every  wealthy    person    in   the   kingdom 
would  haye  a  dignity  conferred  upon  him. 
That  is  different  from  the  case  now  before 
the  House ;  here  we  are  dealing  with  the 
disposition  of  a  dead  man's  property,  and 
we  are  to  consider  whether  we  can  or  not 
leave  it  safely  under  the  rule  which  he  has 
laid  down. 

My  lords,  one  of  the  learned  judges 
(lir.  Justice  Oromfton)y  in  giving  his 
opinion  to  your  lordships,  says  that  there 
is  no  capricious  disposition  by  which, 
according  to  the  law  of  England,  a 
man  may  not  leaye  his  property.  I  be- 
lieve, my  lords,  that  is  rather  too  broadly 
laid  down.  It  has  already  been  shown  in 
the  arq;ument  that  no  man  can  attach  any 
condition  to  his  property  which  is  against 
the  public  good.  For  instance,  the  case 
pat  in  the  old  books  of  a  man  makinjj 
a  condition  that  his  devisee  shall  not  culti* 
yake  his  arable  land ;  that  is  void,  because 
it  is  against  the  prosperity  of  the  country 
—and  for  no  other  reason.  But  there 
are  many  other  dispositions  that  a  man 
may  not  make  of  his  property ;  and  I  will 
give  your  lordships  a  few  instances.    A 


man  cannot  alter  the  usual  line  of  descent 
by  a  creation  of  his  own.    A  man  cannot 
give  an  estate  in  fee-simple  to  a  person 
and  his  heirs  on  the  part  of  his  mother,  (a) 
Why  P    Because  the  law  has  already  said 
how  a  fee-simple  estate    shall    descend* 
This  is  a  case  in  which  he  cannot  alter  it ; 
in  which  the  law  does  not  allow  a  cap- 
ricious disposition  of  property.     A  man 
cannot  by  law  give  an  estate  to  a  private 
charity ;  the  law  would  not  execute — ^it  is 
so  vague.    In  the  case  of  TounUey  v.  Bed- 
weU{h)  Lord  Eldon  decided    against    the 
yalidity  of  a  gift  for  maintaining  a  botanic 
garden,  upon  the  ground  that  it  was  stated 
to  be  intended  for  the  pablic  benefit.    He 
thought  that  was  too  large>  and  not  within 
the  Statute  of  Charitable  IJse8.(c)    A  man 
cannot  give  his  property  generally  to  ob- 
jects of  liberality  or  to  objeots  of  bene- 
volence, and  I  might  multiply  instances. 
There  are  many  instances  in  which  the  rale 
admits  of  exception,  but  a  man  cannot 
indulge  in  every  fanciful  disposition  of  his 
property.     The  law  of  England,  however, 
does  this  which  no  other  law  in  the  world 
accomplishes,  and  I  hope  your  lordships 
will,  in  another  capacity,  take  care  not  to 
break  wantonly  and  without  oon^deration 
into  that  law.   The  law  of  England  ejnables 
you  at  once  to  put  ycur  estate  in  settle'* 
ment  for  the  purpose   of  providing  for 
those  who  are  to  come  a^r  you,  and, 
at  the  same  time,  it  gives  all  the  rational 
power  of  disposition  which  any  man  could 
wish  to  have  vested  in  him,  and  which,  I 
believe,  no  other  law  in  the  world  aooom- 
plishes  in  so  perfect  a  manner  or  so  well 
as  the  law  of  England.    But,  my  lords,  the 
law  of  England  knows  where  to  step  in 
and  to  stop  an  improper  disposition — such 
as  that  berore  your  lordships ;  and  I  think 
that  this,  therefore,  is  a  case  in  which  the 
exercise  of  that  power,  large  as  it  is,  given 
by  the  law  of  England,  ought  to  be  pro- 
perly restrained. 

My  lords,  I  wish  before  I  sit  down  to 
draw  your  attention  to  an  authority,  and 
an  ancient  one,  one  that  has  had  great  in- 
flnence  on  the  law  of  England,  to  show 
that  this  doctrine  of  public  policy  is  autho- 
rized by  the  greatest  autJiority  in  the  law 
to  be  applied  to  a  subject  like  that  before 
your  lordships — that  is,  a  testamentary 
disposition  of  property.  Putting  aside 
wagers,  and  putting  aside  contracts,  and 
involving  ourselves  in  nothing  which  is 
not  germane  to  the  matter,  but  taking  the 
actual  case  of  a  disposition  of  property,  let 
me  see  whether  public  policy  is,  in  this 
country,  not  strictly  within  the  rules  of 

(a)  See   Cope  v.  De  la  Worry  8  Ch.  982; 
the  Buckhurat  Peerage  Ciaimj  2  App.  Ca.  1. 
(6)  6  Ves.  194 
(c)  43  KHz.  c.  4. 
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the  courts,  and  must  not  continae  to  be 
BO  according  to  the  decided  cases.  Mj 
lords,  the  case  to  which  I  invite  yonr 
attention  is  the  well-known  Duke  of  Nor- 
f6lk*8  case  (a) ;  and  your  lordships  will  re- 
collect that  that  was  the  first  time  in 
which,  bj  way  of  truRt,  there  had  been 
an  attempt  to  carry  over  an  estate  npon 
a  contingency  to  happen  in  a  lifetime. 
We  shonTd  be  astonished  now  to  hear  it 
stated,  but  then  the  question  was.  Whether 
you  could  limit  your  estate  over  upon  a 
contingency  to  happen  in  the  lifetime  of  a 
living  person  P  Tne  throe  Chief  Justices 
delivered  their  opinions,  and  were  unani- 
moQsly  of  opinion  that  it  was  against  the 
law ;  Lord  Nottingham  was  of  opinion 
that  it  was  in  accordance  with  law,  and 
decreed  accordingly.  The  three  Chief 
Justices  wore  Montague,  North,  and  Pern- 
herUmt  the  second  of  whom  afterwards 
became  Lord  Keeper,  and,  upon  a  re- 
hearing, he  reversed  tho  decree  of  Lord 
Nottingham*  The  case  wae  then  brought 
to  yonr  lordships'  House,  and  this  House 
reversed  the  Lord  Keeper's  decree  and 
affirmed  Lord  Nottingham's  decree,  (&) 
and  it  did  so  winely.  But  I  would  now 
call  your  attention  to  what  the  grounds 
were  upon  which  Lord  Nottingham  was 
justified  in  disagreeing,  and  had  the  cour- 
age to  disagree,  with  what  was  at  that  time 
such  great  authority — the  united  opinions 
of  the  heads  of  every  court  in  Westminster 
Hall,  all  of  them  men  entitled  to  very 
great  attention  from  their  individual 
learning.  In  that  case  Lord  Chief  Justice 
North's  opinion  was  against  the  validity 
of  the  devise,  yet  he  said  (e) — 

"  1  conceive  the  rules  of  law  to  prevent  per- 
petaities  are  the  policy  of  the  kingdom,  and 
ought  to  take  place  in  this  court  as  well  a«  any 
other  court." 

So  the  Lord  Chief  Justico  thought  that 
the  policy  of  the  kingdom,  which  was 
obeei-ved  in  every  other  court,  ought  to  be 
observed  in  the  Court  of  Chancery.  Lord 
Nottingham,  upon  the  first  argument,  made 
this  observation  (d) — 

"  I'ray,  let  us  so  resolve  cases  here  that  they 
may  stand  with  the  reason  of  mankind  wheu 
Ihey  are  debated  abroad.  Shall  that  be  reasou 
here  that  is  not  reason  in  any  part  of  the  world 
besides  ?  I  would  fain  know  the  difference  why 
I  may  not  raise  a  new-spriuging  trust  upon  the 
same  term  as  well  as  a  new-springing  term  upon 
the  same  trust ;  that  is  such  a  chicanery  of  law 
as  will  be  laughed  at  all  over  the  Christian 
world." 


And  upon  a  subsequent  argument  (a)  he 
said — 

'*  If  there  be  a  tendency  to  a  perpetuity  or  a 
visible  inconvenience,  that  shall  be  void  for  that 
reason. 


n 


(a)  3  Ch.  Ca.  1. 
(6)  lb.  64. 

(c)  Jb.  20. 

(d)  lb.  83. 

Ofimionb  of  the  Lords.  Loud  St.  LKONARDi<. 


Ho  says  again  (&) — 

**  No  man  can  say  that  it  doth  break  any  rule 
of  law,  unless  there  be  a  tendency  to  a  per- 
petuity or  a  palpable  inconvenience." 

He  then  says  (o) — 

"  If,  then,  this  be  so,  that  hero  is  a  convey- 
ance made  which  breaks  no  rules  of  law,  intro- 
duceth  no  visible  inconvenience,  savours  not  of 
perpetuity,  tends  to  no  ill  example,  why  this 
should  be  void,  only  because  it  is  a  lease  for 
years ;  there  is  no  sense  in  that." 

Then  he  was  asked  what  bounds  he  would 
put.  It  was  thought  he  was  going  to  a 
vast  extent  in  allowing  a  contingency 
Upon  a  life  in  being — ^that  must  take  place 
upon  the  dropping  of  a  life  in  being ;  and 
he  was  asked  where  he  would  stop,  where 
were  the  bounds  P   And  he  answered  (d) — 

"You  may  limit,  it  seems,  upon  a  contin> 
gency  to  happen  in  a  life.  What  if  it  be 
limited  if  such  a  one  die  without  issue  within 
twenty-one  years,  or  one  hundred  years,  or 
while  Westminster  Hall  stands  ?  *  Where  will 
you  stop,  if  you  do  not  stop  here  ?  *  I  will  tell 
you  where  I  will  stop, — 1  will  stop  wherever 
any  visible  inconvenience  doth  appear ;  for  the 
just  bounds  of  a  fee-simple  upon  a  fee-simple 
are  not  yet  determined ;  but  the  first  inconveni- 
ence that  ariseth  upon  it  will  regulate  that." 

So  that  your  lordships  will  see  that  that 
question  was  precisely  germane  to  this. 
The  question  was  by  law.  How  far  was  tho 
limit?  And  Lord  Nottingham,  against 
the  united  opinions  of  the  other  three 
judges,  went  farther  than  ever  had  been 
gone  before,  and  he  did  it  upon  grounds 
of  public  policy.  He  was  asked,  "  Where 
will  you  stop  P ''  and  he  said,  "I  will  stop 
wherever  I  find  a  visible  inconvenience." 
Succeeding  judges  have  gone  on,  and  now 
the  rule  is,  that  you  may  take  a  life  in 
being,  and  twen^-one  years  after  that 
life ;  and  that  clearly  shows  how  sound 
the  principle  of  Lord  Nottingham  was,  and 
how  wisely  it  has  been  extended.  The 
judges  have  had  no  difficulty  in  stopping ; 
and  why  did  they  P  Because  they  found 
inconvenience.  The  principle  of  the  law 
did  not  allow  the  tendency  to  perpetuity, 
and  when  a  limitation  had  that  tendency, 
they  stopped  at  it.  So  here  these  pro- 
visoes are  the  subject  of  limitation,  and  you 
haye  had  to  construe  and  mould  them,  if 
you  can,  so  as  to  meet  that  principle  in 

(a)  76.48. 
(6)  lb.  49. 
(r)  76.51. 
(</)  lb.  4&. 
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fche  law.  If  yen  find  that  thoy  are  not 
capable  of  being  so  dealt  with,  you  most 
strike  at  the  root  of  them,  and  upon  what 
gronnd  ?  Upon  the  ground  of  public 
policy.  Why  should  not  grounds  of  public 
policy  be  applied  to  limitations  of  this 
nature  aB  well  as  to  limitations  of  another, 
namely,  in  perpetuity  P  it  being  important 
that  you  should  not  allow  vague  and  yain 
limitations  to  be  inserted  in  the  will  of  a 
testator. 

My  lords,  I  shall  conclude  with  this  one 
observation.  I  pray  your  lordships  to 
bear  in  mind,  if  you  permit  this  mischief 
now  to  be  introduced,  what  the  bearing  of 
it  is,  and  where  it  will  stop.  You  might 
not  hereafter  be  able  to  stop  it,  because  a 
visible  inconvenience  came,  for  if  you 
permit  this  to  pass  where  the  inconveni- 
ence is  so  visible,  you  could  not  stop  any 
other  disposition.  My  lords,  men's  minds 
are  prone  to  embrace  precedents,  and  to 
graft  upon  them  new-fangled  schemes.  If 
yonr  lordships  decide  this  case  according  to 
the  opinion  of  the  majority  of  the  learned 
judges,  no  man  is  wise  enough  to  predict 
whore  the  mischief  will  stop.  I  ask  you  to 
consider,  if  there  should  be,  as  there  prob- 
ably would  be,  a  considerable  number  of 
landed  proprietors,  each  attempting  to 
raise  a  dignity  attached  to  his  own  private 
estate,  embarrassing  and  entangling  the 
Grown,  and  embarrassing  and  perhaps 
leading  into  mischief  the  Crown's  advisers, 
how  the  Crown  would  deal  with  the  cir- 
cumstances, and  how  the  law  would  stand 
with  respect  to  that  which  would  become 
a  public  mischief. 

I  our  lordships  ought  to  strike  at  this 
disposition  upon  the  ground,  and  upon 
tbo  ground  alone,  that  it  is  necessary  to 
do  so  for  the  sake  of  public  policy.  On 
these  grounds  I  have  to  advise  your  lord- 
ships that  upon  the  first  point  there  is 
no  condition  precedent,  and  that  no  such 
words  can  be  imported  by  law  as  the 
learned  judges  have  advised  your  lord- 
ships to  import  into  the  limitation.  And 
upon  the  other  point,  that  the  condition 
subsequent,  if  it  bo  a  condition,  is  illegal, 
and  therefore  void,  and  consequently  the 
decision  of  the  Court  below  must  neces- 
Farily  be  reversed. 


Lord  Ckahworth,  L.C.  :  My  lords,  if  I 
was  right  in  thinking  that  the  condition 
in  this  case  was  a  condition  precedent, 
the  other  question  substantially  does  not 
arise.  It  might  arise  in  certain  contin- 
genoiefl,  but  I  do  not  think  it  necessary 
for  me  to  go  into  that  (question.  I  have 
stated  my  grounds  for  thmking  that  there 
was  nothing  in  the  nature  of  the  proviso 
whifih  this  House  or  anpr  court  of  law 
could   deal   with   as    being    void    upon 


grounds  of  public  policy. (a)  I  shall  not 
repeat  the  reasons  which  I  have  stated; 
this  subject  of  public  policy  is  always 
exceedingly  difficult  to  deal  with.  Lord 
NoUinghamt  in  dealing  with  the  doctrine 
of  perpetuity, (&)  thought  that  a  limitation 
fcyin^  up  an  estate  for  a  period  not  ex- 
ceeding a  life  in  being  and  twenty-one 
years  afterwards  was  good ;  that  limita- 
tion has  been  adopted  and  acted  on ;  but 
it  would  be  a  very  dangerous  thing  now 
to  say  that,  in  deciding  a  question  of  per- 
petuity, we  should  be  governed,  not  by 
any  fixed  rule,  but  by  what  we  might 
consider  to  be  public  policy,  that  we 
should  extend  or  narrow  the  period  until 
practical  inconvenience  was  felt.  I  only 
wish  your  lordships  had  been  called  on 
to  decide  the  Theilluasonic)  will,  for  I  pro- 
test that  to  my  mind,  whatever  inconveni- 
ence arises  on  grounds  of  public  policy  as 
applicable  to  the  proviso  here,  I  think  that 
public  policy  was  thwarted  in  a  tenfold 
degree  by  TheUuMon'a  will.  The  object  of 
that  will  was  to  keep  mankind  out  of  the 
enjoyment  of  an  enormous  sum  of  money, 
which,  according  to  the  calculation  of 
actuaries,  might  have  amounted  to  many 
millions  before  anybody  should  enjo^  any 
port  of  it  or  more  than  a  small  portion  of 
it,  to  keep  everybody  out  of  the  enjoyment 
of  it  for  a  period  of  some  sixty  or  seventy 
years.  The  Court  said  there  was  nothing 
m  the  law  to  prevent  it,  but  that  it  was 
contrary  to  public  policy  is  proved  .by  the 
fact  that  in  the  very  next  year  the  legis- 
lature interfered  to  prevent  anything  of 
the  sort  happening  for  the  future. 

My  argument,  my  lords,  is  but  an  ad- 
ditional arjy^ment  to  those  I  have  alreadv 
stated,  which  arc  in  print,  and  which  I 
shall  not  trouble  your  lordships  by  refer- 
ring to  again.  I  must  make  one  observa- 
tion, that  if  I  have  come  to  an  erroneous 
conclqsion,  it  is  an  error  which  I  think 
I  have  less  reason  to  regret  than  perhaps 
could  ever  have  fallen  to  the  lot  of  any 
judge  who  has  committed  an  error ;  be- 
cause it  was  stated  to  me  as  Vice-Chancol- 
lor(d)  when  the  case  was  under  argument 
by  the  learned  counsel,  that  they  argued 
the  matter  in  order  to  get  a  decision,  but 
I  believe  neither  party  cared  which  way 
the  decision  went.  If  I  had  wished  for 
an  excuse  for  indolence,  it  was  tendered 
to  me  by  the  counsel  on  both  sides,  who 
in  substance  said  :  *'  If  your  lordship  will 
only  state  your  impression  upon  the  sub- 

(a)  See  the  report  of  the  ease  in  the  court 
below,  1  Sim.  N.S.  464. 

(6)  In  The  Duke  of  Norfolk* 8  Case.  3  Ch. 
Ca.  l,atpp.  2G,  47. 

(c)  Thellusson  v.  Woodford^  4  Ves.  237; 
aud  8ec  :i9  &  40  Geo.  3.  c.  US. 

{d)  See  above,  p.  199. 
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ject,  and  make  a  decree,  that  will  Batisiy 
UB,  for  all  we  want  is  a  toouB  standi  in  tlie 
House  of  Lords/'  I  mention  this  for  the 
^iurpose  of  saying  that  I  did  not  think  it 
consiatent  with  my  dnty  to  take  that 
coarse ;  I  did  oome,  as  it  tarns  oat  from 
the  opinion  of  the  noble  and  learned  lords, 
to  which  I  most  readily  bow,  to  a  wrong 
oonclasion,  though  I  am  8up{)ortedin  that 
Qondosion  by  tne  great. majority  of  the 
judges, who  also  differ  from  their  lordships' 
opinion.  I  can  only  say  that  I  am  glad 
that  the  real  rights  of  the  parties  have  now 
been  correctly  ascertained,  and  I  shall  re- 
joice, in  one  sense,  as  mach  as  any  o*f  yonr 
lordships  can  d6,  that  the  attempts  to  make 
these  extraordinary  wills  will  be  foand 
fiot  very  easy  to  carry  into  effect.  I  feel 
•as  mnon  as  any  of  yonr  lordships  that  it 
iiBezceedinglyto.be  deprecated  that  par- 
ties ehoald  be  allowed  to  puEzle  mankind 
and  interfere  with  the  ordinary  enjoy* 
ments  of  property  by  any  contrivances  or 
provisions  oat  of  the  ordinary  coarse  of 
limitation. 


Lord  Brougham:  My  lords,  I  believe 
we  are  all  of  opinion  that  the  attention 
my  noble  and  learned  friend  gave  to  this 
case  was  must  diligent  and  entire,  and 
that  he  might  very  easiljr  have  spared 
himself  the  tronble  of  giving  any  judg- 
ment in  the  Coart  below.  It  was  andeni- 
able,  apon  all  hands,  that  the  case  was 
broag&t  into  that  coart  with  the  view  of 
its  being  altimately  brought  to  yonr  lord- 
ships' Hoase,  whichever  way  my  noble 
and  learned  friend  decided  it. 

Decree  reversed,  with  directions ;  costs 
of  all  parties  to  be  paid  out  of  the  estate. 

Counsel  appeared  at  the  bar. 

EoU,  on  behalf  of  the  Eg&i-tom  of  Tat- 
ton,  submitted  that  as  his  clients  had  now 
no  further  interest  in  the  cause,  the  order 
of  the  House  might  be  drawn  up,  dismiss- 
ing them  from  the  suit. 

The  SolicitoT'Oeneral  thought  that  that 
could  not  be  conveniently  done.  He  then 
suggested  certain  words  to  be  introduced 
into  the  order,  and  said  that  it  ought  to 


be  left  to  the  Court  below  to  deikl  witik 

the  matter  of  dismissing  these  resp^ndenta 

from  the  suit. 
The  Lord  Chancellor  agreed  that  that 

would  be  the  proper  course. 
The  following  order  was  made — 
After  reciting  the  petition,  of.  appeal 

and  the  hearing,  it  was — 

"  Ordered  and  adjudged  that  the  saad  d^ree 
of  the  26th  February  1852,  so  far  as  complained 
of  in  the  said  appeal,  be,  aud  the  Baiae  is 
hereby,  reversed;  and  ft  is  declared  that  the 
several  provisoes  contained  in  the  vpill  of  John 
William,  Earl  of  Bridgewater "  (all  of  which, 
relating  to  the  acquisition  of  the  title,  were  then 
set  forth)  *^  are  in  the  nature  of  conditions  sub- 
sequent, and  not  precedent,  and  are  invalid  and 
void  in  law  :  nud  it  is  further  declared  that  tbp 
said  appellant  is,  under  and  by  virtue  of  the 
said  will  aud  codicils  of  the  said  John  William, 
Karl  of  Bridgewater,  in  the  pleading  mentioned, 
equitable  tenant  in  tail  male  in  possession 
(subject  to  the  jointure  of  his  mother,  Lady 
Marianne  Margaret  Egerton,  in  the  pleading 
mentioned,  and  to  the  term  for  secnring  the 
same)  of  the  estate  (other  than  leasehold  es- 
tates for  yean),  subject  to  the  trust  of  the  said 
will,  and  is  absolutely  entitled  to  the  leasehold 
estates  for  years  and  personal  chattels  thereby 
bequeathed  to  go  as  heiriooms  ;  but  as  to  sui^ 
leasehold  estates  and  personal  chattels,  subject 
to  the  gift  over  in  such  will  in  the  event  of  hi« 
dying  under  the  age  of  twenty-one  years,  wichr 
out  leaving  issue  male  of  his  body^  and  it  is 
farther  ordered  that  the  costs  of  all  parties 
in  respect  of  the  said  appeal  the  amount  g!  such 
costs  to  be  certified  by  the  clerk  assistant)  be 
paid  by  the  trustees  of  the  said  will  out  of  the 
personal  estate  of  the  said  testator,  John  Wil- 
liam, Earl  of  Bridgewater  :  Aud  with  these 
declarations  It  is  also  further  ordered  that  the 
cause  be  remitted  back  to  the  said  Coutt  of 
Chancery,  to  proceed  further  in  the  said  caose 
as  shall  be  just  and  consistent  with  these  decla- 
rations and  this  judgment.." 

Maibrials  haue  use  op. — The  argument 
is  founded  on  the  renort  in  4  H.I1. 1 ;  for 
the  answers  of  the  Joages  and  the  opinions 
of  the  Lords  the  following  have  been  used : 
the  printed  answers  of  the  Judges ;  the 
reports  in  4  H.L.  1 ;  23  L.J.  N.S.  Cb.  348; 
and  18  Jar.  71. 
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IN  THE  MATTER  OF  THE  STATES  OF  JERSEY. 

^— ^■^^— ■^— ^-^— -^»^».        ■  -  .  ■ 

Proceedings   before   The   Right    HoNouiuBii:   the   Lords   of   the 

.  '  C6MMITTEE  op  HeR  MaJESTY'S   PrTVY  COUNCIL  (i)  FOR  THE   AjITB*AIRS 

oi  Guernsey  and  Jersey,  in  the  Matter  of  the  States  of 
Jersey^  November  80th,  December  Ibt,  2nd,  and  Srd,  1863. 
(Ee'ported  in  9  Moo.  P.O.  X86.) 

On  #ebi^aTy  11th,  1852,  the  Crown,  on  the  petition  of  certnin  of  the  inhabitants  of  Jersey,  passed 
thH'c  Orderis  in  Coancil  estahlishiDg  a  stipendiary  magistrate's  court,  a  small  debts  court,  and  a 
police  force  for  St.  Heliers  t6  be  paid  out  of  a  local  rate,  and  transmitted  these  Orders  to  the 
R^jyal  Oonrt  of  Jersey  for  registratiou.  The  Royal  Court  suspeAded  the  registrati6n  '6f  the 
Orders^  and  referred  them  to  the  States  of  Jersiey.  The  States  farther  suspended  the  registration, 
and  presented  a  petition  to  the  Crown  eompiainiug  that'the  said  Orders-  were  uuconstitotiona],  as 
having  been  passed  without  the  assent  of  the  States.  The  petition  was  referred  to  the  Com- 
mittee of  the  Privy  Coancil  for  the  Affairs  of  Guenisey  and  Jersey,  which  consented  to  the 
iuspeosion  of  the  registration,  in  order  to  give  the  States  an  opportunity  of  legislating  to  the  same 
eflBsct.  Subsequently  th»  States  passed  six  Acts  for  that  purpose,  which  were  transmitted  for  the 
appvobation  of  the  Crown  in  Council.  Two  petitions  were  presented  to  the  Crown  in  favour  of 
the  original  Orders  and  against  the  Acts  passed  by  the  States,  and  a  third  petition  against  the 
Orders  and  two  of  the  Acts.  The  Crown  referred  all  the  petitions  and  the  proposed  Acts 
of  the-  States  to  the  Committee  of  the  Privy  Council  for  the  Affairs  of  Guernsey  and  Jersey, 
and  printed  cases  were  put  in  by  the  several  petitioners.  The  Committee,  after  hearing 
argnment,  reported  with  respect  to  the  Orders  of  February  11th,  1852,  that,  although  they 
appeared  well  calculated  to  improve  the  administration  of  justice,  yet,  as  serious  doubts  existed 
as  to  whether  the  establishment  of  such  provisions  without  the  assent  of  the  States  was  edn- 
sifitent  with  the  constitutional  rights  of  the  Island*  it  was  expedient  that  the  Orders  should 
be  withdrawn,  and  the  royal  assent  given  to  the  Acts  of  the  States.  This  report  was  cottfirmed 
V  Order  id  Council 

(1)  ]inne8ent :  The  Lord  Chancellor  (Lord  Cranworth),  the  Right  Hon.  Viscount  Palmerston 
(Home  Secretary),  the  Right. Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pembcrton  Leigh  (after- 
wards Lord  Kingsdown),  the  Right  Hon.  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Lord  Justice 
t  (ihiei;^  tibA  Wa^  Right  Hon.  Sir  John  Patteson.  Assess^t* :  Th«  Attofney-General  (Sir^  Alexander 
CMkbiKti)  Ipidrthe  ^Ifdtor^eneral  (Sir  Rl(^rd  Bethel!).  '  The  Lav  Officers  usuafly  aet  as  «ar 
•jficit  asMfcsors  to  Iha-Cbmanittee  fbc  OtnriHay  and- Jersey.  In  the'/Visof#  Board  Case,  1894  (irtoe 
below,  p. '8!3t2ti)  they  appealed -for  the  GiowBi 

In  tliis  cad^'fleV^fal  petitioiii  fi'om 'the  |  eating  with  the  States  of  Jersey*,  three 
'Island  of  JerseV  were  referred  to.  the  ,  Orders  in  Oooncil  dated  the  11th  of  Febrtr- 
.Committcso'  of  tne  Privy  Ootincil  for  the  aiy  1852,  Tor  the  pnrposp  of  carding  out 
aflbirs  of  Grifernsey  and  Jersey.  The  peti-    these  objects. 

'tions  rtcised  a  Question  t»  to  the '  preroga-  i  *  *  1.  An  Order  for  establishing  a  Court  for 
ttVerigtrt-Of 'the  G^wn  to  originilte  and  '  taking  preliminary  p^c^edirigs  in  criminal 
brommghte  of  it^  own  aocOrd  Orders  cases,  and  of  summary  jurisdiction ; 
J*  CbhnciP  havinfif  the  force  arid  effect  of 


itt^ 

kws  for  the  Island  of  Jersey,  without  the 
oon'cQrreh^e  of  ^th^'  States  of  the  Island. 

The  case  arose  tinder  the  following  oir- 
camBtances :— ^ 

*  Ih.May  1851,  a  deputation  of  a  New 
Police  Committee,  wnicb  had  been  a]3- 
pointed  at  a  public  meeting  of  the  inhabi- 
tants of  the  Island,  lodged  with  the  Home' 
Secretary  a  petition  addressed  to  Her 
Majesty  in  Council,  praying  for  the  esta- 
blishment of  a  police  magistrate,  a  paid 
police,  and  a  Court  of  Eeqaests  for  the 
recovery  of  small  debts. 

Her  MfQosty  having  taken  the  prayer 
of  the  petition  into  consideration,  by  the* 
advice  of .  Her  Privy  Council  issued,  of 
her  own  accord  and  without  commnui- 


**  2.  All  Order  for  establishing  a  Oivfl 
Court  of  sumteary  jurisdiction  for  ?fche 
more  easy  recover^  ^f  small  debts ;  arid'  ' 

"3.  An  Order  for  thd'e^tablishmen!  in 
the  town  of  i}t.  Helier's  and  it^  vicinity  of 
a  new^  police^*  in  Wett  6f  the*  t^i^^i^^  es'ta- 
biishment."(a)  '  '    * 

These  Orders  in  Council  of  February 
11th  were  communicated  to  the  Royal 
Court,  together  with  a  letter  from  the 
IJnd^r  Secretary  for  the  Home  Depart- 
ment directing  that  they  should  be  regis- 
tered ;  but  the  Royal  Court  suspiended  the 

(a)  Orders  1  and  S  were  designed  to  remady 
defects  noticed  in  the  First  Report  of  the  Royal 
Commission  on  the  state  of  the  Criminal  Law  in 
the  Channel  Islands.  See  Vclow,  App.  C.  p.  1127. 
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registration,  and  referred  them  to  the 
States  of  the  Island.  Thereupon  the 
States,  on  the  5th  of  May,  passed  an  Act 
directing  the  Orders  in  Council  of  Fehru- 
ary  11th  to  he  lodged  au  Oreffe,  and  sus- 
pending their  registration  so  as  to  allow 
of  representations  heing  made  to  the 
Queen  in  Council. 

The  States  then  presented  a  petition, 
herein  numbered  (1),  dated  2lBt  May  1852, 
to  Her  Majesty  in  Council,  representing 
that  the  Orders  in  Council  of  February  lllh 
were  an  infringement  of  their  rights  and 
privileges,  and  praying  that  they  might  be 
recalled.  They  contended  that  the  Crown 
had  no  right  of  legislation  or  taxation  in 
the  Island  without  the  assent  of  the  States. 
This  and  the  other  petitions  (a)  mentioned 
below  cover  the  same  ground  as  the  cases 
afterwards  put  in  by  the  seyeral  peti- 
tioners, and  set  out  below. 

This  petition  (1)  having  been  referred  by 
Order  in  Council  of  15fh  June  1852,  to 
the  Lords  of  the  Committee  of  Council 
for  the  affairs  of  Guernsey  and  Jersey, 
their  Lordships  in  June  1852  intimated 
to  a  deputation  of  the  States  their  con- 
sent to  suspend  the  registration  of  the 
Orders  in  Council  of  February  11th,  in 
order  that  the  States  might  have  time  to 
pass  certain  Acts  in  accordance  with  the 
provisions  of  the  said  Orders  in  Council. 

Accordingly,  after  many  sittings,  the 
States,  in  August  18-')2.  passed  as  substi- 
tutes for  the  above  Orders  in  Council,  six 
Acts,  which  were  transmitted  for  Her 
Majesty's  approbation,  and  were  now  sub- 
mitted with  the  Orders  in  Council  of 
February  Llth,  1852,  for  the  advice  and 
consideration  of  the  Committee.  These 
Acts  were  respectively  entitled : — 

First. — An  Act  relating  to  the  number 
and  powers  of  the  Centeniers  and  other 
officers  of  St.  Helier's  and  other  parishes. 

Second. — An  Act  for  the  appointment 
of  a  paid  Police. 

Third. — An  Act  to  amend  the  practice 
in  taking  down  evidence  in  Criminal 
Cases. 

Fourth. — ^An  Act  for  the  establishment 
of  a  Court  for  the  Recovery  of  Small  Debts 
not  exceeding  ten  pounds. 

Fifth. — An  Act  to  amend  the  practice 
of  the  Boyal  Courts  in  certain  cases. 

Sixth. — An  Act  to  establish  a  Court  for 
minor  Criminal  offences. 

In  addition  to  the  petition  (1)  of  the 
States  the  following  petitions  were  also 
referred  to  the  Committee : — 

A  petition,  herein  numbered  (2),  in  fa- 
vour of  the  three  Orders  in  Council  of  Feb- 
ruary llth,  dated  June  1852,  and  presented 
by  certain  merchants,  bankers,  tradesmen, 

(a)  This  nDil  the  folIoM  ing  petitions  are  set  \ 
out  ID  9  Moo.  r.C.  ' 

Cass  vob  tub  States. 


and  other  inhabitants  of  St.  Helier's  before 
the  States  had  passed  the  six  Acts  above 
mentioned. 

The  petitioners  denied  that  the  Boyal 
Court  had  any  right  to  suspend  registra- 
tion of  the  Orders  in  Council  of  February 
llth,  and  contended  that  the  Order  in 
Council  of  2l8t  Mav  1679(a)  allowing 
of  such  suspension  had  been  repealed 
as  prejudicial  to  the  royal  authority  by 
the  Order  in  Council  of  17th  December 
1679.{h)  They  denied  the  authority  of  the 
States  to  legislate  or  tax  without  special 
permission  from  the  Crown,  and  contended 
that  the  whole  legislative  authority,  both 
initiatory  and  final,  ou  all  matters  left 
unprovided  for  by  Act  of  Parliament,  was 
vested  in  Her  Majesty.  The  petitioners 
also  complained  of  the  measures  taken  by 
the  States  to  pay  their  deputies  and 
employ  counsel  before  the  Committee 
without  any  lawful  right,  and  without  ob- 
serving the  provisions  of  the  Order  in 
Council  of  2rid  June  1786.(c)  Finally  they 
prayed  that  the  States  might  be  peremp- 
torily ordered  to  promulgate  the  Orders 
in  Council  of  Fehruary  llth  as  was  done 
on  7th  March  1785  (d)  and  to  carry  them 
into  operation  without  the  least  delay,  as 
was  done  on  25th  March  1697,(e)  and  that 
they  might  be  interdicted  from  applying 
any  portion  of  the  public  money  to  defray 
the  costs  and  charges  of  their  deputation, 
and  ordered  to  refund  such  money  if 
already  paid. 

A  petition,  herein  numbered  (3),  pre- 
sented September  2nd,  1852,  against  the 
Orders  in  Council  of  February  llth,  and 
also  against  the  confirmation  of  two  of  the 
Acts  passed  by  the  States,  namely,  the  Act 
for  the  Recovery  of  Small  Debts,  and  the 
Act  for  the  Appointment  of  a  Paid  Police. 
This  petition  bore  four  thousand  four  han- 
dred  and  twenty-seven  signatures. 

A  petition,  herein  numbered  (4),  dated 
October  25th,  1852,  in  favour  of  the  Orders 
in  Council  of  February  llth  and -against 
the  confirmation  of  the  six  Acts  passed  by 
the  States.  This  petition  bore  rorty-nine 
signatures. 

A  petition,  herein  numbered  (5),  dated 
21st  October  1852,  by  Sir  ThomoB  Le 
Breton,  the  Bailiff  and  Chief  Magistrate  of 
the  Island  of  Jersey,  praying  for  com- 
pensation for  the  loss  of  fees  which  ho 
would  sustain  if  some  of  the  proposed 
Acts  of  the  States  should  become  law. 

A  petition,  herein  numbered  (6),  undated, 
by  Mr,  Charles  de  8ie.  Croix,  the  Greffier 
of  the  Boyal  Court  of  Jersey,  to  the  like 
purpose  and  effect. 

(a)  See  below,  App.  B,  p.  3108. 
(6)  See  below,  App.  B,  p.  1113. 
(r")  Sec  Ih»1ow.  App.  B,  p.  1122. 

(d)  See  holow,  App.  B,  p.  1122. 

(e)  TMr  rcferonee  has  not  been  vcfi6ed. 
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In  the  absence  of  a  fuller  report  of  the 
arguments  before  the  Committee,  the 
nature  of  the  questions  at  issue  is  best  seen 
in  the  cases  prepared  by  counsel,  and  the 
annexed  appendices. 

Case  on  Behalf  of  the  States  of 

Jersey. 

The  States  put  in  a  printed  case  in  sup- 
port of  their  petition,  (a)  and  submitted 
that,  according  to  the  constitution  of 
Jersey,  Her  Majesty  in  Council  was  not 
empowered  to  pass  any  laws,  or  impose 
any  taxes  upon  the  inhabitants  of  Jersey, 
wiihout  the  concurrence  of  the  States, 
the  legally  constituted  legislature  of  the 
Island.    The  case  proceeded  ; 

"  The  States  do  not  now  claim  for  them- 
selves the  power  to  enact  permanent  laws, 
or  to  impose  taxes  (except  upon  extraordi- 
nary emergencies,  as  for  the  defence  of 
the  Island),  without  the  sanction  of  the 
Crown. 

"  All  they  allege  is  that,  as  in  Great 
Britain  the  people  can  only  be  taxed, 
and  laws  can  only  be  made,  with  their 
own  oonsent,  expressed  through  their 
representatives  the  Commons*  House  of 
Parliament,  so  in  Jersey  the  inhabitants 
cannot  be  taxed,  nor  can  laws  be  en- 
acted, without  their  concurrence,  given 
by  their  representatives,  the  States  of 
the  Island;  that,  as  a  general  principle, 
the  exclusive  legislative  authority,  com- 
petent to  fix  or  change  the  municipal  law 
of  the  Island,  resides  in  the  States,  repre- 
senting, by  their  three  orders  of  Jurats, 
Clergy,  and  Constables,  the  whole  com- 
niuuitv,  as  the  propounding  power,  and  in 
Her  Majesty  in  Council  as  the  supreme 
governor  and  controller  over  them. 

"  The  States  submit  the  following  state- 
ment  of  their  constitutional  rights  and 
privileges — 

"  The  States  of  Jersey  have  from  time 

immemorial  existed  as  a  legislative  body, 

ftnd  have  been  recognised  as  such  by  in- 

nmnerable  Charters  and  Orders  in  Coun- 
cil. 

"  It  would  not,  indeed,  be  difficult  to 
prove  that,  prior  to  the  Conquest,  the 
Bnkes  of  Normandy  neither  possessed 
nor  claimed  tbe  right  to  impose  taxes 
upon  the  people,  except  through  the  Acts 
of  the  States,  as  appears  by  the  following 
passage  from  the  Commentaries  on  the 
Couiume  de  Normandie  by  GodefroyM 
p.  278,  Edit.  1626- 

"  I  Forme  Ancienne  de  leTer  les  Imposts. 
Anciennement  tontes  levies  de  denien  fors  le 

(a)  Nnmbered  (1),  above,  p.  287. 

(6)  Godefroy,  Jacques  (1587-1652).  Com- 
BMotaires  snr  la  coustume  rcform^e  du  pays  et 
dacbe  de  Normandie,  2  vols.,  fol.  Bouen,  1C26 ; 
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revenudu  domainc  ne  sc  fais(>ieut,  que  du  con- 
sentement  de  Estats,  dequoy  Its  vcBtiges  se  re- 
marquent  encore  en  ceste  rroviiiec  (antiqu» 
libertatis  monumenta).  Kt  a  ceste  cause  8*appel- 
loient  aides,  octrois,  sul>ventions,  subsides,  et 
non  tailles,  imposts,  tributs,  ijui  sont  noms  plus 
durs  et  odieux,  dont  rHistorie  de  France  fournit 
assez  d'exemples.' 

"  The  same  principles  are  to  be  found  in 
the  Oharte  aux  Normans,  in  the  Com- 
mentaries upon  the  same  CoiUume,  by 
BouilU,  f.  26.(a) 

**  But  conceiving  such  an  inquiry  to  be 
unnecessary,  the  statement  is  confined  to 
what  has  been  the  constitution  of  Jersey 
in  comparatively  later  ages,  and  especially 
to  the  existing  powers  of  the  different 
branches  of  the  Island  legislature. 

''From  the  fact  that  tbe  records  of 
the  Island,  from  destrnction  and  other 
causes,  only  commence  in  the  year  1520, 
and  that  a  public  registry  was  not  estab- 
lished till  1601,  it  is  impossible  to  trace 
the  origin  of  the  States  as  at  present 

and  see  de  Gruchy,  L* Ancienne  coutume  de 
Normandie,  Jersey,  1881;  Tardif,  Coutumiers  de 
Normandie,  1881,  &c.;  First  Beport,  &c.,  be- 
low, App.  C,  p.  1127. 

(a)  Le  Romll^,  Gaillaume,  of  Alen^on  (1494- 
1550),  Le  Grand  Coustumier  du  pays  et  duche 
de  Normandie,  fol.  1539  (see  below,  p.  1128). 
The  charter  granted  by  Louis  Hntin  in  1814  is 
there  set  out  in  old  French.  There  is  a  Latin 
version  in  Recueil  des  Anciennes  Lois  Fran9ai8e8, 
vol.  3,  p.  48,  where  it  is  said  to  have  been  granted 
Ob  the  complaint  "  baronum,  militum,  et  aliorum 
nobilium  subditorum  ac  prslatomm  ducat  us 
nostri  Normaniai."  The  French  version  adds  the 
*'  menu  peuple  "  amonir  the  complainants,  and 
there  are  other  variations.  Artide  V.  of  the 
Latin  version  is  as  follows:  **Item,  quod  de 
cetero  per  nos,  aut  successores  nostros  in  dicto 
ducatu,  in  personis  ant  bonis  ibidem  commoran- 
tium,  ultra  redditus  communes  et  servitia  nobis 
debita,  tallias,  ezactiones,  subventiones,  imposi- 
tiones  facere  non  possimus,  nisi  evidens  utilitas 
aut  emer^ns  nccessitas  id  exposcat."  See 
Martin,  Uistoire  de  France,  vol.  4,  p.  319,  4th 
edit.  In  the  '<Copie  des  franchises  que  le 
roi  dengletcrre  a  en  Gueriierie  et  que  les  hommes 
de  Guemerie  ont,"  circ.  1274,  in  the  Archives  du 
D^partemeut  de  la  Manche,  fonds  du  Mont  St. 
Michel,  printed  in  Havet,  Les  Coura  Koyales  des 
lies  Normandes,  pp.  1 83-6,  is  the  following : — 
'*  These  are  the  franchises  of  the  people  of 
Guemsey.  First,  for  seventy  pounds  of  aid 
which  our  lord  the  King  takes  for  all  the  Isle 
of  Guemsey,  they  ought  to  be  quit  from  military 
service,  and  from  cavalcade  (cbevauchic),  and 
from  tallage,  except  for  the  body  of  our  lord  the 
King,  if  he  be  kept  in  prison,'from  which  God 
keep  him,  and  to  have  right  of  trial  (e  por 
avoir  droit  ou  pais)  by  the  judgment  of  twelve 
jurors  without  going  out  of  the  country,  unless 
it  be  to  give  gage  nud  pledge  that  they  have 
made  false  judgment."  This  translation  is  taken 
from  the  Crown  Appendix  in  the  Prison  Board 
Case,  1894,  see  below,  p.  8l27i. 
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constitnted ;  but  it  is  clear  that  it  is  of  a 
very  great  antiaiiity.(a)  In  a  royal  letter 
of  the  6th  April  1561,  King  Edward  VI. 
addresses  the  States  thus — 

" '  A  nog  bien  aimez,  le  Bailiff,  et  Jures,  et 
autres  les  Estate  de  I'lsle  de  Jersey.' 

''  And  in  the  report  made  on  the  Srd  April 
1591,  in  the  reign  of  Queen  Elizabeth,  by 
the  Royal  Commissioners  Pyne  and  Nap' 
per,{h)  it  is  said — 

" '  Que  de  tout  temps  dont  il  y  a  memoire  du 
contraire,  le  Bailly  et  Jorets  de  la  dite  Isle  ont 
eu  jurisdiction  sur  etconeernant  toutes  mati^res 
en  justice,  dans  icelle  ile,  et  pareillement  ont 
manid  les  affaires  de  grande  importance  avec 
^assistance  da  Commun  Conseil  nomm^  com- 
munement  les  Estats.' 

"By  the  Order  in  Council  of  the 
29th  July  1619,  which  resulted  from  the 
report  of  the  Boyal  Commissioners  Cora- 
way  and  Birdt  the  powers  of  the  Assembly 
of  the  States,  almost  in  their  present  ex- 
tent, were  distinctly  recognisea.(c) 

**  It  appears,  moreover,  from  documents 
of  the  same  period,  that  the  States  were 
then  composed  of  the  twelve  Jurats,  the 
twelve  Ministers  or  Rectors,  and  the  twelve 
Constables,  and  they  are  at  present  con- 
stituted in  like  manner ;  the  Jurats  being 
elected  by  the  whole  body  of  ratepayers 
throughout  the  Island ;  the  Rectors  being 
appointed  by  the  Gk)vernor,  representing 
the  Crown;  and  the  twelve  Constables 
elected  for  three  jrears  by  the  ratepayers 
of  the  twelve  parishes,  of  which  they  are 
respectively  tne  representatives.(eZ) 

**  As  regards  the  number  of  electors  by 
whom  the  Jurats  and  Constables  are  chosen, 
every  person  possessed  of  property  within 
the  Island  of  the  value  of  40/.  may  be  as- 
sessed, consequently  the  number  of  persons 
entitled  to  vote  is,  as  may  be  supposed, 

(a)  The  States  are  first  mentioned  by  that 
name  in  a  deed  of  1497  regelating  the  govern- 
ment of  two  schools,  one  of  which  was  to  be  in 
the  house  built  in  time  past  "  p.  les  Estatz  du 
pays."  The  deed  also  recites  an  Order  *'  by  the 
consent  of  all  the  States  and  the  common  assent 
of  the  »aid  Island."  The  Ordinance  of  Mau- 
levrier,  during  the  French  occupation  in  1462, 
provides  that  the  Jurats  shall  be  elected  "  par 
les  Bailly  et  Jur6s,  les  Curez  et  Cdnestables  des 
paroesses  de  Tlsle."  Crown  Appendix  to  Prison 
ISoard  Case,  1894,  p.  167.  Havet,  Cours  Uoyales 
des  Isles  Normandes,  p.  58,  argues  that  the 
States  are  referred  to  in  earlier  documents  a» 
"  Jurati  et  communitas  insula." 

(6)  See  Le  Geyt  (1676-1711),  Les  Consti- 
tutions, les  Lois,  et  les  Usages  de  Jersey,  ed. 
1847,  vol.  4,  p.  485-497 ;  Le  Quesne,  Constitu- 
tional History  of  Jersey,  p.  213. 

(c)  See  below,  App.  B,  p.  1102. 

(rf)  A  fourth  order  of  Deputies,  three  for 
St.  Helier's  and  one  for  each  of  the  eleven  rural 
parishes,  was  added  in  1856. 

Cask  for  tub  States. 


very  considerable ;  and  bears,  probably,  a 
much  larger  proportion  to  the  number  of 
inhabitants  than  would  be  the  case  in  any 
town  in  England  of  the  same  numerical 
population. 

'*  In  the  early  periods  of  the  historv  of 
Jersev,  and  prior  to  the  Order  of  the  28ih 
March  1771, (a)  hereinafter  mentioned,  the 
Royal  Court,  consisting  of  the  Bailiff  and 
twelve  Jurats,  sometimes  even  without  the 
concurrence  of  the  other  constituent  parts 
of  the  States,  exercised  to  a  certain  extent 
a  legislative  power  in  the  adoption  of  local 
political  ordinances  and  regulations  ;  but 
in  all  matters  of  great  weight,  and  par* 
ticularly  whenever  the  Governor,  Bailiff, 
and  Jurats,  found  it  necessary  to  raiso 
money,  tbey  were  obliged  to  obtain  tho 
consent  of  the  people  on  whom  such 
money  was  to  be  raised,  and  then  the 
Royal  Court  was  assisted  by  the  twelve 
Ministers  and  twelve  Constables;  but 
now  the  legislative  power  is  exclusively 
vested  in  the  whole  Assembly  of  the 
States. 

"  By  the  Order  in  Council  of  the  28th 
March  1771,  which  deprived  the  Royal 
Court  of  all  authority  to  enact  political 
or  other  ordinances,  the  legislative  powers 
of  the  States  to  originate  and  discoss 
all  laws  for  the  government  of  the  Island 
were  clearly  and  finally  defined  and  de- 
clared ;  and,  placed  at  the  head  of  tho 
Code  of  Laws  of  1771,(5)  then  collectedand 
agreed  upon  by  the  States,  and  confirmed 
by  his  then  Majesty,  the  said  Order  has 
always  been  jnstly  viewed  by  the  inhabi- 
tants of  Jersey  as  the  bulwark  of  their 
ancient  liberties.  Of  this  Order  of  tho 
28lh  March  1771,  the  following  is  an 
extract : — 

" '  Upon  consideriog  the  annexed  coUeckion 
or  Code  of  Laws  agreed  upon  by  the  States  of 
the  Island  of  Jersey,  and  transmitted  for  Uis 
Majesty's  Royi^  approbation,  Uis  Majesty, 
taking  the  same  into  consideration,  is  hereby 
pleased,  with  the  advice  of  his  Privy  Council, 
to  approve  of,  ratify,  and  confirm  the  said  col- 
lection of  laws,  and  to  order  the  same,  together 
with  this  Order,  to  be  entered  apon  the  Register 
of  the  same  Island,  and  observed  accordingly. 

'*  *  And  His  Majesty  doth  hereby  order  that 
no  Laws  or  Ordinances  which  may  be  made 
provisionally,  or  in  view  of  being  afterwards 
assented  to  by  His  Majesty  in  Cooncil,  shall 
be  passed  but  by  the  whole  Assembly  of  the 
States  of  the  said  Island,  and  with  respect 
to  such  provisional  laws  and  ordinances  so 
passed  by  them,  that  none  shall  be  put  or  remain 
in  force  for  any  longer  time  than  three  year8,(e) 

(a)  See  below,  App.  B,  p.  1119. 

(6)  A  Code  of  Laws  for  the  Island  of  Jersey, 
1771  ;  see  First  Report,  below,  App.  C,  p.  1133. 

(c)  The  Order  in  Council  of  14th  April  1884 
gives  the  States  power  to  renew  ordinances  from 
three  years  to  three  years. 
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bat  that  the  sanies  apOD  its  beinff  represented  by 
the  States  to  His  Majesty  that  the^  are  found  by 
experience  to  be  meAil  and  expedient  to  be  con- 
tmned,  shall,  having  first  obtained  His  Majesty's 
Boyal  sanction,  and  not  till  then,  be  inserted 
and  become  part  of  the  code  of  the  political 
laws  of  the  said  Island. 

''  *  And  His  Majesty  doth  further  order  that 
when  anything  is  proposed  to  the  Assembly  of 
the  States  it  shall  be  wrote  down  in  the  form  in 
which  it  is  meant  to  be  passed,  and  there  shall 
be  debated,  after  which  it  shall  be  lodged  au 
Oreffe  for  fourteen  days  at  least  before  it  is 
determined,  in  order  that  every  individual  of  the 
States  may  have  full  time  to  consider  thereof, 
and  the  Consiables  to  consult  their  constituents, 
if  they  think  necessary,'  &c.,  ^c. 

"It  is  obseryable  that  the  Order  iu 
Council,  and  the  Code  confirmed  by  it, 
only  purport  to  be  declaratoiy  of  what 
the  ancient  priyileges  of  the  States  had 
been  from  time  immemorial,  and  of  what 
the  laws  of  the  Island  then  consisted. 

"  Under  this  Order,  proyiaionallaws  for 
three  ^ears  have  ever  smce  (subject  to  the 
negative  voice  of  the  Governor,  and  the 
power  of  dissent  of  the  Bailiff,  hereinafter 
mentioned)  been  made  by  the  States,  such 
laws  taking  immediate  effect,  and  not  re- 
quiring either  the  previons  or  sabsemient 
sanction  of  the  Grown,  but  being  only  of 
a  local  and  mimicipal  character,  and  not 
concerning  the  interest  or  prerogative  of 
the  Grown,  or  touching  the  constitution 
or  any  of  the  laws  already  in  force  in  the 
Island. 

"  With  regard  to  these  provisional  laws, 
if  the  Lieutenant-Governor  shall  consider 
any  act  as  prejudicial  to  Her  Majesty's 
Bcrvioe,  or  if  the  Bailiff,  the  President  of 
the  States,  shall  conceive  a  proposition  to 
concern  Her  Majesty's  interest  or  preroga- 
tive, or  the  constitution  or  lAws  of  the 
country ;  the  one  has  power  to  negative 
(5th  Ordinance  of  the  Boyal  Gommissioners 
of  the  3rd  April  1591,(a)  and  the  Order  in 
Council,  29th  July  1 619)(6),  and  the  other 
to  place  his  dissent  upon  (Order  of  the 
2nd  June  1786(e))  any  such  act  or  oropo- 
sition.  No  permanent  laws  intenaed  to 
be  passed  by  the  States  have  any  immedi- 
ate effect  until  the  Boyal  assent  has  been 
first  obtained;  and  to  carry  out  this 
obje(jt,  every  permanent  Act  invariably 
contains  some  clause  of  a  conditional 
nature,  e.g, — 

'Moyennant  la  sanction  d^  sa  tr^s  Szcellente 
Majeste  en  Gonseil,' 

or  words  to  the  like  effect.  With  regard 
to  permanent  laws,  the  negative  voice  or 
dissent  is  not  exercised  or  required,  as 
such  laws  are,  in  their  very  terms,  not 

(a)  See  below,  App.  B,  p.  1101. 
(6)  See  below,  App.  B,  p.  1 102. 
(c)  See  below,  App.  B,  p.  1122. 


effectual  until  the  sanction  of  the  Grown 
itself  is  given  thereto. 

"  Thus  it  appears  that  the  power  of  the 
States  to  originate  and  enact  laws  is 
surrounded  by  every  possible  safeguard. 

"  By  a  provision  also  in  the  Code  an- 
nexed to  the  Order  of  1771  (at  p.  159),(a)  no 
Orders  in  Gouncil  can  be  executed  in  Jersey 
before  they  have  been  presented  to  the 
Boyal  Gourt  for  registration  and  publi- 
cation, which  Gourt  has  thereby  the 
SDwer  to  suspend  the  registration  of  such 
rders.  Warrants,  etc.,  emanating  from  the 
Sovereign,  as  they  may  deem  to  be  con- 
trarv  to  the  Gharters  and  privileges  of,  or 
burdensome  upon,  the  Island,  until  the 
case  has  been  represented  to  Her  Majesty, 
and  Her  Majesty's  pleasure  known  thereon. 

"  Again,  all  Acts  of  the  Imperial  Par« 
1  lament  by  which  the  Island  of  Jersey  is 
named  must  be  in  like  manner  registered 
and  published  in  the  Island. 

'*  By  these  means  a  system  of  mutual 
checks  is  established:  upon  the  States, 
by  the  negative  voice  of  the  Lieutenant- 
Ghovemor,  and  the  power  of  dissent  in  the 
Bailiff;  and  upon  the  Grown,  by  the 
power  of  the  Koyal  Gourt  to  suspend  the 
registration  of  any  measures  deemed  preju- 
dicial to  the  constitutional  rights  of  the 
people.  So  entirely  has  this  right  of  the 
States  to  originate  laws  that  are  to  oper- 
ate within  the  Island  been  recognised, 
that,  on  frequent  occasions,  when  it  has 
been  thought  by  Her  Majesty's  Govern- 
ment to  be  expedient  that  the  provisions 
of  an  Act  of  Parliament,  wherein  the 
Island  has  not  been  expresslv  named, 
should  be  extended  to  the  Island,  Her 
Majestv  in  Gouncil,  so  far  from  insisting 
upon  the  registration  of  such  Act  by  a 
compulsory  Order,  or  passing  imperative 
Orders  in  Gouncil  embodying  its  pro* 
visions,  has  invited  and  recommended 
the  States  to  legislate  upon  the  basis  of 
the  Act  of  Parliament,  and  if  the  States 
have  seen  occasion  to  vary  the  terms  of 
such  Act,  in  order  to  render  the  pro- 
visions in  imison  with  the  laws  and  instir 
tutions  of  the  Island,  no  objection  has 
ever  been  raised  to  their  doing  so. 

**  And  where  objections  have  occurred  to 
Her  Majesty's  Privy  Gouncil  to  laws  so 
adopted  by  the  States,  and  transmitted  for 
the  Boyal  sanction,  Her  Majesty  in  Gouncil 
has  not  thought  fit  to  amend  such  laws, 
or  by  an  Order  in  Gouncil  to  re-enact 
them,  without  a  reference  to  the  States  ; 
but  the  laws  have  invariably  been  sent 
back  with  suggestions  from  Her  Maiesty's 
Privy  Gouncil,  to  be  reconsidered  by  the 
States,  and  thus  the  free  legislative  action 
of  the  States  has  been  preserved  unim- 
paired.   Instances  are  not  wanting  whci«o 

(a)  See  below,  App,  B,  p.  II  2o. 
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eFentnally  modifioations  adopted  by  the 
States,  though  not  in  conformity  with  the 
recommendations  of  their  lordships,  have 
received  the  sanction  of  Her  Migestj  in 
Council. 

"  Although  the  States  consider  that  the 
sole  right  of  legislation  in  the  States  has 
Ijcen  nnallj  settled  by  the  Order  of  the 
28th  March  1771,  yet,  as  the  right  of  the 
Crown  to  tax  the  inhabitants  of  Jersey 
without  their  concurrence,  has  been 
broadly  asserted  in  a  petition  hereafter  to 
be  alluded  to,  the  States  deem  it  proper 
to  make  some  observation  in  respiect  to 
local  taxation  in  the  earlier  periods  of  the 
historT  of  the  Island. 

*'  The  States  would  observe  that  while 
one  of  tlM  most  important  privileges  of 
this  Island  is  that  of  not  being  subject  to 
be  taxed  by  the  Imperial  Parliament,  in 
which  it  is  unrepresented,  it  has  always 
been  understood  that  no  tax  can  be  im- 
posed upon  the  people  of  Jersey  except 
with  the  consent  of  the  States,  by  whom 
they  are  represented. 

**In  the  History  of  Jersey  (a),  pub* 
lished  by  the  Bev.  Fhilip  FaUe  in  the  year 
1694,  speaking  of  the  States,  he  says — 

" '  The  business  of  these  meetings  is  the  raising 
o^  money  to  supply  public  occasions.  For,  as 
in  England  money  cannot  be  raised  upon  the 
subject  but  by  consent  of  Parliament,  so  here, 
it  is  a  received  maxim  that  no  levies  can  be 
made  upon  the  inhabitants,  unless  agreed  to  by 
their  representatives  assembled  in  Common 
Council.' 

' '  After  a  diligent  search  of  the  Records  of 
the  Island,  it  would  seem  that  at  different 
periods  previous  to  the  year  1771  the  States 
passed  numerous  Acts  raising  money  for 
public  purposes  upon  the  people,  even 
without  the  sanction  of  the  Sovereign  in 
Council.  Of  this  nature  are  laws  and 
ordinances  for  the  immediate  defence  of 
the  Island,  and  for  the  usual  and  ordinary 
exigencies  which  the  maintenance  of  the 
poor  and  the  particular  interests  of  the 
Island  may  have  rendered  absolutely 
necessary. 

*'  And  even  after  the  year  1771,  under 
an  erroneous  construction  of  the  Order 
of  the  28ih  March  in  that  year,  the 
States  endeavoured  to  levy  taxes  and 
duties  and  pass  other  laws,  without  the 
sanction  of  tne  Crown ;  but  such  Acts  were 
directed  by  the  Privy  Council  to  be  erased 
from  the  Becords,  as  by  the  Orders  in 
Council  of  the  20th  April  1774(6)  and  the 
2nd  June  1786  (c)  appears. 

'*  But  it  is  evident,  from  the  same 
Becords,  that  the  Crown  never  assumed 

(a)  Account  of  the  Island  of  Jersey,  ed. 
Durell,  18S7,  p.  1 62. 
(6)  See  below,  App.  B,  p.  IISI. 
(c)  See  below,  App.  B,  p.  1122. 

Cask  vor  tiik  Statxs 


the  right  to  tax  the  inhabitants  of  Jeney 
without  their  concurrence. 

'*  It  would  not,  indeed,  be  matter  of 
wonder  if,  during  the  centuries  which  have 
elapsed  since  the  conquest  of  England  and 
the  many  disturbed  passages  in  our  his- 
tory, instances  could  be  quoted  of  Orders 
in  Council  appearing  to  emanate  directly 
from  the  Sovereign,  without  the  concur- 
rence of  the  States.  But  in  truth  the 
States  can  fearlessly  assert  that  there  is 
upon  record  no  instance,  as  regards  Jer« 
sey,  where  the  inhabitants  have  been 
taxed,  unless  with  the  previous  oonsent  of 
the  States;  nor  are  they  aware  of  the 
existence  of  any  one  law,  of  a  purely  local 
nature,  which  has  not  first  received  their 
sanction. 

"  In  the  petitions  presented  in  favour 
of  the  Orders  in  Council  of  the  11th  Feb- 
ruary 1852,  or  against  the  recent  Acts  of 
the  States,  there  are  certain  Orders,  let- 
ters, and  documents  which,  it  is  alleged, 
establish  that  right  to  the  Crown. 

"  In  the  first  place  it  is  worthy  of  re- 
mark, that  almost  all  those  Orders,  &c., 
were  of  a  period  anterior  to  the  Order 
and  Code  of  1771. 

*'  Some  of  them  will,  upon  a  careful 
examination,  be  found  to  relate  to  the 
practice  of  the  Boyal  Court,  especially 
in  criminal  matters,  and  to  be  rather 
declarations  of  the  law  by  the  Court  of 
Dernier  Bessort,  than  Orders  promulga- 
ting new  laws;  and,  moreover,  to  have 
issued  in  consequence  of  ]>etition8  to  the 
Privy  Council  ftt>m  the  States  of  the 
Island. 

"  Others,  as  those  of  the  17th  April  1597 
and  the  11th  July  1599,(a)  are  mere  letters 
of  recommendation  to  the  States,  at  their 
discretion,  to  raise  taxes  through  the 
exercise  of  their  own  legislative  powers 
for  the  erection  and  repair  of  forts  and 
other  buildings,  and  the  like. 

' '  Other  Orders  will  be  found  to  have  been 

made  upon  the  petition  of  the  officers  of 

the  Court,  for  the  regulation  of  their  fees. 

*'  Others,  again,  will  be  found  to  have 

issued  from  the  Star  Chamber. 

**In  regard  to  the  Order  of  the  17th 
December  1679,(5)  by  which  the  exaction 
by  a  Governor  of  a  duty  of  59.  a  ton 
on  French  vessels  trading  in  Jersev  was 
supported,  although  it  (the  duty)  had  been 
set  aside,  as  being  contrary  to  the  privi- 
leges of  the  Island,  by  a  previous  Order 
in  Council  of  the  21st  May  in  the  same 
vear,  the  States  beg  to  observe  that  such 
levy  was  oontrar^  to  the  ancient  charters 
of  all  the  sovereigns  fh>m  BAokard  II.  to 
Queen  EUzabeiO^^  by  which  charters  all 
vessels,  whether  foreign  or  not,  are  ex- 

(a)  See  below,  App.  B,  p.  1 102. 
(6)  See  below,  App.  B,  p.  1118. 
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emptod  from  onstoms  dnes ;  and  also  con- 
tery  to  the  charter  of  Janke9  II.,  which 
WAS  in  the  same  terms  as  that  of  Qneen 
EUtahdk^  and  was  granted  a  few  years 
after,  in  1685(a)  and  to  all  snbseqaent 
charters  and  usages;  which  were  froely 
acknowledged  in  a  report  of  a  Select 
Committee  of  the  House  of  Commons  on 
Uie  Channel  Islands  Gom  Trade,  ordered 
to  be  printed  on  the  17th  Jane  18d5.(&) 

*'  Tliere  is,  howcTer,  no  trace  to  be  found 
in  the  records  of  the  Island  whether  any 
snch  tonnage  duties  were  ever  in  fact 
nusedy  and  at  all  eyents  it  is  belieyed  that 
the  levy  of  such  duties  continued  but  for 
a  Tery  short  period. 

*'  But,  even  in  the  case  of  the  Order  of 
the  17th  December  1679,  the  States,  by  an 
Act  bearinff  date  Slst  January  1680,  (e)  con- 
sented to  the  reg^try  thereof  only  on  the 
express  ground  that  thereby  the  ancient 
privileges  of  the  States  were  confirmed. 
And,  forthermore,  the  Order  of  the  2lBt 
May  1679  was  expressly  conBrmed  by  the 
Code  of  Laws  of  1771  (at  p.  159),  and  the 
5«.  tonnage  duty  was  declared  illegal  (see 
p.  162), 

"The  Letters  Patent  {d)  in  the  Jersey 
Code  of  1771  (p.  95,  Fatente  de  Timndt) 
have  been  also  relied  on,  in  support  or  the 
alleged  right  in  the  Crown;  but  these 
Letters  Patent  clearly  on  thetr^  face 
appear  to  have  issued  on  the  petition  of 
the  States  themselves. 

"  An  Order  in  Council  of  the  28th  June 
1890,(6)  whereby  a  fine  of  two  nounds  was 
to  be  inflicted  on  every  member  of  the 
States  for  non-attendance,  has  also  been 
set  up  as  proving  this  right;  but  the 
States  beg  leave  to  make  the  following 
remarks  hereon : — 

"  In  accordance  with  an  Act  of  the  States 
of  the  90th  July  1890,  that  Assembly  pre. 


(a)  Falle,  p.  459. 

(6)  The  only  portion  of  this  Report  which 
refers  to  the  charters  and  vsages  is  as  follows : — 
"  Your  Committee  see  no  reason  to  believe  that 
the  privilege  possessed  by  the  Channel  Islands 
of  freely  importing  their  prodace  into  this  coon- 
try  has  been  made  use  of,  to  any  material  ex- 
tent, as  a  means  of  introdoeing  foreign  corn.  .  . 
.  .  •  .  Tour  Committee  are  tl^refore  of  opinion 
titti  it  would  not  be  expedient  to  abrogate  or  in- 
fKage  thooe  privileges  which  are  now  enjojred 
bj  the  inhabttants  of  these  Islands,  and  which 
were  conferred  upon  them  in  cootideration  of 
the  tigna]  services  which  at  various  periods  of 
our  history  they  have  rendered  to  the  Crown 
luid  people  of  this  country." — Report  lh>m 
Select  Conunittee  on  Channel  Islands  (Com 
Trade),  Pari.  Papers,  18S5,  II.C  889,  vol.  18, 
p.  446. 

(c)  See  below,  App.  B,  p.  1115. 

(4)  Of  21  Chas.  9.,  granting  the  imp6t|  sec 
below,  App.  B,  p.  1 108. 

(e)  See  below,  App.  B,  p.  1195. 


sented  a  petition  (a)  to  Her  Majesty  in 
Conncil  dated  the  9th  October  1890,  pray* 
ing  the  withdrawal  of  the  Order  of  28th 
June  1830,  as  having  been  obtained  with- 
out their  knowledge  or  participation,  and 
as  being  oontrary  to  their  priyile^es. 

"In  consequence  of  snon  petition  this 
Order  in  Council  was  never  registered  in 
the  Island  of  Jersey,  nor  acted  on ;  bat  was 
virtually  withdrawn. 

"  SaDS6<][aently,  upon  a  recommendation 
contained  in  a  letter  of  the  Under-Secre- 
tary of  State  for  the  Home  Department, 
dated  the  25th  Januarr  1839,  the  States 
passed  two  Acts  on  tke  13th  February 
and  14th  March  of  the  same  year,  carry- 
ing  out  the  object  of  the  Order  in  Conncil 
of  the  28th  June  1830 ;  and  this  latter  Act 
was  confirmed  by  Her  Majesty  in  Council 
on  the  3rd  May  1839.(&) 

''That  the  Sovereign  in  Council  could 
not,  previously  to  1771,  make  laws  without 
the  concurrence  of  the  States,  receives 
additional  confirmation  from  the  mode  of 
procedure  usually  adopted  in  l^e  appoint- 
ment of  Boval  Commissioners  sent  to 
inquire  into  uie  state  of  the  laws.  Some- 
times those  commissions  were  issued 
merely  to  inquire  and  report,  but  occa- 
sionally the  Commissioners  had  power  to 
concur  in  acts  of  legislation;  but,  to 
show  how  entirely  this  was  a  delegation 
only  of  the  authority  of  the  Crown,  and 
not  intended  to  supersede  that  of  the 
States,  the  Commission's  were  directed 
to  have  the  advice  and  assistance  of  the 
States,  and  accordingly,  upon  the  arrival 
of  the  lioyal  Commissioners  in  the  Island, 
the  States  invariably  have  been  assem- 
bled, and  the  acts  and  proceedings  of  the 
Commissioners  have  been  recorded  in  the 
books  of  that  Assembly. 

"  Without  producing  other  instances  in 
support  of  this  statement,  the  heading  to 
the  report  of  the  Commissioners  Fyne  and 
Napper,  made  in  the  reig^  of  Queen 
Elvmbeth,  3rd  April  1591,  before  referred 
to,  may  be  cited,  whioh  is  in  these 
words  (c)  — 

***  Ordres,  Loiz,  et  Ordonnances  coneemant 
rile  de  Jersey,  faites  et  Stabiles  pour  Tavance- 
ment  de  I'honneur  de  Dien,  du  service  de  sa 
Majesty  et  du  bien  et  utilit^  publique,  le  troi- 
siime  jour  d'Avril,  en  l*an  trente-troisi^e  du 
regne  de  Notre  Sonveraine  Dame  Elisabeth,  par 
TertuUian  Pine,  Docteur  en  Loi,  et  Uolwrt 
Napper,  £cr.,  oommissres.  sor  ce  authorises  par 
sa  Majeste  sous  le  Onmde  Sceau  d'Angleterrc, 
&c.,  portant  date  le  cinqui^me  de  Mars  dernier 
passi ;  et  aussi  par  le  consentement  d'Aut!ioyno 
Poulet,  Ecr.,  Gouverneur  de  la  dite  lie  do 
Jersey,  et  du  Bailie,  Jures,  etEtaU  d'icelle,  &c' 


(a)  See  below,  App.  B,  p.  1 125. 
(A)  See  below,  App.  B,  p.  1126. 
(c)  See  Le  Geyt,  vol.  S,  p.  247. 
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*^  Bearing  in  mind  these  principles  and  [ 
privileges,  which  for  so  many  centuries, 
by  successive  SovereiguB  and  their  Privy 
Council,  have  been  respected  and  con- 
firmed, the  States  cannot  but  entertain 
the  impression  that  Her  Majesty  in  Ooun- 
cil  has  been  induced  to  give  her  Boyal 
sanction  to  the  Orders  of  the  1 1  th  February 
1852,    under    the   supposition  that    the 

Erovisions  of  those  Orders  had  preyiously 
een  discussed  and  approved  of  by  the 
States. 

'*The  States,  therefore,  respectfully 
urge  the  recall  of  the  three  Orders 
in  Council  of  the  11th  February  1852,  by 
which  the  inhabitants  of  the  Island  would 
be  taxed,  not  only  without  their  concur* 
rence,  but  without  even  their  knowledge 
or  participation,  and  which  are  calculated 
to  deprive  the  States,  the  legitimate 
representativeB  of  the  people  of  Jersey,  of 
the  right  which  they  have  hitherto  exclu- 
sively enjoyed,  to  initiate  and  enact  such 
laws  as  they  may  deem  necessary  to  pro- 
mote the  happiness  and  welfare  of  the 
people. 

**  The  States  in  the  next  place  beg  to 
make  some  remarks  on  the  petitions  pre- 
sented in  this  matter. 

''The  first  and  the  most  namerously 
signed  of  the  petitions  is  (a)  from 
the  ratepayers  and  householders  of 
Jersey,  and  though  concurring  with  the 
dtates  in  regarding  the  Orders  in  Coun- 
cil of  the  11th  Fdi>ruaTy  1852  as  uncon- 
stitutional, and  tacitly  assenting  to  the 
sufficiency  of  several  of  the  measures  of 
the  States,  prays  that  the  Boyal  sanction 
may  be  withheld  from  the  two  laws  pro- 
posed by  the  States  for  establishing  a 
Court  for  the  recovery  of  small  debts,  and 
a  police  court.  The  States,  however, 
firmly  believing  that  the  Acts  which  tliey 
have  adopted  will  fully  accomplish  the 
objects  professed  to  be  desirea  by  the 
petitioners,  without  militating  against 
the  institutions  of  the  Island,  oeg  leave 
respectfully  to  ur^e  the. approval  by  Her 
Majesty  in  Council  of  all  their  Acts  of  the 
10th,  16th,  and  17th  of  August  1852. 

**  The  second  of  the  petitions  (5)  pur- 
ports to  come  from  persons  styling  them- 
selves '  Your  Memorialists,'  without  any 
other  description,  and  though  signed  by 
persons  who  have  likewise  affixed  their 
signatures  to  the  first-mentioned  petition, 
seeks  the  registration  of  the  three  Orders 
in  Council  of  the  llth  February  1852,  in 
order  that  they  may  become  the  law  of 
Jersey,  and  prays  the  withholding  of  the 
Boyal  sanction  from  the  Acts  of  the 
States. 

'' Without  staying    to    notice  the  in- 

((i)  Numbered  (8)  above,  p.  288. 
(h)  Nambered  (4)  above,  p.  288. 
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consistency  of  persons  who  pray  in  one 
petition  the  recall  of  the  Orders  as  un- 
constitutional, and  in  another  that  the 
registration  of  the  same  Orders  may  bo 
enforced,  the  States  call  attention  to  the 
fact  that,  whilst  the  ]>etition  soliciting 
the  recall  of  the  Orders  has  received 
several  thousand  signatures,  that  of  tho 
persons  styling  themselves  '  Your  Memo- 
rialists '  contams  but  for^-nine,  of  whom 
thirty-two  are  non-natives,  who  have 
little  or  no  interest  in  the  afi&^irs  of  the 
Island,  and  of  the  seventeen  natives 
most  of  them  live  at  a  distance  from 
St.  Helier's,  and  would  not  be  called  on 
to  contribute  at  all,  or  very  slightly,  to* 
wards  the  expense  of  the  changes  pro- 
posed to  be  effected. 

"The  third  of  the  petitions  above 
referred  to  (a)  as  having  been  presented  to 
Her  Majesty  in  Council,  professes  to  come 
from  persons  styling  themselves  '  The 
undersigned  merchants,  bankers,  trades- 
men, and  other  inhabitants  of  St.  Helier's, 
in  the  Island  of  Jersey'  (a  misdescription 
of  the  petitioners  who  signed  it,  as  there 
is  neither  a  merchant  or  banker  among 
them). 

"Although  these  petitioners  did  not  seek 
to  be  heard  by  counsel  in  support  of  their 
representations,  and  tho  greater  number 
of  them  have  also  signed  the  petition  ob* 
jecting  to  the  Orders  as  unconstitutional, 
the  States  deem  it  incumbent  on  them 
to  refer  thereto." 

"These  petitioners  indeed  take  very 
high  grouna,  for  not  only  do  they  dispute 
the  authority  of  the  Court  to  suspend  the 
registration  of  the  Orders  in  Council,  but 
they  also  contest  the  powers  of  the  States 
as  a  Legislative  Assembly,  points  upon 
which  the  States  submit  that  no  further 
remarks  are  necessary." 

£The  States,  although  willing  to  rest 
their  case  on  the  unconstitutional  nature 
of  the  three  Orders  in  Council,  contended 
further  that  the  Orders  were  not  only 
unnecessary,  but  would,  in  their  present 
state,  be  to  a  certain  extent  inoperative ; 
that  they  would  create  an  unnecessary 
increase  of  expenditure;  that  they  were  not 
sufficiently  blended  with  the  established 
institutions  of  the  Island ;  and  lastly,  that 
they  were  rendered  wholly  nnnecessarvby 
the  six  Acts  passed  bv  the  States.  These 
they  contenaed  would  supplv  adequate 
remedies  at  a  much  less  costly  rate  than 
the  Orders  in  Council,  which  introduced 
systems  of  procedure  at  once  novel  and 
opposed  to  the  habits  and  customs  of  the 
people.  After  a  minute  comparison  of 
the  Acts  with  the  Orders  in  Council,  the 
States  submitted  that  the  three  Orders  in 
Council  ought  to  be  recalled,  and  the  six 

(a)  Numbered  (2)  aboye,  p.  287. 
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Acts  of  tho  States  receive  the  Eoyal  con- 
firmation, for  the  following  reasons — ] 

"  Pirst.— Becanse  the  Orders  have  been 
issued  withont  the  consent  of  the  States, 
and  are  contrary  to  the  letter  and  spirit 
of  the  oonstitntion  of  the  Island. 

"  Second. — ^Because,  if  their  legal  vali- 
dity coald  be  maintained,  they  are  of  such 
a  nature  that  it  would  be  inconvenient  and 
inexpedient  to  confirm  and  pnt  them  in 
force. 

*'  And  lastly,  because  the  States  have  by 
their  Acts  of  the  10th,  16th,  and  17th 
Aagnst  1852  made  sufficient  provision  for 
the  usefal  objects  contemplated  by  the 
Orders,  and  those  Acts  are  proper  to  bo 
confirmed  by  Her  Majesty  in  Council. 

''  FbBD.  THE8I&ER.(a) 
"  EOUNDBLL  FaL1CEB.(2>) 

*'  William  Wtllts  Mackbson." 


Case  in  scppobt  op  the  Obdebs  in 
Council  op  Febbuaby  11th. 

The  forty-nine  signatories  of  the  peti- 
tion of  October  25th,  1852, (o)  put  in  a 
case  in  support  of  the  Orders  in  Council  of 
February  11th,  and  against  the  six  Acts 
passed  by  the  States,  in  which  the^  con- 
tended that  the  States  had  acted  in  an 
illegal  and  nnconstitutional  course  in  re- 
fasing  to  register  the  Orders  in  Council, 
80  as  to  give  them  the  force  of  law  in 
the  Island. 

In  answer  to  the  petition  of  the  States,  (e?) 
they  alleged  that  such  petition  contained 
various  allegations  which  were  incorrect 
and  could  not  be  supported  by  proof. 
The  case  proceeded : 

'*  The  States  therein  say  that  they  have 
from  time  immemorial  existed  as  a  legis- 
lative body,  and  have  been  recognized  as 
such  by  innumerable  Charters  and  Orders 
of  Her  Majesty's  royal  predecessors :  that 
their  legislative  powers  have  been  re- 
garded as  of  tho  most  ample  description, 
in  so  far  as  concerns  laws  which  were  to 
take  effect  in  the  island  ;  and  that  the 
right  to  initiate  their  laws  has  been  left  to 
the  States,  as  being  likely  to  be  the  body 
which  is  most  conversant  with  the  wante 
and  customs  of  the  people  of  Jersey.  They 
further  insist  upon  the  right  of  the  States 
to  originate  laws  which  are  to  operate 
within  the  islands,  and  adduce  arguments 
and  cite  authorities  in  support  of  that 
view. 

**  Although,  therefore,  the  States  merely 
pray  for  a  recall  of  the  Orders  in  Council, 
80  that  they  may  be  at  liberty  to  adopt 


(a)  Afterwards  Lord  Chelmsford,  L.C. 
(6)  Afterwacds  Lord  Selbome,  L.C. 
(c>  Numbered  (4)  above,  p.  288. 
(rf)  STumbered  (1)  above,  p.  287. 


certain  legislative  measures,  they  in  effect 
deny  tho  right  of  the  Queen  in  Council  to 
issue  any  such  Orders  or  any  Orders  in 
Council  at  all  in  the  nature  of  laws  for  the 
government  of  the  Island  of  Jersey,  which 
have  not  first  originated  with  the  States, 
and  been  afterwards  submitted  to  the 
Queen  in  Council  for  her  royal  sBrUction. 
They  thus  seek  to  constitute  themselves 
the  sole  judges  of  what  legislative  mea- 
sures ought  to  be  initiated,  and  to  limit 
the  authoritv  of  the  Crown  to  a  mere  ap- 
proval or  disapproval  of  such  matters  as 
shall  from  time  to  time  be  submitted  by 
the  States  to  its  consideration. 

**  The  present  petitioners,  however,  sub- 
mit that  this  is  not  in  accordance  with  the 
constitutional  law  of  Jersey.  Thejr  contend 
that  the  States  have  no  legislative  power 
and  functions  in  the  proper  sense  of  the 
word ;  and  although  it  may  be  admitted 
that  the  States  have  the  power  of  originat- 
ing certain  provisional  laws  or  ordinances 
which  possess  permanent  authority  only 
when  they  have  received  the  sanction  of 
the  Queen  in  Council,  yet  the  petitioners 
deny  that  the  States  have,  even  in  such 
matters,  more  than  a  concurrent  right 
with  the  Crown,  and  they  contend  that 
in  all  cases  the  Crown  has  the  power, 
although  in  some  it  may  not  have  the 
exclusive  power,  of  originating  legislative 
measures  for  the  Island  of  Jersey. 

*'They  further  contend  that  when  the 
Crown  has  exercised  the  power  or  right, 
and  issued  an  Order  in  Council,  in  the 
nature  of  a  legislative  enactment  appli- 
cable to  Jersey,  it  is  the  duty  of  the  States 
to  register  such  Order,  and  they  cannot 
lawfully  refuse  so  to  do.  For  the  proof  of 
these  assertions,  and  to  show  the  long 
course  of  precedent  and  usage  on  the  sub- 
ject, the  petitioners  beg  leave  to  refer  to 
the  documents  printed  in  the  Appendix  ;(a) 
but  they  think  it  advisable  to  quote  here 
the  passage  from  the  First  Beport  (b)  of  the 
Commissioners  appointed  by  Her  Majesty 
to  inquire  into  the  criminal  laws  in  force 
in  the  Channel  Islands,  which  report  was 
presented  to  both  Houses  of  Parliament 
in  the  year  1847: — 

**'By  the  Norman  law  the  Duke  had  the 
supreme  leffislative  power.  The  form  which 
this  authonty  now  assumes  is  that  of  the 
Orders  of  your  Majesty  in  Privj  Council ;  and 
this  has  been  the  course  for  several  centuries. 
The  Orders  in  Privy  Council  are  r^stered  by 
the  Royal  Court,  and  are  not  binding  as  law 
until  such  registration  has  taken  place.  This 
is  so  settled  by  an  article  in  the  Code  of  1771. 
The  Orders  in  Council  always  now  contain  a 
specific  command  that  they  shall  be  registered. 
It  is,  however,  declared  by  the  same  Code  that 
it  is  competent  to  the  Royal  Court,  in  any  case 

(a)  See  below,  App.  B,  p.  1097. 
(6)  See  below,  App.  C,  p.  1127. 
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where  the  Order  appears  to  be  contrary  to  the 
charters  and  privileges  of  the  Island,  or  bar- 
thensome  {ptUreux)^  to  suspend  the  registration 
until  the  pleasure  of  the  Crown  be  further 
taken ;  though  if  the  Crown  does  not  withdraw 
the  Order  it  must  be  registered.' 

"  The  States  in  their  petition  haTO  qaoted 
at  length  an  Order  bytlie  King  in  Council 
of  the  28th  March  1771,  which  enacted— 

"  '  l*hat  no  hiws  or  ordinances  which  may  be 
made  provisionally,  or  in  view  of  being  after- 
wards assented  to  by  His  Majesty  in  Council, 
shall  be  passed  but  by  the  whole  Assembly  of 
the  States  of  the  said  Island ;  and  with  respect 
to  such  provisional  laws  and  ordinances  so 
passed  by  them,  that  none  shall  be  put  or  re- 
main in  force  for  any  longer  time  than  three 
years,  but  that  the  same,  upon  its  being  repre- 
sented by  the  States  to  His  Majesty  that  they 
are  found  by  experience  to  be  useful  and  ex- 
pedient to  be  continued,  shall,  having  first 
obtained  His  Majesty's  royal  sanction,  and  not 
till  then,  be  inserted  and  become  part  of  the 
Code  of  the  political  laws  of  the  said  Island ; ' 

and  they  contend  that  this  Order  expressly 
recognizes  and  confirms  their  power 

*  to  originate  and  discuss  all  laws  intended  to 
be  made  for  the  government  of  the  Island  be- 
fore receiving  the  Royal  sanction.* 

"  The  petitioners,  however,  snbmit  that 
no  such  inference  can  be  drawn  from  this 
Order. 

"  Assnming  that  some  laws  or  ordinances 
of  a  provisional  nature  may  originate  with 
the  States,  it  enacts  that  even  these  shall 
only  have  a  temporary  force  for  a  period 
not  exceeding  three  years,  and  mast  obtain 
the  Boyal  sanction  before  they  become 
pai*t  of  the  Code  of  the  Island.  The  right 
to  make  temporary  regulations  is  very 
diflerent  iVom  the  right  to  make  per- 
manent laws.  The  former,  as  the  peti* 
tioners  contend,  are  within  the  province 
of  the  States,  bnt  not  the  latter,  which 
ought,  according  to  immemorial  usage,  to 
emanate  in  the  first  instance  from  the 
Crown,  in  the  shape  of  Orders  in  Council, 
and  to  have  a  binding  effect  given  to  them 
by  being  registered  bv  the  States. 

'*  The  true  nature  of  the  so-called  legisla- 
tive power  of  the  States  is  described  in  the 
work  by  Dr.  8hehheaire,(a)  on  the  Laws  and 
Constitutions  of  Jersey,  fVom  which  it 
appears  that  in  this  respect  they  act 
rather  in  the  capacity  of  a  municipal  body 
authorized  to  pass  bye-laws  of  a  provi- 
sional kind,  than  of  a  Parliament.  Dr. 
Shebheare  says — 

**  *  The  States  may  nmke  occasional  ordinances 
and  temporary  Acts  for  the  raising  of  small 
sums  of  money  for  their  common  utility,  and 


(a)  Shebbeare,  Dr.  John,  Authentic  Narra- 
tive ot'  the  Oppressions  of  the  Islanders  of  J  crsvy, 
with  a  Succinct  History  of  the  Island,  2  vols. 
1771.      . 

Case  for  the  Orobus  ix  Council. 


they  may  enact  orders  for  the  suppression  of 
immorality  and  irreligion ;  for  prohibiting  what- 
ever may  prove  injurious  to  the  Connnonwealth 
in  matters  of  inferior  moment ;  for  the  support 
of  the  poor,  the  preservation  and  repair  of  the 
high  roads,  and  other  insular  concerns  of  a 
similar  kind.  But  they  are  not  authorised  to 
enact  ordinances  whicn  may  touch  the  King's 
prerogative,  or  the  rights,  privileges,  and  pro- 
perties of  their  fellow  subjects,  or  such  as 
derogate  or  deviate  from  the  Norman  laws  as  they 
are  delivered  and  explained  by  Kouille  (a)  and 
Terrien(&)  nor  the  Orders  of  the  Queen  in  Coun- 
cil transmitted  to  that  Isle.  Every  Act,  there- 
fore, which  is  repugnant  to  anything  contained 
in  those  jurisprudential  writers,  to  the  Orders  ia 
Council,  or  to  their  ancient  customs,  unless  it 
be  confirmed  by  the  authority  of  His  Majesty,  is 
still>bom,  and,  though  it  bear  the  form  of  a  legis- 
lative institute,  is  void  of  animation  and  activity.' 

**  And  in  FaUe'B  Account  of  the  Island 
of  Jersey,  which  is  quoted  as  an  authority 
by  the  States,  that  author,  speaking  of 
the  Channel  Islands,  says — 

"  '  In  short,  these  Islands  are  properly  a  pkcu- 
LiAB  OF  THE  Crown  OF  Enolajcd  ;  and  as  in 
England  the  legislature  is  the  Sovereign  with  his 
two  Houses  of  Parliament,  so  here  'tis  the  name 
Sovereign  with  his  most  honourable  Privy 
Council.'(c) 

'*  And  immediately  following  the  very 
passage  of  the  same  author  cited  by  the 
States  in  their  favour,  occurs  the  follow- 
ing— 

" '  Nor  have  the  States  a  power  of  themselves 
to  create  new  subsidies  or  imposts,  but  only 
upon  extraordinary  emergencies,  when  the  safely 
and  defence  of  the  Island  requires  it,  or  appli- 
cation must  be  made  to  the  King  by  persoosi 
sent  over  at  the  public  charges,  to  levy  what 
they  judge  sufficient  for  these  purposes,  by 
fixed  and  equal  proportions,  according  to  the 
ancient  rate.'  *\d} 

[The  petitioners  then  proceeded  at  con* 
siderable  length  to  observe  on  the  com  para* 
tive  merit«  of  the  Orders  in  Council,  and 
the  Acts  passed  by  the  States  to  supersede 
and  in  lieu  of  the  Orders  passed  oy  Her 
Majesty  in  Council ;  and  in  conclusion 
they  submitted  that  the  Acts  proposed  by 
the  States  fell  short  in  their  provisions  of 
the  Orders  they  were  intended  to  sup- 
plant, and  would  do  little  to  supply  the 
wants  or  remedy  the  abuses  which  oc- 
casioned the  issuing  of  those  Orders. 
They  were,  moreover,  framed  with  such 
vagueness  of  language  and  inaccuracv  of 
expression  as  would  inevitably  lead  to 
great  uncertainty  and  confusion  inprac- 

(a)  Sec  above,  p.  290. 

(6)  Terricn,  Guillaumc,  CommentairDS  da 
droict  civil  tant  public  que  privc  observe  an 
pays  et  duche  de  Normandie,  I'aris,  1578.  See 
bciow,  App.  C,  pp.  1129,  1178. 

(c)  P.  40. 

(rf)  P.  IC2. 
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tice,  and  they  would,  from  their  in- 
completeness, in  a  great  measure  fail  to 
effect  even  those  oojeots  for  which  they 
professed  to  have  been  passed.  Even 
supposing  that  the  Acts  of  the  States 
were,  if  passed  into  laws,  likely  to  be  as 
beneficial  and  remedial  as  the  Orders  in 
Council,  the  petitioners  submitted  that 
the  result  of  cancelling  or  recalling  the 
latter  would  be,  nob  to  give  the  people  of 
Jersey  the  supposed  benefit  of  the  Acts, 
but  to  deprive  them  altogether  of  the  re- 
forms which  both  the  Orders  in  Council 
and  the  Acts  of  tho  States  professed  to 
contemplate.  For  the  States  had  not 
the  power  which  they  claimed  of  originat- 
ing those  measures,  and,  if  the  Orders 
were  recalled,  the  result  would  not  follow 
which  they  mentioned  in  the  prayer  of 
their  petition,  namely,  that  they  would 
be 

**  at  liberty  to  adopt  each  legislative  measures 
as  might  be  necessary  and  in  harmony  with  the 
existing  institutions  of  the  Island  ; " 

bat  the  inhabitants  of  Jersey  must  wait 
nntil  it  should  please  Her  Majesty  to 
issue  fresh  Orders  in  Council,  wneu, 
judging  from  the  past  conduct  of  the 
States,  there  was  every  reason  to  believe 
that  they  would  refuse  to  register  such 
Orders,  and  thus  the  inhabitants  of 
Jersey  would  be,  for  an  indefinite  period, 
deprived  of  the  benefits  of  reform  which 
it  had  been  the  gracious  intention  of  Her 
Majesty  in  Council  to  secure  to  them. 
In  short,  from  the  conduct  of  the  States 
in  this  matter,  it  was  clear  that  that  body 
contested  Her  Mi^esty's  prerogative  to 
issue  Orders  in  Council  for  tho  govern- 
ment of  the  Isluid  of  Jersey,  according 
to  the  undoubted  right  of  the  Crown,  and 
wished  to  make  all  legislative  measures 
originate  with,  and  depend  upon,  them- 
selves. The  petitioners,  thereiore,  hoped 
that  the  prayer  of  the  petition  of  the 
States  might  be  rejected,  and  that  Her 
Majesty  in  Council  would  be  graciously 
pleased  to  issue  her  peremptory  order  to 
the  States  to  register  forthwith  the  Orders 
in  Council  bearing  date  the  1 1th  Feb- 
ruary 1852,  for  the  following  amongst 
other  reasons : — 

*' First. — Because  it  is  the  undoubted 
peroffative  of  the  Queen  in  Council  to 
issue  Orders  for  the  government  of  Jer- 
sey, and  it  is  the  bounden  duty  of  tho 
States  to  register  such  Orders,  in  order 
that  they  misy  acquire  the  force  of  law 
in  that  Island. 

*'  Second. — Because  the  States  of  Jersey 
have  not  the  power  to  originate  such  legis- 
lative measures  as  are  embodied  in  the 
Acts  alluded  to  in  their  petition,  and  such 
Acts,  therefore,  even  if  unobjectionable 
in  themselves^  must  remain  inoperative. 


"  Third.— Because  tho  Orders  in  Council 
dated  the  11th  Febrnary  1852  are  much 
better  adapted  to  effect  the  reforms  ad« 
mitted  to  be  necessary  than  the  Acts  of 
the  States,  which  are  wholly  inadequate 
for  that  purpose. 

"Fourth. — Because  the  wish  of  a  large 
body  of  the  modt  influential  and  disin- 
terested inhabitant>s  of  Jersey  is  in  favour 
of  adopting  tho  Orders  in  Council,  in  pre- 
ference to  the  Acts  of  the  States,  and  they 
aro  anxious  that  the  Orders  should  bo 
registered,  and  obtain  the  force  of  law. 
"  William  Forstth. 
"  Alfred  Erasmus  Dryden.*' 


Case  against  tub  Orders  in  Council  of 
February  IItii  and  against  two 
Acts  of  the  States. 

{The  ratepayers  and  householders  of 
the  Island  or  Jersey  who  had  signed  the 
petition  of  September  2ud,  1852, (a)  in 
opposition  to  the  Orders  in  Council  of 
February  11th,  and  to  two  of  the  Acts  of 
the  States,  also  put  in  a  case  in  which 
they  alleged  that  the  inhabitants  of  Jersey 
had  for  a  long  time  past  experienced  a 
very  ^eat  necessity  for  a  reform  in  tho 
judicial  institutions  of  that  Island,  oalcu- 
lated  to  ensure  to  them  a  less  costly  and, 
above  all,  a  more  expeditious  system  for 
the  administration  of  justice.  Tho  failure 
of  the  existing  system  they  attributed  in 
great  measure  to  the  large  increase  of  tho 
population  of  the  Island,  which  had  nearly 
trebled  itself  within  the  last  half  century. 

They  set  out  a  brief  sketch  of  the  con- 
stitution of  the  Boyal  Court  and  of  its 
mode  of  procedure,  to  demonstrate  the 
inefficiency  of  that  institution  to  meet  the 
wants  of  tho  community,  or  effectually  to 
deal  with  the  large  amount  of  business  with 
which,  from  the  variety  and  complexity 
of  the  interests  arising  out  of  the  present 
state  of  the  Island,  it  was  necessarily 
burdened.  The  petitioners  affirmed  that 
in  their  opposition  to  the  registration  of 
tho  three  Orders  in  Council,  the  States 
had  met  with  the  sympathy  and  hearty 
concurrence  of  the  great  mass  of  the  in- 
habitants of  the  island,  wlio,  whUo  awaro 
of  the  benefit  which  would  probably  result 
from  many  of  the  provisions  contained 
therein,  were  particularly  averse  to  tho 
mode  in  which  those  benefits  were  to  bo 
conferred ;  a  mode  which,  they  submitted, 
was  subversive  of  one  of  the  greatest  and 
most  cherished  of  the  privileges  with 
which  the  favour  of  successive  sove- 
reigns had  rewarded  their  loyalty  and 
fidelity,  viz.,  the  ri^ht  of  self-government. 
But  whilst  unwilling  to  accept  even  a 

(a)  Numbered  (3)  above,  p.  288. 
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benoficial  chaDge  at  the  expense  of  what 
they  submitted  was  a  constitutional 
right,  the  people  of  Jersey  were  equally 
solicitous  tnat  the  wants  for  which  they 
had  sought  a  remedy  in  vain  shonld  be 
supplied,  and  that  the  abuses  from  which 
thcY  had  so  long  suffered,  and  against 
which  they  had  so  often,  though  ineffectu- 
ally, complained  to  the  authorities  of 
the  Island,  should  be  redressed.  The 
people  of  Jersey  had  looked  to  the  States 
to  award  them  chis  redress,  hoping  that 
that  body,  awakening  to  a  sense  of  its 
duty  and  of  the  necessity  of  satisfying  the 
wants  and  wishes  of  the  people,  would 
grant  those  reforms  which  it  had  hitherto 
so  pertinaciously  refused.  They  had 
been  most  grievously  disappointed  in  this 
expectation ;  and  the  modification  in  the 
judicial  and  police  system,  as  introduced 
by  the  six  Acts  already  alluded  to,  oom- 
bmed  with  the  ungracious  and  reluctant 
manner  in  which  these  slight  concessions 
bad  been  tnade,  had  failed  to  satisfy  the 
people;  and  this  dissatisfaction  was  ex- 
pressed at  numerous  meetings  of  the  elec- 
tors, ratepayers,  and  householders  of  the 
whole  Island,  and  was  embodied  in  resolu- 
tions which  were  there  set  forth ;  and,  in 
conclusion,  they  submitted  that  the  points 
to  which  they  particularly  desired  humbly 
to  direct  their  lordships'  attention  were 
the  following  : — 1 

**  First. — The  imperative  necessity  of 
establishing  a  Small  Debts  Court  and  a 
tribunal  for  the  repression  of  petty 
offences  in  the  Island  of  Jersey. 

"Second. — The  very  general  and  de- 
cided wish  of  the  inhabitants  of  the  Island 
that  these  Courts  should  be  totally  distinct 
from  the  Royal  Court,  and  that  the  judge 
or  judges  and  other  functionaries  em- 
ployed therein  should  be  remunerated  by 
means  of  fixed  salaries  and  not  by  fees,  as 
is  the  practice  in  the  Royal  Court,  and 
recommended  in  the  Acts  of  the  States. 

**  Third. — The  aversion  of  the  people  of 
Jersey  to  the  mode  in  which  the  three 
Orders  in  Council  had  been  obtained 
and  promulgated.  The  dissatisfaction 
which  the  confirmation  of  these  Orders 
would  cause,  with  very  few  exceptions, 
among  the  natives  particularly.  Their 
extreme  attachment  to  the  course  which 
for  a  very  long  period  had  been  uniformly 
followed,  of  allowing  all  legislative  enact- 
ments, and  particularly  such  as  modify  the 
constitution  and  particular  laws  and  cus- 
toms of  the  Island,  to  originate  with  the 
States.  The  defective  and  incomplete 
provisions  contained  in  these  Orders, 
and  particularly  the  objectionable  nature 
of  the  tariff  of  expenses,  which  appeared 
to  be  unreasonably  high. 

'* Fourth. — The  insufficiency  of  the  Acts 
of   the  States  to  meet  the  wants    and 


wishes  of  the  people.    The  impropriety 
of  making  the  new  Courts,  created  by 
two  of  these  Acts,  in  somo  measure  a  de- 
pendency of  the  Royal  Court,  by  select- 
ing the  judge  and  advocates  from  that 
tribunal.     Tike  disadvantage  of   paying 
the  judge  and  officers  of  tl»B  Small  Debts 
Court  by  means  of  fees,  a  mode  which. 
would  hereafter  prove  an  obstacle  to  re- 
form, and  particularly  to  a  reduction  of 
expenses,  should  such  a  measure  be  found 
necessary  or  advantageous.    The  impolicy 
of  making  the  Bailly,  Lieutenant*BaiUy, 
or  one  of  the  Jurats  fulfil  the  office  and 
duties  of  judge  of  the  new  Civil   aad 
Cnminal  Courts,  such  a  course  being  cal- 
culated to  impair  the  efficiency  of  the 
Royal  Court,  and,  therefore,  to  nullify  in 
a  great  measure  the  advantages  which 
the  creation  of  the  other  Courts  was  in- 
tended to  produce ;   because,  while  the 
Bailly  was  administering  justice  in  the 
inferior  Courts,  the  Royal  Court  could 
not  sit ;  and  if  a  Jui*at  was  appointed  as  a 
judge,  the   latter   tribunal  would  neces- 
sarily bo  deprived  of  one  of  the  most  able 
and  experienced  of  its  members,  to  the 
detriment  of  the  suitors  there ;  moreover, 
in  many  instances  the  full  Court,  or  Court 
of  Appeal,  would  probably  be  prevented 
from  acting,  since  even   at  the  present 
time,  with  the  full  complement  of  judges 
in    office,    it    freauently  happened  that, 
through    the    sicKness,    innrmities,    or 
absence  from  the  Island  of   several  of 
them,  a  sufficient  number  of  them  could 
not  be  brought  together  for  the  purpose. 
The  imperfect  nature  of  many  of   the 
articles  of  the  Acts,  the  absurdity  and 
injustice    of   others,  and  their    general 
inadequacy  to  attain  the  object  in  view. 
The  extension  of  the  jurisdiction  of  the 
Court  for  the  recovery  of  small  debts  to 
all  cases  where  the  sum  claimed  did  not 
exceed  15^,  including  arrears  of  ground 
rents  when  the  rent  itself  is  not  in  dis- 
pute, parish  rate,  tithes,  bonds,  dowers, 
and  annuities. 

**  Fifth. — The  anxious  desire  of  the  peo- 
ple of  Jersey  that  Her  Majesty  in  Council 
might  be  graciously  pleased,  while  re- 
jecting the  above-mentioned  Acts  of  the 
States,  not  to  insist  on  the  registration  of 
the  Orders  adverted  to,  but  to  refer  back 
the  subject  to  the  States  for  reconsidera- 
tion, in  conformity  with  the  practice 
hitherto  adopted  by  Her  Majesty's  pre- 
decessors of  permitting  all  legislative 
measures  connected  with  the  Island  to 
proceed  from  the  people  themselves  as 
represented  by  the  States,  but  at  the 
same  time  to  issue  her  Royal  recom- 
mendation to  that  Assembly  to  prepare 
and  send  up  without  delay,  for  examina- 
tion and  approval,  enactments  consonant 
to  the  wishes  of  the  inhabitants,  establish- 
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ing  a  Court  or  Courts  for  the  reoovory  of 
Bmail  claims  and  demands,  and  for  the 
repreasion  of  pett^  offences  and  the  pre- 
liminanr  oxaminatiou  of  accused  persons, 
the  iuige  or  judges  and  other  officers  of 
such  G^rt  to  be  paid  by  fibced  salaries, 
and  not  through  the  medium  of  fees. 

*•  B.  P.  C0LLIER."(a) 


fiEYOB£  THE  LOBDS  07  THE  COMMITTEE  OV 
GOVHCIL  K>R  THE  AtVAIHS  OV  GtHSRHSET 
AND  JeBSET. 

November  30ch,  December  Ist,  2nd,  and 

3rd,  1853. 

ASGUHENT. 

Sir  Frederic  Thesiger,  Q.C.,(5)  B.  Pal- 
9)kT,  Q.C.,(c}  and  Maeheaon,  appeared 
in  support  of  the  petition  (1)  for  the 
States;  Dryden,  for  the  forty-nine  sig- 
natories of  the  petition  (4)  in  support  of 
the  Orders  in  Council  of  Februaiy  11th ; 
and  (7otti0r,(a).for  the  signatories  of  the 
petition  (3)  against  the  Orders  in  Coun- 
cil and  against  two  of  the  Acts  of  the 
States. 

The  question  of  the  legality  of  the 
Orders  in  Council  was  directed  to  be 
argued  in  the  first  instance. 

Sir  Frederic  Thesiaer,  Q.O.,  and  E. 
PahneTf  Q-C,  were  thereupon  heard  on 
behalf  of  the  States,  and 

JDrjfden  on  behalf  of  the  forty-nine 
petitioners  who  had  signed  the  petition 
numbered  (4)>((C 

Counsel  for  the  States  contended  that  by 
the  oonstitntion  of  the  Island  of  Jersey 
the^  were  a  legislative  body,  and  that  the 
claim  of  the  Crown  to  rnakQ  Orders  in 
Council  having  the  effect  of  law  in  the  Is- 
land without  Uie  assent  of  the  States  was 
an  infringement  of  their  privileges  and 
subversive  of  their  rights.  The  Crown  had 
no  such  absolute  legislative  power,  and 
could  only  make  laws  or  impose  taxes 
with  the  assent  of  the  inhabitants  repre- 
sented by  the  States  in  their  Assembly, 
from  whom  such  laws  emanated  in  the 
first  instance.  Jersey  was  never  con- 
quered or  colonised  by  England,  but  was 
originally  part  of  the  dukedom  of  Nor- 
mandy, and  annexed  at  the  conquest  by 
WUUam  to  England.  The  Sovereigns  of 
this  country,  if  they  ever  possessed  the 
sole  power  of  legislating  for  the  Island, 


{a)  Afterwards  Lord  Monkswell. 
(6)  Afterw ardis  Lord  Chelmsford,  L.C. 
(c)  Afterwards  Lord  Selbome,  L.C. 
(lO  See  these  petitions,  above,  p.  S87. 


parted  with  that  power  upon  tho  grant  of 
the  constitution  by  King  John(a) — and 
could  not  afterwards  e^cercise  any  abso- 
lute power  over  that  constitution,  Camp" 
heU  V.  EaU.m 

Counsel  for  the  petitioners,  the  rate- 
payers and  householders,  who  had  signed 
the  petition  (3),  supported  this  argument 
on  behalf  of  the  States. 

Counsel  for  the  forty-nine  petitioners 
who  had  signed  the  petition  (4)  con- 
tended that  the  States  had  no  such 
exclusive  rights  of  legislating  as  they 
claimed,  and  that  the  Crown  alone  had 

(a)  The  so-called  Constitutions  of  Kiog  John 
are  printed  in  Falle,  ed.  1887,  at  p.  222.  The 
commencement  is  as  follows : — 

Inquisitio  facta  de  Servitiis,  Consaetadinibira, 
et  Libertatibus  Insulamm  do  Gerese  et  Gncr- 
nese,  et  Lefibus  constitutis  in  Insulis  per 
Dominuin  Johannem  lieffem  per  Sacramentum 
Koberto  Blondel,  Radalphi  Burnel,  &c.,  qui 
dicuQt,  &c. 

Constitutiones  et  Provisiones  constitute   per 
domiuum    Johaimem    Begem    postquam  Nor 
mannia  alienata  fuit. 

Imprimis.  Constitoit  duodecim  Coronatores 
Juratos,  ad  placita  et  jura  ad  coronam  spectantia 
custodienda. 

II.  Constituit  etium  et  concessit  pro  securitate 
Insularum,  quod  balliyus  dc  cetero,  per  visum 
dictorum  coronatorum,  potent  placttare  absque 
brevi  de  noy4  desseisinA  (actA  infrii  annum,  de 
morte  antecessoris  intrk  annum,  de  dote  similiter 
infr^  annum,  de  feodo  inyadiato  semper,  de 
incumbreio  maritagii,  &c. 

III.  li  dobent  eligi  de  indigenis  Insularum, 
per  ministros  Domini  Regis  et  optimates  patrias ; 
scilicet,  post  mortem  unius  eorum,  alter  fide 
diguus,  yel  alio  casu  legitimo,  debet  substitui. 

ly.  Electi  debent  jurare,  sine  conditioue,  ad 
manutenendum  et  salvandum  jura  Domini  Begis 
et  patriotarum. 

V.  Ipsi  duodecim,  in  qu&libct  insulA,  in 
absentii  justiciariorum,  et  nnk  cum  justicioriis, 
cilm  ad  partes  illas  venerint,  debent  judicare  de 
omnibus  casibus  in  dict&  InsulA,  qualUercunquc 
emergentibus,  exceptis  casibus  nimis  arduis,  et 
si  quis  legitime  conyictus  fuerit  k  fidelitato 
domini  Regis  tanquam  proditor  recessissc,  vel 
manus  injecisse  yiolentas  in  ministros  Domini 
Regis,  mode  debito  officium  exercendo. 

There  are  thirteen  other  articles.  See  First 
Report,  below,  App.  C,  p.  1180.  Havet, 
Cours  Royales  des  l\e»,  Normandes,  pp.  3  and  4, 
states  that  there  is  not  the  slightest  possible 
doubt  that  the  pretended  Constitutions  of  Kiue 
John  are  a  compilation,  made  up  in  the  I7tn 
century,  of  an  Inquisition  of  the  year  1248,  and 
a  petition  of  the  year  1333  {sic^.  Articles  I. 
and  II.  above  appear  in  Chancery  Inquisitions, 
32  Hen.  3,  No.  6, 1248 ;  Articles  III.,  IV.  and  V. 
are  in  a  Flea  of  Quo  Warranto,  Mich.,  3  Edw.  3, 
1331.  The  meaning  of  these  articles  in  the  light 
of  early  English  and  Norman  law  is  discussed 
in  Dnpont,  Histoire  dn  Cotentin  et  de  ses  lies, 
Tol.  2,  pp.  64-58. 

(6)  Cowp.  204. 
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fall  powor,  by  force  of  the  prerogatiro,  to 
make  Orders  in  Goancil  binding  on  Jersey. 
Tbey  contended,  also,  that  registration  by 
the  Royal  Gonrt  was  not  necessary  to  give 
validity  to  sach  Orders  in  Gonncil,  and 
that  the  only  object  of  such  registration 
was  to  preserve  a  record  and  to  give 
public  notice  of  the  Orders  in  Goancil  in 
order  that  the  people  of  Jersey  might 
conform  thereto.  Upon  this  point  the 
Orders  in  Gouncil  of  2lst  May(a}  and  17th 
December  1679,(&)  the  Jersey  Gode  1771,(e) 
and  the  Order  in  Goancil  of  24th  February 
1802,(flO  were  referred  to. 

The  principal  authorities  cited  on  both 
^ides  respecting  the  constitutional  rights  of 
the  Grown  and  the  States  were  those  set  out 
in  the  printed  oases  aboveand  in  the  appen- 
dices, (e)  Gounsel  also  referred  to  i9t«nionc2», 
Ilistoire  des  Fran^ais,  vol.  2,,  pp.  278, 
279,  ib.  vol.  3,  p.  218;  Ouizot,  Essais  sur 
rHistoire  de  France,  pp.  219,  242,  244; 
Ouizot,  Histoire  des  Origines  du  Gouvorne- 
ment  Bepr^sentatif  en  Europe,  vol.  1, 
pp.  284,  285 ;  Ouizot,  Histoire  wn^rale  de 
la  Civilisation  en  Europe,  p.  280 ;  Ouizot, 
Givilisation  en  France,  vol.  2,  p.  240, 
vol.  4.,  p.  190 ;  Hcdlam,  History  of  llurope 
in  the  Middle  A^es,  vol.  1,  pp.  243,  244, 
253  note  (6th  edit.),  ib.  supp.  notes  167, 
179 ;  Hoiiard,  Traites  sur  les  Goutomes 
Anglo-Normands,  vol.  1,  pp.  378,  384; 
Hoiiardt  Dictionnaire  de  la  Goutume  de 
Normandio,  vol.  2.,  Art.  £tatB,  p.  170; 
Dud<m  de  St  Quentin,  Bk.  2  (11th  cent.) 
in  Duchesne,  Historiao  Normannorum 
Scriptores,  1619,  pp.  84,  85,  86;  Goncilia 
Botomagensis  FrovinciiB,  byDom.  GuUlel' 
mu8  Bessin,  pp.  39,  48,  49,  67,  79,  80,  90 ; 
Orderic,  Viialt  lib.  iii.  v.,  xL,  xii.  in  Du- 
chesne ;  Du  Motdin,  Histoire  G^n^rale  de 
Normandie,  1631,  pp.  83,  129,  147,  307, 
403,  40i,  416,  440 ;  Le  Grand  Goastumier, 
edited  by  Le  Eotiille  d^Alen^an,  Bduen, 
1539,  Prologue  Premier,  fo.  1,  and  caps.  z. 
fo.  20,  xi.,  XV.  fo.  21,  24,  xxiv.  fo.  35,  Iv. 
fo.  77,  gloss. ;  3'errten,  Clommentaires  du 
droit  civil  tant  public  que  priv^  observe 
au  pays  et  duche  de  Normandie,  Bk.  2, 
cap.  vii.,  p.  26,  ed.  1578 ;  Commentaires 
sur  la  Goutume  de  Normandie  par  BerauU, 
Godefroyt  et  la  Paraphrase  de  Jk.  d*Av%ron, 
vol.  1,  p.  293,  ed.  1776;  Layseau,  Traits 
des  Seigncnries,  c.  3,  s.  43 ;  Merlin^  Be- 
I)ertoire  de  Jurisprudence,  tit.  Loi,  vol.  10, 
p.  182 ;  Martin,  Histoire  de  France,  vol.  4, 
pp.  519-20;  Ordinances  of  King  Henry 
yn.,  A.D.  1495,  Arts.  8,  15,  28 ;  FalU, 
Account  of  the  lisland  of  Jersey,  pp.  157, 
162,  163  ;  Le  Oeyt,  Les  Gonstitutions,  les 


(a)  See  below,  App.  B,  p.  1108. 
(6)  See  below,  App.  B,  p.  1113. 
(c)  Sec  below,  App.  B,  p.  1120. 
Id)  See  below,  App.  B,  p.  1123. 
(e)  See  below,  App.  B,  p.  1097. 


Abouiibnt. 


Lois,  et    les  Usages  de  Jersey,  vol.  4., 
pp.  348,  355,  878,  381,  385,  386,  888.(a) 

No  judgment  was  pronounced,  but  the 
report  msMie  by  their  lordships  to  Her 
Majesty  in  Gouncil,  dated  the  Srd  Decem- 
ber 1853,  after  stating  the  nature  of  the 

(a)  The  fullest  collection  of  aatborities  relat- 
ing to  the  instltntionB  of  the  Island  of  Jeney  Is 
to  be  foond  in  the  Appendix  to  the  Memoran- 
dam  put  in  by  the  OioMrn  in  the  Prisno  Board 
Case,  1894  (nee  below,  p.  814it),  where  over  540 
docoments,  inclading  the  principal  Gharters, 
Orders  in  Council,  and  Acts  of  the  States,  are 
Kct  forth,  including,  in  addition  to  the  docu- 
ments set  out  in  Appendix  B,  below,  p.  1097: 
1.  A  document  known  as  the  Constituttons  of 
King  John,  containing  the  appointment  or  coo- 
firmation  of  12  Coronatores  Jurati,  to  assist  the 
Warden  or  Bailiff  of  the  Islands  in  the  adminis- 
tration of  justice;  see  above,  p.  SlOii.  8.  As- 
sise Bolls,  1909-1831.  See,  as  to  these  early 
documents,  Havet,  Les  Cours  Bojales  des  Ik» 
Normandes.  8.  Charter  of  Louis  X.,  gcaated 
in  1814;  see  above,  p.  290ii.  4.  Charters 
granted  by  kings  of  England,  from  Edward  III. 
to  James  II.  5.  Orders  in  Council  of  1494-.'», 
providing  for  the  government  of  the  Islands. 
6.  Deed  of  1497,  providing  for  the  endowmeot 
of  two  schools  in  Jersey,  by  the  consent  of  all 
the  Estates  and  the  common  assent  of  the 
Island.  7.  Acts  of  the  States  and  rolls  of  their 
proceedings.  Among  the  published  authorities, 
the  following  may  be  mentioned  z^AUarmey- 
General  v.  Le  Marehant,  2  T.R.  901  a.  In  re 
the  BaUiff  and  Jurats  of  the  Royal  CouH  of 
Guernsey,  6  St  Tr.  N.S.  159 ;  Warbnrton  (I7tk 
century).  Treatise  on  the  History,  Liaws  aad 
Customs  of  the  Island  of  Guernsey,  1892 ;  The 
Rev.  Philip  Falle,  Account  of  the  Island  of 
Jersey  (17th  cent.),  ed.  Durell,  1887  ;  A  Gode 
of  Laws  for  the  Island  of  Jersey,  1771 ; 
Shebbeare  (Dr.  John),  Authentic  Narrative  of 
the  Oppressions  of  the  Islanders  of  Jersey,  witlt 
a  Succinct  History  of  the  Island,  2  vols.,  1771  ; 
Le  Geyt  (1676-1711),  Les  (^institutions,  les 
Lois,  etles  Usages  de  Jersey,  ed.  1846-7 ;  Flees, 
Account  of  the  Island  of  Jersey,  1813;  Berry 
(William),  Histo^  of  the  Isbmd  <rf  Guernsey, 
1815;  Duncan  (Jonathan),  History  of  Guern- 
sey, 1841 ;  First  Report  <rf  the  CommissionerB 
appointed  to  inquire  into  the  state  of  the 
criminal  law  in  the  Channel  Islands,  1847; 
Second  Report,  1848,  see  below,  App.  C, 
p.  1127;  Dryden  (A.E.),  the  Gonstitation  of 
Jersey,  London,  1854 ;  Le  Oas,  Laws,  Privi- 
leges, and  Customs  of  the  Island  of  Jersey, 
1857;  Le  Quesne,  A  Constitutional  Hts- 
tprjr  of  Jersey,  1856 ;  de  la  Croix,  Les  &ats. 
Episode  Uistorique  d'une  Histoire  Incite  de 
Jersey,  1847 ;  Jersey  ses  antiquit^,  ses  institu- 
tions, son  histoire,  St.  Heller's,  1859,  3  vols.; 
Report  of  Commissioners  appointed  to  inquire 
into  the  state  of  the  civil  and  ecelesiastical  laws 
in  the  Island  of  Jersey,  1861 ;  Tupper,  History 
of  Guernsey,  1876 ;  Forsyth,  Ceases  and  Opin- 
ions on  Constitutional  Law,  1869;  Dnpont 
(Gustave),  Histoire  du  Cotentin  et  de  ses  lies, 
Caen,  1870-3 ;  Uavet  (Julieu),  Les  Cours 
Royales  des  Isles  Normandes,  Paris,  1878. 
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reference,  and  the  Orders  in  Coanctl, 
Acts  of  the  States,  and  petitions,  was  to 
the  following  effect : — 

Bbport  or  Committee. 

Their  lordships,  in  obedience  to  Your 
Majesty's  said  Order  of  Beference,  did, 
on  the  doth  Noyember  last,  and  on  the 
Ist  and  2nd  of  this  instant,  and  on  this 
da/i  take  the  said  petitions  and  Acts  into 
consideration,  and  heard  counsel  at  great 
length,  in  respect  of  the  allegations  set 
forth  in  the  said  petitions,  and,  with 
respect  to  the  Orders  in  Council  of  the 
11th  Febraary  1852,  although  theyap^ar 
to  their  lordships  in  their  main  proYisions 
well  calculated  to  improye  the  adminis- 
tration of  justice  in  Jersey,  yet,  as  serious 
doabts  exist  whether  the  establishment 
of  such  proyisions  by  Your  Majesty's 
prerogatiye  without  the  assent  of  the 
States  of  Jersey  is  consistent  with  the 
constitutional  nghte  of  the  Island,  their 
lordships  haye  agreed  to  report  their 
opinion  to  Your  Majesty,  that  it  may  be 
expedient  for  Your  Majesty  to  reyoke  the 
Slid  Orders. 

That  as  regards  the  Acts  of  the  States, 
although  they  do  not  in  all  respects  carry 
the  proyisions  of  the  said  Orders  in  Coun- 
cil into  full  effect,  and  though,  with  re- 
spect  to  the  appointment  of  the  Judge  of 
the  new  Courts,  it  might,  in  the  opinion 
of  their  Lordships,  be  an  improyement  of 
the  Acts  of  the  States  if  the  appointment 
of  the  judge  were  yested  in  Your  Majesty, 
and  such  appointment  were  not  confined 
necessarily  to  members  of  the  Royal 
Court,  yet  as  such  Acts  do  to  a  consider- 
able extent  carry  into  effect  substantially 
the  proyisions  of  the  said  Orders  in 
Council,  and  the  benefit  thereby  con- 
ferred on  the  Island  may,  by  further  Acts 
of  the  States,  with  Your  Maiesty's  sanc- 
tion, be  extended,  their  lordships  humbly 
repcnrt  their  opinion  to  Your  Majesty,  that 
it  may  be  proper  to  giye  Your  Majesty's 
assent  to  the  said  Acts. 

The  above  report  of  the  Committee  was 
confirmed  by  an  Order  in  Council  dated 
the  29th  December  1853,  as  follows — 

Obdss  in  Council. 
*»ller  Majesty,  having  taken  the  said  report 
mto  consideration,  is  pTease«l,  by  and  with  the 
ftdfice  of  her  Privy  Council,  to  approve  of 
what  is  therein  proposed,  and  to  recall  and 
revoke  tie  three  Orders  in  Conncii  of  the 
11th  February  1852,  and  they  are  hereby  by 
Her  Mijestj  recalled  and  made  null  accord- 
ingly; and  her  Majesty  is  hereby  further 
pleated  to  declare  her  approbation  of  the  six 
Acts  passed  by  the  States  of  the  Island  of  Jersey 
cm  the  16th  and  17th  August  1852,  and  to 
confirm  and  ratify  the  same,  and  they  are 
hereby  finally  confirmed,  enacted,  and  ratified 
accordingly.     And    Her   Majesty   is    further 


hereby  pleased  to  direct  that  this  Order,  to- 
gether with  the  said  six  Acts,  be  entered  upon 
the  Registry  of  the  Island  of  Jersey  and  ob- 
served accordingly  ;  and  the^  Lieutenant-Gover- 
nor or  Commander-in-Chief  'for  the  time  being 
of  Her  Maje8ty*B  Island  of  Jersey,  the  States, 
the  Bailiff  and  Jurats  of  the  Boyal  Courts,  and 
all  others  Her  Majesty's  subjects  within  the 
Island  of  Jersey,  are  to  take  notice  of  Her 
Majesty's  pleasure  herein  signified,  and  govern 
themselves  accordingly  .''(a) 


(a)  While  these  proceedings  were  pending, 
registration  of  an  Order  in  Council  of  4th 
January  1853,  regarding  the  government  of 
Victoria  College,  Jersey,  had  been  suspended  by 
the  States.  After  the  decision  in  the  present 
case,  the  Order  of  4th  January  1853  was  re- 
voked by  the  Order  in  Council  of  9th  March  1854, 
but  "without  prejudice  to  the  ancient  rights 
and  prerogatives  of  the  Crown  with  respect  to 
the  government  of  Jersey." 

Subsequently  an  Order  in  Council  of  81st 
July  1858  confirmed  a  Reglement  made  by  the 
States  on  the  same  subject,  with  some  alterations. 
The  States  suspended  the  registration  of  the 
Order,  on  the  ground  that  it  infringed  their 
privileges,  and  it  was  revoked  by  the  Order  in 
Council  of  Snd  February  1859. 

An  Orrier  in  Conncii  of  14th  April  1884, 
passed  on  the  representation  of  the  States,  gave 
them  power  to  renew  provisional  ordinances  for 
three  years  at  a  time,  provided  that  such  or- 
dinances related  to  subjects  of  a  purely  munici  • 
pa  land  administrative  nature,  did  not  infringe 
the  Boyal  prerogative,  and  were  not  repugnant  to 
the  permanent  political  or  fundamental  laws  of 
the  Island. 

In  1861  the  Commissioners  appointed  to  in- 
quire into  the  state  of  the  civil  and  eccWeiastical 
laws  in  the  Island  of  Jersey  reported  that  «  be- 
fore Orders  in  Council  can  be  executed  in  the 
Island  they  must  be  registered  in  the  Boyal 
Court,  and  a  command  to  this  effect  alway.s 
accompanies  them.  This  requirement  is  prr- 
scribed  by  an  Article  in  the  Code  of  1771,  which, 
at  the  same  time,  allows  the  Boyal  Court  to 
suspend  its  registration  of  an  Order  consideretl 
to  be  contrary  to  the  Charters  and  Privileges 
of,  or  burdensome  to,  the  Island  until  the  plea- 
sure of  the  Crown  be  taken  (Code,  pp.  159-60), 
but,  if  the  Crown  does  not  give  way,  there  is  no 
legal  alternative  but  to  register  the  Order.*' 

The    following    later    cases    may    also    be 
mentioned : — In  re  the    States  of    Guernsey^ 

14  Moo.  P.C.  868  ;  In  re  the  States  of  Jersey, 

15  Moo.  P.C.  195,  as  to  the  Governor's  N^i- 
tive  Voice ;  In  re  the  Jersey  Jurats,  L.K. 
I  P.C.  94;  In  re  Daniel,  1891.— In  this  case 
(unreported),  the  States  of  Jersey  having,  in 
1890,  petitioned  against  the  execution  of  a  Bo^al 
warrant  of  pardon  without  previous  registration 
in  the  Bo3nd  Court,  the  petition  was  referred  to 
the  Committee,  who  reported  that  <*  even  assum- 
ing the  Order  of  1679  (2 Ist  May)  is  in  force, 
as  contended,  a  question  which  it  is  unnecessary 
to  solve,  it  is  inapplicable  to  oircumstances 
such  as  these  .  .  .  Giving,  as  their  Lordships 
desire  to  do  to  the  Orders  in  Conncii  relating  to 
that  Island,  the  widest  interpretation  in  favour 
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Matebials  made  V8E  ov, — Tho  Printed 
Cases  are  taken  from  Mr.  Moore's  Collec* 
tion  of  Privy  Council  Cases  in  the  Middle 
Temple  Library.  The  documents  in  the 
Appendices    are  taken  partly  from   the 

of  the  privileges  claimed  by  the  inhahitants  of 
Jersey  which  the  lan^affe  will  reasonably  bear, 
their  Lordships  are  of  opinion  that,  even  assum- 
ing that  the  Order  of  May  1679  is  in  force,  a 
warrant  of  Your  Majesty,  issued  in  exercise  of 
the  Royal  prerogative  of  mercy,  is  not  within  the 
meaning  or  ioteut  of  that  Order."  This  Report 
was  confirmed  by  Order  in  Council  of  12th  cTan- 
uary  1891. 

On  the  23rd  June  18dl,  Her  Majesty,  by 
Order  in  Council,  gave  directions  with  reference 
to  the  appointment  of  a  Chairman  of  the  Prison 
Board  of  Jersey.  This  Order  was  presented  to 
the  Royal  Court  for  registration;  the  Court 
suspended  registration  on  the  ground  that  the 
Order  contained  modifications  of  a  previous 
Order  of  11th  December  1837,  which  was  made 
with  the  concurrence  and  assent  of  the  States. 
The  matter  was  referred  by  the  Royal  Court  to 
the  States  ;  and  on  the  Report  of  a  Committee 
of  that  body  a  humble  Representation  was  made 
to  Her  Majesty  in  Council  that  the  Order  of  the 


same  sonroe  and  partly  from  the  cases  laid 
before  the  Committee  in  the  Damd  case, 
1891,  and  in  the  Prison  Board  case,  1894. 
The  argument  is  taken  from  9  Moo.  P.O. 
186^ 

2drd  June  1891  ought  to  be  withdrawn,  the 
reasons  chiefly  relied  on  being — 1.  That  it  is 
not  competent  to  the  Crown  to  legislate  for 
Jersey  without  the  assent  of  the  States ;  2.  That 
the  Order  in  question  was  a  depArtoie  from  and 
violation  of  the  terms  upon  which  the  States 
assented  to  the  Order  of  1837. 

The  Representation. was  considered  by  the 
Committee  for  the  Affairs  of  Jersey  and  Guern- 
sey on  the  23rd  and  24th  Kay  1894. 

Their  Lordships  limited  the  arguments  of 
counsel  to  the  second  of  the  grounds  of  com- 
plaint above  stated,  and  reported  to  Her  Majesty, 
as  their  opinion,  that  the  Order  complained  of 
materially  altered  the  arrangement  embodied  in 
the  Order  of  December  1887,  on  the  basis  of 
which  the  States  had  made  financial  provision 
for  the  purposes  of  the  Order.  In  accordance 
with  this  Report  the  Order  of  23rd  June  1891 
was  recalled  by  Her  Majesty  in  Council, 
27th  June  1894. 
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PUOCEKDINGS  IN  THE  COUBT  OF  COMMON  PlEAS  ON  A  RULE  TO  STAY 
PHOCEEDINQS  IN  THE  ACTION  OF  TaYLOR  AGAINST  BeST  AND  OTHERS, 
BEFORE     JeRVIS,     C.J.,     MaULE,     CrESSWELL,     AND      WiLLIAMS,     JJ., 

January  12th,  30th,  and  31st,  1854.     (Reported  in   14  C.B.  487 ; 
23  L.J.  N.S.  C.P.  89 ;  and  18  Jur.  402.) 

Action  against  the  secretary  of  the  Belgian  Legation  in  London,  sued  with  others  as  joint- 
contractors  on  a  commercial  contract,  and  therefore  a  necessary  party  to  the  action.  The  secre- 
tary, haying  appeared  and  pleaded,  and  moved  for  a  special  jury,  afterwards  moved  to  stay  pro- 
ceedings in  the  action,  or  that  his  name  should  he  struck  out,  on  the  ground  of  diplomatic 
privilege. 

The  Diplomatic  Privileges  Act,  1708,  7  Ann.  c.  12,  enacts,  s.  8,  that  *'  all  writs  and  processes 
vherehy  the  person  of  any  ambassador  or  other  public  minister  of  any  foreign  prince  or  state  .  .  . 
may  be  arrested  or  imprisoned,  or  his  or  their  goods  and  chattels  may  be  distrained,  seized,  or 
attached,  shall  be  deemed  and  a^udged  utterly  null  and  void ; "  but  provides,  s.  5,  that  no 
merchant  or  trader  *'  who  shall  put  himself  into  the  service  of  any  such  ambassador  or  public 
minister  "  shall  take  any  benefit  under  the  Act. 

Held  by  the  Coort  of  Common  Fleas — 

1.  Diplomatic  Privilege — Secretary  of  Legation — Trading — 7  Ann,  c.  12.  s.  6. — Waiver, 

A  secretary  of  legation  accredited   to  the  court  of  England  by  a  foreign  sovereign  is 

entitled  to  the  same  legal  immunities  as  an  ambassador.(l) 
Such  a  secretary  of  legation  does  not  by  engaging  in  trade  become  a  merchant-trader  who 

has  **  put  himself  into  the  service  "  of  an  ambassador  within  the  meaning  of  the  statute, 

or  thereby  forfeit  his  diplomatic  privileges. 

(2)  7  Ann,c,  12.  s,  8 — Extent  of  Diplomatic  Immunity — Waiver, 

Qtueref  whether  an  ambassador  or  minister  is  privileged  from  being  sued  in  the  courts  of 
this  comitry,  o^  only  from  process  affecting  his  person,  comfort,  or  dignity. (2) 

In  this  case,  by  appearing,  pleading,  and  obtaiuing  an  order  for  a  special  jury,  the  secretary 
had  voluntarily  submitted  to  the  jurisdiction,  and  could  not  have  his  name  struck  out,  or 
the  proceedings  stayed,  before  the  trial  of  the  issue. 

The  sacred  character  of  the  person  of  an  ambassador  cannot  be  abandoned  by  any  act  or 
consent  on  his  part,  hot,  consistently  with  this  principle,  an  action  in  which  he  was  sued 
jointly  with  others  might  be  allowed  to  proceed  to  judgment,  and  the  judgment  be 
enforced  against  the  other  defendants. 

(1)  See  Parkinaon  v.  Potter,  16  Q.B.D.  152,  55  L.J.  Q.B.  158 ;  Macartney  v.  Oarbutt 
24  Q.B.D.  368. 

(2)  See  Magdalena  S.N.  Company  t.  Martin,  2  E.  &  E.  94;  The  Parlement  Beige,  5  P.D. 
197  ;  Mtisurvs  Bey  v.  Gadban,  1894,  1  Q.B.  533,  and  1894  2  Q.B.  [C.A.]  352.  The  judgment 
of  the  Court  of  Appeal  in  the  last  case  appears  to  decide  that  under  7  Ann.  c.  12.  a  writ  of 
summons  in  an  action  against  an  ambassador  will  be  void ;  as  to  whether  this  judgment  over- 
rules the  decision  in  the  present  case,  that  an  ambassador  may  to  some  extent  waive  his -privilege 
and  submit  to  the  jurisdiction,  see  the  remarks  in  Dicey,  Conflict  of  Laws,  p.  211.  On  the 
general  subject,  see  Wheaton,  International  Law,  ed.  Boyd,  §  225b ;  Hall,  International  Law, 
§  50;  Lawrence,  Principles  of  International  Law,  pp.  274-284. 


This  case  raised  a  question  as  to  diplo-  M.  Drovst  and  two  other  defendants, 
matic  priTile^.  It  was  an  action  brought  Best  and  Sperling,  pleaded  severally  never 
by  the  plaintiff  against  the  four  directors  indebted ;  the  fourth  suffered  judgment 
of  an  intended  company  to  recoyer  a  sum  by  default.  The  cause  being  at  issue,  and 
of  250Z.  paid  as  a  deposit  on  shares  in  the  notice  of  trial  given  for  the  sittings  in 
company.  The  company  was  alleged  to  London  after  Michaelmas  Term,  the  de- 
have  been  formed  in  Belgium  for  the  pur-  fendant  Drouet,  on  the  8th  of  December 
pose  of  working  the  Royal  Nassau  Sul-  ,  1853,  obtained  an  order  for  a  special  jury, 
phate  of  Barytes  Mines,  in  the  grand  On  10th  ofDecemberfollowing,a summons 
duchy  of  Nassau.  One  of  the  defendants,  was  taken  out  on  behalf  of  the  defendant 
M.  Drouet,  was  first  secretary  of  the  Bol-  Drovct,  calling  upon  the  plaintiff's  attor- 
gian  Legation  in  London.  ncy  and  the  attorneys  for  the  defendants 


319] 


Taylor  against  Beat  and  others,  1854. 


[320 


Best  and  Sperling  to  show  cause  al  cham- 
bers why  all  further  proceedings  in  this 
action  shonld  not  bo  stayed,  or  why  the 
name  of  the  defendant  Drouet  should  not 
be  struck  out  of  the  proceedings. 

The  case  came  before  TALFouBn,  J.,  at 
chambers,  on  December  13th,  1853,  when 
Drouet  stated  on  affidavit,  that  about  the 
year  1838  he  had  been  duly  appointed  by 
and  under  the  hand  of  His  Majesty  the 
King  of  the  Belgians  as  second  secretary 
of  legation  of  his  said  Majesty  at  the 
court  of  St.  James's,  and  that  he  was 
presented  and  acted  and  was  receiyed  as 
such  at  the  said  court,  and  was  also  pre- 
sent as  such  at  the  coronation  of  Her 
Majesty  Queen  Victoria:  that  some  few 
years  afterwards,  yiz.  about  the  year  1841, 
ne  was  in  like  manner  appointed  nrst  secre- 
tary of  legation  of  his  said  Majesty  the 
King  of  the  Belgians  at  the  said  court  of 
St.  James's,  and  had  thenceforward  ap- 
peared at  court  and  acted  and  been  re- 
ceiyed as  such  at  the  said  court:  that 
subsequently,  and  in  like  manner,  he  had 
been  appointed  councillor  of  legation  of 
his  saia  Majesty  the  King  of  the  Belgians 
at  the  said  court :  that,  in  the  year  J 849, 
he  had  been  in  like  manner  promoted  to 
the  rank  of  minister  resident  of  his  said 
Majesty,  and  that,  daring  fifteen  years, 
he  had  acted,  as  it  was  his  duty  to  act  by 
yirtue  of  the  said  appointments,  on  at  least 
as  many  as  twenty  occasions  as  charge 
d*affaireBt  and  sometimes  for  as  long  a 
period  as  eight  months,  in  the  absence  of 
his  excellency  SUvan  Van  de  Weyer,  the 
minister  plenipotentiary  of  bis  said  Ma- 
jesty at  the  said  court,  and  bad  appeared  as 
such  at  the  recent  christening  of  a  royal 
prince :  and  that,  during  the  presence  of 
the  said  minister  plenipotentiary,  he  had 
acted  and  still  acted  as  nrst  secretary  of  le- 
gation of  his  said  Majesty  at  the  said  court, 
and  conducted  and  fetill  conducted  the 
business  of  the  embassy  with  the  Secretary 
of  State  for  Foreign  Afiairs  of  her  said 
Majesty,  subject  to  the  control  of  the  said 
minister  plenipotentiary :  and  that  he  had 
also  during  the  said  term  of  fifteen  years 
transacted  business  in  respect  of  his 
yarious  appointments  with  the  successiye 
Secretaries  of  Stato  of  her  said  Majesty  for 
Foreign  Afi*airs;  and  that  he  was  then, 
and  had  been  at  all  times  during  the  said 
term  of  fifteen  years,  a  public  minister  of 
his  said  Majesty  the  King  of  the  Belgians, 
accredited  by  that  sovereign  to,  and  re- 
ceived ns  such  at,  her  said  Majesty's  court 
of  St.  James's :  that  his  attention  was  not 
particularly  called  to  this  action  until  about 
ten  days  before  taking  out  the  summons  by 
the  receipt  of  a  letter  informing  him  that 
it  was  proceeding,  and  that  he  had  pre- 
viously been  led  to  believe  that,  although 
proceedings  had  been  threatened,  they  had 


been  or  would  be  abandoned,  as  being 
without  foundation. 

TixFouBD,  J.,  upon  hearing  the  parties, 
ordered  that  all  further  proceedings  be 
stayed  until  the  fifth  day  of  the  ensuing 
term — the  costs  of  the  application  as  be- 
tween plaintiff  and  Drouet  to  be  plaintiff's 
costs  in  the  caase,  and  that  Drotiet  should 
pay  to  the  other  defendants  their  costs  of 
appearing  on  that  application. 

In  the  Oourt  ov  Coumok  Fleas. 

Before  Jervis,  C.  J.,  Maule,  Williams,  and 
Cresswsll,  J.J. 

January  12th,  1854. 

Motion  for   Rule  Nisi. 

W{ll€8,(a)  on  behalf  of  the  defendant 
Drouet,  moved  for  a  rule  calling  upon 
the  plaintiff  and  the  defendants  Beat 
and  Sperling  to  show  cause  why  the 
proceedings  should  not  be  set  aside, 
or  why  all  farther  proceedings  should 
not  be  stayed,  or  the  name  of  Drouet 
struck  out ;  or,  in  the  event  of  the 
rule  not  being  made  absolute,  why  the 
defendant  Drouet  should  not  bo  at  liberty 
to  withdraw  his  plea,  and  plead  his  privi- 
lege as  a  public  minister.  In  the  time  of 
Lord  Coke  a  notion  prevailed  that  am- 
bassadors mifi^ht  be  sued  in  respect  of 
contracts  maoe  by  them  whilst  resident 
in  the  country  to  the  oourt  of  which  they 
were  accredited.  After  giving  instances 
of  criminal  proceedings  against  ambas- 
sadors, he  says  (&) — 

"  But,  if  a  foreign  ambassador,  being  prorex^ 
committeth  here  any  crime  which  is  contra  Jus 
gentiumy  as  treason,  felony,  adulter}^  or  any 
other  crime  which  is  against  the  law  of  nationsi, 
he  loseth  the  privilege  and  dignity  of  an  am- 
bassador, as  unworthy  of  so  hicrh  a  place,  and 
may  be  punished  here  as  any  other  private  alien, 
and  is  not  to  be  remanded  to  his  sovereign  but  of 
curtesy.  And  so  of  contracts  that  be  good/tuv 
gentium,  he  must  answer  here.  But  if  anything 
hemalvm  prohibitum  by  any  Act  of  Parliament, 
private  law,  or  custom  of  this  realm,  which  is 
not  malum  in  se  jure  gcHtium^  nor  contrh  jus 
gentium,  an  ambassador  residing  here  shall  not 
be  bound  by  any  of  them:  but  otherwise  it  is  of 
the  subjects  of  either  kingdom,  &c." 

Since  that  time,  however,  a  contrary 
opinion  has  been  entertained  by  publi- 
cists: and  it  is  now  the  settled  law  of 
this  country,  and  also  of  France,  Holland* 
and  America,  that  the  jurisdiction  of  the 
courts  is  totally  excluded  as  to  ambaa- 
E<adors  and  public  ministers,  not  only  in 
civil  but  also  in  criminal  proceedings, 
except  perhaps  those  of  a  yery  heinoaa 
character. 


(a)  Afterwards  a  Justice  of  C.  P. 
(6)  4  Inst.  153. 
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In  Blaek$ione*8  Commentaries,  ^lie  sub- 
ject 18  thns  treated  (a)  :— 

"The  rights,  the  powers,  the  daties,  and 
the  privileges  of  ambassadors  are  determined 
by  the  law  of  nature  and  nations,  and  not  by 
aoj  mnnicipal  conRtitntions :  for  as  thej  repre- 
sent the  persons  of  their  respective  masters, 
who  owe  no  sabjection  to  any  laws  but  those 
of  their  own  country,  their  actions  are  not 
subject  to  the  control  of  the  private  law  of  that 
•tate  wherein  they  are  appointed  to  resi<le.  He 
that  is  subject  to  the  coercion  of  laws  is  neces- 
Btrily  dependent  on  that  power  by  whom  tliose 
biws  were  made :  but  an  ambassador  ought  to 
be  independent  of  every  power  except  that  by 
which  be  is  sent,  and  of  consequence  ought  not 
to  be  subject  to  the  mere  munioipal  laws  of  that 
nation  wherein  he  is  to  exercise  his  functions. 
If  he  grossly  offends  or  makes  an  ill  use  of  his 
eharacter,  he  may  be  sent  home,  and  accused 
before  his  master,(6)  who  U  bound  either  to  do 
JQstioe  upon  him,  or  avow  himself  the  accom- 
plice of  his  crime8.(c)  But  there  is  a  great 
dispute  amonfT  the  writers  on  the  law  of  nations, 
whether  this  exemption  of  ambassadors  extends 
to  all  crimes,  as  well  natural  as  positive,  or 
whether  it  only  extends  to  such  as  are  mala 
prokibita,  as  coining,  and  not  to  those  which  are 
9oia  ta  se,  ae  roniiler.(<f)  Our  law  seems  to 
have^  formerly  allowed  Uie  exemption  in  the 
refiricted  sense  only ;  for  it  has  been  held,  both 
by  our  common  lawyers  and  civilians,(e)  that 
in  ambassador  is  privileged  by  the  law  of  nature 
and^  nations ;  and  yet,  if  be  commits  any  offence 
agBiDft  the  law  of  reason  and  nature,  he  shall 
loae  his  privilege,(/)  and  that,  therefore,  if  an 
ambassador  conspires  the  death  of  a  king  in 
whose  land  he  is,  he  may  be  condemned  and 
executed  for  treason;  but  if  he  commits  any 
other  species  of  treason,  it  is  otherwise,  and  he 
molt  be  sent  to  his  own  kingdom.(^) 

"In  reppeet  to  civil  suits,  all  the  foreign 
jurists  airree  that  neither  an  ambassador  nor 
any  of  hts  train  or  condtet  can  be  prosecuted 
for  any  debt  or  contract  in  the  courts  of  that 
hingdom  wherein  he  is  sent  to  reside.  Yet 
Sir  Edward  Coke  maintains  that,  if  an 
ambassador  makes  a  contract  which  is  good  jure 
gentiwn,  be  shall  answer  for  it  here.(A)  But, 
the  truth  is,  so  few  cases  (if  any)  had  arisen, 
wherein  the  privilege  was  either  claimed  or  dis- 
puted, even  with  regard  to  civil  suits,  that  our 
law  books  are  (in  general)  quite  silent  upon  it 
previous  to  the  reign  of  Queen  Anne,  when  an 

(a)  1  Bla.  Com.  253. 

(6)  As  was  done  with  Count  Ohillimberg,  the 
Swedish  minister  to  Great  Britain  in  1716,  Mar- 
tens,  Causes  C^l^bres  du  Droit  des  Gens,  vol.  1, 
p.  101. 

(0  Montesquieu,  Sp.  L.  Bk.  26,  c.  21. 

id)  Van  Leeuwen  in  Ff.  50,  7,  17 ;  Puffen- 
dorf,  Bk.  8,  c.  9.  §§  9,  17 ;  Bynkershoek,  De 
Fero  Legatomm,  c.  17,  IS,  19. 

(0  PalachU's  ease,  cited  1  Roll.  Rep.  175. 
The  Kimg  v.  Marsh  (the  same  case),  A  Bnlstr. 
27. 

U)  4  Inst.  158. 
ig)  1  Roll.  Rep.  175. 
(A)  4  Inst.  158. 
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ambassador  from  Peter  the  Great,  Czar  of  Mus- 
covy, was  actually  arrested  and  taken  out  of  his 
coach  in  London  for  a  debt  of  50/.  which  he 
had  there  contracted.  Instead  of  applying  to 
be  discharged  upon  his  privilege,  he  gave  bail 
to  the  aotion,  and  the  next  day  complained  to 
the  Queen.  The  persons  who  were  concerned 
in  the  arrest  were  examined  before  the  Privy 
Council  (of  which  the  Lord  Chief  Justice  Holt 
was  at  the  same  time  sworn  a  member),  and 
seventeen  were  committed  to  prison,  most  of 
whom  were  prosecuted  by  information  in  the 
Court  of  Queen's  Bench  at  the  suit  of  the  Attor- 
ney Grenenl,  and,  at  their  trial  before  the  Lord 
Chief  Justice,  were  convicted  of  the  facts  by  the 
jury,  reserving  the  question  of  law,  how  far 
those  facts  were  criminal,  to  be  afterwards 
argued  before  the  judges ;  which  question  was 
never  detei*mined.(a)  In  the  meantime  the  Czar 
resented  this  afiPront  y&cj  highly,  and  demanded 
that  the  sheriff  of  Middlesex  and  all  others  con- 
cerned in  the  arrest  should  be  punished  with 
instant  death.  But  the  Queen  (to  the  amaze- 
ment of  that  despotic  court)  directed  her  secretary 
to  inform  him  '  that  she  could  inflict  no  punish- 
'  ment  upon  any  of  the  meanest  of  her  subjects, 
'  unless  warranted  by  the  law  of  the  land ;  and 
'  therefore  was  persuaded  that  he  would  not 
*  insist  upon  impossibilities.'  To  satisfy,  how- 
ever, the  clamours  of  the  foreign  ministers  (who 
made  it  a  common  cause),  as  well  as  to  appease 
the  wrath  of  Peter,  a  bill  was  brought  into 
Parliament,  and  afterwards  passed  into  a  law, 


(a)  See  Martens,  Causes  C^l^bres  du  Droit 
des  Gens,  vol.  1,  pp.  72-96,  where  the  diplo- 
matic correspondence  arising  out  of  the  inci- 
dent is  printed.  In  a  communication  from  the 
British  secretary  of  legation  at  the  Hague  to 
the  Russian  Minister,  who  had  demanded  his 
passport  and  quitted  England,  it  is  stated 
that  the  defendsjits  had  been  '*  convaincus  de 
s'dtre  concertos,  et  d'avoir  conspir^  pour 
arreter  V.  Exc,  la  connaissant  comme  revd- 
tue  du  caract^re  d'ambassadeur,  et  d'avoir 
voulu  causer  par  oet  acte  une  m^intelligenco 
entre  S.  M.  la  reine  et  S.  M.  Tempereur,  d*avoir 
assailli,  arr^t^,  emprison^,  et  maltrait^  la  per- 
son ne  de  V.  Exc.  Les  jur6s  a^ant  ainsi  fait 
leur  rapport,  le  cas  6tant  d'uno  si  haute  impor- 
tance et  sans  exemple  dans  nos  cours  d'Angle- 
terre,  le  lord  chef-de-justice,  ne  se  crut  point 
autorise  k  prendre  snr  lui  de  prononcer  dans 
cette  affaire.  II  remit  Farticle  des  privileges 
des  ambassadeurs,  savoir  jusques  ob  les  lois  du 
royaume  pouvaient  s'^tendro  touchant  la  puni- 
tion  de  ceux  qui  les  violent,  ft  un  exameo  qui 
se  fera  devant  lui  et  les  antres  juges  du  royaume 
au  prochain  terme."  There  does  not  appear  to 
be  any  report  of  any  further  proceedings,  and, 
as  stated  by  Blackstone,  no  judgment  was  pro- 
nounced. In  Triquet  v.  Bath,  3  Burr.  1480, 
Lord  Mansfield  says  that  the  reason  the  dcfen* 
dants  were  never  brought  up  for  judgment  whs 
that  the  Czar  would  have  regarded  the  punish* 
ment  which  the  Court  could  have  inflicted  for  a 
misdemeanour  as  a  fresh  insult.  See  alfo 
Boyer,  Annals  of  Queen  Anne,  21,  25,  29  July, 
1708,  vol.  7,  pp.  233-286. 
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7  Anne  c.  12.,  to  prevent  and  punuh  such  out- 
rageous  insolence  for  the  ftiture.  And,  with  a 
copy  of  this  Act  elegrantly  engrossed  and  illu- 
minated, accompaniMl  hy  a  letter  from  the 
Queen,  an  ambassador  extraordinair  was  com- 
missioned to  appear  at  Moscow,  wno  declared, 
'  that,  though  her  Majesty  could  not  inflict  such 

<  a  punishment  as  was  required,  because  of  the 
'  defect  in  that  particular  of  the  former  estar 

<  blisbed  constitution  of  the  kingdom,  yet,  with 
'  the  unanimous  consent  of  the  Parliament,  she 
'  had  caused  a  new  Act  to  be  passed,  to  serve 
'  as  a  law  for  the  fhture.*  This  humiliating 
step  was  accepted  as  a  full  satisfaction  by  the 
Gsar,  and  the  offenders,  at  his  request,  were 
discharged  from  all  further  prosecutioos." 

Nothing  can  be  more  distinct  than  the 
law  as  thus  laid  down :  and  all  the  dis- 
tinguiBhed  lariats,  Orotiua,  VaUeU  Byn^ 
herakoek,  and  Chancellor  Kent,  agree. 

Mavle,  J. :  Suppose  a  foreiflrn  ambassa- 
dor takes  a  lease  of  a  house  nere,  is  the 
lessor  without  remedy  against  him  if  he 
fails  to  perform  the  covenants  P 

WfUes:  That  is  considered  by  OtoHub: 
and  he  professes  to  solve  the  difficulty  by 
treating  all  debts  contracted  by  ambassa- 
dors as  debts  of  honour.  Regard  must  be 
had  to  the  general  law,  and  not  to  isolated 
cases. 

Maule,  J.,  referred  to  the  cases  of  Don 
Panialeon  8a, {a)  and  of  Lesley,  Bishop  of 

B0S8.(&) 

Wiilea:  Both  those  were  cases  falling 
within  the  exception  which  the  law  of 
England  made  to  the  general  law.  The 
immunity  of  the  ambassador  arises  from 
the  circumstance  that  he  represents  the 
person  of  his  sovereign. 

Jbbyis,  G.J. :  Cannot  a  foreign  sove- 
reign be  sued  in  the  courts  of  this  country  ? 

Willee:  Ordinarily  not:  The  Duke  of 
Brunewieh  v.  The  King  of  Hanover. {o)  In 
the  case  of  Munden  v.  TAe  Duke  of  Brune- 
vneh,(d)  which  was  an  action  upon  a  bond 
given  by  the  defendant,  the  latter  pleaded 
to  the  jurisdiction  that  he  was  a  sovereign 

Srince,  and  that  the  bond  was  made  by 
im  in  his  dominions;  and  it  was  held 
that  the  plea  was  bad,  on  the  ground  that 
the  defendant  did  not  appear  to  be  the 
de  fado  reignine  sovereign  at  the  time  of 
the  plea  pleaded. 

Mavle,  J. :  The  coses  you  rely  on  are 
oases  of  personal  privilege  of  the  ambas- 
sador. It  may  be  that  his  person  or  his 
goods  may  be  sacred ;  but  wny  should  the 
plaintiff  be  deprived  of  the  means  of  ascer- 
taining the  debtP    Besides,  has  not  the 


(a)  5  St.  Tr.  461.  2  Steph.  Bl.  2nd  edit. 
465  (p). 

(6)  Chalmers'  Biog.  Diet.,  vol.  20,  p.  188. 

(e)  6  St.  Tr.  N.S.  38,  and  G  Beav.,  1. 

(d)  6  St.  Tr.  N.S.  403  and  16,  L.J.N.S.  Q.B. 
800. 

Motion  vok  Bulb  Nisi. 


defendant  Drouet  here  submitted  t»  tlie 
jurisdiction  P 

WiUes :  He  does  not  thereby  waive  his 
privilege :  The  Duke  of  Brunewiek  v.  The 
Kina  of  Hamover, 

M.AJJLB,  J. :  Suppose  the  defendant  was 
appointed  ambassador  after  the  commence- 
ment of  the  action ;  or  suppose  he  ceases 
to  have  the  privilege  berore  the  action 
comes  to  an  end  P  (a) 

Willee :  The  court  will  deal  with  those 
cases  when  they  arise.  Bynkerehoeh,  De 
Foro  Legatorum,(&)  says — 

"  Si  conveniri  nequeat  legatns  apud  judiccn, 
ubi  deg^t,  interest  scire,  ubi  conveniendus  sit. 
Ipsum  autem  Principem  qui  misit,ab  hoc  inspee- 
tione  arceo,  nisi,  si  missus  non  esset  legatus,  ipse 
Princeps  de  ejus  causa  fuisset  jndicatiims  ;  qnm 
judicia  raro  ipsi  Principes  exercent.  CaBteroqniu 
generaliter  existimo,  l^^tum  ita  oonveniendum, 
atque  si  ibi,  ubi  legatus  est,  neque  esset,  neqae 
contraxisser,  neque  bona,  fanquam  legatus, 
haberet  Quia  legatione  domicilinm  non  mu- 
tavit,  nee  forum  mutasse  intelligtendus  est, 
atque  adeo  convenietur  in  loco,  unde  in  lega- 
tionem  profectus  est,  si  judex  ejus  loci,  ante 
profectionem,  legati  fuerit  judex  eompetena,  rel 
quicunque  alius  ejus  fuerit  judex  in  imperio 
Principis  qui  legatum  misit  Quod  si  nulUIn 
ante  profectionem  habuerit  vel  domicilium  vel 
judicem,  non  est  nisi  ad  supremum  judicem 
Principis  a  quo  missus  est,  recursus.  Neque 
legatus,  ibi  oonyentus,  excipiet,  se  Reipabhcse 
causa  abesse,  atque  adeo  se  invitum  in  jus  voeari 
non  posse,  cum  fictione  judicis  habeatnr  pro 
pnesente,  ne  ulli  cseteroqnin  ullius  judicis  foro 
subjici  possit.  Quod  qnam  inutile  esset,  maxime 
in  its  qui  perpetua  legatione  funguntur,  res  iptsa 
loquitur.  Non,  inquam,  excipiet  legatus,  nisi 
speciale  privilegium  habeat,  quale  ^no  1643. 
Ordioes  Generales  (the  States  General  of  Hol- 
land) uni  legatorum  suorum,  quos  tunc  mittebant 
in  Angliam,  dederunt,  ne  scilicet  lites  inchoatas 
contra  eum  persequi  lioeret,  sed  manerent  in 
statu  in  quo  erant,  neve  etiam  novn  instituerentur, 
quamdiu  ipse  abesset,  et  sex  post  reditum  ejus 
septimanas." 

So  OroHus  says  (c) — 

"  Bona  quoque  legati  mobilia,  et  que  proinde 
habentur  persona  accessio,  pignorls  causa,  a«t 
ad  solutionem  debiti  capi  non  posse,  nee  per  ju- 
diciorum  ordinem,  nee,  quod  quidam  volunt»manii 
regia,  verins  est ;  nam  omnis  coaotio  abesse  a  le- 
gato debet,  tam  qus  res  ei  necesearias  qnam  que 
personam  tauj^t,  quo  plena  ei  sit  seeuritaa.  Si 
quid  ergo  debiti  contraxit,et,  ut  fit,  res  soli  eo  looo 
nullas  possideat,  ipse  compellandus  erit  amice, 
et,  si  detrectet,  is  qui  misit,  ita  ut  ad  postremum 
usurpentur  ea,  qusB  ad^ersus  debitotes  extrs 
territorium  positos  usnrpari  solent," 

meaning  out  of  the  territory  he  oomes 
from.  ((2) 

(a)  See  ilfiwtirtK   Bey   v.    Gadban,  1894, 
1  Q.B.  583,  and  1894,  8  Q.B.  [G.A.]  85S. 
(ft)  C.  10,  p.  160. 

(c)  Bk.  2.  c.  18.  §  9. 

(d)  Sic  in  14  C.B.,  495. 
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Mavlb,  J. :  That  rather  shows  that  the 
objeotion  is  not  to  the  maintenanoe  of  the 
ftctioiiy  but  to  the  penal  proceedings  against 
him. 

Wme» :  In  Triq^et  y.  Bal^t{a)  which  was 
an  application  on  behalf  of  the  secre- 
tary of  a  foreign  minister,  to  set  aside  a 
bill  of  Middlesex,(&)  and  cancel  a  bail- 
bond.  Lord  Man»fiM  said  that — 

''this  prinlege  of  foreign  ministerB  and  their 
domestie  sernmts  depends  upon  the  law  of 
nations ; " 

and  that  the  statate  of  7  Ann.  c.  12.  is 
only  declaratory  of  it.  And  see  Barbmt*8 
case.(e)  In  VciteVB  Law  of  Nations  {d)  it 
is  said — 

^  8ome  antbors  will  have  an  ambassador  to  be 
subject,  in  civil  cases,  to  the  jurisdiction  of  the 
coontry  where  he  resides — at  least,  in  sach  cases 
as  have  arisen  during  the  time  of  bis  embassy  ; 
and,  in  support  of  their  opinion,  they  allege  that 
this  subjection  is  by  no  means  derogatozy  to  the 
ambassadorial  character ;  for,  say  they,  '  how- 
'  ever  sacred  a  person  may  be,  his  inviolability 
'  is  not  aifected  by  suing  him  in  a  civil  action/ 
Bat  it  is  not  on  account  of  the  sacredness  of 
their  person  that  ambassadors  cannot  be  sued ; 
it  is  because  they  are  independent  of  the  juris- 
diction of  the  country  to  which  they  are  sent ; 
and  the  substantial  reasons  on  which  that  inde- 
pendency is  grounded  may  be  seen  in  a  pre- 
cedent part  of  this  work.(e)  Let  us  here  add, 
that  it  is  in  eveiy  respect  highly  proper,  and 
even  necessary,  that  an  ambassador  should  be 
exempt  from  judicial  prosecution,  even  in  civil 
causes,  in  order  that  he  may  be  free  from  molesta- 
tion in  the  exercise  of  his  functions." 

Again,  o.  9.  §  117,  it  is  said — 
"The  independency  of  the  ambassador  would 
be  very  imperfect,  and  his  security  very  preca^ 
rioQs,  if  the  house  in  which  he  lives  were  not  to 
enjoy  a  perfect  immunity,  and  to  be  inaccessible 
to  tbe  onUnary  officers  of  Justice.  The  ambas- 
sador might  be  molested  under  a  thousand  pre- 
texts ;  his  secrets  mi^ht  be  discovered  by  search- 
ing his  papers,  and  his  person  exposed  to  insults. 
Thus,  all  the  reasons  which  establish  bis  inde- 
pendence and  inviolability,  concur  likewise  in 
securing  the  freedom  of  his  bouse.  In  all  civi- 
liied  nations  this  right  is  acknowledged  as 
annexed  to  the  ambassadorial  character  :  and 
sn  ambassador's  house,  at  least  in  all  the 
ordinaiy  afhira  of  life,  is,  equally  with  bis  per- 
•on,  considered  as  being  out  of  the  country." 

The  like  mle  applies  to  the  secretary  of 
the  embassy.     Vatid  says,  §  122 — 

"The  ambassador's  secretary  is  one  of  his  do- 
niesdcs,  hot  the  seeretaty  of  tbe  embassy  holds 
his^  eommission  from  the  sovereign  himself; 
vUch  makes  him  a  kind  of  public  minister, 
enjoying  in  his  own  right  the  protection  of  the 

(a)  8  Burr,  1478 ;   1  W.  Bl.  471. 
(6)  8ee  below,  p.  886fi. 

(e)  Cas.  Temp.   Talbot    X81  ;    Com.  Dig. 
^masmdor  (B). 
id)  BL  4.0.  8.  §110. 
(0  Bk.  4.  c.  7. 1 99. 


law  of  nations,  and  the  immunities  annexed  to 
the  office,  independently  of  the  ambassador,  to 
whose  orders  he  is  indeed  but  imperfectly  sub- 
jected, sometimes  not  at  all,  and  always  in  such 
degree  only  us  their  common  master  has  been 
pleased  to  ordain." 

In  Ken^a  Commentaries  (a)  it  is  said-^ 
"  The  custom  of  admitting  resident  ministers 
at  each  sovereign's  court  was  another  important 
improvement  in  tbe  security  and  facility  of 
national  intercourse ;  and  this  led  to  the  settle- 
ment of  a  great  question  which  was  very  fre- 
quently discussed  in  the  fifteenth  and  sixteenth 
centuries,  concerning  the  inviolability  of  ambas  • 
sadors.  It  became  at  last  a  definitive  prin- 
ciple of  public  law,  that  ambassadors  were  ex* 
empted  from  all  local  jurisdiction,  civil  and 
criminal ;  though  Lord  Coke  considered  the  law 
to  his  day  to  be,  that,  if  an  ambassador  com- 
mitted any  crime  which  was  not  merely  nudum 
prohibitum,  he  lost  his  privilege  and  dignity  as 
an  ambassador,  and  might  be  punished  as  any 
other  private  alien,  and  that  be  was  even  bound 
to  answer  civilly  for  bis  contracts  that  were  good 
jure  gentium.** 

And  at  p.  39  the  learned  author  says — 

"  The  distinction  between  ambassadors,  minis- 
ters plenipotentiary,  envoys  extraordinary,  and 
resident  ministers,  relates  to  diplomatic  prece- 
dence and  etiquette,  and  not  to  their  essential 
powers  and  privileges." 

The  results  of  the  disqaisitions  of  Oroima 
and  Bynkerahoeh  are  thus  summed  up 
bjy  Wildfnan  in  his  Institutes  of  Interna- 
tional Law,  1850,  vol.  1,  pp.  92,  94 — 

"  The  custom  of  nations,  established  by  their 
will,  which  subjects  to  the  lurisdiction  of  a 
state  every  one  who  is  found  within  its  territory, 
provides  an  exception  in  the  case  of  ambas- 
sadors, who  by  one  fiction  are  taken  for  the 
persons  of  those  whom  they  represent,  and  by 
another  fiction  are  taken  not  to  be  within  the 
territory  of  the  state  in  which  they  are  sent  to 
reside,  and  consequently  not  to  be  subject  to  its 
laws."  "Grotius  lays  down  the  rule  that  the 
personal  property  of  an  ambassador  cannot  be 
seized  as  security,  nor  taken  in  execution  by 
judicial  process,  nor,  as  some  have  supposed,  by 
a  prerogative  of  tbe  Crown,  for  any  debts  by 
him  contracted,  for  an  ambassador  should  be 
exempt  iVom  all  constraint,  that  he  may  have 
entire  security.  If,  therefore,  he  be  in  debt,  and 
have  no  real  property,  his  creditor  ou^t  to 
apply  to  him  amicably,  and,  if  he  refuse  pay- 
ment, resort  must  be  had  to  his  sovereign,  or  to 
such  means  as  are  used  against  debtors  out  of 
tbe  realm.  By  these  words,  says  Bynkershoek, 
Qrotius  clearly  expresses  the  exemption  of  an 
ambassador  from  civil  jurisdiction :  and  he  adds : 

*  In  truth,  I  may  venture  to  say  that  in  civil 
'  matters,  as  to  giving  evidence,  and  actions  of 

<  debts,  and  other  liabilities  of  the  like  nature. 
'  there  is  no  country  in  Europe,  at  least  none 

<  that  I  know  of,  wherein  an  ambassador  is  held 

*  liable  to  the  ordinary  jurisdiction  of  its  tri- 

<  bnnaU.'  " 

(a)  1  Kent.  Cam.  14. 
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These  seyeral  authorities,  it  is  snb* 
mitted,  establish  beyond  qaestion  that  a 
foreign  ambassador  whilst  resident  in  this 
conntry  is  not  liable  to  be  saed  in  oar 
conrts,  and  that  the  defendant  Drouet  in 
this  case  occupies  a  position  which  entitles 
him  to  the  like  immunity. 

Role  nUi  granted. 

January  30th,  1854. 

Abguuent  Showing  Cause. 

Montagu  Chcmbera  and  Pearson,  for  the 
plaintiff,  showed  cause,  upon  an  affidavit 
stating  that,  on  the  writ  being  issued, 
the  plaintiff's  attorney  wrote  to  the  de- 
fendant Drouet,  to  inquire  the  name  of 
his  solicitor,  so  as  to  send  the  process  for  an 
undertaking  to  appear ;  that,  in  answer  to 
snch  inquiry,  he  received  a  letter  from  the 
attorneys  of  M.  Drouet,  requesting  that 
the  writ  might  be  sent  to  them  for  that 
purpose;  that  an  appearance  was  duly 
entered,  and  that,  after  time  obtained  to 
plead,  and  after  issue  joined,  a  rule  for 
a  special  jury  was  obtained  on  behalf  of 
Drouet. 

The  authorities  cited  on  moving  for 
the  rule  are  all  grounded  upon  the  neces- 
sary protection  of  the  ambassador  from 
proceedings  which  may  afiect  his  person  or 
the  comfort  and  dignity  of  his  diplomatic 
character.  It  is,  however,  clear  that  an 
ambassador  is  not  in  all  cases  exempt 
from  the  jurisdiction,  civil  or  criminal, 
of  the  country  to  which  he  is  sent.  The 
instances  referred  to  in  VaUeVe  Law  of 
Nations  (a)  and  Bac.  Abr.  Ambassadors, 
suffice  to  show  that  ambassadors  may  so 
conduct  themselves  in  the  country  to 
which  the}'  are  accredited  as  to  render 
themuelves  liable  to  its  criminal  jurisdic- 
tion. The  question  then  is,  whether  an 
ambassador  is  amenable  to  the  ordinary 
tribunals  in  civil  cases.  There  is  one  case 
which  is  clearly  dealt  with  by  Vaitd— 
the  case  of  an  ambassador  being  embarked 
in  commercial  transactions.  At  the  very 
highest  the  protection  and  privilege  of 
the  ambassador  rests  upon  his  being  the 
representative  of  his  sovereign.  Suppose 
a  foreign  sovereign  engages  in  trade  in 
this  country,  what  would  be  the  result? 
The  case  of  The  Emperor  of  Brazil  v. 
Bobinson  (6)  is  very  analogous.  The  court 
there  compelled  the  plaintiff,  a  foreign 
sovereign  in  amity  with  this  country,  to 
give  security  for  costs,  Lord  Denman 
saying — 

"  The  Emperor  appears  to  have  engaged  in  a 
commercial  transaction,  and  to  be  resident  out 
of  the  jurisdiction.    I  see  no  reason,  therefore, 

(a)  Bk.  4,  c.  7,  §  94,  &c. 
(6)  5  Bowl.  5Sa: ' 


for  exempting  him  from  the  necessity  of  finding 
security  for  costs,  to  which  any  other  person 
bringing  such  an  action  would  be  subjected.*' 

Of  necessity  an  ambassador  most  be  re- 
lieved from  pressure  upon  his  person  or 
upon  his  property  essential  to  his  comfort 
and  dignity.  His  privilege  extends  no 
further  than  that.  Vatiel,  after  showing 
in  §  113  that  the  immunity  of  the  minis- 
ter extends  to  his  property,  says,  in  §  1 14 — 

"  But  this  exemption  cannot  extend  to  such 
property  as  evidently  belongs  to  the  ambassador 
under  any  other  relation  than  that  of  minister. 
What  has  no  affinity  with  his  functions  and 
character  cannot  partake  of  the  privileges  which 
are  solely  derived  from  his  functions  and  charac- 
ter. Should  a  minister,  therefore  (as  it  has 
often  been  the  case),  embark  in  any  branch  of 
commerce,  all  the  eiOfects,  goods,  money,  and 
debts,  active  and  passive,  which  are  connected 
with  his  mercantile  concerns — and  likewise  all 
contests  aod  law  suits  to  which  they  may  give 
rise — &11  under  the  jurisdiction  of  the  country. 
And  although,  in  consequence  of  the  mini8ter*8 
independency,  no  legal  process  can,  in  those 
law  suits,  be  directly  issued  against  his  penon, 
he  is,  nevertheless,  by  the  seixure  of  the  effects 
belonging  to  his  commerce,  indirectly  compelled 
to  plead,  in  his  own  defence.  The  abuses  which 
would  arise  from  a  contrary  practice  are  evident. 
What  couid  be  expected  from  a  merchant  vested 
with  a  privilege  to  commit  any  kind  of  injustice 
in  a  foreign  couutiy?  There  exists  not  a 
shadow  of  reason  for  extending  the  ministerial 
immunity  to  things  of  tliat  nature.  If  the 
sovereign  who  sends  a  minister  is  apprehensive 
of  any  inconvenience  from  the  indirect  do- 
pendency  in  which  his  servant  thus  beoomes 
involved,  he  has  only  to  lay  on  him  his  injunc- 
tions against  his  engaging  in  commeroe — an 
occupation,  indeed,  which  ill  accords  with  the 
dignity  of  the  ministerial  character.  To  what 
we  have  said  let  us  add  two  illustrations.  1.  In 
doubtful  cases  the  respect  due  to  the  ministerial 
character  requires  that  things  should  always  be 
explained  to  the  advantage  of  that  character.  I 
mean  that  when  there  is  room  for  doubt 
whether  a  thing  be  really  intended  for  thi«  nse 
of  the  minister  and  his  household,  or  whether  it 
belongs  to  his  commerce,  the  decision  most  bo 
given  in  favour  of  the  minister;  otherwise 
there  would  be  riKk  of  violating  his  privileges. 
8.  When  I  say  that  we  may  seise  such  of  the 
minister's  effects  as  may  have  no  relation  to 
his  public  character,  particularly  those  that 
belong  to  his  commercial  concern^  this  is  to  be 
understood  only  on  the  supposition  that  the 
seizure  be  not  made  for  any  cause  arising  from 
his  transactions  in  quality  of  minister ;  as,  for 
instance,  articles  supplied  for  the  nse  of  his 
family,  house  rent,  &c.,  because  any  claims 
which  may  lie  against  him  in  that  relation  cannot 
be  decided  in  the  country,  and  consequently 
cannot  be  subject  to  its  jurisdiction  by  the 
indirect  mode  of  seizure." 

Jervis,  C.  J. :  VaMeL  is  there  speaking  of 
the  proceedings  in  rem  of  the  civil  law, 
where  the  am&ssador  might  be  compelled 
to  come  in  and  redeem  his  goods. 
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Chaimbert:  The  whole  passage  shows 
that  the  immnnity  of  the  ambassador  is 
BQbjeot  to  qaalifications  and  restrictions. 
So  Lord  Coke  (a)  says,  that — 

"of  contracts  that  be  good  jure  gentium,  he 
must  answer  here.*' 

Here  is  a  contract  which  is  clearly 
good  y«fi0  gffiUium.  Molloy,  De  Jnre  Man- 
tiino,(&)  treating  of  the  immunities  and 
privileges  of  ambassadors  and  other  public 
ministers  of  state,  says — 

"  Most  certain,  by  the  civil  law,  the  moveable 
goodtt  of  an  ambassador,  which  are  acconnted 
an  accession  to  his  person,  cannot  be  seized  on, 
neither  as  a  pledge,  nor  for  a  payment  of  a  debt, 
nor  by  order  or  execution  of  ju^^ent ;  no,  nor 
bj  the  King's  or  State's  leave  where  he  resides 
(as  some  conceive) ;  for  all  eoaction  ought  to 
be  far  from  an  ambassador,  as  well  that  which 
toaeheth  his  necessaries  as  his  person,  and  that 
be  maj  have  full  security:  if,  therefore,  he  hath 
contracted  any  debt,  he  is  to  be  called  upon  kindly, 
and,  if  he  refuses,  then  letters  of  request  are  to 
go  to  his  master;  so  that  at  last  that  course 
maj  be  taken  with  him  as  with  debtors  in 
another  territory  :  to  some  this  may  seem  hard, 
jet  kings,  who  cannot  be  compelled,  want  not 
creditors;  but  the  Lord  Coke  seems  to  be  of 
another  opinion,  for,  as  to  contracts  and  debts 
that  be  good  jure  gentium,  he  must  answer 
here." 

And  in  the  margin  Molloy  puts  this 
case — 

"Yet  an  ejectment  hath  been  brought  and 
left  at  the  house  of  the  ambaasador,  and  it  was 
allowed  good,  and  conceived  no  breach  of  their 
privilege,  in  the  case  of  Mons.  Ck>Ibert,  for 
York  Hon8e."(c) 

Orotiui  (d)  lays  down  the  same  doctrine. 

Maulb,  J. :  Do  you  contend  that  such  a 
proceeding  would  be  allowed  now  ? 

Clumbers:  Not,  perhaps,  as  applicable 
to  the  official  residence  of  the  ambassador, 
but  it  clearly  would  as  to  any  place  not 
essential  to  his  comfort  and  dignity  as  the 
renresentatiye  of  his  sovereign. 

Mauix,  J. :  There  nothing  was  done  to 
show  an  intention  to  distnrb  the  ambassa- 
dor in  the  possession  of  his  house ;  the 
action  might  have  been  brought  merely 
to  tnr  the  title. 

Ciafnben :  There  is  no  principle  of  the 
common  law,  or  of  the  law  of  nations, 
which  extends  entirely  to  exempt  an  am- 
bassador from  proceedings  in  which  it 
ma^  never  happen  that  his  person  or  his 
residence  may  oe  disturbed.  The  statute 
7  Ann,  o.  12.  is  merely  declaratory  of  the 
common  law. 


(a)  4  Inst.  153. 

(6)  Bk.  1.  c.  10.  §  16. 

(c)  Mich.  28  Car.  2.  in  Banc  Keg. 

id)  Bk.  8  c.  18.  §§  9,  10. 


Williams,  J. :  The  2nd,  4th,  and  6th 
sections  are  enactments ;  all  the  rest  are 
declaratory. 

Chambers:  The  statute  was  passed  to 
meet  a  particular  emergency;  but  there 
is  not  a  word  in  the  Act  to  snow  that  pro« 
ceedings  against  ambassadors  in  general 
are  void.  The  3rd  and  5th  sections  are 
here  in  question.  The  third  section  pro- 
vides that — 

"  all  writs  and  processes  whereby  the  person  of 
any  ambassador  or  other  public  minister  of  any 
foreign  prince  or  state,  authorised  aud  received 
as  such  by  Her  Majesty,  her  lieirs  and  succes- 
sors, may  be  arrested  or  imprisoned,  or  his  or 
their  goods  and  chattels  may  be  distrained, 
seized,  or  attached,  shall  be  deemed  and  ad- 
judged to  be  utterly  null  and  void." 

The  5th  section,  indeed,  affords  an  argu- 
ment against  the  ambassador  where  he 
engages  in  commerce  ;  it  provides— 

"  that  no  merchant  or  other  trader  whatsoever, 
within  the  description  of  any  of  the  statutes 
against  bankrupts,  who  bath  or  shall  put  hinr«8elf 
into  the  service  of  any  such  ambassador  or 
public  minister,  shall  have  or  take  any  manner 
of  benefit  by  this  Act." 

Wiequefori,(a)  in  his  Ambassadeur,  says 

"  La  raison  pourquoi  le  droit  des  gens  exemte 
le  ministre  public  de  ia  jurisdiction  du  lieu  de 
sa  residence,  est,  parcequ'il  represente  un  sou- 
verain,  sur  lequel  un  autre  souveraiu  n*2i  ni 
superiority  ni  jurisdiction ;  c'est  pourquoi  il  ne 
la  pent  estendrc  sur  son  ambassadeur  nou  plus. 
Joint,  que  par  ce  moyen  le  ministre  seroit  sujet 
k  deux  jurisdictions  diff6rentes  en  mdme  temps, 
et  par  ce  moyen  il  deviendrait  inutile  k  son 
maistre,  si  un  autre  lui  pouvoit  laire  rendre 
comte  de  ses  actions." 

Bynhershoeh,  De  Foro  Legatorum,  c.  16, 
says : — 

"  Legatum,  ut  instructus  et  cum  iustrumento 
est,  liberum  esse.  volo.  Nego  igitur  eum  eon- 
veniri  posse,  quia  pati  non  potest  id,  quod 
extremum  est  in  jurisdictione,  nisi  subducatur 
officio  Principis  sui,  et  id  est,  quod  dixi,  consen- 
sum  gentium  probasse.  Nolim  tameu  quisquam 
ita  existimet,  nullo  plane  modo  conveniri  posse 
le^tum,  ubi  degit,  quin,  si  me  audias,  poterit 
aliquando.  Wicquefortius,  qui  priviiegia  le^^a- 
torum  acerrime  propugnavit,  en  ton  Ambassa- 
deur, Lib.  I ,  s.  28,  p.  899,(6)  legatum  ex  contractu, 
quern  ipse  coram  notario  et  testibus  celebravit, 
subjicit  jurisdictioni  ordinaria,  sed  vix  animad- 
verto,  cur  magis  ex  eju«modi  contractu  solcroni, 
quam  ex  alio  quovis  conveniri  possit.  Hie,  si 
uUibi,  manes  sues  pass  us  est  legatorum  ille- 
vindex  et  stator.  Sed,  ut  juris  privati  minime 
consuUns  fuit,  potuit  in  eo  labi,  potuit  et  alia 
prseterire,ut  pneterivit  omnia^quos  nunc  exseqiiar. 
Scilicet  in  regiouibus  ubi  ob  bona  convenimur,  et 
ex  corum  arrcsto  forum  sortimur,  nullus  dubito, 
quin  et  legatorum  bona  arresto  detineri,  et  per 

(a)  Vol.  1,  Bk.  1,  §  27,  p.  390,  ed.  1730. 
(6)  At  p.  426,  ed.  1730. 
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hoc  ipsi  in  Jus  yocari  possint.  Bona,  dice,  sive 
immobilia,  sive  mobilia,  dammodo  neque  ad 
personaro  ejus  peitineant,  neque,  tanquum  le- 
gatus,  possideat,  uno  verbo,  sine  quibus  lega- 
tlonem  recte  obire  potest.  Hoc  tamen,  ob 
personee  sanctitatem,  temperaiiiento,  ne  quid 
plus  capiatnr,  quatn  legatus  debet,  et  ne  quid, 
quod  ille  non  civiliter  possidet,  et  si,  quod  cap- 
tain est,  qaseratur,  ad  legati  personam  manusve 
pertineat,  necne,  semper  pro  legato  benignior 
fiat  interpretatio.  Excipio  igitur  triticam,  vinum, 
oleum,  omnem  penum,  supellectilem,  aurum, 
argentum.  mundum,  omamenta,  imguenta,  ves- 
timenta,  rnedas  sive  carrucas  pensiles  {dormi* 
torias  forte  appellat  Scrovola  in  1,  13  ff.  de  Aur. 
arg.  leg.),  equos,  mulos  et  quae  alia  prolixo 
nomine  legati  instruct!  et  cum  instrumento  com- 
prebendi  possunt.  Supellectilem  me  enumerasse, 
et  cum  maxime  enumerandum  fuisse,  non  mira- 
bitur,  qui  ex  1 ,  7»  pr.  ff.  de  Supellect.  leg.  didi- 
cerit,  origiaem  supellectilis  ab  his  esse,  qui  olim 
in  legationem  proficisoebantur.  Hsdc  autem 
omnia  tunc  demum  excipio,  si  ad  usum  legati 
ejusve  familse  pertineant,  non  triticum,  viDum, 
oleum,  quod  legatus  in  borreis  reposuerit  ad 
mercaturam,  non  equos  et  mulos  quos  legatus 
hippocomuft  alit  ut  vendat.  Merces  legati,  ut  ut 
res  mobiles  ab  arresto  non  magis  immunes 
erant,  quam  res  immobiles,  quia  sine  illis  recte 
exercetur  legatio,  neque  adeo  earum  detentio 
uUis  legatis,  qua  legatis,  impedimento  est." 

In  Bwrlamaqui*8  Principles  of  Politic 
Law  (a)  it  is  said  that  if  a  foreign  minis- 
ter has  contracted  debts,  and  his  master, 
on  application,  refuses  to  do  justice,  then 
the  creditor  may  seize  the  effects  of  the 
ambassador. 

Gb£S8Wbll,  J. :  That  is  far  too  good. 

Chamhers:  It  might  be  of  importance 
to  the  plaintiff  to  establish  his  demand 
against  the  ambassador  by  a  judicial 
decision.  No  certain  rule  can  be  deduced 
from  the  speculations  of  the  foreign 
jurists ;  recourse  must,  therefore,  be  had 
to  the  analogy  to  be  deriyed  from  our  own 
law.  The  statute  of  Awie  applies  only  to 
domestic  servants  of  the  ambassador, 
wfiose  employment  requires  their  attend- 
ance at  the  house  and  about  the  person  of 
the  ambassador;  Wigmore  y.  Alva/rezj{b) 
Evans  y.  Higg8.{e)  In  Novello  v.  Too- 
good, (d)  where  the  servant  of  the  ambas- 
sador did  not  reside  in  his  master's  house, 
but  rented  and  lived  in  another,  part  of 
which  he  let  in  lodgings,  it  was  held  that 
his  goods  in  that  house,  not  being  neces- 
sary for  the  convenience  of  the  ambassa- 
dor, were  liable  to  be  distrained  for  poor 
rates. 

The  affidavits  do  not  show  that  M.  Drouet 
is  a  person  who  is  entitled  to  tihe  privilege 
he   claims.      He    describes   himself   as 

(a)  Pt.  4.  c.  15.  §  12.  div.  8. 
(6)  Fitzg.  200. 
(c)  2  Str.  797. 
{d)  1  B.  &  C.  554. 

ABOnlfBlIT  8ROWX2VO  CAUSB. 


"  secretary  of  legation  of  his  Majesty  the 
King  of  Hie  Belgians,''  and  afterwaraa  as 
**  councillor  of  legation,"  and  further  that 
he  acted  as  cMorge  d'affcwree  in  the 
absence  of  the  minister  plenipotentiary^ 
M.  Van  de  Weyer,  It  is  not  stated  that 
M.  Van  de  Weyer  is  absent. 

Maule,  J. :  I  think  it  sufficiently  appears 
that  M.  Drouet  is  a  "public  minister" 
within  the  meaning  of  the  privilege. 

Ohambers :  The  affidavits  should  at  all 
events  have  negatived  the  applicant's 
being  a  trader :  Malaehi  GotMimb  case,(a) 
Hopkins  V.  De  Bobech  (6),  Viveash  v. 
^6C^;er.(c) 

Maule,  J. :  You  may  assume  that  since 
the  statute  of  Anne,  the  affidavits,  on 
applications  made  by  ambassadors'  ser- 
vants, have  negatived  their  being  engaged 
in  trade. 

Ohami^s :  The  demand  here  arises  out 
of  a  trading  transaction.  The  company 
of  which  the  defendant  Drouei  is  a  dii'ector 
is  subject  to  the  bankrupt  laws,  and 
within  the  winding-up  Acts.(a)  In  re  The 
Madi-id  and  Valencia  Baikoay  Company, 
Ex  paHe  James,  (e)  No  case  has  been  cited 
to  show  that  the  court  will  stay  the  proceed- 
ings under  circumstances  likie  the  present. 
On  the  contrary,  it  has  been  held  that 
where  a  foreign  prince  voluntarily  submits 
himself  to  the  jurisdiction  of  the  courts 
of  this  country  he  incurs  all  the  liabilities 
of  a  subject :  Botheehild  v.  7}he  Queen  of 
Portugal,{f)  OtkOy  King  of  Greece  t. 
Wrig/U.(g)  There  are  many  cases  where 
the  courts  have  refYised  to  stay  proceed- 
ings, although  satisfied  that  the  action 
could  not  be  maintained.  See  Sherwood 
V.  BensonM  Smdih  v.  Curti$,(i)  PiUcing^ 
ton  V  8tanhope.(j) 

The  application  is  too  late.  The  defend- 
ants have  obtained  orders  for  time  to 
plead,  and  a  rule  for  a  special  jury  was 
applied  for  by  Drouet  after  notice  of  trial 
had  been  given. 

Byl€S,{k)  Serjeant,  who  appeared  for  the 
defendant  Best^^  submitted  that  Drouei 
ought  not  to  be  discharged,  and  the  bui^den 
of  the  defence  cast  upon  the  other  defend- 
ants, and  suggested  that  Drouet  might  be 
let  in  to  plead  his  privilege. 


(o)  I  Wils.  78. 
(6)  8  T.  B.  79. 

(c)  8  M.  &  S.  284. 

(d)  7  &  8  Vict.  c.  110;  11  &  12  Vi«.  o.  4& 
8.  11,  and  12  &  18  Vict  c.  108.  §  1. 

(c)  19  L.J.  N.S.  Ch.  260. 

(/)  3  y.  &  C.  594. 

ig)  6Dowl.l2. 

(A)  4  Tann.  681. 

CO  2  Dow).  223. 

0")  2  Vern.  317. 

(Ar)  Afterwards  a  Justice  of  C.P. 
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Haainenifl)  followed  for  the  defendant 
SperUnff:  Martens,  in  his  Precis  da  Droit 
des  6enB,(&)  lavs  it. down  that  the  am- 
bassador's privilege  does  not  extend  to  pro* 
pertj  whicn  belongs  to  him  in  any  other 
capacity. 

"In  Tirtue  of  this  ex-territoriality,  the 
minister  and  all  those  belonging  to  his 
retinae,  as  well  as  his  property/  are  exempted 
from  the  ci^il  jurisdiction  of  the  state.  The 
minister  can  be  cited  before  no  tribunal  except 
that  of  the  sovereign  who  sends  him ;  but  we 
must  except  here — 1.  When  he  is  a  subject  of 
the  state  to  which  he  is  sent,  or  when  he  is  in 
the  s^viee  of  the  state  to  which  he  is  sent. 
S.  When  he  has  volontarily  acknowledged 
the  jurisdiction  of  that  state.  8.  When 
tLi  plaintiff  he  is  bound  to  submit  to  the 
jarisdiction  to  which  the  defendant  is  subject, 
and  consequently  is  obliged  to  plead,  in  case  of 
an  action  against  him  arising  from  the  process. 
4.  With  respect  to  property,  that  which  belongs 
to  him  in  any  other  qtudity  than  thai  of  minister 
is  subject  to  the  jurisdiction  of  the  state,  and 
fltay  06  seized  on  for  causes  not  relative  to  the 
quality  of  nmristeTf  though,  strictly  speaking, 
the  property  belonging  to  him  as  minister  is 
exempt  from  seixnre  during  the  time  of  his 
mission ;  yet,  the  mission  once  terminated,  if  he 
attempts  to  quit  the  state  without  paying  his 
debts,  the  state  may  refuse  to  let  him  depart,  or, 
at  least,  to  carry  away  his  property,  and  may 
eren  seize  on  this  latter." 

The  law  is  similarly  laid  down  by 
Wheaion,  International  Law.(c) 

"  The  personal  effects  or  moveables  belonging 
to  the  minister  within  the  territory  of  the  state 
where  he  resides,  are  entirely  exempt  from  the 
local  jurisdiction ;  so  also  of  his  dwelling  house ; 
bat  any  other  real  property,  or  immovables,  of 
which  he  may  be  possessed  within  the  foreign 
territory,  is  subject  to  its  laws  and  jurisdiction. 
Nor  is  the  personal  property  of  which  he  may  be 
possessed  as  a  merchant  carrying  on  trade,  or  in 
a  fiduciary  character  as  an  executor,  &c.,  exempt 
from  the  operation  of  the  local  laws." 

So  Klvber,  Droit  des  Gens  Moderne  de 
rEaTope,(<l)  says — 

"Cest  encore  k  raison  de  lenr  exterritor- 
iality que  les  ministres  publics  ne  sont  point 
sajets  aux  lois,  k  la  juridiction,  ni  It  la  police 
da  pays  dans  lequel  ils  sont  charges  d'une 
mission  politique.  Cependant  il  est  pres^ue 
fr^n^ralement  reconnu  anjourd'hui  qu'  au  moins 
l^observation  de  certains  r^lemens  de  police, 
BurtoDt  de  oeux  tendans  k  maintenir  la  silrete 
pablique,  doit  £tre  consid4r6e  comme  condition 
tocite  de  leur  r^eption.  Leur  exemption  de  la 
jaiidiction  civile,  tant  contentieuse  que  volon- 
taire;  est  g^nerale,  et  leur  apparlient  dans  toute 
Tetendue  du  pays,  pour  eux,  pour  leur  suite,  et 

(a)  Afterwards  a  Lord  of  Appeal  in  Ordinary. 
(6)  Bk.  7.  c.   5.   §   817;     Rdit.    1809,    by 
Cobbett,  Bk.  7.  c.  5.  §  3. 
(f)  Vol.  I.  p.  278. 
W  PL  2.  tit.  2.  c.  8,  §  209. 


pour  leurs  effets,  bien  entendu  en  tant  qu'ils  ne 
sortent  pas  de  leur  caraot^re  diplomatique. 
Dans  les  affaires  non  contentieuses,  le  ministre 
pent  se  servir  des  autorit^  et  des  notaires  du 
pays,  autant  que  dans  cet  esp^ce  d'affaires 
Pautorit^  ou  le  notaire  sont  uniquementau  choix 
des  particuliers,  p,e,  pour  authentiquer  une 
copie  ou  d^laration,  pour  d^poser  nn  testament, 
ou  quelque  autre  acte.  Mais,  d^s  qu*un  pareil 
choix  n*a  pas  lieu,  et  que  rafiaire  est  exdusive- 
ment  du  ressort  d'une  certaine  autoritS  con- 
stituee,  eette  autorit^  est  incomp^tcnte  i  regard 
du  ministre  et  dee  personnes  de  sa  suite,  en  tant 
que  Tun  et  les  autres  ne  vlennent  en  considera- 
tion que  sous  le  rapport  de  leurs  attributions, 
nomm^tnent  s*il  s'agit,  en  cas  de  deo^s,  ^e 
Tapposition  de  scelles,  de  la  confection  do 
rinventaire,  du  partage  de  hi  succession,  de  la 
constitution  des  tuteurs.  Dans  ces  cas,  les 
scell^  doivent  plut6t  eire  apposes  par  le  secre- 
taire de  la  legation,  ou  par  on  autre  ministre  ou 
fonctionnaire  public  de  la  mdme  conr,  et,  k  lenr 
defaut,  par  la  legation  d'une  cour  amie  qui  y  est 
autoris^e  en  vertu  d'une  requisition  ou  d*une 
convention.  Ge  n'est  qu'en  dernier  lien  que 
Tautorite  judiciaire  du  pays  a  droit  de  s'en  meisr^ 
toujours  sans  prendre  inspection  des  p^iiers 
relattftf  k  la  mission  du  ministre." 

Again,  §  210— 

^'D'apr^s  oe  que  nous  venous  d'enoncer,  le 
ministre  ne  saurait  se  soustraire  k  la  juridiction 
civile  du  pays  lorsqu'il  s'agit  d'un  immeuble 
objet  d'une  affaire  contentieuse.  II  en  est  de 
meme  des  meubles  quHl  posaede  dans  une  quality, 
autre  que  celle  de  ministre  Stranger,  p.  e.  eomme 
fabricantt  commereant,  propriitaire  de  biens^ 
fondSf  ou  quHl  ne  fait  qu*administrer  ppur 
autres,  &c.  Bnfin,  il  n'a  uul  privil^e  s'il  est 
en  m^mc  temps  fonctionnaire  public,  oii|  sous 
d*autres  rapports,  snjet  de  I'^tat  pr^s  lequel  il  est 
accredits,  ou  qu^il  ^est  licitement  soumis  h  sa 
juridiction  ou  A  celle  d*un  de  ses  tribunaiix. 
Dans  tous  ces  cas,  les  tribunaux  du  pa^s 
peuvent  prononcer  contre  lui  snivant  les  lo'i^, 
jusqu'lk  des  arrestations  et  dessaisies  mobili^res  et 
immobili^res ;  toutefois  cependant,  sans  porter 
prejudice  a  sa  qualite  de  ministre  d'un  etat 
etranger,  et  entendu  que  ce  pouvoir  ne  leur  soil 
interdit  par  des  lois  expresses,  comme  il  y  en  a 
des  examples." 

The  like  doctrine  is  laid  down  in  Keni*$ 
Gonimentarie8.(a)  Wiequefort,  the  most 
strennons  adyocate  of  the  privilege  of 
the  ambassador,  8ays(&) — 

"  L'ambassadeur  qui  s'oblige  dans  un  contract 
passe  par  devant  un  notairo  du  lieu  de  sa 
residence,  s'oblige  anssi  k  Texecution  du  contract, 
parcequ'il  s'assujettit  aussi  k  la  jurisdiction  d^ 
souverain  du  lieu.  Mais  comme  il  ne  le  peut 
faire  sans  le  consentement  du  Prince  son  maistre, 
dont  la  dignite  s*y  trouve  interessee,  du  moins 
pour  ce  qui  regarde  sa  personne,  on  pburroit 
demander  ici  si  en  de  certains  cas  ses  meubles 
ne  pourroient  pas  estre  executes :  coinme,  pour 

(a)  1  Kent  Com.  89.  

(6)  L'Ambassadeur,  Vol.  1,  Bk.  a,  {.  88. 
p.  426,  ed.  17.30.  .  . 


336J 


Taylor  agavnst  Beet  and  others,  1854. 


[336 


leu  loyers  de  sa  maison,  oa  autrement.  L*ain- 
hassadeur  qui  auroit  lou^  nne  inaison  est  oblig^ 
'\*hn  sortir  k  la  fin  du  bail,  s'il  do  Ta  pas  voulu 
continuer ;  s'il  De  le  veut  pas  faire,  il  y  peut 
cstre  constraint  par  la  justice  du  lieu :  parceque 
le  propri^taire  qui  a  lou6  sa  maison  k  un  autre, 
ou  qui  J  vent  venir  demeurer  lui-mdroe,  estant 
oblige  d'accomplir  ce  qu'il  a  promis  d'ailleurs, 
ou  ne  ponvant  lui-mdme  coucher  dans  la  rue, 
rambassadeur  doit  satisfaire  au  contract,  et 
memte  y  peut  estre  constraint,  Mais  bien  qu'en 
ce  cas  on  ne  fasse  point  violence  au  Droit  det 
Genu,  n6ant  moins  d'autant  que  ces  ex^utions  ne 
se  font  point  sans  otfSnser  le  maistre  de  Tarn- 
bassadeur,  le  plus  snr  est  de  ne  point  contractor 
avec  Tambassadeur,  qu*il  n'y  fasse  intervenir  une 
caution  bourgeoise,  que  Ton  puisse  ex6cuter  sans 
offenscr  le  JOtoit  dew  Gens  directement  ni  indi- 
rectement."  • 

The  ambassador's  privilege  cannot  be 
greater  than  that  of  the  sovereign  whom 
ho  represents;  and  it  is  clear  that  a 
foreign  sovereign  coming  to  this  country 
may  sue  and  be  sued  in  onr  coarts :  Calvin's 
case  (a) ;  The  DuJce  of  Bruntwich  v.  The 
King  of  Hanover.{l) 

Maule,  J. :  In  Oalvin*B  case.  Lord  Coke 
is  rather  speaking  of  the  form  of  proceed- 
ing, than  of  the  rights  and  liabilities  of  a 
foreign  sovereign. 

Hannen:  In  the  case  of  The  Duke  of 
Brtmewiek  v.  The  King  of  Hcmover,  an 
application  was  made  to  Lord  Lyndhwret 
to  stay  the  proceedings,  on  the  ground  of 
the  defendant's  privilege,  bnt  it  was  not 
acceded  to;  ana,  when  that  case  came 
before  the  Honse  of  Lords, (c)  the  Ilonse 
expresslv  reserved  its  opinion  npon  that 
point;  but  Lord  Brougham  and  Lord 
CamipheLl  seem  both  to  have  been  of  opin- 
ion that  a  foreign  sovereign,  in  respect  of 
transactions  of  a  private  and  personal 
nature,  may  be  made  amenable  to  the 
jurisdiction  of  the  courts  of  this  country. 
In  the  case  of  Wad^worth  v.  The  Que»n  of 
8pain{d),  Lord  Campbell  says — 

"  No  doubt,  a  foreign  sovereign  may  be  sued 
here  for  money  borrowed  for  his  private  pur- 
poses." 

The  statute  of  Anne  has  always  been  said 
to  be  declaratory  of  the  law  of  nations  re- 
cognized and  enforced  by  our  municipal 
law.  A 11  the  cases  under  that  statute  have 
been  of  applications  to  discharge  the  de- 
fendant from  custody,  or  to  cancel  the  bail- 
bond,  and  in  all  of  them  the  proceeding 
has  been  commenced  by  bill  of  Middlesex 

(a)  7  Rep.  1,  15  b. 

(6)  G  St.  '!>.  N.S.  38 ;  6  Beav.  1. 

(c)  6  St.  'Jr.  N.S.  83  ;  2  H.L.  1. 

{d)  See  the  report  of  this  case  above,  and 
note  at  p.  64n  on  this  obiter  dictum,  which  only 
occurs  in  the  report  in  20  L.J.  N.S.  Q.B.  ot 
p.  492  ;  see  now  Mighett  v.  Sultan  of  Jofiore, 
1894,  1  Q.B.  149. 


or  by  capias :  there  is  no  case  where  an 
original  writ  has  been  set  aside,  or  the 
proceedings  stayed,  on  the  ground  upon 
which  the  application  in  the  present  ciise 

rests,  (a) 

Argument  in  Suppoet  or  Bulb. 

WiUes^  in  support  of  his  rnle :  All  the 
authorities  citeu  on  the  other  side  may  be 
explained  by  observing  the  distinction  be- 
tween our  laws  and  the  laws  of  those 
countries  where  the  civil  law  obtains. 
There  is  nothing  in  this  country  analogous 
to  the  proceedings  of  those  courts  adfun^ 
dandamjwisdicUonem,  except  the  proceed- 
ing of  what  is  called  foreign  attachment 
in  the  Lord  Mayor's  Court  of  London.(&) 
Where  the  civil  law  prevails,  the  proceed- 
ing may  be  had  against  the  person  of  tiio 
defendant  if  within  the  jarisdiction,  or,  it 
not,  against  his  goods  or  his  lands,  if  any, 
and  the  suit  may  go  on  without  in  any 
way  touching  the  person:  the  proceeding 
is  in  rem.  In  Story* 8  Conflict  of  Laws, 
§  546,  this  is  clearly  pointed  out. 

"  It  is  not  *•— . 

he  says, 

"  an  uncommon  course  for  a  nation  by  its  own 
municipal  code  to  provide  for  the  institution 
of  actions  against  non-resident  citisens,  and 
against  non-resident  foreigners,  by  a  citation 
viis  et  modia  (as  it  is  called),  or  by  an  attach- 
ment of  their  property,  nominal  or  real,  within 
the  limits  of  its  own  territorial  sovereignty,  and 
to  proceed  to  judgment  against  the  party  defend- 
ant, whether  he  has  any  actual  notice  of  the  suit 
or  not,  or  whether  he  ever  appears  to  the  soit  or 
Hot.  In  respect  to  such  suits  in  personam,  by  a 
mere  personal  citation  viis  et  modis,  such  as 
by  posting  up  such  a  citation  ou  the  Royal 
Exchange  in  London,  as  is  done  in  the  Admiralty 
in  England,  or  by  an  edictal  citation  (as  it  is 
called),  posted  up  at  the  quay  in  Leith,  at  the 


(a)  Capias  or  arrest  was  the  usual  form  of 
process  to  compel  appearance  in  the  Court  of 
Common  Pleas.  A  bill  of  Middlesex  was  the 
similar  proceeding  in  the  Court  of  King's 
Bench.  The  full  process  in  the  Court  of  Com- 
mon Pleas  was  by  original  writ  out  of  Chancery, 
directed  to  the  sheriff,  followed  by  summona, 
attachment,  distringas^  and  capias,  but  usually 
all  the  steps  before  the  capias  were  omitted. 
See  the  chapter  on  Process  in  8  Bla.  Com.  279. 
The  defendant  was  required  to  put  in  common 
bail  (two  fictitious  sureties,  John  Doe  and 
Bichard  Itoe)  to  appear,  or  appearance  might 
be  entered  for  him,  if  the  sum  in  dispute  were 
under  10/.  Special  or  substantial  bail  was 
required  inmost  cases  where  the  claim  was 
above  10/.  Procedure  by  writ  of  summons 
was  substituted  by  2  &  8  Will.  4.  c.  39.  in  per- 
fional  actions,  and  generally  by  the  (Common 

I  Law  Procedure  Acts. 

I  (/>)  As  to  this  custom,  see  the  note  in  WodM" 
worth  V.  The  Queen  of  Spain,  above,  p.  53. 
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Market-Cro6t  of  Edinburgh,  and  the  pier  and 
shore  of  Leith,  according  to  the  practice  of 
Scotfamd,  there  is  no  pretence  to  lay  that  such 
modes  of  proceeding  can  confer  any  legitimatii! 
jurisdiction  over  foreigners  who  are  non -resi- 
dents, and  do  not  appear  to  answer  the  suit, 
whether  they  have  notice  of  the  suit  or  not. 
The  effects  of  all  such  proceedings  are  purely 
local,  and  elsewhere  they  will  be  held  to  be  mere 
BoIlitiesL" 

Again,  in  §  549,  he  says — 

"  A  still  more  common  course  in  many  states 
and  nations  is  to  proceed  against  non  residents, 
whether  they  are  citizens  or  whether  they  are 
foreigners,  by  a  seizure  or  attachment  of  their 
property,  situate  or  found  within  the  territory. 
SoMetimea  the  seizure  or  attachment  is  purely 
nominal ;  as,  for  example,  of  a  chip,  or  a  cane,  or 
a  hat.  In  other  cases  the  seizure  or  attachment 
is  bond  fide,  of  real  property  or  personal  property 
within  the  territory,  or  of  debts  due  to  the  non- 
resident persons  in  tbe  hands  of  their  debtors  who 
lire  within  the  country.  In  such  cases,  for  all  the 
purposes  of  the  suit,  the  existence  of  the  pro- 
perty so  seized  or  attached  within  the  territory 
constitutes  a  just  ground  of  proceeding  to 
enforce  the  rights  of  the  plaintiff,  to  the  extent 
of  subjecting  such  property  to  execution  upon 
the  decree  or  judgment.  But,  if  the  defendant 
has  never  appeared  and  contested  the  suit,  it  is  to 
be  treated  to  all  intents  and  purposes  as  a  mere 
proceeding  in  rem,  and  not  as  personally  binding 
upon  the  part^  as  a  decree  of  judgment  in 
personam ;  or,  m  other  words,  it  only  binds  the 
pn^rty  seiz^  or  attached  in  the  suit  to  the 
extent  tfiereofy  and  is  in  no  just  sense  a  decree 
or  jodgment  binding  upon  him  beyond  that 
property.  In  other  countries  it  is  uniformly  so 
treated,  and  is  justly  considered  as  having  no 
extra-territorial  force  or  obligation." 

Bynkershoeik,  in  his  Qnestiones  Juris 
Privati,(a)  thus  lays  down  the  law — 

"  Si  Delegatorum  personas  ab  arresto  eximas, 
ut  ezimit  curia,  et  exemerunt  Ordines  Hollsndise 
binis  decretis,  quse  commemoravi  C.  8,  Rcire 
desidero  aoemadmodum  id  fieri  possit,  nisi  per 
modnm  pnvilegii  ?  Exteri,  nt  apud  nos  forum 
softiantur,  arresto  detineri  possunt,  Delegati  sunt 
exteri,  et  tamen  detineri  nequennt,  ecce  privi- 
lei^inm,  et  ecce  eandem  rationem,  a  curia  ex- 
positam,  quas  in  veris  legatis  privilegium  extorsit. 
S«d  cum  ea  ratio  cesset,  si  arresto  induda- 
mus  ea,  per  quae  Legatio  vel  Delegatio  nuUo 
nodo  impediatur,  ut  sunt  res  immobiles,  actiones, 
ciedita,  hsBreditates,  ejusmodi  arresta  cum  in 
Legatis  turn  in  Delegatis  omni  jure  permittimus. 
Ex  bonis  immobilibus  quse  apud  nos  sunt,  etiam 
ipme  principes  exteros,  ad  quos  ea  pertinent, 
foro  nostro  subjicimns,  si  recto  disputavi  de 
Foro  Ijegatorum,  C.  4.  Multo  magis  iffitur  sub- 
jicimus  Legatos,  arresto  captis  bonis  eorum 
immobilibus,  sive  ejusmodi  mobilibus,  qnibus  ad 
obenndam  legationem  non  indigent,  si  nempe  hiec 
apod  nos  deprehendantur,  si  mdigeant  vel  ipsi 
l^ti,  vel  eorum  uxores,  ut  sunt,  verbi  gratia, 
supellez,    aurum,   argentum,   lapides    pretiosi, 

(a)  Bk.  1,0.  U. 


rhedsB  peosiles,  et  si  quid  est  ejusmodi,  aliud 
dicerem,  ut  hue  latius  explicavi  d  {sic)  Libro, 
C.  16.(a)  Tantundem  dico  de  Delegatis  nostris, 
et  tantundem  de  his  etiam  dixit  Curia  in  sua  ad 
Ordines  HollaudisB  epistula  10,  Mart.,  1738.  Ex 
his  apparet,  ex  sententia  Curise,  quam  et  nos- 
tram  facimus,  in  causa  civili  nihil  quicquam 
interesse  inter  Legatum  et  Delegatum.  Uterque 
subditus  non  est,  uterque  apud  nos  forum  uon 
sortitur  nisi  ex  arresto,  sed  ab  arresto  immunis 
utriusque  persona,  immunia  utriusqne  utensilia, 
et  quscunque  ad  utriusque  exhibitionem  et 
instructionem  pertinent,  benigna,  si  de  his  qusestio 
incidat,erga  utrumqueinterpretatione.  Utriusque 
bonaimmobilitt  arresto  subjicimus,  quinetmobilia, 
si  ad  legationem  vel  delegationem  non  pertineant, 
nam  sic  non  prohibeutur  suo  munere  fungi,  et 
si  ejusmodi  arresto  forum  sortiantur,  possunt  et 
debent  in  foro  nostro  nobiscum  liti^re,  et,  si 
vincantur,  ea  ipsa  bona  executioni  dan  poterunt, 
modo  abstineamus  ab  eorum  personis  et  ejus- 
modi rebus,  sine  quibus  lei^tio  vel  delegatio 
nequit  subsister^.  Fac  igitur  utrumque  in 
HoUandia  bona  immobilia  non  possidere,  ut 
plerumque  non  possident,  fac  utrumque  nihil  ad 
nos  attulisse  quam  ea,  quie  ad  se  exhtbendum  et 
instruendum  pertiuent,  ut  plerumque  nihil  aliud 
adferunt,  jam  deficit  causa  arresti,  atque  adeo 
fori,  neque  ulla  personalis  actio  adversus 
utrumque,  exerceri  poterit." 

Van  der  Linden,  speaking  of  those  who 
are  privileged  iVom  arrest,  bnt  probably 
witb  too  mnch  generality,  in  his  Institutes 
of  the  Laws  of  Holland  (Henry* a  Transla- 
tions, 1828}  (&)  instances,  among  others — 

"  The  persons,  servants,  and  foods  of  foreign 
ambassadors  and  ministers  in  this  country',  who, 
if  they  contract  any  debts,  are  not  subject  to 
arrest  or  detention  either  on  their  arrival  or 
during  their  re«tidence,  or  at  their  departure.'* 

That  mnst  be  understood  as  limited  by 
tbe  exceptions  mentioned  by  Bynkerehoei, 
Tbe  remarks  of  Mr.  Wildmcm,  in  his  3rd 
chapter  "  Of  Pabliu  Ministers  and  Con- 
sals,"  show  that  all  the  observations  of 
continental  jurists,  when  duly  considered, 
are  in  support)  of  the  privilege  now  con- 
tended for.(o)  Pailliet^  in  his  Manuel  dn 
Droit  Fran^ais,  tit.  Prelim,  in  tbe  notes 
to  art.  3 — 

**  Les  lois  de  police  et  de  siiret^  obligent  tons 
ceux  qui  habitent  le  territoire," 

says — 

«  En  mati^re  personelle,  les  Strangers  ne  sont 
josticiables  (jue  de  leurs'juges  uaturels  et^domi- 
ciliares ;  mais,  en  mati^re  do  police  rt  de  d^lit, 
ils  sont  aussi  justiciables  des  tribunaux  du  lieu 
ou  le  delit  a  6t£  commis,  Les  jugemens  pro- 
nonces  centre  eux  en  ces  mati^res  peuvent 
6trc  mis  k  execution  sur  leurs  pvopri^t^s  situ^s 
en  France,  et  mdme  sur  leurs  personnes,  si  on 
pent  s*en  saisir.    La  reunion  de  leur  territoire  k 


(a)  De  Foro  Legatorum,  c.  16. 
(6)   Hk.  3,  pt.  1,  c.  4.  §  2. 
(c)  See  above,  p.  326 
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la  France  ne  pent  pas  leor  donner,  contre 
I'ex^cution  des  jugemens  pronouc^s  coDtre  eox 
en  ces  mad^res  une  exoeption  dont  ils  ne  jouis- 
saient  pas  avant  d'j  etre  incorpor^s.  En  conse- 
quence, I'administration  de  Tenregistrement  pent 
proceder  au  recouvrement  des  amendes  pro- 
noncto  par  lea  tribunauz  fran^ais  centre  des 
Strangers  devenus  Frangais  par  la  r6union  de 
leur  pajB  an  territoire  franQais.  Cependant  les 
Strangers  revdtuB  d'un  caract^re  representatif 
de  leur  nation,  en  quality  d'amba^sadeurs,  de 
ministres,  d'envoy^,  ou  sous  quelque  autre 
denomination  que  ce  soit,  ne  peuvent  Stre 
traduits,  ni  en  mati^re  civile,  ni  en  mati^re 
criminelle,  devant  les  tribunaux  de  France.  II 
en  ef>t  de  m6me  des  Strangers  qui  composent  leur 
famille,  ou  qui  sont  de  leur  suite.  Cette  r^gle, 
reconnue  par  tons  les  publicistes,  a  6t6  sanc- 
tionn^e  par  une  loi  du  IS  VentAse,  an  2,  un  arrSt 
de  la  Cour  of  Cassation  du  29  Thermidor,  an  8, 
et  un  autre  de  la  Cour  Koyale  de  Paris,  du 
29  Juin  1811.  (Journal  da  Palais,  2  semestre, 
1811,  p.  411)." 

Herewith  the  American  law  agrees.  In 
Staie  Y.  De  la  Foret,{a)  it  was  held,  that 
an  ambassador  or  foreign  minister  is  not 
amenable  to  the  laws  of  the  nation  to 
which  he  is  sent.  In  BespvhUea  v.  De 
LongchampStih)  it  was  said  that  the  reasons 
which  establish  the  Independence  and 
inviolability  of  the  person  of  a  minister, 
apply  also  to  secure  the  immunities  of  his 
house;  and  that  his  comites,  or  those  of 
his  train,  partake  of  his  inviolability. 
And,  in  Ex  parte  0<ibrera,(c)  it  was  held, 
that  a  secretary  of  legation  is  entitled  to 
all  the  immunities  of  a  public  minister, 
and  is  privileged  against  any  prosecution, 
civil  and  criminsfl.  So  in  Dupont  v. 
Bichon,{d)  it  was  held  by  the  Supreme 
Court  of  Pennsylvania,  that  a  eharge 
d'affaires  is  entitled  to  privilege  from 
arrest  until  his  return  home,  although  he 
has  been  for  some  months  superseded  by 
a  minister  plenipotentiary,  the  detention 
of  the  former  being  occasioned  by  his 
official  business  ;(6)  and  that  the  Court 
will  discharge  him  from  arrest,  without 
requiring  proof  from  the  department  of 
State  of  his  reception  in  his  diplomatic 
character  by  the  President.  The  passage 
cited  from  4  Inst.  153,  is  no  authority  at 
the  present  da^  ;  and  it  is  a  mistake  to 
suppose  that  it  receives  support  from 
§  114  of  Vattel,  Book  4,  c.  8.  The  same 
author,  in  §§  92,  110,  clearly  shows  that 
public  ministers  are  entirely  indei)endent 
of  the  jurisdiction,  as  well  civil  as  criminal, 
of  the  courts  of  the  country  where  they 
are  resident  in  their  official  character. 
The  ejectment   case    mentioned   in    the 

(a)  1  Nott  &  McCord,  217. 

(6)  1  Dallas,  120. 

(c)  1  Washington  CC.  232. 

(jd)  4  Dallas,  300. 

(e)  Bat  see  Marthall  t.  Critico,  9  East,  447. 

Abgumsnt  in  suppobt  of  Bulk. 


margin  of  MoUoy  (a)  is  merely  given  as  an 
account  of  something  which  had  happened, 
but  not  as  an  authority. 

In  Triquet  v.  Bath,{h)  the  application 
was  to  stay  the  proceedings  in  an  action  on 
the  case,  on  the  ground  that  the  defendant 
was  privileged  as  servant  of  the  Bavarian 
minister ;  and  the  privilege  was  allowed. 

Maulb,  J. :  There  the  proceedings  began 
by  arresting  the  defendant.  It  will  be 
more  to  the  purpose  if  yon  produce  an 
instance  of  proceedings  stayed  where 
there  has  been  no  arrest. 

Willes:  An  analogous  case  is  Doe  ▼. 
Legh.(c)  The  Board  of  Ordnance,  in  the 
year  1823,  put  their  servant  Watton  into 

e^Bsession  of  a  house  and  land  adjoining 
nrst  Castle,  in  the  county  of  Hants, 
which  oastle  had  been  from  the  time  of 
Henry  YIII.  a  possession  of  the  Crown  of 
England.  An  action  of  ejectment  having 
been  brought  to  recover  possession  of  this 
house  and  land,  and  the  declaration  served 
on  Watson  and  on  the  Board  of  Ordnance, 
the  court,  on  motion  made  on  behalf  of 
the  Crown,  set  aside  the  declaration,  and 
stayed  the  proceedings. 

Maule,  J. :  There  was  no  personal  pri- 
vilege there ;  the  decision  proceeded  upon 
the  ground  of  tho  interests  of  the  public 
service. 

WiUes:  Mortons,  Wheaion,  Kliiber  and 
Wicquefort,  all  tend  to  establish  the  same 
doctrine  as  the  passages  cited  from  Byn' 
hershoeh ;  and  tne  result  seems  to  be  that 
there  may  be  a  proceeding  in  rem  a^inst 
the  ambassador,  without  any  invasion  of 
his  privilege. 

Maule,  J. :  What  more  is  done  by  a 
proceeding  in  our  courts  without  arrest, 
than  is  done  by  the  epistula  of  the  civil 
lawP 

WiUes :  That  which  must  result  in  per- 
sonal molestation  is  equally  unlawful  with 
that  which  is  a  direct  molestation  at  the 
time.     Gibbons  v.  Votnllon,(di 

Maule,  J. :  There  the  issuing  of  a  writ 
was  held  to  be  a  ''  molestation  or  inter- 
ference '*  with  the  debtor,  within  the  terms 
of  a  composition  deed ;  that  is  all. 

WiUes :  There  is  the  authority  of  GroUue, 
of  Vattel,  of  Bynhershoek,  ana  of  MoUoy, 
to  show  that  no  proceeding  can  be  taken 
against  an  ambassador,  except  in  those 
countries  where  the  law  allows  a  proceed- 
ing against  a  partv  without  personal  cita- 
tion or  service.  The  passages  cited  from 
Kent* 8  Commentaries  and  WHdman's  Insti- 
tutes are  to  the  same  effect.  And  the 
American  decisions,  and  PaUUet*s  note, 
above  referred  to,  show  that  such  is  the  law 

(a)  Bk.  1,  c.  10,and  above,  p.  829. 
(6)   1  W.  Bl.  471 ;  3  Buir.  1478. 

(c)  8  M,  &  W.  579. 

(d)  8  O.B.  483. 
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of  America  and  of  France.  In  CaMnU 
case  (a)  Lord  Coke  is  speakinff  only  of  the 
mode  of  describing  parties  having^  titles 
of  honour,  and  not  of  personal  privileges. 
In  The  Luke  of  BruruwieJc  v.  The  King  of 
Hanover, (b)  the  defendant  filled  two  onar- 
•cters,  for  acta  done  in  one  of  which  it 
was  conceded  that  he  was  exempt  from 
the  jurisdiction  of  onr  courts.  The 
decision  in  Wadeworth  y.  The  Queen  of 
8pain,{e)  is  certainly  no  authority  to 
show  that  an  action  against  the  foreign 
flovereign  was  maintamable ;  and  the 
dictum  imputed  to  Lord  Oam^heU  in  the 
reoort  in  tne  Law  Journal,  may  have  been 
inauced  by  the  reference  to  Munden  y. 
The  King  of  BrunevBMih,(A)  which  he  pro- 
bably supposed  to  baye  decided  that  a 
foreign  sovereign  may  be  sued  here ;  that 
case,  however,  really  decided  no  such 
thing;  the  plea  was  held  bad  for  not 
showing  that  the  defendant  was  reigning 
duke  at  the  time. 

JiEVis,  G.J. :  The  foundation  of  the  pri- 
▼iloge  is  that  the  ambassador  is  supposed 
to  be  in  the  country  of  his  master. 

IfofMMit  referred  to  Sheij^curd  v.  BaiXUe,  {e) 
where  it  was  held  that  a  replication  to  a 
plea  in  abatement,  that  the  promise  was 
made  by  A.  and  B,  jointly  with  the  defen- 
dant, and  thai  A.  and  B,  were  in  Scotland 
at  the  commencement  of  the  suit,  &c.,  and 
had  no  property  within  the  jurisdiction  of 
the  coifft,  i^  which  they  could  be  sum- 
moned, &c.,  is  bad. 

Maulb,  J. :  It  may  be  said  that,  showing 
one  of  the  several  defendants  to  be  an 
ambassador,  is  equivalent  to  showing  one 
outlawed. 

WiLUAMB,  J. :  Is  there  any  case  to  be 
found  where  the  proceedings  have  been 
stayed  against  one  of  several  joint-con- 
tractors? 

TTiBflt:  In  Service  v.  Caatcmeda  if)  n,n 
injunction  had  been  obtained  against  two 
persons,  and  was  dissolved  as  to  one  of 
them,  on  the  ground  of  ambassadorial 
privilege. 

Jekvis,  G.J. :  The  foundation  of  the 
ambassador's  privilege  being  that  he  is 
supposed  to  be  out  of  the  Jurisdiction — 
assume  that  he  is  abroad.  Here,  the  affi- 
davits show  that  M.  Drouet  has  attorned 
to  the  jurisdiction.  Why,  then,  should 
the  proceedingB  not  go  on  against  him  P 

WiUet:  The  privilege,  being  that  of  the 
Borereign,  and   not  of  the   ambassador. 


(a)  7  Rep.  1. 

(b)  6  St.  Tr.  N.S.  83  ;  6  Beav.  1 ;  2  H.L.  1. 

(c)  Above,  p.  58  ;    as   to  this  dictum,  see 
»bo?e,  p.  64. 

{d)  6  St.  Tr.  N.S.  403  ;  10  Q.B.  656. 
(«)  6  TJt.  827. 
(/)  2  CoU.  C.C.  56. 


cannot  be  waived  by  any  act  or  consent 
of  the  ambassador.  Barhuifs  case  ;  (a) 
The  Duke  of  Brunsmch  v.  The  King  of 
Hamoveriih)  United  Btaiee  v.  Benner.{e) 
Barhuife  case  was  an  exceedingly  strong 
one  upon  this  point.  The  Lord  Ghancellor 
there  says — 

"  A  bill  was  filed  in  thisV^court  against  the 
defendant  in  1725,  upon  which  he  exhibited  his 
cross-bill,  styling  himself  merchant.  On  the 
hearing  of  these  causes,  the  cro8s-bill  was  dis- 
missed, and,  in  the  other,  an  account  decreed 
against  the  defendant.  The  account  being 
passed  before  the  master,  the  defendant  took 
exceptions  to  the  master's  report,  which  was 
overruled;  and  then  the  defendant  was  taken 
upon  an  attachment  for  non-payment,  8cc.  And 
now«  ten  years  after  the  commencement  of  the 
suit,  he  insists  be  is  a  public  minister,  and, 
therefore,  all  the  proceedinj^s  against  him  null 
and  void.  Thoagh  this  is  a  very  un&vourablo 
case,  yet,  if  the  defendant  is  truly  a  public 
minister,  I  think  he  may  now  insist  upon  it  t 
for  the  privilege  of  a  public  minister  is  to  have 
his  person  sacred  and  free  from  arrests,  not  on 
his  own  account,  but  on  the  account  of  those  he 
represents ;  and  this  arises  from  the  necessity 
of  the  thing,  that  nations  may  have  intercourse 
with  one  another  in  the  same  manner  as  private 
persons,  by  agents,  when  they  cannot  meet 
themselves.  And,  if  the  foundation  of  this  pri- 
vilege is  for  the  sake  of  the  prince  by  whom  an 
ambassador  is  sent,  and  for  the  sake  of  the 
business  he  is  to  do,  it  is  impossible  that  he 
can  renounce  such  privilege  ana  protection ;  for, 
by  his  being  thrown  into  prison,  the  business 
must  inevitably  suffer." 

Mauls,  J. :  That  supposes  a  case  of 
personal  coercion.  It  by  no  means  follows 
that  an  action  may  not  proceed  against  an 
ambassador,  where  he  has  chosen  volun- 
tarily to  appear  to  it,{d) 

WiUee :  YaJUel  (e)  says  he  can  only  do  so 
by  his  master's  consent.  Triquet  v.  Bath  (/) 
shows  that  appearance  is  no  waiver. 

Cv/r,  adv.  vuU,{g) 


(a)  Cas.  Temp.  Talbot,  281. 

(6)  C  St.  Tr.  N.S.  33  ;  6  Beav.  I. 

Ic)  1  Baldwin,  240. 

(d)  In  18  Jur.  404,  Maule,  J.,  reported  as 
remarking,  **  It  does  not  follow  that  because  the 
action  goes  on  there  will  be  any  interference  with 
the  person  of  the  ambassndor ; "  and  in  23  LJ. 
N.S.  C.P.  93,  "  That  (^Barbuit's  case)  means  if 
an  ambassador  should  become  a  tallow-chandler 
he  shall  not  thereby  lose  the  privilege  of  an 
ambassador;  but  it  does  not  decide  that  he 
cannot  appear." 

(^e^  Bk.  4,  c.  8,  §  111. 

(J)  8  Burr.  1478. 

(^)  The  following  cases  were  afterwards 
referred  to  : — Evohs  v.  7Ae  Dublin  and  Drog- 
heda  Railway  Co.,  14  M.  &;  W.  142  and  Wilson 
V.  The  Caledonian  Railway  Co.,  5  £x.  822. 
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Jannary  31  st. 
Judgment. 

Jervib,  O.J. :  This  case  was  very  elabo- 
rately argued  yesterday, and  the  importance 
of  the  subject  induced  the  court  to  take 
time  to  look  into  the  various  authorities; 
which  were  referred  to.  I  am  of  opinion 
that  the  rule  should  be  discharged.  There 
is  no  doubt  that  the  defendant  Drouet  fills 
the  character  of  a  public  minister  to  which 
the  privilege  contended  for  is  applicable  ; 
and  J  think  it  is  equally  clear,  tnat,  if  the 
privilege  does  attach,  it  is  not,  in  the  case 
of  an  ambassador  or  public  minister,  for- 
feited by  the  party's  engaging  in  trade,  as 
it  would,  by  virtue  of  the  proviso  in  the 
7  Ann,f  c.  12.  s.  5,  in  the  case  of  an  am- 
bassador's servant. 

If  an  ambassador  or  public  minister, 
during  his  residence  in  this  country,  vio- 
lates the  character  in  which  he  is  accredited 
to  our  court,  by  engaging  in  commercial 
transactions,  that  may  raise  a  question  be- 
tween the  government  of  this  country  and 
that  of  the  country  by  which  he  is  sent ; 
but  he  does  not  there oy  lose  the  general 
privilege  which  the  law  of  nations  has 
conferred  upon  persons  filling  that  high 
character,  tne  privilege  being  a  general 
privilege,  and  the  limitation  attached  to 
the  privilege  by  reason  of  trading  being 
confined  by  the  statnte  of  Anne  to  the 
case  of  servants  of  the  embassy  who 
may  lose  the  privilege.  For  this  Bar- 
huifa  case  is  an  authority,  (a) 

Admitting,  then,  that  M.  Drouet  is  a 
person  entitled  to  the  privileges  and  im- 
munities which  the  law  of  England  accords 
to  ambassadors  from  foreign  friendly 
courts,  and  that  he  does  not  forfeit  them 
by  engaging  in  commercial  ventures — the 
question  is,  whether  he  is,  under  all  the 
circumstances  disclosed  by  the  affidavit 
before  us,  entitled  to  the  privileges  which 
he  claims.  Although  it  is  admitted  that 
no  procees  can  be  available  against  the 
person  or  the  goods  of  a  foreign  ambsasa- 
dor  or  minister,  no  case  has  been  cited  to 
show  that  an  application  in  the  present 
form  to  stay  all  proceedings  is  available 
in  the  courts  of  this  country.  On  the  con- 
trary, in  the  case  of  ambassadors'  servants 
— ^and  the  same  principle  must  apply  with 
reference  to  ministers  (5)'it  appears  that 
the  practice  has  been,  not  to  stay  the  pro- 
ceeaings  altogether,  but  to  relieve  the 
person  of  the  servant  from  the  vexation 
of  service  of  process  or  of  bail,  and  the 
applications  have  hitherto  been — as  far  as 
I  can  understand  them — where  the  party 
has  been  arrested  to  discharge  him  from 

(a)  Cat.  Temp.  Talbot,  281. 

(2»)  But  cf.  Maale,  .F.  hi'low,  p.  347. 


I  the  arrest  on  entering  a  common  appear- 
ance.(a)  The  case  of  Croee  v.  Tatboi,(!b) 
recognises  that  as  the  true  principle. 
The  motion  on  the  part  of  the  aefendlant 
there  was  to  set  aside  the  bail-bond  given 
upon  his  arrest,  and  that  common  bail 
might  be  accepted  for  him,  and  the  rule 
was  dischargea,  on  the  ground  that  the 
party  did  not  bring  himself  strictly  within 
the  privilege  allowed  to  the  servant  of 
an  ambassador;  the  court  holding  that, 
to  entitle  him  to  the  privilege,  he  ought 
to  be  a  domeaiic  servant,  and  really  to  ex- 
ercise the  duties  of  the  office,  and  that 
his  being  a  mere  nominal  servant  is  not 
enough. 
And  the  reporter  adds — 

''  A  grreat  many  cases  have  since  been  deter- 
mined upon  the  same  principle,  bat  it  was  in 
there  cases  held,  that  the  idea  of  a  domestic  ser- 
vant  ifas  not  confined  to  his  living  in  a  foreign 
mini8ter*8  house,  provided  he  was  a  real  servant 
and  actually  perfoimed  the  service.** 

Therefore  the  reporter  states  that,  as  far 
as  his  knowledge  went,  a  great  many  cuses 
had  been  determined  upon  that  kind  of 
application,  which  was  not  to  move  to  stay 
all  proceedings,  but  to  move  to  set  aside 
or  cancel  the  bail-bond,  upon  the  defen- 
dant's filing  common  bail  so  as  to  let 
the  proceedings  go  on.(e)  I  mention 
this  not  with  reference  to  the  general 
principle  of  the  case,  but  to  the  form 
of  application. ((2)  No  case  has  been  cited, 
of  a  motion  to  stay  the  proceedings 
where  the  personal  liberty  of  the  ap- 
plicant has  not  been  interfered  witn. 
Further,  I  am  aware  of  no  case  in  which, 
where  there  ace  several  defendants  and 
the  action  has  been  allowed  to  go  on  to 
the  verge  of  the  trial,  the  proceedings 
have  been  stayed  upon  the  application  of 
one  of  the  defendants.  Such  a  course  would 
be  obviously  unj  ust  to  the  other  defendants, 
seeing  that  the  expense  they  had  already 
incurred  would  thereby  be  rendered  use- 
less. 

Without,  however,  dwelling  upon  that, 
it  seems  to  me  that  this  motion  must  fail 
upon  the  merits.  The  action  is  brought 
against  four  defendants — the  writ  being 
sued  out  against  M.  Drouet  and  the  three 
others  as  joint  contractors.  No  doubt  the 
plaintiff  was  bound,  in  the  first  instance, 
at  the  peril  of  a  plea  in  abatement,  to  sue 
all.(f)     The  writ  being  issued,  nothing 


(a)  This  last  sentence  is  taken    from  the 
report  in  L.J.  at  p.  94. 
(/v)  8  Mod.  288. 

(c)  See  above,  p.  336  n. 

(d)  Report  in  23  L.J.  p.  94,  and    18    Jar. 
p.  405. 

(e)  But  see  Lord  Campbell  in  Magdalena  S, 
N,  Co,  V.  Martin,  2  E.  &  B.  114. 
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is  done  upon  it  wbicb  can  at  all  interfere 
irith  the  exercise  by  M.  Drfmet  of  hia 
diplomatic  fanotions,  or  with  his  personal 
corofori  or  dignity.  Bat,  knowing  that  a 
writ  has  been  iraned,  or  having  reason  to 
believe  it  is  aboat  to  issne,  he  causes  his 
attorney  to  write  to  the  plaintiff's  attorney, 
to  ask  if  a  writ  is  to  be  issued,  and,  if  it 
is,  then  to  beg  that  the  writ  may  be  sent 
to  him.  He  (the  defendant),  therefore, 
BoUcits  the  action  against  him,  and  vol- 
antarily  entering  an  appearance,  he 
▼olnntarily  (a)  submits  himself  to  the 
jurisdiction  of  the  court.  Under  these 
circumstanoes,  T  think  he  cannot  be  per- 
mitted now  to  complain  that  the  suit  has 
been  improperly  instituted  against  him. 

On  the  contrary,  I  think  that,  by 
analogy  to  the  doctrine  cited  from  the 
learnt  jurists,  whose  works  have  been 
M)  laboriously  consulted,  the  action 
may  well  be  maintained.  It  is  said 
— and  perhaps  truly  said  (&) — that  an 
ambassador  or  foreign  minister  is 
privileged  from  suit  in  the  courts  of  the 
country  to  which  he  is  acoredii«d,  or,  at  all 
events,  from  being  proceeded  against  in  a 
manner  which  may  ultimately  result  in 
the  coercion  of  his  person,  or  the  seizure 
of  his  personal  effects  necessary  to  his 
comfort  and  dignity ;  and  that  he  cannot 
be  compelled,  in  wivUwn,  or  against  his 
will  to  engage  in  any  liti^tion  in  the 
oonrts  of  the  country  to  which  he  is  sent. 
But  all  the  foreign  jurists  hold  that,  if  the 
Bait  can  be  founded  without  attacking  the 
personal  liberty  of  the  ambassador,  or  in- 
terfering with  his  dignity  or  personal 
comfort,  it  may  proceed.  Various  passages 
have  been  cited  to  show  that  in  countries 
where  the  civil  law  prevails  and  where 
jarisdiction  can  be  founded  by  a  proceed- 
ing inrem  in  the  first  instance,  where  there 
are  honses  and  lands  which  are  immove- 
able that  may  be  taken  to  found  the  juris- 
diction, the  suit  may  proceed.  Moveable 
goods,  too,  which  are*  unconnected  with 
the  personal  comfort  and  dignity  of  the 
ambassador,  may  be  taken  for  the  same 
pnrpose.(e)  Ana,  when  we  consider  the 
effect  of  the  proceedinff,  and  what  may  be 
done  by  the  party  sued,  there  seems  to  be 
no  substantial  distinction  between  that 
proceeding  and  the  present ;  because,  al- 
though it  is  true,  that,  in  countries  where 
the  civil  law  prevails,  you  may  proceed 
by  attachment  or  writ,  and  incidentally 
establish  the  means  of  litigation  be- 
tween the  parties  without  any  molestation 
or  interference  with  the  person  of  the  de- 


(a)  Reports  in  23  L.J.  p.  94  and  1 8  Jur.  p.  405. 

(6)  '*  and  nerhaps  it  is  nndoubted,'*  in  23  L.J. 
and  18  Jor.  ' 

(e)  But  see  The  Parlement  Beige,  5  P.D. 
197»  at  p.  214. 


fendant ;  yet,  if  the  defendant  chooses  to 
appear,  for  the  purpose  of  protecting  his 
goods  and  investigating  the  matter  in  dis- 
pute, he  may  convert  that  which  was 
originally  a  proceeding  in  rem  into  a 
proceeding  in  personam.  And  it  is  a 
daily  practice  lu  Scotland  that  goods 
which  originally  were  taken  for  the  mere 
purpo^  of  founding  the  jurisdiction  are 
nela  as  a  pledge  or  security  for  the 
fruits  of  the  judgment  if  the  judgment  be 
ultimately  obtained.  If,  therefore,  as  in 
Holland,  and  in  some  other  countries, 
where  goods  may  be  taken  for  the  purpose 
of  founding  jurisdiction,  the  minister  may 
come  in  and  convert  the  proceedings  in 
rem  into  a  proceeding  in  personam,  and 
cannot  then  object  to  the  jurisdiction 
of  the  Court,  it  seems  to  me  that  there 
is  no  distinction  between  that  case 
and  the  present,  where  there  has  been 
no  attempt  on  the  part  of  the  plain- 
tiff to  disturb  the  comfort  or  interfere 
with  the  personal  liberty  of  the  foreign 
minister,  but  where  there  has  been  the 
mere  issuing  of  a  writ  to  which  he  has 
voluntarily  appeared,  thus  submitting 
himself  to  the  jurisdiction. 

I  do  not  feel  myself  at  all  pressed 
by  the  argument  ur^ed  by  Mr.  WiUes, 
that  the  privilege  in  question  being 
the  privilege  of  the  sovereign  cannot 
be  abandoned  or  waived  by  tne  ambas- 
sador; for,  when  the  authorities  upon 
which  that  argument  is  sought  to  be 
sustained  come  ta  be  examined,  they  do 
not  show  that  the  ambassador  may  not 
submit  himself  to  the  jurisdiction  for  the 
purpose  of  havine  the  matter  in  difference 
investigated  and  ascertained ;  but  only 
that  the  sacred  character  of  the  person  of 
the  ambassador  cannot  be  abandoned  by 
any  act  or  consent  on  his  part ;  and  that,  by 
interfering  with  the  person  of  the  ambas- 
sador, or  with  the  goods  which  are  essential 
to  his  personal  comfort  and  the  dignity  of 
his  position,  yon  are,  in  effect,  attacking 
the  privileges  of  his  master.  That,  how- 
ever, is  not  the  case  here:  for  anything 
that  appears,  M.  Brouet  is  sued — he  being 
a  joint  contractor,  and  so  a  necessary 
party  to  the  action — merely  for  the  pur- 
pose of  ascertaining  the  liability  of  the 
other  defendants.  If  he  had  not  thought 
fit  to  attorn  to  the  jurisdiction,  but  bad 
allowed  judgment  to  go  against  him  by 
default,  non  constat  that  anvthing  would 
have  been  done  upon  the  judgment,  other- 
wise than  by  enforcing  it  ugainst  the 
other  defendants.  If  any  ea,  sa,  or  fi.  fa. 
were  issued  against  him  upon  the  judg- 
ment,  the  statute  of  Anne  would  have 
been  applied,  and  the  court  might  have 
been  called  upon  to  interfere  to  prevent 
its  being  put  in  force  against  him.  It 
seems  to  me  that  M.  Drouet  has  courted  the 
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jarisdiotion,  and  that  we  ongbti  not  to 
interfere. 

Maitls,  J.!  I  am  of  opinion  that,  as 
M.  Brouei  has  Toluntarily  appeared  to  the 
action,  and  allowed  it  to  go  on  through 
several  stages,  so  that  the  application 
oonld  not  be  granted  withont  prejadice  to 
the  rights  of  the  other  defendants,  as  well 
as  to  those  of  the  plaintiff,  the  present 
motion  ought  not  to  succeed. 

Whether  an  ambassador  or  public  minis- 
ter, duly  accredited  to  the  Queen — which 
M.  Brouti  undoubtedly  is — ^is  so  far  privi- 
leged as  to  be  free  from  all  liability  to  be 
sued  in  the  oourts  of  this  country,  is  a  very 
grave  question,  and  one  which  does  not 
seem  to  have  been  settled  by  any  judicial 
determination  in  our  oourts,  or  indeed  els^ 
where.(a)  In  the  cases  of  applications  on 
behalf  of  domestic  servants  of  ambassadors 
for  the  special  remedy  given  by  the  3rd 
section  of  the  statute  oi  Anne,  the  form  of 
tiie  application  has  always  been  to  cancel 
the  bail-bond,  and  to  discharge  the  party 
on  filing  common  bail.  That^viug  been 
the  extent  of  the  relief  asked,  it  may  be  a 
question  whether  more  would  have  been 
granted  if  more  had  been  asked.  Probably 
not.  But  there  is  a  manifest  distinction 
between  the  case  of  an  ambassador  and 
that  of  the  domestic  servant  of  an  ambas- 
sador. The  privilege  is  not  that  of  the 
servant,  but  of  the  ambassador.  It  is 
based  on  the  assumption  that,^  by  the 
arrest  of  any  of  his  household  retinue,  the 
personal  comfort  and  state  of  the  ambas- 
sador might  be  affected.  Where  these 
are  not  interfered  with,  the  ambassador  is 
not  affected  by  the  suit,  and  consequently 
the  servant  has  no  privilege.  These  cases 
do  not  in  any  degree  determine  the  point 
which  has  been  attempted  to  be  raised  on 
the  present  occasion — and  undoubtedly  it 
is  a  point  which  is  verv  fit  to  be  con- 
sidered whenever  it  may  be  properly  pre- 
sented for  decision — viz.,  whether  an  am- 
bassador or  public  minister  can  be  brought 
into  court  against  his  will  by  process  not 


(a)  See  above,  p.  317(2). 


immediately  affeoting  either  his  person  or 
his  property,  and  have  his  rights  and  lia- 
bilities ascertained  and  determined.  Un- 
questionably it  musty  to  a  certain  extent, 
interfere  with  the  ambassador's  oomforts 
to  have  his  riffhts  in  any  way  made  the 
subjects  of  litigation.  For  a  man  who 
has  a  large  and  important  law-auit 
cannot  stand  by  and  take  no  care  or 
thought  of  it,  and  allow  it  to  be  a  binding 
decision  upon  him; (a)  and  therefore  it 
may  well  oe  that  the  privilege  that  he 
enjoys  is  as  large  and  extensive  as  Mr. 
Justice  Blaeikekme  affirms  it  to  be.(6) 

But  it  is  unnecessary  to  determine  the 
questionuponthe  present  occasion,  beoause, 
whatever  may  be  the  extent  of  the  ambas- 
sador's privilege  in  that  reipect,  I  think, 
that,  where  he  is  sued  jointly  with  others, 
and  appears  to  the  process,  and  allows 
the  suit  to  go  on  to  an  advanced  stage 
without  offering  any  objeetion,  and  whm 
there  does  not  appear  to  be  any  intention 
on  the  part  of  the  plaintiff  to  interfere  with 
either  the  person  or  the  property  of  ^e 
aml»8Sador,  and  where  tne^  action  may 
proceed  to  its  ultimate  termination  with- 
out any  such  molestation  or  interfermce, 
we  should  do  wrong  to  give  effect  to  a 
claim  of  privilege  which  has  been  aban- 
doned by  the  voluntary  act  of  the  party. 
For  these  reasons  I  agree  with  my  Lord 
Ohief  Justice  that  this  rule  ought  ta  be 
discharged. 

Orvsswell,  J. :  I  entirely  agree  with  my 
Lord  and  my  brother  Ifoule,  and  for  the 
reasons  given  by  the  latter,  that  the  rule 
should  be  discharged. 

WiLLTAMS,  J.,  concurred. 

Materials  made  use  or.— This  report  is 
founded  on  the  report  in  14  O.B.  487; 
the  reports  in  23  L.J.  N.S.  C.P.  89,  and 
18  Jur.  405,  have  also  been  consulted,  and 
occasionally  followed  as  indicated  in  the 
text  of  the  judgments. 

(a)  Bep.  in  Jur.  and  LJT. 

(6)  Sec  Magdalena  S.N.  Co,  v.  Martim, 
S  £.  &  E.  94 ;  Musurus  Bey  v.  Gadban,  1894, 
1  Q.B.  533,  aud  1894,  2  Q.B.  [C.A.]  352. 
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THE  FRANGI8KA, 


NORTHCOTE    against    DOUGLAS. 

PfiOCKEDINQS     IN     THE     HiGH    CoURT     OF     ADMIRALTY    BEFORE     DoCTOR 

LraHiNOTON,  December  20th,  1854,  January  27th,  1855,  for  con- 
demnation OF  Prize.  (Reported  in  2  Ecc.  &  Adm.  113,  in  Spinks, 
Prize  Cases,  p.  Ill,  and  in  a  special  report  by  DeaDe.) 

Proceedinos  before  the  Judicial  Committee  of  the  Privy  Council 
on  Appeal  from  the  High  Court  of  Admiralty,  July  26th, 
27th,  30th  and  31st,  August  1st,  and  30th  November,  1855. 
(Reported  in  10  Moo.  P.C.  37.) 


In  April  1854,  during  the  war  between  the  Allies  and  Russia,  Vice-Admiral  Sir  C.  Napier,  an 
Commuider-ui-Ohief  of  Her  Majesty's  naval  forces  in  the  Baltic,  established  an  effective  de  facto 
blockade  of  the  Golf  of  Riga.  It  had  not  been  diplomatically  notified  by  the  Allies  to  neutral 
goveroments.  The  belligerent  powers  had  previously  agreed  to  relax  any  such  blockade  of  ports  in 
the  Baltic  in  relation  to  their  own  ships  until  the  15th  May.  The  Franciaka,  a  neutral  ship,  left 
Copenhagen  fur  Riga  on  the  ISih  May,  touching  at  Elsinore  the  next  day,  and  was  captured  on  the 
22nd  off  Riga  without  having  been  warned  off  by  the  blockading  forces.  On  the  1 3th  and  14th 
May,  it  was  notorious  at  Copenhagen  and  at  Elsinore  that  a  blockade  had  been  established,  but  it 
was  understood  to  extend,  and  was  officially  described  as  extending,  to  all  Russian  ports  in  the 
Baltic. 

Held  by  the  Judicial  Committee,  on  appeal  from  the  High  Court  of  Admiralty,  which  had  con- 
demned the  vessel  for  breach  of  blockade — 

1.  Authority  to  institute  Idockade. 

The  admiral  must  be  presumed  to  have  had  authority  to  establish  such  de  facto  blockade 
as  he  might  deem  advisable,  without  express  authority  from  his  Government.  (See 
p.  417.) 

2.  Undue  Relaxation. 

If  belligerents  wholly  or  partially  relax  a  blockade  in  &vour  of  any  of  themselves,  it 
cannot  be  enforced  against  neutrals.  Quare,  however,  as  to  a  partial  relaxation,  if 
extended  equally  to  neutrals  and  fully  notified  to  them.    (See  pp.  417-424.) 

3.  De  facto  blockade — Breach — Knowledge — Notoriety, 

A  veMel  cannot  be  condemned  for  breach  of  a  de  facto  blockade,  unless  the  port  for 
which  she  was  sailing  was  known  by  her  master  or  owner  to  be  in  a  state  of  legal 
blockade. 

Notoriety  of  a  defactQ  blockade  may  be  evidence  of  knowledge  of  it,  but  in  order  to 
make  it  sufficient  evidence,  the  fiiots  which  are  notorious  must  appear  to  be  such  as  to 
leave  no  reasonable  doubt  as  to  the  existence  of  the  blockade  (i)  and  to  indicate  its 
real  de  facto  limits.    (See  pp.  424-426.) 

4.  Eoidtnct-— Further  Proof, 

Further  proof  as  to  the  legality  and  notice  of  the  blockade  beyond  the  ship's  papers 
and  the  standing  interrogatories  was  rightly  allowed  both  to  the  claimant  and  to  the 
captor,  the  formal  proofs  not  being  decisive.    (See  p.  415.) 

(1)  See  Sir  Godfrey  Lnshington  and  Professor  Holland's  Manual  of  Naval  Prize  Law,  p.  31. 
The  practice  of  France,  Italy,  and  Spain  is  to  regard  a  special  warning  to  the  neutral  vessel 
IS  necessary  in  every  case.  See  Calvo,  Droit  International,  §  2845  ;  Pistoye  et  Dnverdy,  Traits 
dea  Prises  Maritimes,  vol.  1,  p.  870 ;  and  Hall,  International  Law,  §  258. 
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Bj  Dr.  Lushington  in  the  court  below — 

5.  Effectiveness — Distance^ Due  Maintenance, 

A  blockade  is  efficient  if  ingress  and  egress  invo]\'e  imminent  risk  of  capmrc.(l)  The 
dbtance  of  the  blockading  force  is  not  material  so  long  as  it  is  effective.  The  evidence 
of  a  commander-in-chief  is  the  best  evidence  of  efficiency. 

Occasional  elusion  does  not  avoid  a  blockade  :  but  it  may  be  avoided  if  ingress  or 
egress  be  capriciously  permitted.     (See  pp.  370-874.) 

6.  Prize  Court{2) — Evidence. 

Prize  Courts  are  not  bound  by  municipal  rules  of  evidence.     (See  p.  398.) 

7.  Construction    of     Treaties  (3)  —  Revocation  —  Alteration  —  Treaty  with  Denmark  oi 

1670 — Special  warning.     {See  p.  397,  &c.) 

The  Judicial  Committee  reversed  the  sentence  of  condemnation  because  the  blockade  bad  been 
unduly  relaxed,  and  because  the  vessel  had  not  been  affected  with  due  notice. 

(1)  Dr.  Lushington's  definition  is  adopted  in  Hall's  International  Law,  §  260.  See,  also.  Manual 
of  Naval  Priie  Law,  p.  29  ;  Lawrence,  Principles  of  International  Law,  p.  582.  The  Dechiration 
of  Paris  (see  below,  p.  852«.)  states  that  "  blockades,  in  order  to  be  binding,  must  be  effective,  that 
is  to  say  maintained  by  a  force  sufficient  really  to  prevent  access  to  the  coast  of  the  enemy."  This 
has  been  interpreted  in  the  sense  here  laid  down ;  see  Mountague  Bernard,  The  Keutnlitr  of 
Great  Britain  during  the  American  Civil  War,  citing  despatch  of  Eari  Knssell  to  Loid  Lyons  of 
February  15th,  1862,  p.  245,  and  letters  of  Earl  Bussell  to  Mr.  Mason,  pp.  292,  295.  As  to  the 
divergent  views  of  Continental  writers,  see  Hall,  §  260. 

(3)  See  App.  D.,  below,  p.  1,223. 

(8)  As  to  the  construction  of  treaties,  see  Vattel,  Book  2,  c.  17;  Phillimore,  International 
Law,  part  v.  c.  8 ;  Calvo,  Droit  International,  §  1627,  &c, ;  Pradier— Fod^r^,  Traits  de  Dn>it 
International ;  Protocols  of  London  Conference,  1871  in  State  Papers,  vol.  61,  p.  1198. 


This  was  a  test  case  affecting  several 
vessels  captured  for  breach  of  ihe  blockade 
of  the  Russian  coast  of  Conrland  estab- 
lished bv  the  naval  forces  of  Great 
Britain  aurinff  the  war  with  Russia  in 
1S(^4.  It  raisea  questions  (1)  as  to  whether 
the  free  ingress  into  and  egress  from  Rus- 
sian ports  allowed  to  certain  classes  of  Rus- 
sian vessels  at  the  beginning  of  the  war 
were  consistent  with  the  maintenance  of  a 
blockade  of  such  ports  against  neutral 
vessels  ;  (2)  as  to  whether  neutral  vessels 
approaching  the  blockaded  ports  were 
affected  with  notice  of  the  blockade,  there 
having  been  no  diplomatic  notification  of 
the  establishment  of  the  blockade  of  these 
ports,  but  only  a  communication  of  an  in- 
tention to  institute  a  mach  more  extensive 
blockade,  including  all  the  Russian  ports 
in  the  Baltic  and  in  the  gulfs  of  Finland 
and  Bothnia,  and  an  erroneous  communica- 
tion that  such  more  extensive  blockade 
had  been  in  fact  established  ;  (3)  as  to  the 
general  law  of  blockade. 

Bbitish  Declakations  and  Obdebs  in 
Council  Relaxing    Belligerent  Rights. 

On  March  28th  1854,  tho  British declara- 
tion  of  the  Causes  of  War  against  Russia 
was  issued,(a)  and,  also,  a  British  declara- 
tion with  reference  to  Neutrals  and  Letters 
ofMarque.(&)  The  latter  declaration  stated 
that— 

"  To  preserve  the  commerce  of  neutral  nations 
^m  all  unnecessary  obstruction.  Her  Majesty 


(a)  State  Papers,  vol.  46,  p.  38. 
C6)  lb.  30. 


IS  willmg  for  the  present  to  waive  a  part  of  the 
belligerent  rights  appertaining  to  Her  by  the  law 
of  nations. 

••  It  is  impossible  for  Her  Majesty  to  forego 
the  exercise  of  Her  right  of  seizing  articles  con- 
traband of  war,  and  of  preventing  neutrals  from 
bearing  the  enemy's  dispatches,  and  she  most 
maintain  the  right  of  a  belligerent  to  prevent 
neutrals  from  breaking  any  effective  blockade 
which  may  be  established  by  an  adequate  force 
against  the  enemy's  ports,  harbours,  or  coasts.*' 

Subseouent  articles  of  this  declaration 
wcived  the  right  of  seizing  enemy's  pro- 
perty in  neutral  shijjs,  and  neutral  pro- 
perty in  enemy's  ships,  and  anoounced 
that  it  was  not  Her  MTnjesty's  present  in- 
tention to  issue  letters  of  marquo  for  the 
commissioning  of  privateers,  (a) 

The  Order  in  Council  No.  1  of 
March  29th,  1854,  granted  general  re- 
prisals against  Russia.  (&) 

The  Order  in  Council  No.  2  of 
March  29th,  1854,  prevented  vessels  be- 

(a)  This  declaration,  which  was  issued  by  the 
Emperor  of  the  French  in  identical  terms,  was 
the  result  of  a  compromise  between  the  two 
allied  governments.  "France  abandoned  her 
doctrine  that  enemy's  ships  made  enemy's  gocds. 
England  agreed  to.  allow,  during  her  alliance 
with  France  in  the  present  war,  £at  free  skips 
made  free  goods."  PhUlimore,  Intematioual 
Law,  vol.  3,  cc.;  see  Calvo,  Droit  Inter- 
national, §  2640,  &c.  At  the  doae  of  the  war 
the  principles  of  this  declaration  were  embodied 
in  the  Declaration  of  Paris  as  permanenlly 
binding  on  the  signatories  of  the  Treaty  of  Paris 
of  March  20th,  1866.~State  Papers,  voL  |6. 
p.  136. 

(6)  State  Papers,  vol,  46,  p.  37. 
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lonffing  to  British  Bnbjects  clearing  out 
forBoflsia,  and  ordered  a  general  embargo 
or  stop  of  RoBsian  vessels  in  any  ports, 
&c.,of  Her  Majesty's  doniinion8.(a) 

The  Order  in  Gonncil  No.  3  of 
March  29th,  1854,  provided  that  Bnssian 
vessels  in  Her  Majesty's  dominions  should 
be  allowed  until  the  10th  of  May  to  load 
and  depart;  also  that  Bnasian  vessels 
which  had  sailed  before  March  29th  fVom 
any^  foreign  port  for  any  port  in  Her 
M^esty's  dominions  should  be  allowed  to 
enter  such  port  and  discharge,  and  forth- 
with depart  for  any  port  not  blockaded.(&) 

The  Order  in  Council  No.  1  of  April 
15th,  1854»  pemxitted  trade  not  contraband 
with  the  enemy,  but  maintained  the  pro- 
hibition against  British  vessels  entering 
enemy's  port9.(o) 

The  Order  in  Goundl  No.  2  of  April  1 5th, 
1854,  extended  the  indulgence  granted  by 
the  Order  in  Council  No.  3  of  March  29th, 
which  would  otherwise  have  been  inopera- 
tive owing  to  the  ice-bound  condition  of 
the  Baltic  ports,  to  Russian  vessels  which 
ahould  sail  from  a  Russian  port  in  the 
Baltic  or  White  Sea  before  Ma;r  15th  for 
any  port  or  place  in  Her  Miyesty's  do- 
minionB.(ci) 

The  Orders  No.  3  of  March  29th  and 
No.  2  of  April  15th  were  here  in  question. 

Similar  measures  with  regard  to  Russian 
vessels  were  taken  by  the  allied  Govern- 
ment of  France;  and  a  Russian  ukase 
allowed  English  and  French  vessels  in  the 
Baltic  six  weeks  from  April  25th  for  taking 
on  board  their  cargoes  and  departing 
nnobstracted. 


ESTABUSHVENT  AND  NoTIflCATION  07 

Blockade  in  tue  Baltic. 

On  Apnl  11th,  1854,  Sir  CharlM  Napier, 
Vice- Admiral  and  Commander-in-Chief  of 
the  British  fleet  in  the  Baltic,  addressed 
the  following  letter  to  Mr.  Buchanan,  Her 
Majesty's  Envoy  at  the  Court  of  Den- 
mark— 

*'  Duke  of  Wetiingian,  in  Kioge  Bay, 
"April  11,  1854. 

"  Sir, — I  have  the  honour  to  acquaint  your 
Kxcellency,  for  the  information  of  the  Forei<;u 
Minintera,  ConsnlH,  Vice-Consuls,  and  Consular 
Agents  residing  in  the  kingdom  of  Denmark, 
that  Her  Britannic  Majesty's  fleet  will  sail  this 
<Uij  for  the  Gulf  of  Finland,  to  place  in  a  state 
of  blockade  the  whole  of  the  Bussian  ports  in 

(a)  Sute  Papm,  vol.  46,  p,  88. 

(6)  Set  out  below,  App.  £,  p.  1225.  As  to 
1  limilar  Order,  see  The  Hiawatha,  2  Blachford, 
675. 

(c)  Set  out  below,  App.  K,  p.  1226. 
'   {d)  Set  out  below,  App.  £,  p.  1225. 
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the  Baltic  and  in  the  Qulfs  of  Finland  and 
Bothnia. 

<'Ihave,  &c., 

*<  (Signed)    C.  Napibb, 

**  Vice- Admiral  and  Com- 
mander-in  Chief." 

On  the  following  day,  the  12th  April, 
Mr.  Buchanan  adoreesed  a  note  to  the 
Danish  Minister  for  Foreign  Affairs,  and 
to  all  the  Foreign  Ministers,  and  other 
Foreign  Diplomatio  ftnd  Consular  Agents 
residing  at  Copenhagen,  in  the  follow- 
ing terms: — 

"The  undersigned,  Her  Britannic  Majesty's 
Envoy  Extraordinary  and  Minister  Plenipo- 
tentiary at  the  Court  of  Denmark,  has  the 
honour  to  inform  yon  that  Her  Majesty's  fleet, 
under  the  command  of  Vice-Admiral  Sir 
Charles  Napier,  sailed  this  morning  from  Kioge 
Bay  to  take  measures  for  placing  in  a  state  of 
blockade  all  the  Bussian  ports  in  the  Baltic 
and  in  the  Gulfs  of  Finland  and  Bothnia. 

Copenhagen,  April  12th. 

"  (Signed)     Aifnaaw  Buchakj^it.*' 

Publication  of  the  said  information 
was  made  at  Copenhagen  in  the  Berlingshe 
Tidmuie  of  April  15th,  as  follows  :  — 

'*  In  accordance  with  an  official  communica- 
tion from  Her  British  Majesty's  Minister  at 
this  Court,  Vice-Admiral  Sir  Charles  Napier, 
commanding  the  British  forces,  left  Kioge  Bay 
on  the  morning  of  the  12th  instant,  for  the 
purpose  of  adopting  measures  so  as  to  place  all 
the  Bussian  ports  in  the  Baltic  and  in  the  Gulls 
of  Finland  and  ISothnia  in  a  state  of  blockade. 

•«  Foreign  Office,  April  I4th,  1854." 

On  the  15th  April  a  communication  to  the 
same  effect  was  published  by  the  British 
Government  in  the  public  newspapers. 

Letters  in  the  same  terms  as  that  to 
Mr.  Buchanan  were  sent  by  the  Admiral 
to  Her  Majesty's  representatives  at  Berlin, 
Stockholm,  and  the  Hanse  towns ;  and 
the  information  therein  contained  was 
communicated  on  April  14th  to  the  Go- 
vernments of  Prussia,  Sweden,  and  the 
Hanse  towns ;  and  on  April  15th  to  Her 
Majesty's  consuls  at  Dantzig,  Stettin, 
Koniffsberg,  Memel,  Pillau,  and  Swino- 
munoe. 

It  appeared  from  the  affidavit  in  this 
case  of  Sir  Charles  Napier  that  it  was  not 
until  April  17th  that  the  ports  of  Li  ban 
and  Wmdau  and  the  Gulr  of  Riga  were 
actually  placed  in  a  state  of  blockade. 

No  further  notification  was  given  at  the 
time,  the  Admiral  erroneously  supposing 
that  his  letter  of  April  11th  above  was  a 
sufficient  notification  of  the  blooknde. 

The  remaindei'  of  the  Russian  ports  in 
the  Baltic  were  not  blockaded  until  a 
later  dfttc 

On  the  17th  April  Mr.  HerUlei,  the 
British  Vice-Consul  at  Memel,  published 
at  Memel  in  the  (German  language  the 
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following  erroneoiu  notice  that  a  blockade 
of  all  the  Enssian  ports  in  the  Baltic  had 
in  fact  been  instituted. 

"  Memel,  April  I7th,  1854. 

**I  hereby  most  respectfully  inform  the 
IIoDourable  Corporation  of  Merchants  at  this 
place  that  I  am  ordered  by  the  Boyal  British 
Ambassador  at  Berlin  to  make  known  that 
Admiral  Sir  C.  Napier  has  placed  the  whole  of 
the  Russian  ports  in  the  East  Sea  in  a  state  of 
blockade. 

"  W.  .T.  Uertblet, 

'*  Her  Britannic  Majesty's 
Vice-Consul.*' 

On  the  21st  April  the  Lnbeck  news- 
papers contained  an  announcement  to 
the  same  effoct — 

**  The  closing  of  the  Russian  ports,  which  has 
now  taken  place  through  the  blockade  of  them 
ordered  by  the  English  Government,  cannot 
fail  to  exercise  great  influence  on  the  value  of 
Russian  produce." 

On  the  same  day  the  Gottenburg  news- 
paper contained  the  following — 

"  Stockholm,  April  21st. 
"  It  has  already  been  made  known  at  the  dif- 
ferent places,  by  the  official  paper  of  last  Tues- 
day's post,  that  the  Britibh  floet  has  proceeded  up 
the  Gulf  of  Finland,  and  that  all  Russian  and 
l^'inland  ports  have  been  declared  in  a  state  of 
blockade.*' 

On  the  22nd  May  the  Frandskat  a  Danish 
vessel,  was  captured  off  the  Gulf  of  Riga, 
for  breach  of  the  blockade  as  hereinafter 
stated. 

On  the  27th  May  the  Admiral  addressed 
from  Hango  Bay  a  further  letter  to  Mr. 
Bvcha/nan — 

*"  Sir, — Many  Danish  and  Swedish  vessels 
have  been  warned  off  the  coast  of  Courland, 
attempting  to  enter  the  blockaded  ports,  pre- 
tending that  no  blockade  has  been  notified. 
My  letter,  notifying  the  blockade,  was  ad- 
dressed to  Her  Majesty's  Ministers  at  C!open- 
hagen,  Berlin,  and  Hamburg,  and  Charge 
it* Affaires  at  Stockholm. 

"  I  have,  therefore,  to  request  that  you  will 
take  steps  to  make  it  known  that  all  vessels  in 
future  will  b«  seized  attempting  to  break 
blockade. 

••  I  have,  &c., 

'^Chahlks  Napier, 
"  Vice- Admiral  and  Commander 
in  Chief." 

On  receipt  of  this  letter,  Mr.  Btichanan, 
on  the  drd  June,  addressed  the  followiug 
note  to  the  Danish  Minister  for  Foreign 
Affairs- 

"  Copenhagen,  June  3,  1864. 

•*  M.  LB  MiNiSTRE, — I  have  the  honour  to  ac- 
quaint you  with  respect  to  my  note  to  your 
Excellency  of  the  1 2th  April  last,  that  Sir  C. 
Napier,  the  Commander-in-chief  of  Uer  Majes- 
ty's naval  forces  in  the  Baltic,  having  estab- 
lished a  blockade  of  all  the  ports  of  Russia  in 
^hat  sea  and  the  Gulfs  of  Finland  and  Bothnia, 
'reported  to  me  that  he  has  already  had  ooca- 

TTR0. 


sion  to  warn  off  Danish  vessels  attempting  to  pro- 
ceed to  some  of  these  ports,  and  that  his  Ezoel- 
lency  has  notified  to  me,  for  the  information  of 
the  subjects  of  His  Majesty  the  King  of  Den- 
mark, that  vessels  attempting  in  future  to  vio- 
late the  blockade  which  he  has  established 
will  be  seized  by  Her  Majesty's  crnisers. 

"  I  avail  myself,  &c., 

"Andrkw  Buohahan. 
"His  Excellency  Monsieor  de  Blnhme." 

This  information  was  published  at  Copen- 
hagen in  the  local  BerUngsJce  TidenOe  of 
6th  June  1854— 

**  In  compliance  with  an  official  despatch  re- 
ceived at  the  Foreign  Office,  dated  the  3rd  inst., 
the  Chief  Commander  of  the  British  Baltic 
Fleet  has  communicated  to  the  British  Minister, 
for  the  information  of  the  Government  of  this 
country,  that  a  blockade  of  all  the  Knssxan 
ports  in  the  Baltic  and  in  the  Gulfs  of  Finland 
and  Bothnia  having  been  established,  any  vessel 
attempting  to  violate  the  blockade  will  be  cap- 
tured. 

'*  The  above  is  hereby  made  known  for  the 
information  of  the  public. 

*'  Foreign  Office,  June  4,^  1854.'* 

At  later  dates  the  following  notifications 
of  the  blockade  appeared  in  the  London 
Oaaette,  and  were  aulj  communioated  to 
neutral  Governments — 

The  "  London  Gaxbtte,'*  Purushed  ht 

Authority. 
"  Friday,  June  16th,  1854. 

"Foreign  Office^ 

"June  16,  1854. 

"  It  is  hereby  notified  that  a  communication 
has  been  received  by  the  Lords  CommissioDen 
of  the  Admiralty  from  Vice-Admiral  Sir  Charles 
Napier,  commanding  Her  Majesty's  naval  forces 
in  the  Baltic,  dated  Ilanga  Bay,  28th  May  1854, 
informing  their  lordships  that  the  ports  of 
Windau  and  Libau,  on  the  coast  of  Courland, 
and  other  ports,  roads,  havens,  or  creeks  from 
lat.  66°  58'  north  to  as  fiir  north  as  Cape 
Dager  Ort,  including  the  ports  of  Kiga,  Pemau, 
and  all  other  ports,  roads,  havens,  or  creeks  in 
the  Gulf  of  Riga,  were  then  in  a  state  of  block- 
ade by  a  competent  force. 

"  That  all  ports,  roads,  havens,  or  creeks  cast, 
ward  from  Cape  Dager  Ort,  including  Hopeal, 
Wormso  Island,  Fort  Baltic,  Revel,  and  other  in- 
(crmediate  ports  on  the  coast  of  Bsthonia,  as  far 
as  Ekholm  Light  [situated  in  lat  59°  48'  north, 
long.  25°  48'  east],  and  from  thence  in  a 
north-west  direction  as  far  as  Helsingfors  and 
Sveaborg,  on  the  coast  of  Fmland,  continuing 
westward,  Bar6  Sound,  Hango  Head,  Ord,  and 
Abo,  including  the  Aland  Archipehigo  and 
intermediate  ports  ;  from  thence  north,  including 
Nystad,  Bjorneborg,  Christinestadt,  Vasa,  Wal- 
grund  Islands,  Little  Carleby,  Jacobstad,  Great 
Carleby,  Lahts,  Kalawki,  Brahestad,  Uleaboig, 
Karle  Island,  Tio,  Gestila,  Tornea,  Ned  Tomea 
[situated  in  lat.  (about)  66°  SC  north,  long. 
24'*  15'  east],  and  all  intermediate  Russian 
ports,  roads,  havens,  and  creeks  in  the  Gulf  of 
Bothnia,  and  all  the  before-mentioned  porta  and 
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plaeei,  are  and  were  then  in  a  state  of  utriet 
blockade  by  a  competent  force. 

"  And  it  is  hereby  farther  noti6ed  that  all  the 
measures  authorized  by  the  laws  of  nations  and 
the  respective  treaties  between  Her  Majesty  and 
the  different  neutral  powers  will  be  adopted 
and  executed  with  respect  to  all  vessels  which 
may  attempt  to  yiohite  the  said  blockade." 

On  Jane  26tfa,  1854,  Mr.  Buehanan 
trensmitted  to  the  Danish  Minister  for 
Foreign  Affairs  a  copv  of  the  aboye  notifi- 
cation announcing  the  establishment  of 
the  blockade  in  the  Baltic,  and  snch  noti- 
fication was  published  in  a  Danish  paper 
of  Jnne28th,  1854. 

Number  21,571.  2189. 

SUPPLBMSRT  TO   THE  "  LoNDON  GaZETTB"   OP 

Tdbsdat,  the  Utu  op  July  1854,  Pub- 
lished bt  Authokity,  Wednesday, 
July  12th,  1854. 

"Foreig^nOflace, 
"July  12th,  1854. 

**  It  is  hereby  notified  that  the  Lords  Com- 
missioners of  the  Admiralty  have  been  informed 
by  Vice-Admiral  Sir  Cliarles  Napier,  K.C.B., 
commanding  Her  Ma]esty*8  naval  forces  in  the 
Baltic,  that  on  and  from  the  26th  of  June  last 
a  strict  and  effective  blockade  was  actually 
establiahed  by  the  combined  fleets  of  Her 
Majesty  and  of  His  Imperial  Majesty  the 
Bmperor  of  the  French,  of  the  varions  ports  in 
the  Gulf  of  Finland  as  hereafler  specified ;  that 
is  to  say,  the  whole  of  the  ports  in  the  Gulf  of 
Finland  to  the  eastward  of  Helsin^ors  and 
Sveabonr  on  the  Finland  shore,  includmg  Borgo, 
Lovisa,  Pythis,  Frederikshamn,  Werolax  Bay, 
Viborg,  Bidrk5  Sound,  and  all  intermediate 
ports,  roads,  havens,  and  creeks  to  Cape 
Lubovki  in  lat.  60°  5'  north,  and  long.  29^*  56' 
east. 

''From  Cape  Lubovki  the  line  of  blockade 
crosses  to  Tolboukin  Light,  immediately  off 
Cronstadt,  then  across  southward  to  off  the 
town  of  Borki  in  the  province  of  St.  Peters- 
bui|r,  in  lat.  59*  57'  north,  long.  29'*  28'  east. 

"  That  a  complete  blockade  of  Cronstadt  and 
8t.  Pcfeisburg  has  been  effected  by  the  com- 
bined fleets,  which  anchored  off  Cronstadt  on 
the  26th  inst. 

"  Proceeding  westward,  the  line  of  blockade 
extends  from  Borki  to  Karavalda  Island,  thence 
to  Dolgoi  Itess,  and  from  Dolgoi  Ness  to  Kol- 
genpia  Point,  which  includes  the  Bight  of  Kor- 
poria,  from  thence  to  Kourgoulo  Point,  which 
inclodes  Longa  Bay,  then  the  river  Narva,  and 
the  whole  coast  of  Esthonia  and  adjacent 
islands  to  Bkhohn  Light,  situated  in  lat.  59''  43' 
north,  long.  25^  48'  east. 

"  And  it  is  hereby  further  notified  that  all  the 
measures  authorized  by  the  laws  of  nations  and 
tbe  respective  treaties  between  Her  Majesty  and 
tbe  different  neutral  powers  will  be  adopted 
sod  executed  with  respect  to  all  vessels  which 
may  attempt  to  violate  the  said  blockade." 

This  notification  was  also  commtini- 
cated  to  ihe  Danish  Minister  for  Foreig:n 
Affairs,  and  published  in  Copenhagen. 


On  Angnst  14tb,  the  day  before  the  first 
hearing  of  the  cases  of  the  Franeisha  and 
other  vessels  on  the  admission  of  claim, 
the  following  farther  supplement  to  the 
London  OaaeUe{a)  vras  pnolished,  contain- 
ing a  commnnioation  from  the  Admiral 
stating  that  the  ports  of  Liban,  Windan, 
and  Biga  had  been  blockaded  on  crndfrom 
April  17th:  together  with  a  notification 
or  snch  blockade  from  Captain  Cooper  Key, 
the  officer  commanding  the  blockading 
squadron,  to  the  British  Vice- Consul  at 
Memel,  dated  May  12th ;  the  Vice- Consul's 
reply,  dated  June  8th  ;  and  a  report  fi*om 
Captain  Oooper  Kejf  to  the  Admiral,  dated 
June  14th,  describing  the  manner  in  which 
the  blockade  had  been  maintained  since 
May  9ih,  when  he  took  over  the  command, 
and  stating  that  the  contents  of  his  com- 
municationto  the  Yioe- Consul  at  Meinel  of 
May  12th  had  been  published  in  the  Berlin 
Oaaette,  and  made  known  at  the  blockaded 
ports  of  Biga,  Windau,  and  Liban. 

Number  21,588.  2507. 
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"  With  reference  to  the  notifications  of  block- 
ades of  certain  Russian  ports  in  the  Baltic  Sea, 
published  in  the  Gazettes  of  the  16th  of  June 
last  and  of  the  12th  July  last,  it  is  hereby  noti- 
fied that  the  Lords  CommiBsioners  of  the  Ad- 
miralty have  received  further  information  from 
Vice-Admiral  Sir  Charles  Napier,  K.C.B.,  com- 
manding Her  Majesty's  naval  forces  in  the 
Baltic ;  from  Captain  Key,  R.N.,  of  Her  Majes- 
ty's ship  Amphion,  senior  officer  off  the  coast  of 
Courland;  and  from  William  James  Hertslet, 
Esq.,  British  Vice-Cont»uI  at  Memel,  relating  to 
such  blockades,  which  information  is  as  follows, 
yiz.  :  Sir  Charles  Napier  states  that — 

«<0n  and  from  the  17th  of  April  last,  all 
Russian  ports,  roads,  havens,  and  creeks  from 
hit.  55**  58'  0"  N.,  long.  21*»  3'  0"  E.,  to  Cape 
Dager  Ort,  in  lat.  58*»  55'  0"  N.,  long.  22'  5'  0"  B., 
including  especially  the  ports  of  Libau,  Windau, 
Rif^a,  and  Pernau,  were ,  placed  in  n  state  of 
stnct  blockade  by  a  competent  force  of  Her 
Majesty's  ships. 

**  *  On  and  from  the  26th  of  April  last,  the 
Russian  ports  of  Helsingfors  and  Sveaborg, 
and  all  Russian  ports,  roads,  havens,  and 
creeks  to  the  westward  of  Helsingfors,  as  far  as 
Hang5  Head,  in  lat.  59*  48'  0"  N.,  long.  22«»  53' 
E.,  were  in  like  manner  blockaded. 

" '  On  and  from  the  20th  of  May  last,  the 
Russian  ports  of  Hafsal,  Wormsd  Islands,  Fort 
Baltic,  Revel,  and  all  Russian  ports,  roads, 
havens,  and  creeks  on  the  coast  of  Esthonia 
from  Cape  Dager  Ort  to  Ekholm  Light  (situate 

(a)  These  cases  were  heard  on  the  admission 
of  claim  on  the  15th  of  August.  The  publica- 
ttoD  of  this  supplement  was  strongly  commented 
upon  by  counsel. 
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in  tot.  59<»  48'  0''  N.,  and  long.  25*»  48'  0"  E.), 
were  ptoced  in  a  state  of  strict  blockada  by  a 
competent  force  of  Her  Majesty's  ships. 

"  *  On  and  from  the  26th  of  June  last,  the 
Russian  ports  of  Agd,  the  islands  of  Or5  Onto, 
and  the  Aland  Archipelago,  Nystad,  Bjome- 
borg,  Christinestad,  Wasa,  the  Walgrund  Is- 
lands, New  Carleby,  Jacobstad,  Old  Carleby, 
Lohto,  Katojoki,  Brahestad,  Ulcaborg,  Carlon 
Island,  Ijo,  Gestila,  Kemie,  and  all  Russian 
ports,  roads,  havens,  and  creeks  from  UangO 
Head  in  tot.  59^  48'  0"  N.,  long.  22**  53'  0"  E., 
to  Ned  Toniea  (included),  situate  at  the  head  of 
the  Gulf  of  Bothnia,  in  tot.  (about)  65"*  50'  0" 
N.,  long.  24°  15'  0"  E.,  were  placed  in  a  state 
of  strict  blockade  by  a  competent  force  of  the 
allied  fleets. 

" '  On  being  joined  by  the  French  squadron  in 
the  Gulf  of  Finland  on  the  18th  June,  the 
duties  of  blockading  in  the  Gulf  and  elsewhere 
wore  henceforward  conjointly  carried  into 
elfect.' " 

''  Copy  of  an  official  communication  from  Cap- 
tain Key,  R.N.,  of  H.M.S.  Amphion,  to  W. 
J.  Hertslet,  Esq.,  British  Vice- Consul  at 
Memel. 

*'  H.M.S.  Amphion, 

*'  Memel  Roads, 
"  May  12th,  1854. 
"  Sib,— I  have  the  honour  to  request  >ou  will 
inform  Her  Britannic  Majesty's  consuto  at  Riga, 
Libau,  and  Windau  that  those  ports  are  now 
strictly  blockaded,  and  that  any  vessel  leaving 
them  after  the  15th  of  May  with  a  cargo  or  part 
of  a  cargo  on  board  will  be  detained  and  sent  to 
England  or  France  for  condemnation. 

"This  information  to  to  be  publicly  made 
known  at  those  ports. 

"(Signed)        A.  Coopbb  Kbt, 
"  Captain  and  Senior  Officer. 
"  W.  J.  Hertslet,  Esq., 

<«  British  Vice-consul, 

*•  Memel." 

.       W       .     . 
"  Copy  of  an  offictol  communication  from  W.  J. 

Hertslet,  Esq.,  Brittoh  Vice-Cousul  at 
Memel,  to  Captain  Key,  R.N.,  H.M.S. 
Ampkion, 

"  British  Vice-Consutote,  Memel, 

"  June  8th,  1854. 
**  Sib, — I  have  the  honour  to  inform  you  that 
immedtotely  on  receipt  of  your  letter  of  the 
19th  May,  which  I  received  on  the  same  day, 
I  oommuntcated  the  contents  of  that  letter  to 
Mr.  Grisler,  Hanoverian  Consul  at  Memel; 
Mr.  Schiller,  Swedish  and  Norwegian  Consul 
at  Memel ;  Mr.  Schroder  Sund,  Danish  Consul 
at  Memel ;  Mr.  Uoeftmann,  for  Holland,  Con- 
sul at  Memel;  and  likewise  to  a  number  of  mer- 
chants on  the  Exchange  of  this  town,  and  to 
several  Riga  and  Libau  merchants  who  were 
there. 

'*!  likewise  informed  his  excellency  Lord 
Bloonifield  that  I  had  communicated  the  sub- 
ject of  your  letter  to  the  consuls  of  neutral 
powers  at  Memel. 

"  (Signed)        W.  J.  Heutblkt. 
**  Captain  Cooper  Key, 

<*  Memel  Roadstead." 

Gazbttrs. 


(8) 
"  Copy  of  an  official  report  from  Captain  Key, 
R.Nm  H.M.S.  Amphion,  to  Vice- Admiral  Sir 
Charles  Napier." 

*'  Amphion,  off  Windan, 

«'  June  14th,  1854. 

'*  Sib, — Her  Majesty's  ship  under  my  orden 
having  detained  several  vessels  belonging  to 
neutral  nations  for  attempting  to  violate  the 
blockade  established  on  thto  coast,  and  sent  them 
to  England  for  legal  adjudication,  in  accordance 
with  Articles  9  and  10  of  the  Admiralty  instruc- 
tions on  the  subject,  I  have  the  honour  to  re- 
port, for  your  information,  the  circumatances 
under  which  the  said  vessels  have  been  cap- 
tured, the  manner  in  which  the  blockade  has 
been  carried  out,  and  other  points  which  may  be 
of  importance  to  the  Court  of  Admiralty  com* 
mtosioned  to  take  cognizance  of  thto  question. 

**  Three  points  must  be  proved  to  condemn 
these  vessels  as  lawful  prizes. 

"  1  St— That  an  effective  blockade  has  been 
established. 

"  ind. — **  That  the  vessels  detained  attempted 
to  viotote  this  blockade. 

'*  3rd. — ^That  they  were  aware  of  its  extotence. 

'*  Regarding  the  first  point,  I  have  the  honour 
to  inform  you  that  since  May  9th,  when  I  was 
lirst  cntru-sted  with  the  blockade  of  this  coast 
(nt  which  time  I  found  H.M.S.  Conflict  and 
Cruiser  on  the  station,  which  vessels  had  been 
blockading  since  AprU  20th),  two  ships  have 
been  ordered  to  cruise  off  the  entrance  of  the 
Gidf  of  Riga,  a  passage  limited  by  the  ahoato  to 
a  breadth  of  tiiree  miles ;  thto  entrance  has 
never  been  left  without  one  vessel.  Two  other 
ships  have  been  continually  passing  between 
Windau  and  Memel  within  sight  of  the  coast 

**  No  doubt,  in  a  few  instances,  vesseto  have 
succeeded  in  evading  the  cruisers  under  cover  of 
the  night  and  the  fogs,  which  have  been  so 
prevalent,  bnt  the  number  of  vesseto  boarded 
IS  of  itself  a  proof  that  vigilance  has  been  exer- 
cised. 

'*  The  second  point  to  readiljr  ascertained  by 
a  reference  to  the  definition  which  has  been  sent 
in  each  vessel  by  the  captain  of  the  ships  de- 
taining her,  in  which  the  locality,  the  course  the 
vessel  was  steering,  and  the  direction  of  the 
wind  are  stated. 

*<  With  respect  to  the  third  point,  the  know- 
ledge of  the  blockade,  great  care  has  been 
necessary  to  prevent  injury  to  innocent  vesseto. 
The  captured  vessels  come  under  two  heads— 
those  attempting  to  enter  the  blockaded  potts, 
and  those  leaving  them.  As  regards  the  former 
the  captains  of  Her  Majesty's  ships  received 
orders,  that  if  the  slightest  reasonable  doubt 
existed  as  to  the  captain  or  the  owner  of  the 
vessel  being  informed  of  the  bk)ckade,  she  was 
to  be  sent  a\t  ay  with  a  notification  to  that  effect 
on  her  papers. 

"Under these  orders  154  vesseto  have  been 
warned  off  since  April  20ih,  although  nearly  all 
of  them  passed  through  the  Sound,  communica- 
ting at  Elsinore,  which  scarcely  allows  a  doubt 
to  exist  of  their  knowledge  cf  the  blockade. 

"  Nevertheless  I  deemed  it  my  duty  to  show 
as  much  leniency  to  neutrals  as  was  compatibto 
with  the  interests  of  the  Allied  Powers.    Four 
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vessels  onXy  have  been  detained  for  attemptini; 
to  enter  the  ports.  Two  of  these  contained 
eoal,  and  were  witbont  proper  papers ;  the 
othen  were  from  Copenhagen,  and  confessed 
their  knowledge  of  tbe  blockade. 

"To  insare  that  tbe  residents  in  the  blockaded 
ports  should  not  plead  ignorance  of  their  con- 
dition, I  wrote  the  accompanying  letter  (Enclo- 
sure No.  1  to  the  British  Vice-Consul  at 
Memel,  the  contents  of  which  were  published  in 
the  Berlin  Gazette,  and  were  publicly  made 
known  at  Biga,  Libau,  and  Windaa.  Mr. 
Heitslei's  answer  (No.  2)  1  enclose. 

'^  Notinthstanding  this,  scYeral  vessels  have 
taken  in  cargoes  and  left  Biga ;  they  have  there- 
fore been  detained,  and  sent  to  England  for  ad- 
jadication. 

**  (Signed)        A  Cooper  Key, 

**  Captain  and  Senior  Officer  on 
tbe  coast  of  Courland. 

**  Vice- Admiral  Sir  Charles  Napier,  K.C.B. 
*•  Ckimmander  in  Cliief.  &c." 

CASE  OF  THE  FBANCISKA. 

Tbe  Franeiaha,  a  neutral  bhip,  nnder 
Danish  eolonrs,  was  captured  on  the  22nd 
May  1854  off  Lyser  Ort,  at  the  entrance 
of  the  Gnlf  of  Biga,  for  a  breach  of  the 
blockade  of  that  port. 

This  ship  sailed  in  March  1854  from 
Tarragona,  in  Spain,  with  a  cargo  of  wine 
and  salt,  the  property  of  Spanish  subjects, 
bound  for  Elsinore  for  orders,  and  thence 
for  Lubeck,  or  some  other  safe  port  in  the 
Baltic,  not  farther  north  than  Stockholm 
or  Berel.  Having  arrived  at  Elsinore, 
she  proceeded,  on  May  14th,  towards 
Riga.  She  was  captured  on  tbe  22nd  of 
the  same  month,  off  the  entrance  of  the 
Gulf  of  Biffa,  by  Her  Majesty's  ship 
Cruiser,  under  the  command  of  Captain 
Dovglas,  for  a  breach  of  the  blockade  of 
Riga,  and  sent  to  England  for  adjudication. 

A  claim  for  restitution  of  the  ship  and 
freight  was  entered  by  Charle8  Noriheote,  a 
ihipbroker  in  London,  on  behalf  of  Jorgen 
Peter  Arhoe,  of  Copenhagen,  the  sole  owner, 
against  Captain  ^otiglM  and  Franoie  Hart 
I>yibs,  Her  Maiesty's  Procurator-General. 
It  was  alleged  by  the  claimant  that  the 
master  had  orders  to  proceed  to  Eiga,  if 
it  was  not  in  a  state  of  blockade ;  that  to 
ascertain  whether  it  was  so  or  not,  he 
made  inquiries  at  Copenhagen,  and  also 
of  Her  Majesty's  ship  Eosamondf  but 
without  effect ;  and  that  upon  descrying 
the  Crwieer,  the  Franeiska  sailed  towards 
ber.  with  a  Tiew  of  making  the  same 
inquiry,  when  she  was  captured. 

On  October  6th,  the  Court  admitted  the 
elaims  in  this  and  the  other  cases  arising 
out  of  tbe  blockade  of  the  coast  of  Cour- 
land, but  allowed  both  the  captors  and  the 
claimants  to  bring  in  further  proofs,  but 
only  as  to  the  blockade.  It  was  agreed 
that  the  evidence  in  all  the  cases  might 
be  referred  to. 


In  the  High  Coubt  op  Admiralty. 
Before  Dr.  Lushington. 

December  20th,  1854,  and  subsequent 

days. 

The  Queen* e  Advocate  (Sir  John  Harding), 
the  Admiralty  Advocate,  Dr.  Bobert  PhillU 
more,{a)  Dr.  Jewner,  and  Dr.  Beane  ap- 
peared for  the  captors. 

Dr.  Addame  and  Dr.  Twi8e(h)  for  the 
claimants. 

Aboumbnt  fob  thb  Caftobs. 

Sir  /.  D.  Harding,  (^.A, :  As  to  the  facts 
of  the  blockade  now  in  question,  it  appears 
that  there  was  a  de  facto  blockaile  of  the 
coast  of  Courland,  imposed  as  early  as  the 
18th  of  April  1854,  and  that  it  was  main- 
tained by  a  competent  force  without  inter- 
mission, for  that  is  the  evidence  of  Sir 
Cha/rles  Napier  and  of  the  o£Scers  who 
commanded  the  ships  composing  the 
blockading  squadron.  The  evidence  on 
the  part  of  the  captors  also  proves  that  the 
existence  of  this  blockade  was  well  known 
to  the  Bussian  authorities,  and  to  the  con- 
suls and  merchants  of  neutral  states  resid- 
ing in  or  near  the  several  ports  subject  to 
that  blockade.  If  so,  the  knowledge  of  that 
blockade  as  a  fact  must  have  reached 
Elsinore  or  Copenhagen  before  the  13th  of 
May,  and  must  m  that  way  have  come  to  the 
ears  of  the  owner  or  master,  and  rendered 
a  notification  from  the  Government,  or 
official  notice,  unnecessary.  It  is  a  well- 
known  principle,  that  provided  the  fact 
of  blockade  is  commtmicated  to  the 
master  in  a  credible  manner,  he  is  affected 
with  the  knowledge,  and  incurs  the  penalty 
if  he  is  taken  in  an  atteinpted  violation  of 
the  blockade;  Kent,{c)  The  OoUwibia,{di 
Thfi  Bingende  Jacob,{e)  The  Adelaide^/ )  The 
Oalyp8o,{g)  The  Neptunui,{h)  The  Hurtige 
Hane,{i)  TJie  Bolla,{j)  The  Hoffnwh^.(k) 

Dr.  LusHiKGTOK :  'fliere  is  a  distinction 
between  notification  and  notice.  In  the 
reports  thin  distinction  is  not  always  ob- 
served, and  notification  is  found  to  mean 
sometimes  notification,  and  sometimes 
merely  notice  in  a  loose  and  popular  sense. 
Strictly  speaking,  notification  is  the  act  of 
the  Home  Government. 

(a)  Afterwards  a  Judge  of  F.D. 
(Jb)  Afterwards  Sir  Travcrs  Twiss.  Qutcn's 
Advocate. 

{c^  1  Kent  Com.  148. 
{d)  1  C.Rob.  154. 
(«)  1  C.  Rob.  89. 
(/)  2  C.Rob.  in». 
ig)  3  C.  Rob.  'iPl*. 
(A)  S  C.  Rob.  173. 
(i)  3  C.  Rob.  324. 
(7)  6  C.  Rob.  865. 
{k)  6  C.Rob.  112. 
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Sir  /.  D,  Harding:  Oertainly,  if  Sir 
Charles  Na/pier  had  sent  to  England,  and 
if  thereupon  the  Foreicrn  Secretary  had 
officially  communicated  to  the  Danish 
Government  that  the  blockade  had  been 
ostablished,  all  Danish  subjects  would  have 
been  concluded.  But  that  is  not  the  case. 
We  are  without  notification.  But  could  it 
be  successfully  contended  that,  even  if  the 
Commander-in-Chief  and  the  Foreign  Sec- 
retary failed  to  give  any  notice  at  all|  there 
would  be  no  length  of  time  toraise^not  abare 
presumption,  but  proof  of  the  knowledge 
of  an  existing  blockade  P  Suppose  Riga 
had  been  blockaded  for  twelve  months, 
surely  every  merchant  on  the  Baltic  would 
be  likely  to  know  the  fact.  He  would  be 
ignorant  of  it  at  his  own  peril.  What 
were  the  facts  of  the  case  P 

In  this  case,  on  April  12th,  when  leav- 
ing Kioge  Bay,  Sir  Oharlee  Namer  gave 
notice  that  he  intended  to  blockade  the 
Russian  ports  in  the  Baltic;  and  that 
notice  was  published  in  Denmark,  Sweden, 
and  Prussia,  and  the  Hanse  towns.  Imme- 
diately afterwards,  on  April  17th,  several 
vessels  were  warned  off,  some  of  which  went 
to  Memel,  five  days  distant  from  Copen- 
hagen. The  newspapers  all  spoke  of  the 
blockade.  The  evidence  from  Biga,  Memel, 
Berlin,  Liibeck,  Hambure,  Stettin,  all 
proves  the  notoriety ;  and  in  spite  of 
further  proof,  that  ''  awakening  thing," 
fts  it  has  been  called,  the  owner  will  not 
swear  he  was  ignorant  of  the  blockade. 

As  to  the  destination  of  the  vessel, 
her  papers  are  silent  as  to  Biga.  The 
master  says  in  his  depositions  that  the 
ship  was  going  to  Memel,  but  she  was 
captured  a  hundred  miles  beyond  Memel. 

Jmner  followed  shortly  on  the  same  side. 

AfiOUUENT  VOE  THE  CLAIMANT. 

Addamu  for  the  claimant :  There  has 
been  no  breach  of  blockade,  for  there  has 
been  no  blockade.  The  seizure  of  the 
ship  .was  unjustifiable,  and  therefore  the 
claimant  is  entitled,  not  simply  to  restitu- 
tion, but  to  restitution  with  costs  and 
damages.  The  right  of  blockade  is  a 
severe  right,  to  be  construed  strictly,  and 
not  to  be  extended  by  implication ;  The 
J^ffrow  Maria  Behroeder{a),  There  is  a 
distinction  between  the  fact  of  blockade 
and  the  knowledge  of  the  fact,  and  the 
right  is  not  to  be  aggravated  by  construc- 
tion. When  a  blockade  exists,  the  evidence 
must  be  clear  and  precise ;  if  it  be  only 
doubtful,  the  ship  must  be  restored ;  The 
Beteey  (b^.  A  notification  of  a  most  solemn 
deeonption  is  perfectly  null  and  nugatory 
unless  the  fact  of   the  blockade  exists. 

(a)  S  C.  Bob.  147. 
(6)  1  C.  Bob.  98. 


There  is  indeed  a  distinction  between  a 
notified  blockade  and  a  de  facto  blockade, 
but  in  each  and  every  case  the  blockade  must 
exist  as  a  matter  of  fiact,  and  must  be  main* 
tained  by  a  force  adequate  to  prevent,  and 
actually  preventing,  egress  and  ingrew. 

The  case  on  the  part  of  the  Crown  is 
that  a  blockade  de  facto,  of  which  neutrals 
were  bound  to  take  notice,  existed  from 
the  17th  of  April.  But  looking  to  the  logs 
of  the  ships  forming  the  squadron,  it  is 
evident  there  was  no  blockade  at  all  till  at 
a  time  after  the  capture. 

This  is  the  very  first  case,  it  may  be 
remarked,  in  which  further  proof  has  been 
required  to  show  the  existence  of  a 
blockade ;  hitherto  further  proof  has  been 
oonfined  to  proof  of  knowledge  on  the 
part  of  ships. 

To  return  to  the  fact  of  blockade  from 
the  17th  April.  Sir  Ohcyrles  Napier  is  not 
correct  in  matter  of  fact ;  he  is  ignorant 
in  matter  of  law.  He  is  incorrect  in  fact, 
for  he  did  not  then  establish  the  blockade ; 
ignorant  in  law,  for  he  had  no  power  to 
issue  his  first  proclamation,  or  to  put  the 
whole  of  the  Bussian  ports  in  a  stato  of 
blockade.  A  Commander«in-Chief  has 
no  authority  to  impose  such  a  blockade 
without  communicating  with,  and  with- 
out the  authority  of,  his  own  (Government ; 
TJie  BoUa.{a) 

Dr.  LusHiNGTOK :  If  you  wish  it,  I  will 
direct  the  Begistrar  to  write  to  the  Lords 
of  the  Admiralty  for  information  as  to  tho 
extent  of  his  authority. 

Addams :  The  Henrich  and  Maria  (6)  is 
to  the  same  purport.  If  he  established 
the  blockade,  and  told  his  intention  of  so 
doing  to  various  persons,  why  did  he  not 
also  tell  his  own  Government  P-^espeeially 
as  we  find  that  when  certain  ports  were 
blockaded,  intelligence  of  the  fact  was 
given  in  the  Gazette  of  June  16th.(c) 
There  we  read  that  on  the  28th  of  May, 
Libau,  Windan,  and  the  Gulf  of  Kiga 
were  in  a  state  of  blockade.  The  next 
Gazette  is  of  the  12th  of  Jj3lj.{d)  But  the 
most  remarkable  and  memorable  fact  in 
these  Oazettes  is  this :  Certain  vessels  had 
been  detained  for  breach  of  blockade,  and 
the  cases  were  put  down  for  hearing  on 
the  15th  of  August,  and  on  the  lith,  the 
very  day  before  the  hearing,  a  supplement 
to  the  Gazette  was  published,(6)  from  which 
it  would  appear  that  the  former  noticea 
were  a  mistake,  and  that  the  ports  referred 
to  had  been  blockaded  by  a  competent 
force  from  the  17th  of  April.  What  does 
this  Gazette  mean  P     Sir  Oharlee  Napier 


(a)  6  C.  Bob.  365. 
(6)  ]  C.  Bob.  148. 

(c)  See  above,  p.  856. 

(d)  See  above,  p.  367. 
(0  See  above,  p.  858. 
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informs  their  Lordflhips  that  the  port  of 
Riga  was  plaoed  in  strict  blockade  on  the 
17th  of  April,  other  ports  on  the  26th  of 
April,  and  others  on  the  20th  of  May.  But 
in  the  same  OasseUe  is  an  official  letter  (a) 
from  Captain  Key  to  Mr.  MerUlet,  British 
Yioe-Consal  at  Memel,  dated  the  12th  of 
Maj,  and  reqaestine  Mr.  HertBht  to  inform 
his  ooUeagaes  at  Kiga,  Liban,  and  Win- 
dan  that  those  ports  were  then  strictly 
blockaded.  Snrely  Captain  Key  intended 
by  this  that  there  was  no  blockade  till  the 
12th  of  May. 

It  is  singular  that  Mr.  Hertslei  did  not 
at  once,  in  answer  to  this  letter,  write  that 
ho  had  oammnnicated  its  contents  as  he 
was  reqnested  to  do,  bat  delayed  to  do  so 
for  a  month,  (b)     Very  different  was  his 
oondnct  as  to  Sir  Ohcuiee  Napier^e  notice 
of  his  intention  to  impose  a  blockade  of 
April  12th ;  there  he  grossly  exceeded  his  | 
dnty.     He   was  ordered  to    pablish   Sir  i 
GhMrlee  Napier^s  intention.     He  did  not  | 
do  that,  bat  published  that  Sir  Oharlee  , 
Napi0r  had  placed  the  ports  in  a  state  of , 
blockade. (e)  Why  did  he  not  place  Captain 
Key's  letter  on  the  Exchange  P  He  says  he 
commnnioated  its  contents  to  the  neutral 
consuls  at  Mem  el.     But  in  that  he  is  not 
confirmed  by  any  ohe  of  them. 

But  can  it  be  said  a  de  faeio  blockade 
was  violated  P  How  was  that  blockade 
maintained  by  four  vessels,  in  truth  by 
three  only,  along  this  extended  line  of 
coast  P  In  The  Arihur  [d)  it  was  said  one 
ship  might  maintain  a  blockade ;  but  that 
case  must  be  compared  with  The  Fox.[e) 
And  how  were  tnose  ships  employed  P 
From  their  own  logs  they  are  shown  to 
have  been  absent  for  days  from  the  coast, 
and  that  not  fVom  accidental  or  unavoid- 
able cauaee,  as  in  The  Frederick  Molke,(f) 
Again,  can  one  ship  blockade  the  whole 
Gulf  of  Biga  P  If  so,  very  short  work 
might  be  made  of  it ;  place  a  ship  at  the 
Sound,  and  so  close  every  Bussiau  port  in 
the  Baltic. 

Once  moro,  this  blockade,  admitting 
for  a  moment  that  it  can  be  called  a 
blockade,  wonld  fail  from  the  laxity  with 
which  it  has  been  enforced :  for  up  to  the 
9th  of  June  one  of  the  officers  seems  to 
have  no  idea  that  neutral  vessels  attempt- 
ing to  enter  were  liable  to  any  interrup- 
tion, beyond  being  warned  off. 

The  evidence  of  notoriety  wholly  fails. 
Where  it  is  honest,  the  facts  are  too  vague 
to  be  relied  upon;  where,  as  with  the 
affidavit  from  the  late  consul  at  Kiga,  it 

(a)  8ee  above,  p.  859. 
(6)  See  above,  ib. 
(c)  See  above,  p.  855. 
(jd)  1  Dods.  423. 
(e)Edw.311. 
(/)  i  C.  Rob.  86. 


speaks  to  facts,  it  is,  from  internal  evi- 
dence, wholly  unworthy  of  credit. 

The  FrancuJea,  moreover,  is  a  Danish  ves- 
sel, and  protected  by  the  16th  article  of  the 
Treaty  with  Denmark  of  1670,  which  on- 
titles  all  Danish  vessels  to  be  specially 
warned,  (a)  which  is  in  vvridi  ohservantia. 


Twisa  on  the  same  side :  The  onus  pro' 
bandi  is  on  the  captors;  The  Betsey ;{h) 
The  Vrowv  Judith ;  (c)  and  to  procare  a 
sentence  of  condemnation  the  captors 
must  prove  a  blockade  to  have  existed, 
must  nx  the  claimant  with  a  knowledge 
of  that  blockade,  and  show  an  attempted 
violation. 

In  this  case  the  vessel  was  wrongly 
condemned. 

Fii'st,  there  was  no  legal  blockade  estab« 
lished  on  the  13th  of  May  when  the  Fran- 
eiska  sailed  from  Elsinore. 

Secondlv,  no  blockade  could  be  estab- 
lished with  all  legal  effects  till  after  the 
15th  of  May. 

Thirdly,  as  matter  of  fact  and  law,  the 
effective  blockade  dates  from  the  28th  of 
May. 

Fourthly,  notice  of  the  fact  was  first 
given  on  the  3rd  of  June. 

Fifthly,  notification,  so  as  to  found  a 
presumption  of  law,  was  not  given  till  the 
26th  of  June. 

Sixthly,  the  capture  of  the  Franeieha 
was  a  violation  of  the  Law  of  Nations, 
and  a  breach  of  a  Treaty  existing  between 
England  and  Denmark. 

First,  in  order  to  constitute  a  legal 
blockade,  it  is  not  sufficient  to  show  that 
ships  of  war  were  off  the  port ;  they  must 
be  shown  also  to  be  in  sufficient  numbers 
and  vi^lant.  Evidenc  e  of  that  i  s  wanti ng, 
and  without  it  the  notice  of  Sir  Oharles 
Napier  is  but  a  paper  blockade. 

Dr.  LnsHiHOTON:  Not  so;  Sir  Charles 
Napier  orders  the  ships  to  effect  the 
blockade,  and  the  ships  are  not  with- 
drawn. 

Tvfiss:  It  is  plain  from  Captain  Key's 
log  that  he  was  not  on  the  station  as  part 
of  the  blockading  force  till  the  9th  of  May ; 
then  we  have,  as  a  matter  of  fact,  the 
beginning  of  this  blockade  transferred  at 
once  from  the  17th  of  April  till  the  9th  of 
May ;  and  it  follows,  necessarily,  that  on 
the  Idth  of  May  that  blockade  was  not 
known  at  Copenhagen  or  Elsinore.  To 
carrv  this  further ;  in  Captain  Key's  letter 
of  the  12th  of  May  is  the  word  **n(no  '*  in 
a  state  of  blockade.  The  inference  is,  that 
the  port  was  not  in  a  state  of  blockade  till 

(a)  See,  as  to  this  Treaty,  the  judgment  of 
Dr.  Lushington  below,  p.  398. 

(b)  1  C.  Bob.  93. 

(c)  iC.Bob.  150> 
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then  I  and  this  is  the  answer  to  the  eTi- 
denco  of  Mr.  Hall  that  the  blockade  was 
known  in  Memel  at  the  end  of  April.  This 
was  a  de  facto  blockade,  and  tnere  is  no 
presumption  of  a  continuance  of  that  kind 
of  blockade;  The  Neptumis,(a)  Besides, 
there  is  a  wide  distinction  between  a  mili- 
tary blockade,  which  this  would  rather 
seem  to  have  been  even  at  a  later  period, 
and  a  commercial  blockade. 

But,  secondly,  as  a  matter  of  law,  no 
regular  blockade  of  the  Russian  ports 
could  be  established,  so  as  to  enure  to  the 
condemnation  of  neutral  vessels,  till  after 
the  15th  of  May ;  for  till  that  date  the 
Russian  ports  were  declared,  by  the  Orders 
in  Council,  to  bo  open  to  the  enemy,  and 
if  open  to  the  enemy,  they  must  have  been 
open  to  neutrals.  (6) 

Thirdly,  it  was  not  till  the  26th  of  May 
that  Sir  Charles  Napier  wrote  to  Mr. 
Btbchanan,  stating  that  vessels  would  be 
seized  for  breach  of  the  blockade.  This 
formal  notice,  requesting  that  it  may  be 
made  known  that  vessels  will  in  future  be 
captured,  did  away  with  the  effect  of  all 
transactions  antecedent  to  it. 

Fourthly,  that  letter  so  written  by  Sir 
Charles  Napitrr  was  not  published  or  com- 
municated at  Copenhagen  b^  Mr.  Buch' 
aiian^  the  British  Minister,  till  the  3rd  of 
June.(c) 

Fifthly,  the  regular  notification  at 
Copeohagen  dated  onl^  from  the  26th  of 
June,  when  a  communication  was  made  to 
the  Danish  Government  by  Her  Majesty's 
Minister  there,  that  the  date  of  this  de 
fa^to  blockade,  as  established  on  the  28th 
of  May,  had  been  published  iu  the  London 
Qazetie  of  the  12th  of  June.  The  British 
Government  cannot  recede  from  that  de- 
claration, and  the  supplemental  Gazette  of 
the  J  4th  of  August  was  post  facto. 

Sixthly,  the  seizure  was  a  violation  of 
the  Law  of  Nations,  and  a  breach  of  a 
subsisting  Treaty  with  Denmark,  entitling 
Danish  vessels  approaching  blockaded 
ports  to  a  special  warning  in  all  caiies.(d) 

Counsel  for  the  Captors  were  heard  in 
reply. 

January  27th,  1855. 

JUDOMEKT. 

Dr.  LusHiNOTON:  In  the  judgment  lam 
about  to  pronounce  upon  the  question 
relating  to  blockades  in  the  Baltic,  it 
will  be  my  earnest  endeavour  to  found  my 
decision  upon  the  principles  laid  down  b 
Lord  Stoweil  in  the  numerous  cases  whic 


I 


(a)  2  C.  Bob.  1 10. 

(6)  See  above,  and  below  A  pp.  K.,  p.  1225. 

(c)  See  above,  p.  355. 

(d)  This    point    is    fully  discussed    in    tiie 
judgment  of  Dr.  LushiDgtoa  beIoW|  p.  898. 


it  fell  to  his  lot  to  determine,  and,  in  ad- 
ducing reasons  for  the  conclusions  to 
which  I  may  come,  I  shall  be  anxious  to 
resort  to  none  which  would  not  be  in  strict 
conformity  with  the  principles  forming  the 
foundation  of  those  great  judgments — 
judgments  which  have  been  the  delight 
and  admiration  of  the  world*  I  adopt 
those  principles  and  reasons  not  solely  on 
account  of  their  authority  or  intrinsic 
merit,  not  because  the  decisions  of  the 
Court  of  Admiraltv  were,  with  scarcely  an 
exception,  upheld  hj  the  Court  of  Appeal, 
and  more  especially  were  sanctioned  by 
that  most  eminent  judge.  Sir  William 
Orani,  but  also  because,  so  far  as  I  know, 
they  were  adopted  as  part  of  the  law  of 
nations  by  the  most  celebrated  juris- 
prudents in  the  United  States.  Indeed,  I 
am  content  to  take  the  law  of  blockade  in 
the  words  of  Chancellor  Kent,  (a)  I  do  not 
read  these  passages,  because  they  are  fami- 
liar to  all,  but  I  repeat  that  they  contain 
the  doctrine  by  which  I  intend  to  l>e  guided. 
I*  purpose,  in  the  first  instance,  to 
address  myself  to  the  general  questions 
which  may,  possibly,  afi'eot  all  or  most  of 
the  cases ;  having  disposed  of  them,  I  shall 
then,  so  far  as  may  be  necessary,  consider 
each  particular  case,  and  what  distinctions 
ought  to  be  made. 

I.  Assuming  for  the  moment  only  that 
certain  blockades  were  established,  or 
attempted  to  be  established,  by  Sir  Cluirles 
Napier  in  the  Baltic,  the  first  Question 
which  has  been  raised  is,  whetner  Sir 
Charles  Napier  was  invested  with  adequate 
authority  to  ebtablish  blockades  in  those 
seas. 

What  is  the  law  P  Lord  SioweU  states  it 
in  The  Henrich  and  Maria,  (h)  and  in  The 
Bolla,(c)    His  words  are — 

"  A  declaration  of  blockade  is  a  high  act  of 
sovereignty.  The  doctrine  I  apprehend  to  be 
this-— that  it  appertains  to  the  Government  of  a 
belligerent  country  to  declare  a  blockade ;  that 
no  commander  of  his  own  authority  can  declare 
a  blockade.  He  must  be  directly  or  indiiectly 
empowered  by  his  Government  so  to  do  bj 
adequate  instructions  according  to  the  circum- 
stances of  the  case.  It  is  not  necessary  for  a 
commander  on  a  distant  station  to  have  a 
special  authority  to  impose  a  particular  blockade. 
He  roust  be  supposed  to  cany  with  him  such  a 
portion  of  the  sovereign  authority  as  may  be 
necessary  to  provide  for  the  exigencies  of  the 
service,  many  of  which  cannot  be  peiveived. 
With  respect  to  stations  in  Kurope  it  may  be 
diffi5rent.** 

In  all  this  I  fully  concur,  and  it  comes 
to  this,  that  Sir  Charles  Napier,  in  order 

(a)  1  Kent  Com.  146. 
(/>)  I  C.  Kob.  148. 
(c)  6  C.  Uob.  864. 
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to  declare  a  valid  blookade,  must  hare 
had  adequate  instmctions  from  his  own 
Government.  These  instructions  are  not 
before  the  Court,  and  whyP  Because, 
when  the  objection  was  first  taken,  and 
afterwards,  when  repeated,  I  offered  to 
caose  a  letter  to  be  written  to  the  Admir- 
alty requesting  to  be  informed  how  far 
the  instructions  giyen  to  Sir  Oharles 
Napier  authorised  the  imposition  of 
bIockades,(a)  and  this  offer  was  not 
accepted.  I  must  say  that  the  objection 
comes  with  a  bad  grace  from  the  claim- 
ants, who,  if  doubts  there  were,  had  an 
opportunity  of  having  them  cleared  np  by 
the  most  competent  authority. 

But  apart  from  any  such  mformation  I 
am  of  opinion  that  the  Court  has  satisfac- 
tory proof  that  the  blockades  imposed  by 
Sir  Charles  Napier  were  imposed  by  com- 
petent authority.  In  the  case  of  The 
BoUa,  Lord  Sioweli  distinctly  lays  down, 
the  doctrine  that  the  adoption  by  the  home 
Goremment  of  an  enterprise  which  in- 
claded  blockades,  though  originally]  under- 
taken without  appropriate  instructions  for 
that  particular  purpose,  would  have  the 
effect  of  legitimating  all  the  acts  done  by 
the  commander,  so  far  at  least  as  the  sub- 
jects of  other  countries  are  concerned ;  and 
on  that  principle  he  affirmed  the  blockade 
of  Monte  Video. 

There  is  conclusive  evidence  in  this  case, 
not  only  that  Her  M^jesty^s  Government 
adopted  all  that  Sir  Cha/rles  Napier  had 
done,  but  that  those  acts  were  done  by 
virtue  of  due  authority  previously  con- 
voyed. The  Oamitee  {b\  of  June  16,  July  12 
and  August  11  all  distinctly  recognise, 
adopt,  and  enforce  the  measures  of 
blockade  instituted  by  Sir  Charles  Na/pier, 
That  is  more  than  enough  to  dispose  of 
this  objection ;  besides,  this  Court  cannot 
pronounce  itself  ignorant  of  what  all  the 
world  knows — viz.,  that  one  of  the  primary 
objects  of  the  great  armament  entrusted 
to  Sir  Charles  Napieir  was  the  institution 
of  blockades  a^inst  the  coasts  and  towns 
ofBossia.  This  Court  has  uniformlv  acted 
npon  such  authority,  and  has  never  deemed 
itself  under  the  necessity  of  asking  for 
itrict  proof  of  that  which  no  one  reason- 
ably doubted.  I  pronounce  that  this  ob- 
jection is  wholly  untenable. 

(a)  Dr.  Twiss  sabmitted  that  that  would  not 
ftffect  the  question,  which  wai  whether,  by  the 
law  of  nations,  nentmls  were  bound  to  conclude 
without  notice  that  Sir  Charles  Napier  had  such 
SQthority;  that  such  authority  or  confirmation 
by  his  own  GoTemment  might  legitiroiite  a 
ccnunander's  acts  as  between  himself  and  them, 
hot  not  as  respects  neutrals.  Note  in  2  Kcc.  and 
Adm.,  but  see  Buron  v.  Denmun,  6  8t.  Tr. 
N.8.  525. 

(fi)  See  aboYe,  p.  866. 


II.  The  questions  which  I  have  at  pro- 
sent  to  determine  have  reference  only  to 
the  blockade  of  Biga,  Windau,  and  Libau; 
and  therefore  my  observations  will  at  pre- 
sent be  confined  to  the  blockade  of  those 
places,  or,  perhaps  it  may  be  said,  to  the 
coasts  of  Oourland. 

It  was  objected  that  the  force  destined 
to  perform  this  service  was  inadequate  to 
maintain  the  blockade.  This  is  a  question 
distinct  from  the  due  maintenance  of  the 
blockade ;  and  I  intend  to  consider  them 
as  separate  matters. 

I  need  not  now  state  with  perfect 
accuracy  what  is  a  legal  maintenance  of  a 
blockade.  As  a  general  description,  tho 
places  assei*ted  to  bo  blockaaed  must 
be  watched  by  a  force  sufficient  to  ren- 
der the  egress  or  ingress  dangerous ;  or, 
in  other  words,  save  under  peculiar  cir- 
cumstances, as  fogs,  violent  winds,  and 
some  necessary  absences,  the  force  must  be 
snfficient  to  render  the  capture  of  vessels 
attempting  to  go  in  or  come  out  most 
probable. 

Is  it  proved,  by  satisfactory  evidence, 
that,  on  the  present  occasion,  the  forca 
appointed  for  the  duty  was  competent  to 
tne  performance  of  itP  That  tho  testi* 
monjr  of  the  commander  on  the  station  is 
admissible  evidence  for  such  purpose, 
there  is  an  authority  to  whicn,  even 
if  mv  own  opinion  differed,  I  am 
bound  to  defer — the  judgment  in  the 
Court  of  Appeal  pronounced  by  Sir  W, 
Grant  in  The  N'aney,{a)  But  the  authority 
of  that  case  goes  much  further;  for  tho 
opinion  of  tbo  commander-in  chief  on  the 
station,  that  the  force  employed  was  ade- 
quate to  maintain  the  blockade,  was  con- 
sidered by  the  Court  of  Appeal  as  alone 
constituting  a  sufficient  ground  on  which 
to  form  their  judgment.  Sir  W,  Orant 
said — 

"As  it  appears  the  commander  on  the  station 
considered  the  force  employed  completely  ade- 
quate to  the  service  required  to  be  performed, 
we  feel  it  necessary  to  rely  on  his  judgment, 
and  condemn  the  vessel  as  a  prize  to  tho  cap- 
tors." 

I  must,  then,  first  examine  what  the 
commander-in-chief  has  deposed  on  oath 
upon  this  point.  Sir  (7.  Napier,  in  his 
first  affidavit,  dated  9th  September  1854, 
amongst  other  things,  deposes  that  on  the 
17th  of  April  he  placed  the  ports  of 
Libau,  Windau,  ana  the  Gulf  of  Riga 
under  strict  blockade,  and  the  Conflict, 
the  Cruiser,  the  Archer,  and  the  Des- 
perate were  stationed  off  that  coast 
with  orders  to  maintain  the  blockade ; 
that  on  the  9th  of  May  the  Amphion 
was  added  ;  that  he  has  received  from  the 

I — . 


(a)  I  Acton  64. 
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officers  in  command  their  logs,  and  has 
been  officially  informed  that  the  blockade 
has  been  strictly  maintained,  and  that  ho 
verily  believes  snch  information  to  be 
true. 

It  is  trae  that  Sir  Charles  Napier  does 
not  in  BO  many  words  assert  that  the 
blockading  squadron  was  onfficient  for  the 
purpose ;  out  the  inference  that  he  con- 
sidered it  so  to  be  is  irresistible ;  for  he 
never  could  have  deposed  that  he  believed 
that  the  coast  had  been  strictly  blockaded 
by  the  force  he  despatched  for  such  pur- 
pose, unless  at  the  same  time  he  believed 
it  was  capable  of  doing  what  was  reported 
to  have  been  done.  I  am  of  opinion,  there- 
fore, that  I  have  the  same  evidence  of  the 
adequacv  of  the  force  appointed  to  maintain 
the  blockade  as  existed  in  the  case  of  Hie 
Nancy,  and  was  deemed  by  the  highest 
authority  sufficient  proof  of  the  averment. 
I  am  not  only  bound  by  the  authority 
of  The  Naney,  but  my  own  opinion  en- 
tirely concurs  with  it ;  still,  that  case  must 
not  be  pressed  too  far.  I  am  of  opinion 
that  if  tne  declaration  of  a  commander-in- 
chief  on  a  station,  that  the  blockading 
force  is  adequate  for  the  purposes  intended, 
is  not  met  by  conflicting  evidence,  it 
ought  to  be  received  as  conclusive ;  unless, 
indeed,  I  could  conceive  a  case  in  which 
the  commander-in-chief  would  so  certify, 
yet  it  should  appear,  even  to  a  landsman, 
that  such  certificate  could  not  come  up  to 
the  exigencies  of  the  law,  or,  in  other  word.s, 
that  the  commander  was  mistaken  in  his 
notion  of  what  waa,  in  law,  an  effectual 
blockade.  Where  there  was  conflicting 
evidence,  though  I  should  pay  the  atten- 
tion justly  due  to  the  testimony  of  the 
commander-in-chief,  yet  I  should  not  hold 
myself  absolutelj^  bound  by  it;  I  should 
draw  my  conclusion  from  a  consideration 
of  the  whole  evidence  before  me. 

I  cannot  think  that  the  facts  of  this  case 
raise  any  suspicion ;  I  can  see  no  reason 
to  suppose  that  a  force  of  three  or  four 
steam  vessels  was  not  perfectly  adequate 
to  blockade  the  coast  of  Courland,  from 
Libau  to  Lyser  Ort,  a  distance  of  about 
eighty-five  miles.  Lideed,  I  am  satisfied 
that  sufficient  evidence  to  establish  the 
fact,  according  to  precedent  and  the  law 
of  this  Court,  has  been  adduced  to  justify 
the  conclusion  that  the  force  appointed  to 
blockade  that  coast  was  adequate  to  an 
efficient  discharge  of  that  duty. 

m.  I  shall  now  consider  the  question 
whether  the  port  of  Riga,  and,  I  may  say, 
all  the  Bussian  ports  within  the  Gulf  of 
Biga,  Femau  and  others,  could  be  legally 
blockaded  by  a  force  stationed  off  I^ser 
Ort. 

Let  me  first  consider  the  facts,  and  then 
see  how  the  law  will  bear  upon  them. 

Dk.  LutHUfOTOll't  JUDQliaMT. 


Oaptain  Key,  after  having  stated  that  he 
was  appointed  to  command  four  ships, 
and  that  he  stationed  two  between  Memel 
and  Liban,  goes  on  to  say 

'*that  the  two  other  ships  were  ordered  to 
remain  off  the  entrance  of  the  Gulf  of  Biga  and 
near  Lyser  Ort,  where  is  the  only  passage  for 
ships  passing  in  and  out  of  the  Gulf  of  Uiga; 
that  the  said  passaffe  is  limited  by  shoals  to  the 
breadth  of  three  miles ;  that  the  said  position  is 
the  best  and  most  efficient  which  can  be  taken 
by  a  ship  or  ships  blockading  the  Gulf  of  Higa 
and  the  porta  which  are  within  the  Gulf  of  Biga, 
the  only  approach  to  which  it  entirely  commands, 
as  the  northern  passage  is  impracticable  for 
sailing  ships,  and  is,  in  fact,  never  used  by 
vessels  of  any  description  except  fishing  and 
other  small  boats,  and  ships  so  stationed  off 
Lyser  Ort  are  also  within  sight  of  the  port  of 
Windau." 

It  follows,  then,  that  it  is  perfectly 
practicable  for  a  vessel  of  war,  especially 
a  steamer,  stationed  near  Lyser  Ort,  at 
the  entrance  of  the  Gulf,  to  prevent  the 
ingress  and  egress  of  vessels  into  and 
from  the  Gulf,  and,  consequently,  to  and 
from  all  ports  within  it.  Indeed,  the  dis- 
tance of  three  miles  is  so  short  that  the 
practicability  of  so  closing  the  entrance  is 
self-evident.  It  is  true  that  in  this  mode 
of  blockade  there  are  no  ships  regularly 
stationed  immediately  close  to  the  towns 
of  Biga  or  Pernau,  or  any  other  town  in 
that  vicinity ;  and  it  is  also  true  that  all 
the  coast  witJiin  the  Gulf  forms  a  part  of 
the  Bussian  dominions. 

As  such  a  blockade  is,  beyond  all  ques* 
tion,  a  justifiable  measure  of  warfiire 
against  Bussia,  the  question  is,  whether 
neutral  nations  have  a  right  to  complain 
thereof  P  In  what  respects  are  they  ag« 
gi-ieved  more  by  a  blockade  of  this  kind 
than  by  one  where  the  blockading  force  is 
stationed  more  immediately  off  the  cocwt 
or  town  blockaded  P  It  is  not  a  question 
of  efficiency,  for  it  is  obvious  that  such  a 
blockade  as  this  of  the  Gulf  of  Biga  may  be 
more  completely  maintained  than  that  of 
many  other  towns  or  coasts,  because  the  dis- 
tance to  be  guarded  is  less.  Then,  what  is 
the  distinction  7  Why,  tiiat  the  blockading 
force,  though  performing  its  office  with 
equal  efficiency,  is  stationed  at  a  greater 
distance  f^om  the  place  blockaded.  I  con- 
fess that  I  do  not  perceive  how  any  inge- 
nuity of  reasoning  can  conjure  up  a 
grievance  to  neutrals  from  a  blocka^  of 
this  description.  Can  the  grievance  depend 
upon  the  comparative  distance  at  which, 
in  different  oases,  the  blockading  force 
may  be  stationed  from  the  place  of  block- 
ade P  If  so,  at  what  distance  would  the 
blockade  be  valid,  and  at  what  notP 
Where  is  the  arbiti-ary  limit,  and  why 
should  an  arbitrary  limit  be  fixedatall  P  To 
me  it  is  abundantly  manifest  that  the  true 
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criterion  whereby  the  legality  of  a  block- 
ade shonld  be  established  is,  not  the  place 
where  a  blockading  force  is  stationed,  nor 
its  distance  from  the  place  blockaded,  bnt 
the  capability  of  the  force,  wherever 
stationed,  to  maintain  the  blockade. 

I  will  examine  whether  there  is  any 
aathority  on  this  question,  remembering 
always  tne  terms  of  the  proposition,  that 
tho  whole  of  the  coast  purported  to  be 
blockaded  is  part  of  the  dominions  of  the 
enemy.  What  are  the  words  of  Ohancellor 
Kenif 

"  The  squadron  allotted  for  the  execution  of 
the  blockade  must  be  competent  to  out  off  all 
commnuication  with  the  interdicted  place  or 
port».*'(a) 

This  is  the  tme  test,  and  not  the  dis- 
tance of  the  blockading  squadron.  All 
Lord  SiovoMs  definitions  are  the  same  in 
sabstance.  He  tells  us  that  a  blockade,  to 
belegal,|muBt  be  efficient;  and,  if  efficient, 
it  is  enough.  No  authori  ty  to  the  contrai^ 
has  been  or  can  be  cited.  This,  too,  is 
the  doctrine  to  be  collected  from  the  case 
of  The  Nancy j{h)  already  cited.  The  in- 
quiry of  the  Lords  of  Appeal  was,  not 
whether  the  place  blockaded  was  an  is- 
land, or  a  port,  or  a  gulf,  or  the  distance 
at  which  the  ships  were  stationed,  but 
whether  the  force  employed  was  completely 
adequate  to  the  seryices  to  be  performed. 
There  is  another  case  which  came  under 
the  consideration  of  Lord  Tenterden  when 
Lord  Chief  Justice  of  the  King's  Bench. 
It  was  the  case  of  Nayhr  a/nd  Others  y. 
Taylor,(o)  and  related  to  the  blockade  of 
BnenosAyres.  It  was  contended  by  the 
present  Lord  Oampbell^  then  counsel  in 
the  cause — 

"that  no  breach  was  proved.  It  does  not 
appear  ^t  there  was  any  port  to  which  the 
notified  blockade  applied  nearer  than  Buenos 
Ayrea  itself  which  was  one  hundred  miles 
distant  and  more  from  the  place  of  capture.  A 
blockade  cannot  properly  exist  at  such  a  dis- 
tance; or  at  least  yessels  cannot  understand 
that  it  does  so,  and  are  not  guilty  of  a  breach 
of  the  Uockade." 

Lord  Tenterden*8  obseryations  were 
these — 

"The  distance  of  the  blockading  fleet  from 
the  ports  declared  iu  blockade  is  certainly  con- 
siderable; but  I  know  no  precise  limit  of 
distance  which  can  be  fixed.  I  should  say,  as 
at  present  adrised,  that  the  blockading  fleet  may 
lie  at  any  distance  convenient  for  shutting  up 
the  port  blockaded,  not  olMtmcting  any  other  " — 

that  is,  a  neutral  port — 

**  and  that  was  the  case  here ;  for  Monte  Video 

was  open,  and  we  do  not  learn  that  there  were 

(a)  1  Kent  Com.  U4. 

(6)  1   Acton  64.     See  also    The  Frederick 
Molke,  1  C.  Rob.  86. 
(e)  Moo.  and  M.  907. 


any  ports  not  in  a  state  of  blockade  higher  up  the 
river.  I  think,  therefore,  that  the  blockading  fleet 
might  lawfully  be  stationed  off  Monte  Video." 

Therefore,  compare  the  Biyer  Plate,  the 
breadth  of  that  riyer,  and  the  point  where 
the  blockading  squadron  was  stationed, 
with  tho  passage  off  Lyser  Ort  of  not 
more  than  three  miles,  and  see  whether 
the  case  to  which  I  have  now  adyerted  is 
not  an  authority  eyen  much  stronger. 

In  the  course  of  the  argument  reference 
was  yery  nroperly  made,  as  I  think,  to 
the  blockaae  imposed  by  Great  Britain  on 
the  coasts  of  Holland  in  I799.(a)  That 
blockade  was  deemed  just  and  legitimate, 
though  many  snips  of  the  squadron  main- 
taining the  blockade  were  necessarily  sta- 
tioned at  great  distances  fVom  the  ports  in- 
tended to  be  affected  by  tho  blockade,  and 
large  spaces  of  sea  interyened  between 
them. 

I  am  satisfied,  both  on  principle  and 
authority,  that  the  reauisites  of  a  blockade 
are  only  two:  1st,  that  the  ports  to  be 
blockaded  shall  be  hostile  territory  ;  2nd, 
that  the  blockading  force  could  so  act  as 
eflSciently  to  maintain  it.  Both  these  re- 
quisites existed  in  the  present  case,  and, 
therefore,  I  say  that  the  blockade  of  Biga 
was  legitimate. 

IV.  I  next  proceed  to  consider  what 
was  done  to  constitute  the  blockade,  and 
whether  the  blockade  was  maintained 
with  that  strictness  which  is  necessary 
for  its  legal  maintenance.  For  this  pur- 
pose  I  shall  consider  the  evidence  both 
affirmatiye  and  negatiye,  premising, 
however,  that  I  reserye  for  subsequent 
inyestisation  the  whole  question  of  notice. 

I  will  first  obserye  that,  assuming  the 
force  deputed  to  perform  the  duty  was 
competent,  a  point  already  disposed  of, 
some  presumption  fairly  follows  that  the 
officers  did  aiBcharge  their  duty,  unless, 
indeed,  it  should  appear  that  they  either 
misconceived  their  duty  or  neglected  it. 
Sir  Charles  Napier  deposes  that  on  the 
17th  of  April  he  placed  the  coast  of 
Oonrland  under  blockade,  and  he  mentions 
the  four  ships  appointed  to  that  duty.  On 
the  9th  of  May  the  Amphion  was  added 
to  the  squadron.  The  Desperate  may  haye 
been  withdrawn.  As  none  of  the  ships 
now  brought  before  us  for  abjudication 
were  captured  before  the  21st  of  May,  it 
does  not  appear  to  me  necessary  at  this 
moment  to  endeavour  to  fix  the  precise 
day  before  that  time  when  the  blockade 
might  actually  haye  commenced ;  but  I 
win  examine  the  eyidence  as  to  the  actual 
maintenance  of  the  blockade.  (&) 

(a)  See  2  C.  Bob.,  ISln. 
(6)  But  see  the  judgment  of  the  Judicial 
Committee  below. 
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Captain  LouaUut  one  of  the  first  who 
joined  the  blockading  sqaadron,  deposes 
that  he  is  the  commander  of  the  Cruiser, 
and  joined  the  squadron  then  blockading 
the  coast  of  Oonrland  on  the  15th  of  April. 
He  remained  on  that  station  till  the  25th 
of  Angnst,  bat  with  very  considerable 
absences — no  less  than  38  days.  Where  the 
Cruiser  was  during  that  interval  I  have  no 
means  of  knowing.  Captain  Douglas  then 
deposes  that  during  all  the  time  that  he 
was  on  the  station  be  rigorously  main- 
tained the  blockade,  and  he  subjoins  a  list 
of  69  vessels  which  he  boarded. 

Captain  HecUhcote,  commander  of  the 
Aroher,  joined  the  squadron  on  the  9th  of 
Mav,  and  he  deposes  to  having  assisted  in 
maintaining  the  blockade  from  that  period 
till  the  12th  of  September,  also  with  cer> 
tain  intervals,  amounting  only  to  14  days, 
or  thereabouts;  during  that  period  he 
examined  41  vessels. 

Captain  Cwnming,  who  succeeded 
Capfain  Forte  in  command  of  the  Oon^ 
flict,  performed  a  similar  duty  from  the 
11th  of  May  to  the  14th  of  September. 
He  was  absent  daring  33  days.  He 
examined  42  ships. 

Captain  Kejf,  in  the  Amphion,  had  the 
command  of  this  squadron,  which  he 
assumed  on  the  9th  of  May.  He  states 
that  two  of  the  squadron  were  stationed 
off  Lyser  Ort,  two  between  Windau  and 
Memel,  and  that  they  so  remained  until 
the  nth  of  July— 

"  with  snch  intermissions  only  as  were  necessary 
for  conling,  watering,  or  other  exigencies  of  the 
service." 

What  were  the  positions  of  the  block- 
adinpf  ships  after  the  1 1th  of  July  does  not 
so  distinctly  appear  from  this  affidavit; 
but  Captain  Key  swears  that  the  blockade 
was  maintained  up  to  the  19th  of  Septem- 
ber, the  date  of  the  affidavit.  To  this 
affidavit  is  attached  a  list,  not  of  all 
the  vessels  boarded  by  the  Amphion, 
but  of  those  bound  to  Russian  ports, 
nearly  all  to  Biga,  being  18  in  number. 
Without  attempting  witn  any  accuracy 
to  ascertain  the  whole  number  of  vessels 
so  searched,  it  appears  from  this  state- 
ment that  they  exceeded  150 -some 
proof  that  the  squadron  were  not  wholly 
negligent  of  their  duty. 

But  there  is  a  much  more  competent  ! 
judge  than  I  can  pretend  to  be  who  has  i 
bad  under  his  consideration  all  the  logs 
and  all    the  official    despatches^  of  the 
officers   employed    in    this   seryioe.    Sir 
Ohwrles  Napier  deposes — 

'*  that  he  has  from  time  to  time,  in  the  course  of 
their  public  dnty,  received  from  the  officers  in 
command  of  the  said  ships  the  logs  of  the  pro 
ceedings  of  such  ships,  and  has  been  officially 
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informed  by  the  said  officers,  and  fully  belieret 
that  from  the  said  17th  of  April  up  to  the  present 
time,  to  wit,  the  9th  day  of  September  1854,  the 
said  blockade  has  been  strictly  maintained." 

If  Sir  Charles  Napier^  with  this  evidence 
before  him,  with  his  means  of  forming  a 
correct  judgment,  has  come  to  the  con« 
elusion  that  the  blockade  was  duly  main- 
tained, I  think  that  a  judge  sitting  in 
this  chair  would,  in  the  absence  of  con- 
flioting  testimony,  feel  himself  compelled 
upon  such  evidence  to  come  to  a  similar 
conclusion ;  and  I  think  so  also,  more  espe- 
cially because  if  Sir  W,  Chant  deemed  the 
opinion  of  a  commander-in-chief  adequate 
evidence  of  the  competency  of  a  squadron 
to  execute  a  blockade,  d,  fortiori,  nwUum  dk 
fortiori,  snch  opinion  would  be  of  foioe 
when  the  question  was  of  its  actual  main- 
tenance, and  when  the  evidence  from 
which  the  conclusion  was  to  be  drawn 
consisted  of  logs  and  other  statements, 
upon  which  none  but  a  nautical  person 
can  form  a  very  satisfactory  judgment. 

I  am  of  opinion,  therefore,  judging  only 
from  this  evidence,  and  the  opinion  of  Sir 
Cha/rles  Napier,  that  I  must  primd  fade 
consider  the  blockade  to  have  been  ade- 
quately maintained. 

But  this  is  a  primd  faoie  opinion  only  ; 
I  must  now  examine  the  opposing  evi- 
dence in  these  cases,  to  see  wnether  any 
facts  or  circumstances  are  proved  which 
ought  to  lead  to  the  conclusion  that  those 
officers  are  mistaken  in  their  notions  of 
the  maintenance  of  a  blockade,  or  that  in 
truth  the  blockade  was  not  adequately 
enforced. 

Many  objections  of  this  kind  have  been 
raised.  I  will  notice  them  in  order. 
First,  it  has  been  said  that  many  ships 
were  allowed  to  go  in,  and  some  to  come 
out  of,  the  port  of  Biga,  with  the  consent  of 
the  blockading  squadron,  or  one  of  them. 

What  is  the  law,  and  what  is  the  proof 
of  the  fact  P  I  apprehend  the  law  to  be, 
that  when  a  blockade  has  been  established 
by  notification,  or  de  facto  for  so  long  a 
space  of  time  that  all  neutral  nations  must 
be  taken  to  be  coiokizant  thereof,  it  is 
not  legally  competent  to  the  blockading 
squadron  to  allow  ingress  or  egress  at  their 
pleasure ;  and  if  they  do  so — ^though  the 
blockade  is  not  wholly  invalidated,  as  1  will 
presently  show  from  authority— yet  if  the 
relaxation  be  carried  to  too  great  an  extent, 
then  the  blockade  could  not  m  future  be  en- 
forced against  other  neutral  vessels.  Bat 
when  a  blockade  de  faeto  has  been  re- 
cently constituted,  then  it  is  the  privi- 
lege of  the  neutral  trader  to  come 
out  of  the  port  blockaded  with  a  cargo 
laden  before  the  blockade  was  imposed, 
and  the  duty  of  the  blocksding  ships  to 
allow  such  vessels  to  pass.  The  officers  of 
the  blockading  vessel  most,  from  a  oon* 
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sideration  of  time  or  other  circumstances, 
form  the  best  judgment  they  can  as  to 
whether  the  cargo  was  taken  in  before 
the  blockade  commenced  or  not.  They 
have  no  very  satisfactory  means  of 
investigating  such  questions,  because 
all  they  can  do,  when  they  examine  a 
yessel  coming  out  of  a  blockaded  port,  is 
to  make  inquiry  of  the  master,  who  is 
clearly  a  person  greatly  interested  in 
making  a  representation  to  his  own  advan- 
tage. Should  the  commander  of  any  such 
blockading  ship  occasionally  miscarry  in 
his  judgment,  it  could  not  be  seriously 
contended  that  the  blockade  was  thereby 
invalidated.  Of  course,  neutral  vessels 
in  ballast  might  leave  the  port.  Then 
as  to  ingress.  To  allow  any  vessel  to 
enter  would  thereby  be  a  breach  of  duty 
and  an  illegal  relaxation  of  the  blockade ; 
but  it  by  no  means  follows  that  becaase 
the  commander  of  a  cruiser  may  not  allow 
a  vessel  to  enter,  he  is,  therefore,  bound 
to  detain  her.  On  the  contrary,  it  is  his 
doty,  if  he  has  reasonable  groimd  to  believe 
that  the  master  had  no  knowledge  of  the 
blockade,  to  warn  her  off,  and  not  to  detain 

her. 

If  such  be  the  law,  what  are  the  facts  P 
Ib  there  the  slightest  proof  that  the  vessels 
composing  the  blockading  squadron  at 
any  time  voluntarily  relaxed  the  blockade 
by  permitting  egress  or  ingress,  contrary 
to  the  law  regulating  such  questions? 
That  no  such  neglect  of  duty  or  omission 
to  perform  it  took  place,  the  affidavits  of 
all  the  officers  commanding  the  cruisers 
fully  prove.  They  state,  one  and  all, 
that  no  vessel  was  allowed  to  come  out 
except  in  ballast,  or  because  they  had 
adequate  reason  to  believe  that  the  careo 
was  taken  on  board  before  the  blockade 
took  place;  that  no  insress  was  allowed 
to  any  vessel  whatever,  out  that  they  did, 
as  they  wore  bound  to  do,  warn  off  every 
Teasel  intending  to  enter,  which  they  con- 
ceived might  be  approaching  the  blockaded 
Sorts  in  possible  ignorance  of  the  blockade, 
etaining  only  those  which,  from  circum- 
stances, they  deemed  to  be  attempting 
knowingly  and  wilfully  to  violate  the  block- 
ade. The  Court  listened  with  the  attention 
justly  due  to  the  many  able  arguments 
which  were  advanced  on  the  part  of  the 
claimants,  but  I  confess  I  marvelled  much 
that  so  little  notice  was  taken  of  this, 
the  most  important  evidence  on  the  part 
of  the  Crown— most  important,  because, 
if  neither  discredited  nor  contradicted, 
it  established  the  great  leading  fact  of  all, 
vis.,  that  there  was  maintained  a  blockade 
defa/cto.  But  what  evidence  is  there  to  the 
contrary  P  Direct  evidence  of  neglect  of 
doty,  or  of  inefficiency  to  perform  it,  there 
is  none.  There  is  no  evidence  of  any 
ships  being  allowed  to  go  in  or  to  come 


out  with  the  permission  of  the  squadron — 
mark  the  words  with  the  permigsion  of  the 
eguadron—coninxy  to  law ;  if  without,  it 
matters  not  to  this  question.  There  is,  how- 
ever, evidence  brought  in  on  the  part  of 
the  claimants,  showing  that  a  certain 
number  of  ships  did  enter  the  port  of 
Riga,  notwithstanding  the  blockade.  As- 
suming the  fact  to  be  so,  such  fact  furnishes 
no  evidence  against  the  affidavits  of  the 
captors,  that  they  permitted  no  violation 
of  the  blockade.  It  is  not  even  said  or 
contended  in  any  part  of  the  evidence  that 
a  single  one  of  those  ships,  which  entered 
Riga,  did  so  with  the  consent  or  con- 
nivance of  the  captors. 

Then  to  what  point  can  this  evidence  tend  P 
To  one  only.  It  is  legitimate  evidence, 
not  to  prove,  but  to  tend  to  prove,  that  the 
blockading  force  was  not  adequate  to  the 
full  discharge  of  the  duty  entrusted  to  it ; 
and  this  brings  me  to  the  consideration 
of  the  question  whether,  seeing  what  was 
done  and  what  was  not,  the  Court  ought 
to  hold  that  the  blockaide  was  adequately 
maintained,  or  that  the  port  of  Riga 
was  so  insufficiently  invested  that  egress 
might  take  place  without  evident  danger. 
This  is  a  mixed  question  of  law  and 
fact.  To  decide  it  properly,  the  whole 
evidence  on  both  sides  must  be  weighed 
and  contrasted,  and  not  only  the  evidence 
as  to  facts  showing  the  number  of  vessels 
which  entered  the  port,  and  the  number 
prevented,  warned  off,  or  captured,  bat 
all  the  peculiar  circumstances  of  the 
blockaded  port  must  be  borne  in  mind. 

What,  then,  is  an  efficient  blockade,  and 
how  has  it  been  defined — if,  indeed,  the 
term  definition  can  be  applied  to  such  a 
subject  P  The  one  definition  mentioned, 
is,  that  egress  or  entrance  shall  be 
attended  with  evident  danger ;  another, 
that  of  Chancellor  Kent, (a)  is,  that  it 
shall  be  apparently  dangerous.(&)  All 
these  definitions  are  and  must  be, 
from  the  nature  of  blockades,  loose  and 
uncertain.  The  maintenance  of  a  blockade 
must  always  be  a  question  of  degree— of 
the  de^ee  of  danger  attending  ships 
going  into  or  leaving  a  blockaded  port. 
Nothing  is  further  from  my  intention,  nor, 
indeed,  more  opposed  to  my  notions  of  the 
Law  of  Nations,  than  any  relaxation  of 
the  rule  that  a  blockade  must  be  efficiently 
maintained  ;  but  it  is  perfectly  obvious 
that  no  force  could  bar  the  entrance  with 
absolute  certainty ;  that  vessels  may  get 
in  and  got  out  during  the  night,  or  fogs,  or 


(a)  1  Kent,  Com.  144. 

(6)  See  the  proviBions  of  the  two  Armed 
Neutralities,  and  the  Convention  between  Great 
Britain  and  Kussia  on  this  subject,  below, 
p.  4U1. 
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the  preraleiioe  of  riolent  winds ;  (a)  and 
yet  those  fogs  or  winds  may  occur  more 
or  less  according  to  the  longitude  or  lati- 
tude of  the  place  where  the  blockade  is 
maintained.  It  is  most  difficult  to  judge 
from  numbers  alone.  Hence,  I  believe^ 
and  I  haye  made  search  to  ascertain  the 
fact — ^that  in  eyery  case  the  inquiry  has 
been  whether  the  force  was  competent 
and  present,  and  if  so,  the  performance 
of  the  duty  was  presumed.  I  think  I 
may  safely  assert  that  in  no  case  when 
the  blockading  force  was  on  the  spot,  or 
near  thereto,  was  a  blockade  held  to  be 
Toid  on  the  ground  of  yessels  entering  into 
or  escaping  from  the  blockaded  port, 
where  such  ingress  or  egress  did  not  take 
place  with  the  consent  of  the  blockading 
squadron.  I  asked  if  there  was  such  a 
case ;  none  has  been  produced. 

A  very  elaborate  argument  was  ad- 
dressed to  the  Court  to  proye  that  the 
blockading  force  was  not  upon  the  sta- 
tion at  certain  periods,  or,  rather,  was 
not  off  Lyser  Ort ;  and  most  certainly,  if 
the  fact  could  be  established  that  n'om 
incompetency  or  neglect  of  duty  that 
force  was  not  present  in  its  proper  place 
at  times  and  seasons  when  there  was  no 
legal  excuse  to  justify  its  absence,  the 
yalidity  of  this  blockade  could  not  be  sus- 
tained. But  what  was  the  eyidence 
resorted  to  for  the  purpose  of  establish- 
ing so  important  a  position  of  facts? 
Reference  was  made  in  some  detail  to 
entries  in  the  logs  of  the  cruisers.  For 
many  reasons  I  consider  myself  incom- 
petent to  form  any  such  sweeping  conclu- 
sion from  the  entries  in  the  logs.  First, 
the  logs,  at  times,  contain  expressions 
wholly  unintelligible  to  me,  and,  I  appre- 
hend, to  all  who  are  not  possessed  of 
nautical  experience.  Secondly,  I  do  not 
know  at  what  particular  part  of  the  coast, 
how  far  off  Lyser  Ort,  or  how  close  to 
Filsund,  would  be  the  best  station  to  main- 
tain the  blockade.  Thirdly,  I  apprehend 
that,  according  to  circumstances,  places 
at  a  considerable  distance  from  each  other 
may  be  selected,  and  that  winds  and  cur- 
rents may  haye  much  to  do  with  the 
situation.  Fourthly,  with  regard  to  Bail- 
ing yessels,  there  must  be  winds  which 
preyent  ingress  at  one  time,  egress  at 
another,  and  the  position  of  the  blockad- 
ing force  will  be  altered  accordingly.  I 
fully  admit,  howeyer,  that  the  fact  of 
ve&sels  entering  the  blockaded  port  is 
eyidence  always  to  be  considered,  but  that 
qnestion  I  haye  already  examined. 

For  these  reasons,  I  think  that  any 
judgment  I  could  form  from  such  data 

(a)  The  report  in  2  Ecc.  and  Adm.  omits  the 
rest  of  this  sentence,  and  subBtitutes  '*  or  occa- 
sional absence." 
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would  not  be  warranted  by  former  practioey 
and  would  be  most  liable  to  error.  To  this 
r  may  add  that  I  should  act  against 
authority  in  entirely  oyerthrowing  the 
eyidence  of  those  persons  who  were  on  the 
spot  and  are  possessed  of  nautical  know- 
ledge ;  and  X  will  alto  obeerye  that  the 
opinion  giyen  by  Sir  Charles  Napier  hafl 
also  been  adopted  and  notified  through  the 
act  of  the  Admiralty,  thereby  showing 
that,  in  their  judgment,  the  force  was 
competent  for  the  purpose. 

Again,  take  the  lists  which  are  found 
on  tne  one  side  and  on  the  other.  As- 
suming the  list  produced  by  the  claim- 
ante  to  be  a  correct  list,  I  find  that 
from  May  22nd  to  June  13th,  seyenteen 
yessels  entered  Biga ;  from  May  22nd  to 
July  26th,  nine  yessels  went  out  of  Biga, 
of  which  seyeral  were  captured.  Now 
take  the  other  list;  from  April  15ih  to 
May  31st,  not  less  than  103  yessels  were 
examined,  that  is,  during  a  period  of 
about  six  weeks.  Now  it  does  appear  to 
me,  eyen  from  these  statements,  to  be 
yery  difficult  to  say  that  egress  fSrom  and 
ingress  to  this  port  were  not  a  matter  of 
eyident  danger. 

But,  allowing  for  a  reasonable  number 
of  these  yessels  escaping  by  night  or 
during  fogs,  all  which  would  not  in  the 
slightest  degree  affect  the  yaJiditj  of  the 
blockade,  how  many  came  out  m  broad 
daylight  and  were  not  exposed  to  exami- 
nation P  There  is  not  one  iota  of  proof 
that  a  single  vessel  did  so  come  out,  and, 
indeed,  it  was  yery  improbable  that  any 
would  make  sach  attempt,  but  assuming 
that  a  third  of  the  number  did  so,  can  it 
reasonably  be  contended,  looking  at  the 
number  boarded,  that  there  was  no  danger 
to  such  yessels  in  effecting  their  egress  ? 
Is  a  mere  yiolation  of  a  blockade, 
against  the  consent  of  the  blockading 
force,  to  inyalidate  it  f  Is  there  any  case 
or  authority  for  such  a  position  P  In  the 
case  of  the  blockade  of  the  coasts  of  Hol- 
land, in  1799,  can  it  be  supposed  that 
many,  yery  many  yessels  did  not  eyade 
that  blockade  P  When  we  see  the  cases 
which  came  before  the  Court  of  Admiralty 
in  that  day,  does  it  not  almost  follow  as 
a  matter  of  certainty  that  there  were 
numerous  cases  in  which  that  blockade 
was  broken  P  If  such  a  doctrine  as  this 
could  be  maintained,  the  right  of  a  belli- 
gerent to  establish  a  blockade  would  be- 
come a  nonentity.  No  port  could  be 
hermetically  sealed. 

I  then  am  of  opinion  that  I  haye 
ample  eyidence  that  the  blockading  force 
was  adequate  to  the  duty  to  be  performed ; 
satisfactory  proof  that  all  the  officers  of 
the  squadron  did  their  duty,  and  nothing 
to  oppose  it  but  the  escapes  of  some  ships, 
which  might  be  accidental,  and  whicii« 
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imqaestioxiably,  did  not  take  place  with 
the  consent  or  bj  permission  of  the 
blockading  sqaadron.  I  cannot  think  that 
this  blockade  is  invalidated  hj  reason  of 
the  ciromnstanoes  I  have  just  inyestigated. 


v. — I  will  now  consider  the  argument 
that  the  blockade  cauM  not  ha/ve  a  legal 
exisienoe  unUl  after  stated  periods;  and 
I  wish,  so  far  as  may  be,  not  to  mix  np 
this  psurt  of  the  case  with  another  most 
important  division  of  the  snbjeot,  yiz., 
whether  and  when  it  became,  to  nse  a 
short  expression,  a  matter  of  notoriety. 

It  has  been  contended  that  this  blockade 
could  not  be  in  existence  before  a  given 
time,  and  that  by  reason  of  the  publication 
in  the  Oaxette. 

[The  learned  Judge  then  stated  the  noti- 
fications of  blockade  published  in  the 
three  GaxeUee  of  June  16lh,  July  12th, 
and  Angnst  Uth,  1854.(a)] 

What  are  the  inferences  to  be  drawn 
from  these  facts  P  First,  it  is  clear  that 
any  blockade  constituted  by  Sir  Oharles 
Nupisr  would  not  acquire  any  le^l  vali- 
dity in  addition  to  what  it  originally 
possessed,  by  way  of  confirmation  and 
approbation  of  the  exercise  of  the  autho- 
rity given  to  him,  in  consequence  of  a 
pablication  in  the  Oazette,  before  the  actual 
publication ;  or  in  other  words,  the  Oaaette 
cannot  convert  a  blockade  de  facto  into  a 
blockade  by  notification  from  the  State 
itself  before  such  notification  be  published. 
Up  to  the  date  of  such  notification,  a 
blockade  de  facto  must  depend  on  its  own 
legality,  and  be  subject  to  all  the  rules 
attending  a  blockade  de  facto,  as  distin- 
guished from  a  blockade  by  notification ; 
but  I  am  at  a  loss  to  comprehend  on  what 
reasoning  it  can  be  maintained  that  a 
blockade  de  facto  is,  either  as  to  the  time 
it  commenced  or  its  validity,  dependent 
upon  the  period  of  its  subsequent  notifica- 
tion b^  the  Government.  If  a  Commander- 
in-Chief  imposes  a  legal  blockade  de  facto 
and  maintains  it,  does  the  law  require  that 
it  should  be  affirmed  or  confirmed  or  noti- 
fied by  the  Government  at  any  time  what- 
ever ?  I  am  not  aware  that  any  such  propo- 
sition was  advanced  before  the  hearing  of 
this  case,  or  that  any  authority  can  be 
found  for  it.  No  doubt  it  is  much  more  con- 
venient that  eveiy  blockade  de  facto  should 
be  communicated  as  soon  as  possible  to 
the  Home  (government,  and  by  the  Govern- 
ment be  duly  noiified,  and  for  obvious 
reasons.  Such  blockade  immediately  be- 
comes a  blockade  by  notification,  and 
obtains  also  the  advantage  of  such  a 
blockade  over  a  blockade  de  facto.  But 
snppose  a  blockade  de  facto  is  not  notified 

(a)  See  above,  p.  856. 


at  all,  is  it  less  a  legal  blockade?  Is 
there  any  authority  for  contending  that  a 
blockade  de  facto,  of  however  long  con- 
tinuance, must  of  necessity,  and  to  main- 
tain its  validity,  be  notified  by  the  Home 
Government  at  all  ?  And  have  there  not 
been  blockade^  de  facto,  and  many,  never 
notified  by  the  Home  Government,  and 
that,  ex  confesso,  from  all  the  authorities  ? 

Lord  Btowdl  said,  in  The  Vrow  Ju- 
dUh,{a)  that  though  a  formal  public 
notification  would  always  be  most  desir- 
able, yet  it  is  sometimes  omitted  in 
practice.  He  added  that  a  blockade  might 
commence  de  facto,  and  went  on  to  state 
some  of  the  requisites  of  such  a  blockade. 

If  then,  it  be  not  necessary  to  have  any 
such  notification  from  the  Home  Govern- 
ment at  all,  how  can  a  late  notification 
have  any  retrospective  eflTect  to  invalidate 
a  blockade  with  respect  to  neutrals  P  If  a 
blockade  de  facto,  with  all  its  provisions 
for  the  protection  of  neutrals,  be  valid,  how 
can  they  be  injured  by  the  delay  or 
absence  of  notification  P  I  really  doubt  if 
it  has  been  contended  that  such  delay  of 
notification  is  a  proof  that  there  was  not  a 
blockade  de  facto  actually  imposed  before ; 
but  if  such  was  the  drift  of  tne  argument, 
the  answer  is  the  fact  itself,  proved  by 
the  affidavits  of  Sir  Oharles  Napveramd  the 
other  evidence  to  which  I  have  referred. 
Even  supposing  that  Sir  Charles  Napier 
omitted  to  make  due  communication,  or 
that  the  Home  Government  thought  fit  to 
delay  the  publication  of  the  notification, 
or,  if  you  please,  neglected  it — I  cannot 
rationally  put  the  proposition  stronger — 
what  right  has  a  neutral  subject  to  com- 
plain of  this  P  Has  he  a  right  to  say, 
Why  did  you  not  sooner  convert  a  block- 
ade dAfado  into  a  blockade  by  notification  P 
Is  not  a  blockade  de  fa^sto  fenced,  for  the 
protection  of  neutrals,  by  stringent  and 
more  rigid  rules,  to  prevent  injustice  being 
done  P  And  can  it  be  averred  that  he  is 
moi*e  sorely  pressed  by  a  blockade  de  facto 
than  by  one  by  notification  from  home  P 
In  bow  many  cases  can  there  be  no 
such  notification,  as  in  the  China 
Seas,  the  Pacific,  and  even  the  coast  of 
the  Brazils  P  In  how  many  cases  nearer 
home  may  the  communication  be  delayed 
from  a  variety  of  circumstances  P — from 
misapprehension,  as  supposing  Sir  0. 
Najfier  thought  that  the  communication  of 
his  intention  immediately  to  blockade  was 
sufficient,  or  delayed  to  communicate  it  till 
his  other  measures  were  more  advanced, 
or  for  any  other  reason  P  Suppose  all  these 
or  any  other  similar  reasons,  would  not  a 
blockade  de  facto  be  valid  from  the  com- 
mencement,  and  would  it  be  rendered  null 
because  the  commander  did  not  communi- 


(a)  1  C.  Bob.  158. 
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oate  the  fact,  and  oanse  it  thereby  to  be 
notified  P  If  this  were  bo,  a  blockade  de 
faoto  would  depend  not  on  the  authority  to 
institute  it,  or  on  its  maintenanoe,  but  on 
the  fact  of  communication , — a  proposition 
hitherto  unknown  and  totally  without 
foundation  in  law  or  justipe,  for  it  pro- 
ceeds on  the  supposition,  which  is  wholly 
erroneous,  that  a  blockade  de  facto  is  not 
jnst  as  lawfalas  a  blockade  by  notiBcatiou, 
or  is  more  onerous  to  neutrals ;  whereas  it 
is  a  fact  that  in  a  blockade  de  facto  a 
seyere  operation  apon  neatrals  is  guarded 
against  by  regulations  so  stringent  that  it 
affects  them  to  a  less  extent  than  a  block- 
ade by  notification. 

The  same  reasoning  applies,  supposing 
that  the  Home  Gk)yemment,  for  causes  by 
it  deemed  sufficient,  should  for  a  time 
delay  notification,  or  omit  it  altogether. 
Let  me,  however,  not  be  misunderstood. 
I  consider  that  it  is,  for  the  sake  of  greater 
certainty  and  the  observance  of  strict  regu- 
larity, advisable  that  the  Home  Government 
should,  at  a  due  season, make  a  notification ; 
bnt  that  it  is  not  incumbent  upon  the 
Government  to  do  so  at  any  particular 
time,  and  that  such  notification  is  not 
essential  to  the  validity  of  a  blockade  de 
facU)  in  all  other  respects  duly  established. 

YI. — I  proceed  to  an  argument  which 
has  been  urged  with  great  force,  and 
which  presents  considerations  of  serious 
importance. 

By  the  Order  in  Council  (No.  2)  of  the 
15th  of  April,(a)  any  Russian  merchant 
vessel  which,  prior  to  the  15th  of  May 
1854,  shall  have  sailed  from  any  port  of 
Russia  im  the  Baltic  or  White  Seas,  bound 
for  any  port  in  Her  Majesty's  dominions, 
shall  be  permitted  to  enter,  discharge  her 
cargo,  and  go  to  any  ].x>rt  not  blockaded. 
It  is  then  argued  that  the  true  construc- 
tion of  this  Order  is  topei-mit  any  Russian 
vessel  to  leave,  until  the  1 5th  of  May,  any 
blockaded  Russian  port,  and  consequently 
the  port  of  Riga,  and  therefore  to  allow 
the  trade  of  the  enemy  to  be  carried 
on  from  a  port  prohibited  to  the  neutral. 
If  this  be  so,  the  alleged  inference  in 
law  is  said  to  be  that  the  blockade  is  in- 
validated, because  it  is  contended  to  be 
contrary  to  the  Law  of  Nations  for  a 
belligerent  to  permit  a  trade  by  one 
belligerent  from  which  neutrals  shall  be 
excluded. 

Three  questions  arise  hereupon.  First, 
the  construction  of  the  Order  of  April  15th. 
Secondly,  what  is  the  law  P  Thirdly,  will 
the  validity  of  the  blockade  be  affected, 
and  if  so,  how  and  when  P 

On  the  part  of  the  Grown,  the  construc- 
tion put  on  this  Order  is  denied. 

(a)  See  below,  App.  E.,  p.  1225. 

D«.  Luehihgtok's  JunOMKKT. 


I  will  first  observe  that  tbt8#  Order  of 
April  15th  is  an  extension  of  the  Order 
(No.  3)  of  March  29th,  with  certain  altera- 
tions. By  the  Order  of  March  29th,  all 
Russian  merchant  vessels  which  had  sailed 
from  any  foreign  port  prior  to  the  date  of 
that  Order  bound  for  any  port  in  Her 
Majesty's  dominions  were  protected.  The 
Order  of  the  loth  of  April  made  great 
alterations;  it  limited  the  place  from  which 
Russian  vessels  might  sail  to  the  Baltic  and 
White  Seas,  and  extended  the  time  from 
the  29th  of  March  to  the  15th  of  May.  The 
reason  of  the  extension  was  manifestly  to 
give  time  to  leave  the  Russian  ports  after 
they  were  frae  from  the  ice.  It  is  apparent 
that  at  the  date  of  issuing  the  Ordor 
(No.  3)  of  March  29th,  there  could  not 
possibly  be  any  reference  to  blockade,  or 
egress  from  a  blockaded  port,  for  that 
Order  is  contemporary  with  the  declara* 
tion  of  hostilities.  Altiiough  Her  Majesty 
by  another  Order  specially  reserves  the 
right  of  blockade,(a)  yet  it  is  in  no  degree 
adverted  to  in  the  Order  to  which  i  am 
referring,  which  applies  to  a  period  when 
there  could  have  been  no  blockade.  Bnt 
with  respect  to  the  return  voyage,  there 
was  an  exception  of  blockaded  ports. 

When  the  Order  (No.  2)  of  April  15th 
was  issued,  the  Government  could  not  have 
known  of  any  blockade,  for  none  could 
have  been  imposed  and  made  known  to 
them  at  that  period ;  bnt  they  did  know 
what  instructions  had  been  given  to  Sir  0. 
Napier,  and  they  might  have  oonjeotnred 
that  some  of  the  Russian  ports  would  be 
blockaded  before  the  15th  of  May.  Then 
the  question  is  this,  whether  the  original 
Order  not  having  pnrported  or  probably 
intended  to  allow  Russian  vessels  to  sail 
from  blockaded  ports,  such  permission  is 
conferred  by  the  Order  of  April  loth.  Now 
that  Order  makes  no  exception  whatever, 
in  form  it  applies  to  all  Russian  ports  in 
the  White  Sea  and  the  Baltic.  Am  I  at 
liberty  to  engraft  an  exception  upon  it  ? 
It  was  urged  that  the  British  Grovernment 
never  could  have  intended  to  cripple  its 
right  over  the  power  of  blockade,  to  havo 
granted  an  indulgence  to  the  enemy, 
though  also  for  its  own  advantage,  whi^ 
might  possibly  invalidate  a  blockade  aa  to 
neutrals.  It  appears  to  me  that  this  is  a 
strong  argument  to  prove  that  the  British 
Government  never  intended  to  allow  Rus- 
sian ships  to  come  out  of  a  blockaded  port, 
but  I  think  that  that  is  not  the  true  ques- 
tion ;  the  Order  in  Oouncil  of  the  15t<h  of 
April  gives  in  certain  words  a  privilege  to 
Russian  ships,  and  the  question  is,  not 
what  the  Government  intended,  but  what 
is  expressed  by  the  words  which  they  have 

((i)  See  above,  p.  351. 
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used.  In  oases  of  great  doubt  and  difficulty 
it  is  true  that  Burrounding  oircumstanceB 
may  be  resorted  to  to  ascertain  the  mean* 
log  of  given  words ;  but  if  the  words 
thesuelves  contain  a  dear  and  definite 
meaning,  it  is  exceedingly  dangerous  to 
resort  to  oiroumsiances  dehors  the  instru- 
ment; and  not  only  is  this  so,  but  it  must 
be  recollected  that  in  a  concession  given 
by  one  belligerent  to  another  relaxing  the 
strict  rights  of  war,  it  is  a  principle  sanc- 
tioned by  high  authority,  and  in  my  judg- 
ment to  be  sacredly  maintained,  that  the 
most  liberal  interpretatioo  should  be  given 
to  the  terms  used  declaring  that  relaxation. 

I  am,  therefore,  of  opinion  tbac  no 
restrictions  can  be  engrafted  upon  the 
words  giving  permission  to  Russian  vessels 
to  quit  BuBsian  ports ;  that,  even  if  doubt 
there  were,  that  doubt  ought  to  be  decided 
in  favour  of  the  hostile  power ;  and  that, 
consequently,  if  any  question  were  to  arise 
as  to  any  Bussian  vessel  comine  out  of 
Biga  prior  to  the  15th  of  May,  that  port 
bemg  blockaded,  such  Bussian  vessel 
ought  not  to  be  subjected  to  condemnation. 

Again,  if  I  am  right  in  this  conclasion, 
the  subjects  of  neutral  powers  would  be 
justified  in  contending  in  this  Court,  that 
BO  far  as  their  interests  could  be  concerned, 
such  was  the  true  construction  of  the 
Order  in  Council  of  the  15th  of  April. 

For  these  reasons  I  am  disposea  to  give 
to  all  the  claimants  in  this  Court  the 
benefit  they  can  be  justly  entitled  to 
derive  from  such  a  construction;  but  it 
remains  to  be  oonsidered  to  what  benefit 
they  could  justlv  make  a  claim,  and  to 
what  extent  and  in  what  way  the  con- 
sequences of  a  blockade  would  be  afibcted. 
This  statement,  I  am  well  aware,  opens  a 
very  wide  and  all-important  theme  for 
discussion,  and  requires  the  Court  to  go 
back  to  tiie  first  principles  by  which  the 
rights  of  belligerents  and  of  neutrals  shall 
be  governed*  The  argument  stands  thus : 
By  the  Law  of  Nations  a  belligerent  shall 
not  concede  to  another  belligerent,  or  take 
for  himself,  the  right  of  carrying  on  com- 
mercial intercourse  prohibited  to  neutral 
nations ;  and,  therefore,  no  blockade  can 
be  legitimate  that  admits  either  belliffe- 
rent  to  a  freedom  of  commerce  denied 
to  the  subjects  of  states  not  engaged  in  the 
war.  The  foundation  of  this  principle  is 
clear,  and  rooted  in  justice  ;  for  interfer- 
ence with  neutral  commerce  at  all  is  only 
jnstifled  by  the  right  which  war  confers  of 
molesting  the  enemy — all  relations  in  the 
natare  of  trade  being  by  war  itself  sus- 
pended. To  this  principle  I  entirely 
Moede,  and  I  should  regret  to  think  that 
any  authority  could  be  cited  from  the  deoi- 
nons  of  any  British  Court  administering 
the  Law  of  Nations,  which  could  be  with 
truth  asserted  to  maintain  a  contrary  doc- 
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trine.  One  authority  was  mentioned  ;  the 
case  of  The  Fox.(a)  That  case  is  most  essen- 
tially distinguished  from  the  present;  it 
refers  solely  to  blockades,  if  so  they  may 
be  called,  established  on  the  principle  of 
noH^lecUion  only.  The  observations  which 
have  been  cited  from  the  judgment  in  that 
case  were  called  forth  by  an  argument 
that  even  the  blockades  of  those  days 
might  be  vitiated  by  a  grant  of  licences. 
Li  answer  to  such  arguments  Lord  Stowell 
asserted  a  fact,  but  he  did  not  maintain  a 
principle ;  he  said,  with  pree,t  truth,  that 
lb  haa  never  been  considered  that  the 
validity  of  blockades  was  vitiated  by  the 
grant  of  licences ;  but  to  give  just  weight 
to  his  words,  we  must  bear  in  mind  the 
circumstances  of  the  case  that  he  was  them 
discussing.  Lord  Btowell  was  not  speaking 
of  blockades  according  to  the  ordinary 
custom  of  nations,  he  was  discussing 
another  and  a  very  different  question.  He 
bad  to  decide  whether  Great  Britain  was 
iustified,  in  conseonence  of  the  celebrated 
Berlin  and  Milan  decrees,  in  imposing,  by 
declaration  only,  blockades  against  a  very 
large  portion  of  the  coasts  and  towns  of 
Europe,  blockades  which  it  was  never  in- 
tended, and,  indeed,  impossible  for  the 
naval  forces  of  €k>eat  Britain  to  maintain 
according  to  the  ancient  law6.(&)  These 
were  called  paper  blockades,  and  their 
justification  depended  wholly  and  entirely 
upon  reasoning  foreign  to  the  present  case. 
With  regard  to  the  observation  of  that 
learned  judge,  that  the  grants  of  licences 
had  never  been  held  to  invalidate  a 
blockade,  I  musK  observe,  first,  that  the 
relaxation  contained  in  the  Order  of  the 
15th  of  April  is  not  merely  a  grant  of 
licences  to  individuals,  but,  though  limited 
to  a  class,  is  a  permission  to  the  whole  of 
the  Bussian  mercantile  navy  destined  upon 
voyages  to  Ghreat  Britain  to  complete  such 
voyages ;  and  I  tiiink  that  this  &ct  alone 
forms  a  distinction  between  the  present 
case  and  the  grant  of  licences.  And 
secondly,  with  respect  to  the  grant  of 
licences,  I  concur  with  Lord  StowXL  as  to 
the  fact  (though  I  believe  the  question 
was  never  raised)  that  the  grant  of 
licences  had  never  been  held  to  vitiate  a 
blockade,  and  I  am  of  opinion  that,  where 
such  licences  were  granted  upon  peculiar 
and  special  occasions,  and  for  such  only, 
the  doctrine  is  true,  and  for  this  reason, 
because  special  occasions  might  arise, 
which  might  call  for  the  grant  of  such 
licences,  and  be  productive  of  no  per- 

(a)  Edw.  311. 

(6^  See  Manning,  Law  of  Nations,  ed.  Amos, 
Book  v.,  c.  10,  The  Continental  System.  As 
many  as  ten  thousand  licences  were  granted  by 
Great  Britain  in  the  year  18 10.  See  Mahan, 
Influence  of  Sea  Power  on  the  French  Revolu- 
tion, vol.  2,  p.  307,  n. 
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cate  the  foot,  and  oanse  it   tlierebr  to  be  1'''  ^, 

notified  P    If  this  were  bo,  a  block»d»  '  ^^  ^''^ ^^  ™— — —   — 

/(Kito  would  depend  not  on  the  autb'  -^.-^^'^'^ip"  of  war,  tlie  olainmnt 

inBtiiute  it,  or  on  its  maintea*-  f*' \,^  J^'^i'i'iH^  to  the  full  benefit  of  any 

thefact  ofcommnnicatioi-  v^//^;^rir6manftting  therefrom;  yet,  I 

hitherto    nnknown    ar  ^rL'-'.^^^IIright  to  guard  myself  against  the 

foundation  in  taw  o-  , '^,'*-''//'i'''5^'""is!«»'*<>'>  '^*   ^^   *•'**   *""  «"idn<=t  of 

oeedi  on  the  anppr        .*-''    '^\';'x,5;.^;;!S^',;|dS«i  officer  can  bo  held  to  alter  the  oha- 
erroneoni,  that  e  ',  -,.'-:  Aji.-^'i.^J,^^''',»(it6rof  HQchablockade,  whenanchoffioer 

jnat  aalawrnlaa  '"'■.-'-"■"':■' '''^■^  ;!£'/'«  **  '''*  ''"^  under  the  oommand  of  a 

~~  w  more  oner  '        "    ''  '  '2^  enperior  and  not  himself  the  Commander- 

t  fact  th«'        .-  B»    iu-Chief.    To  elucidate  what  I  mean  I  will 

refer  to  the  case  of  Tlte  HanrUk  amd 
M<kna.(»)  There  the  offioer  commanding 
the  captnring  reBsel  erroneonslj  stated  to 
the  master  of  th6  neutral  ship  that  the 
blockade  wu  of  greater  extent  than  in 
reality  it  WM,  and  this  Coort  deoreed  re- 
stitution; and  most  inst  was  flnoh  an  ad- 
ministration of  the  taw  in  protecting  the 
party  misled  ;  but  it  wonld  have  heiffii  a 
most  extravagant  oonolusion  to  liare  ad- 
ministered a  remedy  wholly  beyond  the 
disease,  and  to  have  held  that  the  ohftracter 
of  the  blockade  was  changed  and  its  eBB> 
IT  impaired  with  respect  to  othn" 
tie,  where  there  was  no  misleading, 
and  no  mistake.  This,  also,  was  precisely 
the  course  pursued  in  the  three  cases  re- 


BOTere  operf 
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affects  th 
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tbatf         >- 

it  d 
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jaistion  neatrals 

f  beaeAi.     To  a 

■d  SloweU  in  The 
m  the  fact  tiutt 
1  aa  nani«ronBly 
ubjeots. 

sent  qneation,  I 
)  oondnsion,  that 
_     I  mignt  have  left  the 
arlaiid  np  to  the  15th  of  May, 
^ofDontrnl  states  ought  te  be 
,  the  same  advantage,  and  if 
any  veacel  so  ciroamstanced,  I 
'''^d  hold  her  entitled  to  restitution.    I 
"^9°.  .he  remedy  should  be  commensurate 
^,£Gregrievance.(a) 

A  quMtion  then  arisas  whether  any  and 
frbat  further  conseonenoes  could  result 
with  regard  to  this  blockade.  Upon  what 
prinoip^  conid  it  reasonably  be  maintained 
that  after  the  I5th  of  May,  when  the 
privileKo  of  Russian  Tcssels  had  ceased, 
neutral  subjects  oonld  otaim  a  right  to  be 
emancipated  from  the  ordinary  taw  of 
blockade  P  At  that  period  all  the  reasons 
which  a  neutral  might  justlT  urge  on 
account  of  the  advantage  conferred  npou 
the  enemy,  or  the  benefit  given  to  British 
commeroe  had  vanished ;  and  how  can  it 
be  fairly  contended  that  the  effect  shall 
continue,  when  the  cause  has  disappeared  P 
To  me  it  seems  that  I  have  conceded  to 
the  utmost  limit  all  that  can  be  justly 
demanded  on  the  part  of  a  neutral  nation, 
I  must  now  briefly  refer  to  another 
matter :  in  the  conrse  of  the  argnmenl, 
the  letters  written  by  the  officers  com- 
manding different  ships  composing  the 
squadron  were  adverted  to,  and  it  was 
contended  that  the  legal  operation  of  a 
blockade  oould  not  be  maintained  at 
times  earlier  than  those  mentioned 
letters.  Though  I  am  prepared  to  admit 
that,  so  far  as  retates  to  the  interest  of 


(a)  I 


t  see  below,  p.  419. 


,(6)  Id  the  case  of  The  Frow 
Barbara,{a)  the  vessel  was  taken  on  her 
voyage  from  Havre  to  Hamburg ;  she  had 
been  stopped  and  examined  in  ^ing  to 
Havre,  and  had  been  informed,  in  effect 
that  she  might  do  so.  The  master  knew 
of  the  bloclude,  and  undemtood  that  it  had 
been  relaxed.  Lord  SiowM  reatored  the 
Yossel,  and  very  properly,  because  she  was 
permitted  to  go  m.  So  in  the  oase  of  The 
S9nriotu,[d)  the  Oonrt  held  that  the  per- 
mission to  go  in  with  a  oargo  included  the 
permission  to  that  ship  to  oome  out  with  a 
cargo.  So  in  The  Veai6ab;(e)  but  mark 
what  Lord  Btouiell  said: — 

"  I  beg  it  may  be  nndsrstood  that  I  hold  that 
the  blookade  existed  generally,  though  individiiB] 
shipa,  in  lome  fev  iiutatices,  are  entitled  to 
ezetuption  from  the  penalty,  in  consequenoe  of 
the  irresular  indolgence  shown  to  them  by  the 
blockailing  force.  It  has  never  betn  held  by  the 
Court  that  no  blockade  existed  from  November 
1T98  to  September  1799." 
And  such,  in  fact,  was  also  the  oose  of 
The  Juffrow  Madrid  Sehrader. 

I  apply  that  doctrine  to  the  present 
case ;    and  it  is  on  that  doctrine  I  un- 
doubtedly shall  act.   Wherever  any  vessel, 
with  regard,  for  instance,  to  the  Order  in 
Council  of  the  15th  of  April,  has  gone  in, 
I  shall  give  to  every  neutral  vessel  coming 
out  of  Biga  at  a  period  so  named,  i.a.  the 
l£th  of  May,  the  benefit   of  restoration. 
la)  I  C.  Rob.  I4B.         id)  lb.  169b^ 
(bl  a  C.  Bob.  UT.        (e)  lb.  tS9  «. 
(c)  /6.  158n. 
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If  it  con  be  shewn  that  any  vessel  has 
been  permitted  improperly  to  enter,  or 
come  oat,  I  shall  confer  the  same  benefit 
on  snch  yessel ;  and  even  if  there  were — 
86  at  present  there  is  none — any  vessel 
that  had  been  permitted  so  to  do,  I  should 
still  hold  with  Lord  Stowell,  that  such  an 
nnfortunate  relaxation  of  the  blockade 
by  negligence  did  not  at  all  impair  its 
general  validity. 

YII. — I  must  now  examine  the  law 
attending  blockades  generally,  and  ee- 
peoially  blockades  defaato ;  I  do  not  mean 
to  state  the  authorities;  we  all  know 
where  they  are  to  be  found.  If  these 
doctrines  do  not  stand  in  the  decisions  of 
Loitl  Stoweli  and  the  books  referred  to, 
there  is  no  firm  foundation.  We  all  know 
that  there  are  blockades  by  notification, 
and  blockades  defacio  ;  but  we  must  bear 
in  mind  the  attributes  belonging  to  each, 
and  the  distinctions  between  them. 

And  first  let  me  observe,  with  respect 
to  the  word  notification,  I  am  not  sure 
that  that  word,  as  applied  to  this  subject, 
has  ever  received  any  clear  definition ; 
indeed,  I  believe  that  the  cases  show  that 
even  Lord  SioweU  is  reported  to  have  used 
these  expressions  in  a  very  lax  sense ;  to 
have  used  the  expressions  notify  and 
notification  without  its  being  possible  to 
afiix  to  them  their  peculiar  strict  meaning. 
I  refer  particularly  to  the  case  of  The 
J2o22a.(a)  Notification  in  its  strict  sense 
was,  I  tidnk,  well  defined  by  Dr.  Twies  when 
he  stated  that  it  was  a  communication  of 
a  blockade  by  the  Gk>vemment  of  a  bel- 
ligerent to  the  representatives  of  foreign 
oonrts  in  a  belligerent  country,  or  by  the 
ministers  of  the  belligerent  country  resi- 
dent abroad  to  the  respective  Qovemments 
to  which  they  were  accredited.  Thus  far 
is  clear ;  but  I  am  inclined  to  think  that  a 
similar  effect  has  been  ascribed  to  similar 
communications  made  by  commanders-in- 
chief  even  to  a  hostile  Government.  The 
case  of  The  Bolla  appears  to  me  to  ex- 
emplify this  proposition.  It  will  not, 
however,  be  necessary  for  me  to  determine 
whether  any  promulgation  short  of  a  State 
communication  will  carry  with  it  the 
consequences  belonging  to  a  notification 
strictly  so  called.  The  legal  attributes 
belonging  to  a  blockade  by  a  notification 
have  oeen  so  clearly  defined  I  need  not 
expend  time  in  discussing  them.(&) 

(a)  6  C.  Rob.  864. 

(6)  See  The  Neptunus,  2  C.  Rob.  110; 
**  Notification  of  a  blockade  to  a  foreign  state  is 
an  oi&cial  annonncementof  the  institution  of  the 
Uock&de  made  to  that  foreign  state  eitlierby  the 
British  Home  authorities  or  by  the  resident 
British  Minister.*' — Manual  of  Naval  Prise  Law, 
$120;  sad  Bee  Harratt  y.  Wise,  9  B.&C.  112', 
Kojflor  y.  Taylor,  ib.  718  ;  Medeiros  v.  HiU^  8 
Bing.  231. 


The  Questions  which  I  am  about  to  dis- 
cuss reukte  principally  to  a  blockade  de 
facto.  All  authorifcies,  as  well  as  common 
justice,  require  that  the  subjects  of  neutral 
states  should  not  be  injuriously  affected 
by  such  a  blockade  without  previous 
intimation  of  its  constitution.  Notice, 
therefore,  is  indispensably  necessary ;  but 
it  is  another  and  a  different  question  what 
shall  constitute  notice.  It  is,  indeed,  in- 
capable of  accurate  definition.  Lord 
StotoeU  (a)  thus  expresses  himself — 

"All  that  is  necessary  to  make  a  notification — " 
whether  we  take  notice  or  notification  will 
not  signify — 

"  effectoal  and  valid  is,  that  it  shall  be  communi- 
cated in  a  credible  manner ;  because,  though  one 
mode  may  be  more  formal  than  another,  yet  any 
commanication  which  brings  it  to  the  knowledge 
of  the  party,  in  a  way  which  could  leave  no 
doubt  in  his  mind  as  to  the  authenticity  of  the 
information,  would  be  that  which  ought  to  govern 
his  conduct,  and  will  be  binding  upon  him." 

It  is  clear,  therefore,  that  to  answer  its 
end  and  purposes  the  notice,  of  whatever 
it  may  consisti  must  be  adequate  to  con- 
vey a  knowledge  to  all  concerned  of  the 
dan^^er  of  approaching  a  blockaded  port. 
Notice  to  eacn  indiridual  vessel  or  to  each 
merchant  concerned  is  impossible  ;  (h)  but 
unless  the  notoriety  of  the  blockade  be  so 
great  that,  according-io  the  ordinary  course 
of  human  affairs,  the  knowledge  thereof 
must  have  reached  all  engaging  in  the 
trade  to  the  ports  so  blockaded,  a  warning 
is  indispensably  requisite;  and  we  shall 
present^  see  what  distinctions  in  this 
respect  necessarily  exist  with  respect  to 
egress  and  ingress. 

I  concur  with  Lord  StoweU  in  thinking 
that,  by  lapse  of  time  and  other  circum- 
stances, a  blockade  de  fcteto  may  become 
so  notorious  that  knowledge  must  be 
generally  presumed.  In  some  cases  the 
notoriety  may  be  so  great  as  to  amount  to 
a  preetimptio  jwria  et  de  Jure  ;  in  others  it 
may  only  throw  the  owm  of  proving 
ignorance  on  the  claimant.  If  there  be 
room  for  reasonable  doubt,  the  subjects  of 
neutral  states  are  entitled  to  the  oenefit 
of  it. 

Though  the  term  notoriety  may  not 
precisely  express  all  I  wish  to  convey, 
yet,  upon  the  wholo,  it  is  the  best  I 
can  use  for  the  purpose  of  declaring  my 
views  upon  this  subject.  What  shall  con- 
stitute notoriety,  I  repeat,  is  incapable  of 
definition;  but  we  may  make  some  ap- 
proach to  giving  that  term  its  due  effect, 
by  seeing  what  materials  necessarily  must 
exist  to  Form  notoriety. 

I  apprehend  that  they  are  the  following : 

(a)  In  The  Bolla,  6  C.  Bob.  867. 
(6)  But  see  as  to  the  French  practice,  above, 
p.  349  n. 
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ceptible  injniy  to  the  Bubjects  of  neutral 
states  or  their  oommerce ;  bat  I  think  it 
mj  daty  to  declare  that,  if,  in  the  case  of 
blockades  according  to  the  accostomed  Law 
of  Nations,  licences  should  be  granted  in- 
discriminately and  with  such  profusion, 
with  liberty  to  yiolate  that  blockade,  as 
to  throw  the  whole  trade  into  the  power 
of  the  beUigerent  state  imposing  the 
blockade,  whilst  thereby  ezcluding  neutral 
commerce,  I  am  not  prepared  to  say  that 
such  a  blockade  under  such  circumstances 
could  be  justly  enforced  against  neutral 
states  with  a  due  regard  to  the  principles 
of  the  Law  of  Nations.  I  think  that,  if  the 
relaxation  of  a  blockade  be,  as  to  belli* 
gerents,  entire,  the  blockade  cannot  law- 
fully subsist.  If  it  be  partial,  and  such  as 
not  to  exceed  special  occasion,  that  to  the 
extent  of  such  partial  relaxation  neutrals 
are  entitled  to  a  similar  benefit.  To  a 
certain  extent  this  also  was  the  course  of 
reasoning  adopted  by  Lord  Siofvell  in  The 
Fox,  when  he  dwelt  upon  the  fact  that 
licences  had  been  granted  as  numerously 
to  neutrals  as  to  British  subjects. 

With  respect  to  the  present  question,  I 
therefore  have  come  to  the  conclusion,  that 
as  Russian  yessels  might  have  left  the 
ports  of  Courland  up  to  the  15th  of  May, 
the  subjects  of  neutral  states  ought  to  be 
entitled  to  the  same  advantage,  and  if 
there  be  any  vessel  so  circumstanced,  I 
should  hold  her  entitled  to  restitution.  I 
think  the  remedy  should  be  commensurate 
with  the  grieyance.(a) 

A  question  then  arises  whether  any  and 
what  further  conseauenoes  could  result 
with  regard  to  this  blockade.  Upon  what 
principle  could  it  reasonably  be  maintained 
that  after  the  15ih  of  May,  when  the 
privileffe  of  Russian  vessels  had  ceased^ 
neutral  subjects  could  claim  a  right  to  be 
emancipated  from  the  ordinary  law  of 
blockade  P  At  that  period  all  the  reasons 
which  a  neutral  might  justly  urge  on 
account  of  the  advantage  coniferred  upon 
the  enemy,  or  the  benefit  given  to  British 
commerce  had  vanished ;  and  how  can  it 
be  fairly  contended  that  the  effect  shall 
continue,  when  the  cause  has  disappeared  P 
To  me  it  seems  that  I  have  conceded  to 
the  utmost  limit  all  that  can  be  justly 
demanded  on  the  part  of  a  neutral  nation* 

I  must  now  briefly  refer  to  another 
matter:  in  the  course  of  the  argument, 
the  letters  written  by  the  officers  com- 
manding different  ships  composing  the 
squadron  were  adverted  to,  and  it  was 
contended  that  the  legal  operation  of  a 
blockade  could  not  be  maintained  at 
times  earlier  than  those  mentioned  in  the 
letters.  Though  I  am  prepared  to  admit 
that,  so  far  as  relates  to  the  interest  of 

(a)  But  see  below,  p.  419, 
Du,  LusiiiNaToN'd  Judgment. 


any  individual  ship  affected  by  the  letters 
or  actions  of  the  commander  of  one  of 
Her  Majesty's  ships  of  war,  the  claimant 
would  be  entitled  to  the  full  benefit  of  any 
results  fairly  emanating  therefrom ;  yet,  I 
think  it  right  to  guard  myself  against  the 
supposition  that  the  acts  or  conduct  of 
such  an  officer  can  be  held  to  alter  the  cha- 
racter of  such  a  blockade,  when  such  officer 
is  at  the  time  under  the  command  of  a 
superior  and  not  himself  the  Commander- 
in-Chief.    To  elucidate  what  I  mean  I  will 
refer  to   the   case  of   TJie   Henriek  and 
Maria.(a)    There  the  officer  commanding 
the  capturing  vessel  erroneously  stated  to 
the  master  of  thd  neutral  ship  that  the 
blockade  was  of  greater  extent  than  in 
reality  it  was,  and  this  Court  decreed  re- 
stitution ;  and  most  just  was  such  an  ad- 
ministration of  the  law  in  protecting  the 
party  misled;  but  it  would  have  been  a 
most  extravagant  conclusion  to  have  ad- 
ministered a  remedy  wholly  beyond  the 
disease,  and  to  have  held  that  the  character 
of  the  blockade  was  changed  and  its  effi- 
ciency   impaired  with  respect  to    other 
vessels,  where  there  was  no  misleading, 
and  no  mistake.    This,  also,  was  precisely 
the  course  pursued  in  the  three  caaes  re- 
ported in  the  notes  to  The  Juffrow  Maria 
8chr€Bder.{h)     In  the  case  of  Tfce   Vtrw 
Barhanra,{c)  the  vessel  was  taken  on  her 
voyage  from  Havre  to  Hamburg ;  she  had 
been  stopped  and  examined  in  ^ing  to 
Havre,  and  had  been  informed,  m  effect 
that  she  might  do  so.    The  master  knew 
of  the  blockade^  and  understood  that  it  had 
been  relaxed.    Lord  Stowell  restored  the 
vessel,  and  very  properly,  because  she  was 
permitted  to  go  m.    So  in  the  case  of  The 
Menrieu$,{d)  we  Court  held  that  the  per- 
mission to  go  in  with  a  Of^rgo  included  the 
permission  to  that  ship  to  come  out  with  a 
cargo.    So  in  The  Ven9oab;(e)  but  mark 
what  Lord  StoweU  said: — 

'*  I  beg  it  ma^  be  andenttood  that  I  hold  that 
the  blockade  existed  generally,  though  individual 
ships,  in  some  few  instances,  are  entitled  to 
exemption  from  the  penalty,  in  consequenoe  of 
the  irrefful&r  indolgence  shown  to  them  by  the 
blockadmg  force.  It  has  never  been  hdd  by  the 
Court  that  no  blockade  existed  from  November 
1798  to  September  1799." 

And  such,  in  fact,  was  also  the  case  of 
The  Juffroto  Maria  Sehroeder. 

I  apply  that  doctrine  to  the  present 
case ;  and  it  is  on  that  doctrine  I  un- 
doubtedly shall  act.  Wherever  any  vessel, 
with  regard,  for  instance,  to  the  Order  in 
Council  of  the  15th  of  April,  has  gone  in, 
I  shall  give  to  every  neutral  vessel  coming 
out  of  Iliga  at  a  period  so  named,  i.e.  the 
15th  of  May,  the  benefit  of  restoration. 


(a)  1  C.  Bob.  146. 
(6)  8  C.  Bob.  147. 
(c)  lb,  158  n. 


(<0  Tb.  159  }i. 
(tf)  lb,  159  n. 
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If  it  con  be  shewn  that  any  vessel  has 
been  permitted  improperly  to  enter,  or 
come  ont,  I  shall  confer  the  same  benefit 
on  snch  yessel ;  and  eyen  if  there  were — 
as  at  present  there  is  none — any  vessel 
that  had  been  permitted  so  to  do,  I  should 
still  hold  with  Lord  StoweU,  that  snch  an 
unfortunate  relaxation  of  the  blockade 
by  negligence  did  not  at  all  impair  its 
general  yalidity. 

YII. — I  must  now  examine  the  law 
attendinff  blockades  generally,  and  ee« 
pecially  blockades  defaato ;  I  do  not  mean 
to  state  the  authorities;  we  all  know 
where  they  are  to  be  found.  If  these 
doctrines  oo  not  stand  in  the  decisions  of 
Loid  StaweU  and  the  books  referred  to, 
there  is  no  firm  foundation.  We  all  know 
that  there  are  blockades  by  notification, 
and  blockades  de  facto ;  but  we  must  bear 
in  mind  the  attributes  belonging  to  each, 
and  the  distinctions  between  them. 

And  first  let  me  observe,  with  respect 
to  the  word  notification,  I  am  not  sure 
that  that  word,  as  applied  to  this  subject, 
has  ever  received  any  clear  definition; 
indeed,  I  believe  that  the  cases  show  that 
even  Lord  StoweU  is  reported  to  have  used 
these  expressions  in  a  very  lax  sense ;  to 
have  used  the  expressions  notify  and 
notification  witJiout  its  being  possible  to 
affix  to  them  their  peculiar  strict  meaning. 
I  refer  particiQarl^  to  the  case  of  The 
EoUa,(a)  Notification  in  its  strict  sense 
was,  I  think,  well  defined  by  Dr.  Tufi$s  when 
he  stated  that  it  was  a  communication  of 
a  blockade  by  the  Government  of  a  bel- 
ligerent to  the  representatives  of  foreign 
courts  in  a  belligerent  country,  or  by  the 
ministers  of  the  belligerent  country  resi- 
dent abroad  to  the  respective  Qovemments 
to  which  they  were  accredited.  Thus  far 
is  clear ;  but  I  am  inclined  to  think  that  a 
similar  effect  has  been  ascribed  to  similar 
communications  made  by  commanders-in« 
chief  even  to  a  hostile  Government.  The 
case  of  The  Bolla  appears  to  me  to  ex- 
emplify this  proposition.  It  will  not, 
however,  be  necessary  for  me  to  determine 
whether  any  promulgation  short  of  a  State 
communication  will  carry  with  it  the 
consequences  belonging  to  a  notification 
BtrictljT  so  called.  The  legal  attributes 
belonging  to  a  blockade  by  a  notification 
have  been  so  clearly  defined  I  need  not 
expend  time  in  discussing  them.(&) 

(a)  6  C.  Bob.  364. 

(6)  See  The  Neptunm,  2  C.  Rob.  110; 
*'Ko^cation  of  a  blockade  to  a  foreign  state  is 
an  official  aanoimcementof  the  institution  of  the 
Uockkde  made  to  that  foreign  state  either  by  the 
British  Home  aathorities  or  by  the  resident 
British  Minister." — Manual  of  Naval  Priro  Law, 
$120;  and  see  ITarra/^  V.  TTtse,  9  B.&G. 712; 
%{or  ▼.  Taylor,  ib.  718  ;  Medeiros  v.  Hill^  8 
Bing.  231. 


The  Questions  which  I  am  about  to  dis- 
cuss reukte  principally  to  a  blockade  de 
fa>cto.  All  authorities,  as  well  as  common 
justice,  require  that  the  subjects  of  neutral 
states  should  not  be  injuriously  affected 
by  such  a  blockade  without  previous 
intimation  of  its  constitution.  Notice, 
therefore,  is  indispensably  necessary ;  but 
it  is  another  and  a  different  question  what 
shall  constitute  notice.  It  is,  indeed,  in- 
capable of  accurate  definition.  Lord 
StoweU  (a)  thus  expresses  himself-— 
"All  that  is  necessary  to  make  a  notification — " 

whether  we  take  notice  or  notification  will 
not  signify — 

«  effectual  and  valid  is,  that  it  shall  he  eommnni- 
cated  in  a  credible  manner ;  because,  thonghone 
mode  may  be  more  formal  than  another,  yet  any 
commnnication  which  brings  it  to  the  knowledge 
of  the  party,  in  a  way  which  could  leave  no 
doubt  in  his  mind  as  to  the  authenticity  of  the 
information,  would  be  that  which  ought  to  govern 
his  conduct,  and  will  be  binding  upon  him." 

It  is  clear,  therefore,  that  to  answer  its 
end  and  purposes  the  notice,  of  whatever 
it  may  consist,  must  be  adequate  to  con- 
vey a  knowledge  to  all  concerned  of  the 
dan^^er  of  approaching  a  blockaded  port. 
Notice  to  each  individual  vessel  or  to  each 
merchant  concerned  is  impossible  ;  (b)  but 
unless  the  notoriety  of  the  blockade  be  so 
g^reat  that,  accordinff-io  the  ordinary  course 
of  human  affairs,  tne  knowledge  thereof 
must  have  reached  all  engaging  in  the 
trade  to  the  ports  so  blockaded,  a  warning 
is  indispensably  requisite;  and  we  shall 
presentfy  see  what  distinctions  in  this 
respect  necessarily  exist  with  respect  to 
egress  and  ingress. 

I  concur  with  Lord  SioweU  in  thinking 
that,  by  lapse  of  time  and  other  circum- 
stances, a  blockade  de  fado  may  become 
so  notorious  that  knowledge  must  be 
generally  presumed.  In  some  cases  the 
notoriety  may  be  so  great  as  to  amount  to 
a  preswnptio  juris  et  de  Jure  ;  in  others  it 
may  only  throw  the  omis  of  proving 
igpiorance  on  the  claimant.  If  tnere  be 
room  for  reasonable  doubt,  the  subjects  of 
neutral  states  are  entitled  to  the  benefit 
of  it. 

Though  the  term  notoriety  may  not 
precisely  express  all  I  wish  to  convey, 
yet,  upon  the  whole,  it  is  the  best  I 
can  use  for  the  purpose  of  declaring  my 
views  upon  this  subject.  What  shall  con- 
stitute notoriety,  I  repeat,  is  incapable  of 
definition;  but  we  may  make  some  ap- 
proach to  giving  that  term  its  due  effect, 
by  seeing  what  materials  necessarily  must 
exist  to  form  notoriety. 

I  apprehend  that  they  are  the  following : 

(a)  In  The  RoUa,  6  C.  Rob.  867.  ^ 
(6)  But  see  as  to  the  French  practice,  above, 
p.  349  It. 
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ceptible  injniy  to  the  Bnbjects  of  neutral 
states  or  their  oommerce ;  but  I  think  it 
my  daty  to  declare  that,  if,  in  the  case  of 
blockades  accor^ng  to  i^e  accustomed  Law 
of  Nations,  licences  should  be  granted  in- 
discriminately and  with  such  profusion, 
with  liberty  to  yiolate  that  blockade,  as 
to  throw  the  whole  trade  into  the  power 
of  the  belligerent  state  imposing  the 
blockade,  whilst  thereby  excluaing  neutral 
commerce,  I  am  not  prepared  to  say  that 
such  a  blockade  under  such  circumstances 
could  be  justly  enforced  against  neutral 
states  with  a  due  regard  to  the  principles 
of  the  Law  of  Nations.  I  think  that,  if  the 
relaxation  of  a  blockade  be,  as  to  belli- 
gerents, entire,  the  blockade  cannot  law- 
fully subsist.  If  it  be  partial,  and  such  as 
not  to  exceed  special  occasion,  that  to  the 
extent  of  such  partial  relaxation  neutrals 
are  entitled  to  a  similar  benefit.  To  a 
certain  extent  this  also  was  the  course  of 
reasoning  adopted  by  Lord  SUnoeU  in  The 
Fox,  when  he  dwelt  upon  the  fact  that 
licences  had  been  granted  as  numerously 
to  neutrals  as  to  British  subjects. 

With  respect  to  the  present  question,  I 
therefore  haye  come  to  the  conclusion,  that 
as  Russian  yessels  might  haye  left  the 
ports  of  Courland  up  to  the  15th  of  May, 
the  Bubi'ects  of  neutral  states  ought  to  be 
entitled  to  the  same  adyantage,  and  if 
there  be  any  yessel  so  circumstanced,  I 
should  hold  ner  entitled  to  restitution.  I 
think  the  remedy  should  be  commensurate 
with  the  grieyance.(a) 

A  question  then  arises  whether  any  and 
what  further  conseauences  could  result 
with  regard  to  this  blockade.  Upon  what 
principle  could  it  reasonably  be  maintained 
that  after  the  15ih  of  May,  when  the 
priyilefle  of  Russian  yessels  had  ceased^ 
neutral  subjects  could  claim  a  right  to  be 
emancipated  from  the  ordinary  law  of 
blockade  P  At  that  period  all  the  reasons 
which  a  neutral  might  justly  urge  on 
account  of  the  adyantage  conferred  upon 
the  enemy,  or  the  benefit  giyen  to  British 
commeroe  had  yanished  •  and  how  can  it 
be  fairly  contended  that  the  effect  shall 
continue,  when  the  cause  has  disappeared  P 
To  me  it  seems  that  I  haye  conceded  to 
the  utmost  limit  all  that  can  be  justly 
demanded  on  the  part  of  a  neutral  nation* 

I  must  now  briefly  refer  to  another 
matter:  in  the  course  of  the  argument, 
the  letters  written  by  the  officers  com- 
manding different  smps  composing  the 
squadron  were  adyerted  to,  and  it  was 
contended  that  the  legal  operation  of  a 
blockade  could  not  be  maintained  at 
times  earlier  than  those  mentioned  in  the 
letters.  Though  I  am  prepared  to  admit 
that,  so  far  as  relates  to  the  interest  of 


(a)  But  see  below,  p.  419. 
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any  indiyidual  ship  affected  by  the  letters 
or  actions  of  the  commander  of  one  of 
Her  Majesty's  ships  of  war,  the  claimant 
would  be  entitled  to  the  full  benefit  of  any 
results  fairly  emanating  therefrom ;  yet,  I 
think  it  right  to  guard  myself  against  the 
supposition  that  the  acts  or  conduct  of 
such  an  officer  can  be  held  to  alter  the  cha- 
racter of  such  a  blockade,  when  such  officer 
is  at  the  time  under  the  command  of  a 
superior  and  not  himself  the  Commander- 
in-Chief.    To  elucidate  what  I  mean  I  will 
refer  to   the   case  of   The   Henriek  and 
3farM.(a)    There  the  officer  commanding 
the  capturing  ressel  erroneously  stated  to 
the  master  of  thd  neutral  ship  that  the 
blockade  was  of  greater  extent  than  in 
reality  it  was,  and  this  Court  decreed  re- 
stitution ;  and  most  just  was  such  an  ad- 
ministration of  the  law  in  protecting  the 
party  misled;  but  it  would  haye  been  a 
most  extrayagant  conclusion  to  haye  ad- 
ministered a  remedy  wholly  beyond  the 
disease,  and  to  haye  held  that  the  character 
of  the  blockade  was  changed  and  its  effi- 
ciency   impaired  with  respect  to    other 
yessels,  where  there  was  no  misleading, 
and  no  mistake.    This,  also,  was  precisely 
the  course  pursued  in  the  three  caaes  re- 
ported in  the  notes  to  The  Juffrow  Maria 
8chrcBder.{h)     In  the  case  of  Tfce   Vrow 
Barbara,{0)  the  yessel  was  taken  on  her 
yoyage  from  Hayre  to  Hamburg ;  she  had 
been  stopped  and  examined  in  ^ing  to 
Havre,  and  had  been  informed,  in  effect 
that  she  might  do  so.    The  master  knew 
of  the  blockade^  and  understood  that  it  had 
been  relaxed.    Lord  StoweU  restored  the 
yessel,  and  yery  properly,  because  she  was 
permitted  to  go  m.    So  in  the  case  of  The 
JE[enruyu$,{d)  the  Court  held  that  the  per- 
mission to  go  in  with  a  cargo  included  the 
permission  to  that  ship  to  come  out  with  a 
cargo.    So  in  The  Ven8eab;(e)  but  mark 
what  Lord  StoweU  said: — 

"  I  beg  it  ma^  be  andentood  that  I  hold  that 
the  blockade  existed  generally,  though  indiyidnal 
ships,  in  some  few  instances,  are  entitled  to 
exemption  from  the  penalty,  in  consequenoe  of 
the  irregular  indulgence  shown  to  them  by  the 
blockadmg  force.  It  has  never  been  hM  by  the 
Court  that  no  blockade  existed  from  November 
1798  to  September  1799.*' 

And  such,  in  fact,  was  also  the  case  of 
The  Juffrow  Maria  Schroeder, 

I  apply  that  doctrine  to  the  present 
case ;  and  it  is  on  that  doctrine  I  un- 
doubtedly shall  act«  Wherever  any  yessel, 
with  regard,  for  instance,  to  the  Order  in 
Council  of  the  15th  of  April,  has  gone  in, 
I  shall  give  to  every  neutral  vessel  coming 
out  of  Iliga  at  a  period  so  named,  i.e.  the 
15th  of  May,  the  benefit  of  restoration. 


(a)  1  C.  Bob.  146. 
(6)  8  C.  Rob.  147. 
(c)  lb.  158  n. 


(<0  lb.  15911. 
(tf)  lb,  159  n. 
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If  it  can  be  shewn  that  any  vessel  has 
been  permitted  improperly  to  enter,  or 
come  ont,  I  shall  confer  the  same  benefit 
on  such  Teasel ;  and  even  if  there  were — 
as  at  present  there  is  none — any  vessel 
that  had  been  permitted  so  to  do,  I  shonld 
still  hold  with  Lord  Stowell,  that  snch  an 
nnfortnnate  relaxation  of  the  blockade 
by  negligence  did  not  at  all  impair  its 
general  validity. 

YII. — I  mast  now  examine  the  law 
attendinff  blockadea  generally,  and  es- 
pecially blockades  defaeto ;  I  do  not  mean 
to  state  the  aathorities;  we  all  know 
where  they  are  to  be  fonnd.  If  these 
doctrines  do  not  stand  in  the  decisions  of 
Loid  SioweU  and  the  books  referred  to, 
there  is  no  firm  foundation.  We  all  know 
that  there  are  blockades  by  notification, 
and  blockades  defacU) ;  but  we  must  bear 
in  mind  the  attributes  belonging  to  each, 
and  the  distinctions  between  them. 

And  first  let  me  observe,  with  respect 
to  the  word  notification,  I  am  not  sure 
that  that  word,  as  applied  to  this  subject, 
has  ever  reoeived  any  clear  definition; 
indeed,  I  believe  that  the  cases  show  that 
even  Lord  SioweU  is  reported  to  have  used 
these  expressions  in  a  very  lax  sense ;  to 
have    used   the   expressions   notify   and 
notification  without  its  being  possible  to 
affix  to  tiiem  their  peculiar  strict  meaning. 
I  refer  particidarly  to  the  case  of  The 
BoUa.(a)    Notification  in  its  strict  sense 
was,  I  think,  well  defined  by  Dr.  Ttoiee  when 
he  stated  that  it  was  a  communication  of 
a  blockade  by  the  Gh)vemment  of  a  bel- 
ligerent to  the  representatives  of  foreign 
courts  in  a  belligerent  country,  or  by  the 
ministers  of  the  belligerent  country  resi- 
dent abroad  to  the  resj^otive  Gbvemments 
to  which  they  were  accredited.    Thus  far 
is  clear ;  but  1  am  inclined  to  think  that  a 
similar  effect  has  been  ascribed  to  similar 
communications  made  by  commanders-in- 
chief  even  to  a  hostile  Government.    The 
case  of  The  Bolla  appears  to  me  to  ex- 
emplify this  proposition.     It   will    not, 
however,  be  necessary  for  me  to  determine 
whether  any  promulffation  short  of  a  State 
communication   will   carry  with    it   the 
consequences  belonging  to  a  notification 
strictly  so  called.     The  legal  attributes 
belonging  to  a  blockade  by  a  notification 
have  been  so  clearly  defined  I  need  not 
expend  time  in  discussing  them.(&) 


(a)  6  C.  Bob.  364. 

(6)  See  The  Neptunus,  2  C.  Rob.  110; 
*' Notification  of  a  blockade  to  a  forei^  state  is 
an  official  annoanoementof  the  inatitutton  of  the 
Uoekade  made  to  that  foreign  state  eitlier  by  the 
British  Home  aathorities  or  by  the  resident 
British  Minister." — Mannal  of  Naval  Prise  Law, 
1 120;  aadseeiTiifTti^v.  IFife,  9R&G.712; 
No^br  V.  Taylor,  ih.  718  ;  Medeiros  v.  ETill,  8 
Bing.  231. 


The  Questions  which  I  am  about  to  dis- 
cuss relate  principally  to  a  blockade  de 
fcLcto.  All  authorities,  as  well  as  common 
justice,  require  that  the  subjects  of  neutral 
states  should  not  be  injuriously  affected 
by  such  a  blockade  without  previous 
intimation  of  its  constitution.  Notice, 
therefore,  is  indispensably  necessary ;  but 
it  is  another  and  a  different  question  what 
shall  constitute  notice.  It  is,  indeed,  in- 
capable of  accurate  definition.  Lord 
Stowell  (a)  thus  expresses  himself — 

'*  All  that  is  necessary  to  make  a  notification — " 
whether  we  take  notice  or  notification  will 
not  signify — 

*'  effectual  and  valid  is,  that  it  shall  be  communi- 
cated in  a  credible  manner ;  because,  though  one 
mode  may  be  more  f onnal  than  another,  yet  any 
communication  which  brings  it  to  the  knowledge 
of  the  party,  in  a  way  which  could  leave  no 
doubt  in  his  mind  as  to  the  authenticity  of  the 
information,  would  be  that  which  ought  to  govern 
his  conduct,  and  will  be  binding  upon  him.*' 

It  is  clear,  therefore,  that  to  answer  its 
end  and  purposes  the  notice,  of  whatoTer 
it  may  oonsistt  must  be  adequate  to  con- 
vey a  knowledge  to  all  concerned  of  the 
danger  of  approaching  a  blooksbded  port. 
Notice  to  each  individual  vessel  or  to  each 
merchant  concerned  is  impossible  ;  (5)  but 
unless  the  notoriety  of  the  blockade  be  so 
gpreat  that,  accordineto  the  ordinary  course 
of  human  affairs,  me  knowledge  thereof 
must  have  reached  all  engaging  in  the 
trade  to  the  ports  so  blockaded,  a  warning 
is  indispensably  requisite;  and  we  shall 
present^  see  what  distinctions  in  this 
respect  necessarily  exist  with  respect  to 
egress  and  ingress. 

I  conour  with  Lord  StoweU  in  thinking 
that,  by  lapse  of  time  and  other  circum- 
stances, a  blockade  de  faeto  may  become 
so  notorious  that  knowledge  must  be 
generally  presumed.  In  some  cases  the 
notoriety  may  be  so  great  as  to  amount  to 
a  premtmptio  Juris  et  de  jwre  ;  in  others  it 
may  only  throw  the  wvae  of  proving 
ignorance  on  the  claimant.  If  there  be 
room  for  reasonable  doubt,  the  subjects  of 
neutral  states  are  entitled  to  the  benefit 
of  it. 

Though  the  term  notoriety  may  not 
precisely  express  all  I  wish  to  convey, 
yet,  upon  the  whole,  it  is  the  best  I 
can  use  for  the  purpose  of  declaring  my 
views  upon  this  subject.  What  shall  con- 
stitute notoriety,  I  repeat,  is  incapable  of 
definition;  but  we  may  make  some  ap- 

E roach  to  giving  that  term  its  due  effect, 
y  seeing  what  materials  necessarily  must 
exist  to  form  notoriety. 
I  apprehend  that  they  are  the  following : 

(a)  In  The  Rotta,  6  C.  Bob.  867. 
(6)  But  see  as  to  the  French  practice,  above, 
p.  349  ft. 
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ceptible  injury  to  the  Bnbjects  of  nentral 
states  or  their  oommeroe ;  but  I  think  it 
my  datT  to  declare  that,  if,  in  the  case  of 
blockades  according  to  the  accustomed  Law 
of  Nations,  licences  should  be  gpranted  in- 
discriminately and  with  such  profusion, 
with  liberty  to  violate  that  blockade,  as 
to  throw  the  whole  trade  into  the  power 
of  the  belligerent  state  imposing  the 
blockade,  whilst  thereby  ezcluoing  neatral 
commerce,  I  am  not  prepared  to  say  that 
such  a  blockade  under  such  circumstances 
could  be  justly  enforced  against  neutral 
states  with  a  due  regard  to  the  principles 
of  the  Law  of  Nations.  I  think  that,  if  the 
relaxation  of  a  blockade  be,  as  to  belli- 
gerents, entire,  the  blockade  cannot  law- 
niUy  subsist.  If  it  be  partial,  and  such  as 
not  to  exceed  special  oocasion,  that  to  the 
extent  of  such  partial  relaxation  neutrals 
are  entitled  to  a  similar  benefit.  To  a 
certain  extent  this  also  was  the  course  of 
reasoning  adopted  by  Lord  StotoeU  in  The 
Fox,  when  he  dwelt  upon  the  fact  that 
licences  had  been  granted  as  numerously 
to  neutrals  as  to  British  subjects. 

With  respect  to  the  present  question,  I 
therefore  have  come  to  the  conclusion,  that 
as  Russian  vessels  might  have  left  the 
ports  of  Courland  up  to  the  15th  of  May, 
the  subjects  of  neutral  states  ought  to  be 
entitled  to  the  same  advantage,  and  if 
there  be  any  vessel  so  circumstanced,  I 
should  hold  her  entitled  to  restitution.  I 
think  the  remedy  should  be  conunensurate 
with  the  grievance.(a) 

A  question  then  arises  whether  any  and 
what  further  conseauences  could  result 
with  regard  to  this  blockade.  Upon  what 
principle  could  it  reasonably  be  maintained 
that  after  the  15th  of  May,  when  the 
privilege  of  Russian  vessels  had  ceased, 
neutna  subjects  could  claim  a  right  to  be 
enumcipated  from  the  ordinary  law  of 
blockade  P  At  that  period  all  the  reasons 
which  a  neutral  might  justly  urfire  on 
acoount  of  the  advantM^e  con&rred  upon 
the  enemy,  or  the  benefit  given  to  British 
commerce  had  vanished ;  and  how  can  it 
be  fairly  contended  that  the  effect  shall 
continue,  when  the  cause  has  disappeared  P 
To  me  it  seems  that  I  have  conceded  to 
the  utmost  limit  all  that  can  be  justly 
demanded  on  the  part  of  a  neutral  nation* 

I  must  now  briefly  refer  to  another 
matter:  in  the  course  of  the  argument, 
the  letters  written  by  the  officers  com- 
manding different  slups  composing  the 
squadron  were  adverted  to,  and  it  was 
contended  that  the  legal  operation  of  a 
blockade  could  not  be  maintained  at 
times  earlier  than  those  mentioned  in  the 
letters.  Though  I  am  prepared  to  admit 
that,  so  far  as  relates  to  the  interest  of 


(a)  But  see  below,  p.  419. 

Du.    LUBUlNGToN'ti   JUDGSIUNT. 


any  individual  ship  affected  by  the  letters 
or  actions  of  tiie  commander  of  one  of 
Her  Majesty's  ships  of  war,  the  claimant 
would  be  entitled  to  the  full  benefit  of  any 
results  fairly  emanating  therefrom ;  yet,  I 
think  it  rignt  to  guard  myself  against  the 
supposition  that  the  acts  or  conduct  of 
such  an  officer  can  be  held  to  alter  the  cha- 
racter of  such  a  blockade,  when  such  officer 
is  at  the  time  under  the  command  of  a 
superior  and  not  himself  the  Commander- 
in-Chief.  To  elucidate  what  I  mean  I  will 
refer  to  the  case  of  Hie  Henriek  and 
Mar%a.(a)  There  the  officer  commanding 
the  capturing  vessel  erroneously  stated  to 
the  master  of  thd  neutral  ship  that  the 
blockade  was  of  greater  extent  than  in 
reality  it  was,  and  this  Court  decreed  re- 
stitution ;  and  most  just  was  such  an  ad- 
ministration of  the  law  in  protecting  the 
party  misled ;  but  it  would  have  been  a 
most  extravagant  conclusion  to  have  ad- 
ministered a  remedy  wholly  beyond  the 
disease,  and  to  have  held  that  the  character 
of  the  blockade  was  changed  and  its  effi- 
ciencv  impaired  with  respect  to  other 
vessels,  where  there  was  no  misleading, 
and  no  mistake.  This,  also,  was  precisely 
the  course  pursued  in  the  three  caaes  re- 
ported in  the  notes  to  Ths  Jwffrow  Maria 
8chrceder,(h)  In  the  case  of  The  Vrow 
Barh(»ra,(0)  the  vessel  was  taken  on  her 
voyage  from  Havre  to  Hamburg ;  she  had 
been  stopped  and  examined  in  |^ing  to 
Havre,  and  had  been  informed,  in  effect 
that  she  might  do  so.  The  master  knew 
of  the  blockade^  and  understood  that  it  had 
been  relaxed.  Loxd  SiouM  restored  the 
vessel,  and  very  properly,  because  she  was 
permitted  to  go  m.  So  in  the  case  of  The 
±renriotM,((i)  tibe  Court  held  that  the  per^ 
mission  to  go  in  with  a  cargo  included  tlie 
permission  to  that  ship  to  come  out  with  a 
cargo.  So  In  The  Ven9eah;{e)  but  mark 
what  Lord  StoweU  said: — 

**  I  beg  it  may  be  andentood  that  I  hold  that 
the  blockade  existed  generally,  though  individoal 
ships,  in  some  few  instances,  are  entitled  to 
exemption  from  the  penalty,  in  oonsequenoe  of 
the  irrej^ttlar  indulgence  shown  to  them  by  the 
blockailmg  force.  It  has  never  been  held  by  the 
Court  that  no  blockade  existed  fimm  November 
1798  to  September  1799." 

And  such,  in  fact,  was  also  the  oaae  of 
The  Juffrow  Maria  Schneder. 

I  apply  that  doctrine  to  the  present 
case ;  and  it  is  on  that  doctrine  I  un- 
doubtedly shall  act.  Wherever  any  vessel , 
with  regard,  for  instance,  to  the  Order  in 
Council  of  the  15th  of  April,  has  gone  in, 
I  shall  give  to  every  neutral  vessel  coming 
out  of  &ga  at  a  period  so  named,  «.«•  the 
15th  of  May,  the  benefit  of  restoration. 


(a)  1  C.  Bob.  146. 
(6)  8  C.  Bob.  147. 
(c)  lb.  158  n. 


(d)  lb.  159  K. 

(e)  lb,  159  M. 
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If  it  can  be  shewn  that  any  vessel  has 
been  permitted  improperly  to  enter,  or 
come  ont,  I  shall  confer  the  same  benefit 
on  such  vessel ;  and  even  if  there  were — 
as  at  present  there  is  none — any  vessel 
that  had  been  permitted  so  to  do,  I  should 
still  hold  with  Lord  StoweU,  that  such  an 
unfortunate  relaxation  of  the  blockade 
by  negligence  did  not  at  all  impair  its 
general  validity. 

yil, — I  must  now  examine  the  law 
attendins  blockades  generally,  and  es- 
pecially blockades  defaeto ;  I  do  not  mean 
to  state  the  authorities;  we  all  know 
where  they  are  to  be  found.  If  these 
doctrines  do  not  stand  in  the  decisions  of 
Lord  StouM  and  the  books  referred  to, 
there  is  no  firm  foundation.  We  all  know 
that  there  are  blockades  by  notification, 
and  blockades  dAfajdo  ;  but  we  must  bear 
in  mind  the  attributes  belonging  to  each, 
and  the  distinctions  between  them. 

And  first  let  me  observe,  with  respect 
to  the  word  notification,  I  am  not  sure 
that  that  word,  as  applied  to  this  subject, 
has  ever  received  any  clear  definiaon; 
indeed,  I  believe  that  the  cases  show  that 
even  Lord  StoweiU  is  reported  to  have  used 
these  expressions  in  a  very  lax  sense ;  to 
have    used    the   expressions   notify   and 
notification  without  its  being  possible  to 
affix  to  them  their  peculiar  strict  meanmg. 
I  refer  particularly  to  the  case  of  The 
BoUa,(a)    Notification  in  its  strict  sense 
was,  I  think,  well  defined  by  Dr.  TtoisM  when 
he  stated  that  it  was  a  communication  of 
a  blockade  by  the  Gh)vemment  of  a  bel- 
ligerent to  the  representatives  of  foreign 
courts  in  a  belligerent  country,  or  by  the 
ministers  of  the  belligerent  country  resi- 
dent abroad  to  the  respective  Gbvemments 
to  which  they  were  accredited.    Thus  far 
is  clear ;  but  1  am  inclined  to  think  that  a 
similar  effect  has  been  ascribed  to  similar 
communications  made  by  commanders-in- 
chief  even  to  a  hostile  Government.    The 
case  of  The  Bolla  appears  to  me  to  ex- 
emplify this  proposition.     It   will    not, 
however,  be  necessary  for  me  to  determine 
whether  any  promulffation  short  of  a  State 
communication   will    carry  with    it   the 
consequences  belonging  to  a  notification 
strictly  so  called.     The  legal  attributes 
helonging  to  a  blockade  by  a  notification 
have  oeen  so  clearly  defined  I  need  not 
expend  time  in  discussing  them.(&) 

(a)  6  C.  Bob.  364. 

(6)  See  The  Neptunus,  2  C.  Rob.  110; 
"Notification  oi  a  blockade  to  a  foreign  state  is 
an  official  annonnoementof  the  institation  of  the 
blockade  made  to  that  foreign  state  eitlier  by  the 
British  Home  authorities  or  by  the  resident 
British  Minister." — Mannal  of  Naval  Prise  Law, 
{120;  andseeiTarraftv.  IFue,  9B.  &G.712; 
KoifUn-  V.  Taylor,  ih.  718  ;  Medeiroa  v.  Hilly  8 
Bing.  231. 


The  Questions  which  I  am  about  to  dis- 
cuss relate  principally  to  a  blockade  de 
fcuiio.  All  authorities,  as  well  as  common 
justice,  require  that  the  subjects  of  neutral 
states  should  not  be  injuriously  affected 
by  such  a  blockade  without  previous 
intimation  of  its  constitution.  Notice, 
therefore,  is  indispensably  necessary ;  but 
it  is  another  and  a  different  question  what 
shall  constitute  notice.  It  is,  indeed,  in- 
capable of  accurate  definition.  Lord 
StoweU  (a)  thus  expresses  himself — 
''All  that  is  necessary  to  make  a  notification — " 

whether  we  take  notice  or  notification  will 
not  signify — 

''  effectual  and  valid  is,  that  it  shall  be  commoni- 
cated  in  a  credible  manner ;  because,  though  one 
mode  may  be  more  formal  than  another,  yet  any 
communication  which  brings  it  to  the  knowledge 
of  the  party,  in  a  way  which  could  leave  no 
doubt  in  his  mind  as  to  the  authenticity  of  the 
information,  would  be  that  which  ought  to  govern 
his  conduct,  and  will  be  binding  upon  him." 

It  is  clear,  therefore,  that  to  answer  its 
end  and  purposes  the  notice,  of  whatever 
it  may  consistt  must  be  adequate  to  con- 
vey a  knowledge  to  all  concerned  of  the 
danger  of  approaching  a  blockaded  port. 
Notice  to  eacn  individual  vessel  or  to  each 
merchant  conoemed  is  impossible  ;  (h)  but 
unless  the  notoriety  of  the  blockade  be  so 
gpreat  that,  accordineto  the  ordinary  course 
of  human  affairs,  me  knowledge  thereof 
must  have  reached  all  engaging  in  the 
trade  to  the  ports  so  blockaded,  a  warning 
is  indispensably  requisite;  and  we  shall 
presentfy  see  what  distinctions  in  this 
respect  necessarily  exist  with  respect  to 
egress  and  ingress. 

I  concur  with  Lord  8toweU  in  thinking 
that,  by  lapse  of  time  and  other  circum- 
stances, a  hlockade  de  faucAiO  may  become 
so  notorious  that  knowledge  must  be 
generally  presumed.  In  some  cases  the 
notoriety  may  be  so  great  as  to  amount  to 
a  preawnptio  juris  et  de  jure  ;  in  others  it 
may  only  throw  the  onus  of  proving 
ignorance  on  the  claimant.  If  there  be 
room  for  reasonable  doubt,  the  subjects  of 
neutral  states  are  entitled  to  the  benefit 
of  it. 

Though  the  term  notoriety  may  not 
precisely  express  all  I  wish  to  convey, 
yet,  upon  the  whole,  it  is  the  best  I 
can  use  for  the  purpose  of  declaring  my 
views  upon  this  subject.  What  shall  con- 
stitute notoriety,  I  repeat,  is  incapable  of 
definition;  but  we  may  make  some  ap- 
proach to  giving  that  term  its  due  effect, 
by  seeing  what  materials  necessarily  must 
exist  to  form  notoriety. 

I  apprehend  that  they  are  the  following : 

■ 

(a)  In  The  RoUa,  6  C.  Rob.  S67. 
(6)  But  see  as  to  the  French  practice,  above, 
p.  349  n. 

N   2 


387] 


The  Frandsha,  1854-65. 


[388 


ceptible  injary  to  the  Bubjects  of  neutral 
states  or  their  oommerce ;  bnt  I  think  it 
my  datT  to  declare  that,  if,  in  the  case  of 
blockades  according  to  tJoLC  accnstomed  Law 
of  Nations,  licences  shonld  be  gpranted  in- 
discriminately and  with  such  profusion, 
with  liberty  to  violate  that  blockade,  as 
to  throw  the  whole  trade  into  the  power 
of  the  belligerent  state  imposing  the 
blockade,  whilst  thereby  ezclnaing  neatral 
commerce,  I  am  not  prepared  to  say  that 
such  a  blockade  under  such  circumstances 
could  be  justly  enforced  against  neutral 
states  with  a  due  regard  to  the  principles 
of  the  Law  of  Nations.  I  think  that,  if  the 
relaxation  of  a  blockade  be,  as  to  belli- 
gerents, entire,  the  blockade  cannot  law- 
fully subsist.  If  it  be  partial,  and  such  as 
not  to  exceed  special  occasion,  that  to  the 
extent  of  such  partial  relaxation  neutrals 
are  entitled  to  a  similar  benefit.  To  a 
certain  extent  this  also  was  the  course  of 
reasoning  adopted  by  Lord  StotoeU  in  The 
Fox,  when  he  dwelt  upon  the  fact  that 
licences  had  been  granted  as  numerously 
to  neutrals  as  to  British  subjects. 

With  respect  to  the  present  question,  I 
therefore  have  come  to  the  conclusion,  that 
as  Bnssian  vessels  might  have  left  the 
ports  of  Courland  up  to  the  15th  of  May, 
the  subjects  of  neutral  states  ought  to  be 
entitled  to  the  same  advantage,  and  if 
there  be  any  vessel  so  circumstanced,  I 
should  hold  her  entitled  to  restitution.  I 
think  the  remedy  should  be  commensurate 
with  the  grievance.(a) 

A  question  then  arises  whether  any  and 
what  further  conseauenoes  could  result 
with  regard  to  this  blockade.  Upon  what 
principle  could  it  reasonftbly  be  maintained 
that  after  the  15th  of  May,  when  the 
privilege  of  Russian  vessels  had  ceased, 
neutral  subjects  could  claim  a  right  to  be 
emancipated  from  the  ordinary  law  of 
blockade  P  At  that  period  all  the  reasons 
which  a  neutral  might  justly  uxm  on 
account  of  the  advantM^e conrerredupon 
the  enemy,  or  the  benefit  given  to  British 
commeroe  had  vanished  •  and  how  can  it 
be  fairly  contended  that  the  effect  shall 
continue,  when  the  cause  has  disappeared  P 
To  me  it  seems  that  I  have  conceded  to 
the  utmost  limit  all  that  can  be  justly 
demanded  on  the  part  of  a  neutrid  nation. 

I  must  now  briefly  refer  to  another 
matter:  in  the  course  of  the  argument, 
the  letters  written  by  the  officers  com- 
manding different  ships  composing  the 
squadron  were  adverted  to,  and  it  was 
contended  that  the  legal  operation  of  a 
blockade  could  not  be  maintained  at 
times  earlier  than  those  mentioned  in  the 
letters.  Though  I  am  prepared  to  admit 
that,  so  far  as  relates  to  the  interest  of 

(a)  But  see  below,  p.  419, 
Du.  Ll'siiinqtun*s  Judgment. 


any  individual  ship  affected  by  the  letters 
or  actions  of  the  commander  of  one  of 
Her  Majesty's  ships  of  war,  the  claimant 
would  be  entitled  to  the  full  benefit  of  any 
results  fairly  emanating  therefrom ;  yet,  I 
think  it  right  to  guard  myself  against  the 
supposition  that  the  acts  or  conduct  of 
such  an  officer  can  be  held  to  alter  the  cha- 
racter of  such  a  blockade,  when  such  officer 
is  at  the  time  under  the  command  of  a 
superior  and  not  himself  the  Commander- 
in-Chief.  To  elucidate  what  I  mean  I  will 
refer  to  the  case  of  The  Henrick  and 
Maria.ia)  There  the  officer  commanding 
the  capturing  vessel  erroneously  stated  to 
the  master  of  thd  neutral  ship  thai  the 
blockade  was  of  greater  extent  than  in 
reality  it  was,  and  this  Court  decreed  re* 
stitution ;  and  most  jost  was  suoh  an  ad- 
ministration of  the  law  in  protecting  the 
party  misled;  but  it  would  have  been  a 
most  extravagant  conclusion  to  have  ad- 
ministered a  remedy  wholly  beyond  the 
disease,  and  to  have  held  that  the  oharaoter 
of  the  blockade  was  changed  and  its  effi- 
ciencv  impaired  with  respect  to  other 
vessels,  where  there  was  no  misleading, 
and  no  mistake.  This,  also,  was  precisely 
the  course  pursued  in  the  three  canes  re- 
ported in  the  notes  to  The  Jwffrow  Maria 
8chr€eder,(h)  In  the  case  of  The  Vrow 
BarhQa'a,(0)  the  vessel  was  taken  on  her 
voyage  from  Havre  to  SLamburg ;  she  had 
been  stopped  and  examined  in  ^ing  to 
Havre,  and  had  been  informed,  in  eiffect 
that  she  might  do  so.  The  master  knew 
of  the  blockade^  and  understood  that  it  had 
been  relaxed.  Lord  8iauM  restored  the 
vessel,  and  very  properly,  because  she  was 
permitted  to  go  m.  So  in  the  case  of  The 
UewriGUif(d)  we  Court  held  that  tiie  per- 
mission to  go  in  with  a  cargo  included  l^e 
permission  to  that  ship  to  come  out  wilJi  a 
cargo.  So  in  The  Ven9eah:{e)  but  mark 
what  Lord  StoweU  said: — 

**  I  beg  it  ma^  be  ondentood  that  I  bold  that 
the  blockade  existed  generally,  though  individual 
ships,  in  some  few  instances,  are  entitled  to 
exemption  from  the  penalty,  in  consequenoe  of 
the  irregular  indulgence  shown  to  them  by  the 
blockadmg  force.  It  has  never  been  hM  by  the 
Court  that  no  blockade  existed  fimm  November 
1798  to  September  1799." 

And  such,  in  fact,  was  also  the  case  of 
The  Juffrow  Maria  Schrwder. 

I  apply  that  doctrine  to  the  present 
case ;  and  it  is  on  that  doctrine  I  un- 
doubtedly shall  act.  Wherever  any  vessel, 
with  regard,  for  instance,  to  the  Order  in 
Council  of  the  15th  of  April,  has  gone  in, 
I  shall  give  to  every  neutral  vessel  coming 
out  of  Biga  at  a  period  so  named,  i.e.  the 
15th  of  May,  the  benefit  of  restoration. 


(a)  1  C.  Bob.  146. 
(6)  8  C.  Bob.  147. 
(c)  lb.  158  n. 


(d)  lb.  159  ft. 

(e)  lb.  159  It. 
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If  it  can  be  shewn  that  any  vessel  has 
been  permitted  improperly  to  enter,  or 
come  ont,  I  shall  confer  the  same  benefit 
on  such  Tessel ;  and  even  if  there  were — 
as  at  present  there  is  none — any  vessel 
that  baa  been  permitted  so  to  do,  I  should 
8ti11  hold  with  Lord  8towell,  that  such  an 
unfortunate  relaxation  of  the  blockade 
by  negligence  did  not  at  all  impair  its 
general  validity. 

yn. — ^I  must  now  examine  the  law 
attending  blockades  generally,  and  es- 
pecially  blockades  defaeto ;  I  do  not  mean 
to  state  the  authorities;  we  all  know 
where  they  are  to  be  found.  If  these 
doctrines  Jo  not  stand  in  the  decisions  of 
Lord  Stoweti  and  the  books  referred  to, 
there  is  no  firm  foundation.  We  all  know 
that  there  are  blockades  by  notification, 
and  blockades  de  facto ;  but  we  must  bear 
in  mind  the  attributes  belonging  to  each, 
and  the  distinctions  between  them. 

And  first  let  me  observe,  with  respect 
to  the  word  notification,  I  am  not  sure 
that  ^t  word,  as  applied  to  this  subject, 
has  ever  received  any  clear  definition; 
indeed,  I  believe  that  the  cases  show  that 
e?en  Lord  BtoweH  is  reported  to  have  used 
these  expressions  in  a  very  lax  sense ;  to 
have  used  the  expressions  notify  and 
notification  without  its  being  possible  to 
affix  to  tiiem  their  peculiar  strict  meanmff. 
I  refer  particidariy  to  tbe  case  of  The 
EoUa,(a)  Notification  in  its  strict  sense 
was,  I  think,  well  defined  by  Dr.  TwisB  when 
he  stated  that  it  was  a  communication  of 
a  blockade  by  the  Gk>vemment  of  a  bel- 
ligerent to  the  representatives  of  foreign 
courts  in  a  belligerent  country,  or  by  the 
ministers  of  the  beUigerent  country  resi- 
dent abroad  to  the  respective  Governments 
to  which  they  were  accredited.  Thus  far 
is  clear ;  but  1  am  inclined  to  think  that  a 
similar  effect  has  been  ascribed  to  similar 
communications  made  by  commanders-in- 
chief  even  to  a  hostile  government.  The 
case  of  The  Bolla  appears  to  me  to  ex- 
emf^fy  this  proposition.  It  will  not, 
however,  be  necessary  for  me  to  determine 
whether  any  promulsation  short  of  a  State 
communication  will  carry  with  it  the 
consequences  belonging  to  a  notification 
strictly  so  called.  The  legal  attributes 
belonging  to  a  blockade  by  a  notification 
have  heen  so  clearly  defined  I  need  not 
expend  time  in  discussing  them.(&) 

(a)  6  C.  Bob.  364. 

(6)  See  The  Neptunua,  2  C.  Rob.  110; 
*' Notification  of  a  blockade  to  a  forei^  state  is 
an  official  announcement  of  the  institution  of  the 
Uockftde  made  to  that  foreign  state  either  by  the 
British  Home  authorities  or  by  the  resident 
British  Miniater." — Manual  of  Naval  Prise  Law, 
§120;  and  see  JETafTo^f  V.  TTise,  9  B.  & G.  712 ; 
xYoylor  V.  Taylor,  ih.  718  ;  Medeiros  v.  ffiU,  8 
Biog.  231. 


The  Questions  which  I  am  about  to  dis- 
cuss relate  principally  to  a  blockade  de 
facio.  All  authorities,  as  well  as  common 
justice,  require  that  the  subjects  of  neutral 
states  should  not  be  injuriously  affected 
by  such  a  blockade  without  previous 
intimation  of  its  constitution.  Notice, 
therefore,  is  indispensably  necessary ;  but 
it  is  another  and  a  different  question  what 
shall  constitute  notice.  It  is,  indeed,  in- 
capable of  accurate  definition.  Lord 
StoweU  (a)  thus  expresses  himself — 
"All  that  is  necessaiy  to  make  a  notification — " 

whether  we  take  notice  or  notification  will 
not  signify — 

^'effectaal  and  valid  is,  that  it  shall  be  commnni- 
cated  in  a  credible  manner ;  because,  though  one 
mode  may  be  more  formal  than  another,  yet  any 
commanication  which  brings  it  to  the  knowledge 
of  the  party,  ia  a  way  which  could  leave  no 
doubt  in  his  mind  as  to  the  authenticity  of  the 
information,  would  be  that  which  ought  to  govern 
his  conduct,  and  will  be  binding  upon  him." 

It  is  clear,  therefore,  that  to  answer  its 
end  and  purposes  the  notice,  of  whatever 
it  may  consistt  must  be  adequate  to  con- 
vey a  knowledge  to  all  concerned  of  the 
danger  of  approaching  a  blocksbded  port. 
Notice  to  each  individual  vessel  or  to  each 
merchant  concerned  is  impossible  ;  (b)  but 
unless  the  notoriety  of  the  blockade  be  so 
gpreat  that,  accordinff-to  the  ordinary  course 
of  human  affairs,  tiie  knowledge  thereof 
must  have  reached  all  engaging  in  the 
trade  to  the  ports  so  blockaded,  a  warning 
is  indispensably  requisite;  and  we  shall 
present^  see  what  distinctions  in  this 
respect  necessarily  exist  with  respect  to 
egress  and  ingress. 

I  concur  with  Lord  StoweU  in  thinking 
that,  by  lapse  of  time  and  other  circum- 
stances, a  hlockade  de  facto  may  become 
so  notorious  that  knowledge  must  be 
generally  presumed.  In  some  cases  the 
notoriety  may  be  so  gpreat  as  to  amount  to 
a  preeumptio  jwris  et  de  jwe  ;  in  others  it 
may  only  throw  the  orms  of  proving 
ignorance  on  the  claimant.  If  there  be 
room  for  reasonable  doubt,  the  subjects  of 
neutral  states  are  entitled  to  the  benefit 
of  it. 

Though  the  term  notoriety  may  not 
precisely  express  all  I  wish  to  convey, 
yet,  upon  the  whole,  it  is  the  best  I 
can  use  for  the  purpose  of  declaring  my 
views  upon  this  subject.  What  shall  con- 
stitute notoriety,  I  repeat,  is  incapable  of 
definition;  but  we  may  make  some  ap- 
proach to  giving  that  term  its  due  effect, 
by  seeing  what  materials  necessarily  must 
exist  to  form  notoriety. 

I  apprehend  that  they  are  the  following : 

(a)  In  The  RoUa,  6  O.  Bob.  867. 
(6)  But  see  as  to  the  French  practice,  above, 
p.  349  n. 
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First,  circnmBtances  arisiDg  out  of,  or 
belonging  to,  the  blockade  itself;  Becondly , 
commnnioations,  howsoeTer  made,  of  the 
blockade  having  been  established;  and 
thirdly,  all  the  oircaniBtances  peculiar  to 
the  case.  Let  ns  consider  them  tinder 
these  three  heads,  not  for  the  purpose  of 
comprehending  all  that  could  be  said,  but 
with  a  yiew  of  elucidation  by  example. 

Under  the  first  head,  the  continuance 
for  a  time,  more  or  less  long,  of  a  block- 
ading sauadron  off  the  port  blockaded,  the 
prevention  of  vessels  entering  and  depart- 
ing, the  indorsement  upon  the  papers  of 
vessels  turned  back,  and  the  fact  of  cap- 
ture must  necessarily  tend  to  constitute 
notoriety ;  for  these  are  facts  so  deeT>ly 
affecting  the  interests  of  the  commercial 
world,  that  it  would  be  contrary  to  all 
human  erperience  to  suppose  that  thej 
are  not  circulated  at  least  with  the  ordi- 
nary rapidity  with  which  mercantile  com- 
munications are  made. 

Under  the  second  head  will  be  com- 
prised all-  verbal  or  written  communica- 
tions made  by  officers  or  other  persons  in 
authority  to  persons  engaged,  or  likely  to 
be  engaged,  in  commercial  transactions 
connected  with  the  blockaded  ports.  These 
will  have  their  weight  towards  establishing 
the  requisite  publicity,  according  to  the 
clearness  with  which,  and  the  times  when, 
they  occurred,  and  the  number  and  condi- 
tion of  persons  who  were  made  cognizant 
thereof. 

Thirdly  must  be  taken  into  considera- 
tion the  whole  circumstances  which  may 
be  said  to  be  component  parts  of  the  his- 
tory of  the  transactions  ;  for  instance,  the 
locality  of  the  places  blockaded,  the  pro- 
bability— a  probability  known  to  the  pub- 
lic— of  the  olockade  being  imposed,  the 
facility  of  communication  of  the  fact  of 
the  blockade  to  all  persons  accustomed  to 
trade  with  the  port  blockaded — and  espe- 
cially due  consideration  must  be  given  to 
these  facts,  in  proportion  to  the  time  that 
has  elapsed  between  the  establishment  of 
the  blockade  and  any  attempt  to  trade 
with  that  port.  Nor  must  we  forget  that 
the  residence  of  the  parties  who  may  em- 
bark their  property  in  such  commercial 
undertaking  may  require  in  justice  to  be 
duly  considered ;  for  it  is  obvious  to  all, 
that  intelligence  which  must  become 
known  to  countries  in  the  neighbourhood 
of  blockaded  ports  may  be  utterly  un- 
known to  the  inhabitants  of  distant  states, 
where  all  communications  of  facts  must 
occupy  a  longer  space  of  time,  and  in 
some  instances  be  less  likely  to  take  place 
at  all.  Hence  the  well-known  distinctions 
in  favour  of  the  United  States  of  America 
and  of  the  BraEils.(a) 

(a)  See  The  Betsey,  1  C.  Kob.  334. 
Da.  LusBUfOTOM's  Judgment 


Let  me  now,  before  proceeding  to  the 
evidence  on  the  point,  say  a  word  as  to 
the  consequences  of  complete  notoriety 
when  once  proved  to  exist.  In  such  case 
I  apprehena  that  every  vessel  seeking  to 
trade  in  whatever  way  with  t^e  blockaded 
port  must  be  taken  to  be  cognizant  of  the 
blockade,  and  that,  generally  speaking, 
under  such  circumstances,  no  vessel  is  per- 
mitted to  go  to  the  mouth  of  the  blockaded 
port  itself  on  any  pretence  whatever ;  that 
the  sailing  witn  intent  to  enter  such  a 
port  is  itself  a  breach  of  blockade ;  and 
that  warning  off  is  only  necessary  where 
there  does  not  exist  a  notification  or  such 
a  notoriety  as  I  have  endeavoured  to 
describe.  This  I  apprehend  to  be  the  law, 
and  in  both  cases  to  be  founded  upon  the 
same  principle,-  viz.,  that  what  is  neces- 
sary to  justify  a  blockading  force  in  cap- 
ture, is  that  the  captured  had,  or  might 
have  had,  a  knowledge  of  the  blockade. 
And  whether  this  knowledge  be  acquired 
through  the  medium  of  notification  or 
notoriety,  is  one  and  tiie  same  thing ;  it 
is  the  knowledge  that  affects  the  party, 
and  not  the  mode  in  which  that  knowledge 
was  conveyed. 

YIII.  Having  endeavoured,  with  as 
much  perspicuity  as  the  nature  of  the 
subject  admits  of,  and  as  is  within  my 
limited  power,  to  notice  what  constitutcis 
notoriety,  I  will  now  examine  the  evidence 
in  the  case. 

With  regard  to  the  evidence  to  be  pro- 
duced  in  the  Admiralty  Courts  with  respect 
to  blockades,  and,  indeed,  al]  other  ques- 
tions of  prize,  I  believe  the  practice  to 
have  been,  not  to  entertain  objections  to 
the  admissibility  of  the  evidence  offered, 
but  to  receive  all  that  might  be  tendered ; 
and  certainly  we  have  hi  this  case  the 
license  of  evidence  of  every  kind  and 
description  which  could  well  be  offered 
to  the  consideration  of  the  Court  I 
apprehend  that  this,  so  far  as  I  know, 
the  universal  practice  of  the  Court,  was 
founded  on  several  reasons. 

First,  because  the  Prize  Court  being  not 
a  Municipal  Court,  but  a  court  for  the 
administration  of  public  law,  was  not  re- 
strained, with  regard  to  evidence,  b^  those 
rules  which  are  applicable  to  questiona  of 
municipal  law. 

Secondly,  it  would  be  most  difficult, 
even  if  possible,  to  have  laid  down  any 
rules  of  eridence;  because  this  Court, 
having  to  concern  itself  with  the  trans- 
actions of  various  nations^  could  never 
ooujitruct  a  code  in  conformity  with  all 
their  various  rules,  and  oonseauently  in- 
justice might  be  done  by  excluding,  in 
transactions  in  which  they  were  interested, 
proofs  recognized  by  themselves. 
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Thirdlj,  because  of  the  extreme  diffi- 
cnltj  of  procuring  what  we  are  accus- 
tomed to  call  the  best  eyidence,  when 
snch  evidence  is  to  be  obtained  from 
distant  countries. 

Fourthly,  because,  though  the  Court 
may  receive  all,  it  will  form  its  own  judg- 
ment, according  to  the  ciroumstauces  of 
the  case,  of  the  weight  to  be  attributed  to 
each  species  of  ericknce,  and  is  not  sup- 
posed to  be  liable  to  the  error  of  giving 
andae  importance  to  any  evidence,  merely 
because  it  does  not  exclude  it. 

Lastly,  though  not  least,  because,  as  all 
its  judgments  may  be  exposed  to  the  test 
of  an  appeal,  the  Superior  Court  may 
oorrect  any  error  arising  from  too  great 
force  being  attributed  to  any  species  of 
testimony  with  greater  facility  than 
it  could  remedy  an  evil  arbing  from 
exclosion. 

Then,  as  to  the  facts  of  this  block- 
ade, it  is  beyond  all  doabt  true  that  from 
the  15th  day  of  April  there  were  four 
vessels  of  war  stationed  on  or  about  the 
coast  of  Courland,  and  at  least  this  may  be 
Raid  without  the  risk  of  contradiction,  that 
these  vessels  did  during  that  period  per- 
form some  of  the  duties,  if  not  all,  of  a 
blockading  squadron.  We  have  a  list  of 
103  vessels  boarded  or  spoken  to  by  these 
vessels  during  a  period  of  six  weeks; 
every  one  or  nearly  every  one  of  these 
vessels  had  her  papers  indorsed  with  a 
notice  of  the  blockade.  Beyond  all  possi- 
bility of  doubt  these  facts  must  have  been 
known  in  the  blockaded  ports,  and  in 
their  vicinity;  for  can  it  be  imagined 
that  the  masters  of  all  these  vessels  did 
not  make  known,  wherever  they  went, 
the  circumstance  of  their  having  been 
boarded,  and  of  notice  of  the  blockade 
having  been  given  to  them  P  It  would  be 
contrary  to  the  course  of  human  nature  if 
it  were  otherwise.  The  interests  of  the 
masters  and  their  employers  would  induce 
them  to  make  these  facts  as  public  as 
possible.  To  suppose  publicitjr  was  not 
given,  would  be  to  raise  a  conjecture  in 
defiance  of  all  probability. 

There  were  other  facts,  too,  of  which 
the  whole  world  was  immediately  cog- 
nizant :  the  unfortunate  death  of  Captain 
Fooie  in  April,  then  in  command  ot  the 
squadron ;  (a)  the  attack  on  and  capture  of 
the  vessels  at  Libau ;  the  presence  of  Sir 
C.  Namer  in  the  Baltic,  with  the  largest 
fleet  that  had  ever  been  despatched  to 
those  seas,  where  for  years  a  British  man- 
of-war  had  not  appeared.  All  these 
and  many  other  facts  must  have  given 
rise  to  inquiry,  and  must  have  produced 
knowledge.  Indeed,  it  is  not  too  much 
to    say    that  the    eyes    of    all    Europe 

(a)  See  Ann.  Beg.  1854,  Hist.  898. 


were  fixed  upon  the  proceedings  in 
the  Baltic ;  and  least  of  all  is  it  to  be 
supposed  that  the  ea^le  sight  of  commer- 
cial men  was  blindea  upon  an  occasion  so 
deeply  aSfecting  their  interests. 

Leaving,  then,  the  consideration  of  the 
facts  which  tended  to  render  the  blockade 
notorious,  let  me  now  advert  to  the  cofiu 
munications,  to  use  as  appropriate  a  term 
as  I  can,  distinct  from  tne  notification  of 
the  blockade  itself  in  the  strictest  sense  of 
that  term.  Sir  0.  Napier  deposes  that 
on  the  11th  of  April  he  requested  Her 
Majesty's  ministers  at  Berlin,  Copen- 
hagen, Stockholm,  and  Hamburg,  to 
give  notice  to  the  British  consuls  and 
vice-consuls  that  he  intended  imme- 
diately to  place  the  whole  of  the  Russian 
ports  in  the  Baltic  and  the  Gulfs  of 
Finland  and  Bothnia  under  blockade. 
What  was  done  thereupon  P  Lord  Bloonk* 
field  deposes  that  on  the  l-ith  of  April 
he  received  such  communication  from 
Sir  0.  Napier ;  that  on  the  15th  he  com- 
municated it  to  the  British  consuls  in 
the  various  parts  of  Prussia — Memel  and 
Stettin — desiring  them  to  ffive  publicity 
to  such  information;  that  he  communi- 
cated the  same  intelligence  to  the  Prus- 
sian Minister  for  Foreign  Affairs,  and  he 
subjoins  a  copy  of  that  minister's  answer. 

That  answer  is  dated  the  28th  of  April, 
and  it  encloses  a  copy  of  an  official  declar- 
ation to  the  merchants  of  Prussia  annexed 
to  it— a  document  of  no  small  importance 
with  respect  to  the  question  now  under 
consideration.  It  is  a  notice  ^ven  by  the 
Prussian  Government  to  their  own  sub- 
jects. It  bears  date  the  21st  of  April.  It 
informs  the  merchants  that  Sir  0.  Napier 
was  about  to  take  measures  for  establish- 
ing the  blockade  in  question,  and  it 
apprises  them  that  confiscation  is  the 
penalty  attending  a  breach  of  block* 
ade,  and  that  the  Prussian  Government 
will  not  be  able  to  intercede  in  conse- 
quence of  any  vessel  being  captured  for 
attempting  a  breach  of  blockade.  Lord 
Bloomfield  concludes  his  affidavit  by  de- 
posing that  the*  blockade  of  Libau, 
Windau,  and  the  Gulf  of  Biga,  was  matter 
of  public  notoriety,  referred  to  in  all  the 
newspapers,  and  a  matter  of  general  con- 
versation in  political  and  commercial 
circles  in  Berlin  as  early  as  the  Ist  of 
May. 

Mr.  Bttchanan,  Her  Majesty's  Minister 
at  the  Court  of  Denmark,  deposes  that  on 
the  12th  of  April  he  received  Sir  0* 
Napier' 8  despatch, (a)  and  immediately  ad- 
dressed a  note  to  the  Minister  for  Foreign 
Affairs  of  the  Court  to  which  he  was 
accredited,  giving  him  information  thereof, 


(a)  See  above,  p.  853. 
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and  he  received  a  letter  acknowledging 
the  receipt  of  that  commnnication. 

Mr.  Buchanan  having  ascertained  that 
Sir  0,  Napier  had  sailed  with  the  fleet  on 
the  12th  of  April,  made  an  express  com- 
mnnication of  that  particular  circnm- 
stance  to  the  Danish  Minister  of  Foreign 
Affairs,  and  by  a  similar  letter  to  all  the 
foreign  ministers,  and  other  foreign  diplo- 
matic and  consular  agents  at  Copenhagen. 
On  the  14th  of  April  a  notification  of  such 
information  was  made  in  a  public  journal, 
the  Danish  official  paper.  Mr.  Hodges 
swears  that  on  the  14th  of  April  he  made 
similar  communications  to  the  Grovem- 
ments  of  Lubeck,  Hamburg,  and  Bremen. 

It  is  true  that  these  are  not  notifica- 
tions by  Sir  0.  Napier  himself  of  an  actual 
blockade  having  been  established  or  to 
be  established  on  a  given  day,  but  these 
communications  do  make  known  to 
foreign  G-ovemments  the  intention  to 
constitute  this  blockade  immediately. 
It  is,  therefore,  a  fact,  proved  beyond 
all  shadow  of  doubt,  that  Prussia,  Den- 
mark, and  the  Hanse  Towns,  were 
apprised  of  what  was  about  to  take  place ; 
and  the  public  notice  taken  shows  their 
sense  of  such  communications,  and  their 
conviction  that  as  soon  as  practicable  the 
intention  of  Sir  C.  Napier  would  be  car- 
ried into  effect,  and  that  their  Govern- 
ments— the  Prussian  more  especially — 
duly  apprised  their  subjects  of  wnat  would 
be  the  consequence  of  violating  the  block- 
ade. 

Of  the  perfect  notoriety,  and,  I  will  add, 
the  legal  notoriety  of  such  intention  to 
blockade,  no  human  being  can  entertain  a 
doubt.  The  least  that  can  be  said  is  that 
the  subjects  of  these  neutral  states  knew 
what  was  about  instantly  to  be  done. 

What,  then,  is  the  le^al  effect  of  such 
an  authorized  communication?  I  admit 
that  it  is  not  the  publication  of  a  notice  of 
an  actual  blockade,  or  that  it  will  be 
imposed  on  a  certain  day.  Had  a  day  or 
time  been  fixed,  such  a  communication 
would  in  effect  have  been  a  notification. 
The  communication,  however,  is  as  nearly 
as  possible  an  approach  to  such  notifica- 
tion, was  so  received  by  the  Prussian 
Government,  and  was  treated  as  such  by 
them  in  the  documents  which  they  pub- 
lished to  the  mercantile  classes.  Wbat 
was  the  consequence?  The  attention  of 
all  mercantile  classes  was  roused  t3  the 
subject,  their  most  important  interests 
were  at  stake,  and  it  is  inconceivable  that 
thev  did  not  from  that  time  use  every 
endeavour  in  their  power  to  obtain  in- 
formation on  the  subject,  and  avail  them- 
selves of  every  channel  of  knowledge  to 
ascertain  when  the  blockade  was  actually 
imposed.  It  was  not  only  their  interest  but 
their  boun  den  duty  to  pursue  such  measures , 

Dr.  Lu8hinoton*8  Judgment. 


for  it  never  can  be  reasonably  contended 
that,  having  received  such  information, 
the  subjects  of  neutral  states  had  a  right 
to  shut  their  eyes  and  to  stop  their  ears 
against  the  reception  of  that  knowledge 
which  such  a  state  of  circumstances  would 
naturally  generate.  They  had  no  ripht  to 
sav,  because  this  is  not  a  notification  of 
a  blockade  at  a  particular  time  or  hour, 
present  or  to  come,  we  will  consider  this 
intimation  of  what  is  about  to  take  place 
of  no  consequence ;  and  we  will  contend, 
when  the  blockade  is  imposed  on  Biga, 
that  we  are  entitled  to  be  placed  in  the 
same  situation  as  if  no  sucn  knowledge 
had  been  conveyed  to  us;  and  we  will 
assert — as  a  matter  of  right  and  justice 
and  common  sense — that  we  are  entitled 
to  the  same  notice  at  the  ports  blockaded 
as  if  no  communication  of  Sir  CharleM 
Napier^a  intention  had  been  made,  and  he 
had  not  quitted  us  for  the  very  purpose  of 
carrying  it  out. 

I  am,  therefore,  of  opinion  that  these 
communications  are  strong  evidence  tend- 
ing to  prove  the  notoriety  of  this  blockade  ; 
for  if,  as  I  have  already  said,  the  blockade 
was  established  in  fact,  these  circum- 
stances must  have  led  to  inquiry,  and 
inquiry  to  information. 

[There  was  further  evidence.  Lieutenant 
HaU  deposed  to  going  to  Memel  on  April 
17th  and  informine  Mr.  Hertelei,  the  Yioe- 
Consul,  ofthe  blockade  of  the  coast  of  Oour- 
land ;  he  remained  there  for  three  days,  and 
conversed  with  many  of  the  merchants, 
and  the  blockade  was  perfectly  well  known. 

Mr.  Hertelet  deposed  to  receiving  a 
letter  from  Lord  Bloomfield  on  April  17th 
stating  that  Sir  Oharles  Napier  would  im- 
mediately place  the  whole  of  the  Bossian 
ports  under  blockade,  and  to  giving  notice 
on  the  same  day  that  Sir  Cnarles  Napier 
had  placed  the  whole  of  the  Bussian  ports 
in  the  East  Sea  in  a  state  of  blockade.] 

Now  it  is  perfectly  true  that  this  notice 
so  given  does  not  perfectly  correspond 
with  the  instructions  of  Lora  BloomfiM; 
the  instructions  speak  of  intention ;  the 
notice  states  the  fact;  but,  if  the  fact 
were  true  as  relates  to  Biga,  to  Libaa, 
and  to  Windau,  how  can  it  be  a  matter  of 
any  possible  importance  that  there  was 
such  a  difference  as  I  have  mentioned 
between  the  instructions  and  the  notice  P(a) 

Captain  Key^e  letter  to  Mr.  Hertslet  of 
May  12th  stated  that  any  vessel  leaving  the 
blockaded  ports  after  May  15th  with  a  cargo 
would  be  confiscated ;  the  affidavit  of 
Mr.  Loueada,  H.M.  Consul  at  Biga,  stated 
that  the  blockade  was  known  there  on 
April  17th.  It  was  known  at  Lubeok  long 
before  May  10th.    Some  accounts  from 

(a)  Bat  see  the  judgment  of  the  Judicial 
Committee,  below. 
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Riga  denying  the  blockade  must,  accord- 
ing to  the  doctrine  of  Lord  SiovoeU,  be  re- 
ceived with  great  distmst,  as  the  inhabi- 
tants of  a  blockaded  port  hare  a  great 
interest  in  making  the  commercial  world 
believe  the  contrary.  The  blockade  was 
known  at  ELianbnrg  as  early  as  the  end 
of  April.  The  fact  that  the  Jagerine, 
of  Flensbnrgh,  had  been  warned  on 
April  18th  from  entering  Riga  was 
known  at  Flensbnrgh  soon  after  April 
18Ui.  This  information  did  not  remain 
buried  there,  but  in  all  probability 
mnst  haye  oircnlated  through  some  part 
of  ihe  Jkadah  dominions.  A  similar  cir- 
culation of  the  facte  must  have  taken 
place  with  respect  to  all  the  other  vessels 
warned,  whose  papers  were  endorsed,  aud 
these  were  above  one  hundred  in  number. 
The  evidence  on  the  part  of  the  claimants 
tended  rather  to  prove  the  absence 
of  formal  notification,  but  ignored  the 
general  notoriety.  The  answer  of  the 
British  Yice-Gonsul  at  Elsinore  was  that 
on  May  19th  he  had  not  been  officially  in- 
formea  of  the  blockade  of  the  Russian 
ports  in  the  Baltic,  but  he  did  not  state 
that  he  was  unaware  of  it  on  that  date. 
The  certificate  of  persons  of  respectability 
at  Elsinore  stating  that  they  had  not  re- 
ceived notice  of  any  efiectual  blockade 
being  established  was  rather  a  question  of 
opinion  than  of  facts .  The  Dani  sh  Min  ister 
for  Foreign  AjSairs  in  a  note  dated  Au- 
gust  3lBt  admitted  the  receipt  of  Sir  0. 
Napier^ §  letter  of  April  12th,  out  unfortu- 
nately omitted  to  notice  the  only  point  in 
quesirion,  whether  that  Gk>vemment  had  a 
knowledge  of  the  blockade  dsfuGto,  The 
statement  of  the  merchants  of  Copenhagen 
that  they  had  never  heard  even  a  loose 
romour  of  the  blockade  until  June  3rd  was 

incredible.3 

Can  I  believe  that,  after  the  evidence 
that  I  have  recapitulated  as  to  the  fact  of 
the  blockade  itself,  as  to  the  visiting  so 
many  vessels  and  endorsing  their  papers, 
after  all  the  communications  made  by  the 
ministers,  the  consuls,  the  officers,  the 
pablicationfl  at  Memel  and  at  Riga — con- 
sidering the  facility  of  communication 
between  all  the  ports  of  the  Baltic,  the 
earnest  desire  which  self-interest  would 
prompt  to  acquire  the  best,  the  earliest 
mformation — can  I  believe,  on  a  compari- 
son of  this  evidence,  that  the  fact  of  this 
blockade  was  not  known  at  least  in  a  very 
early  period  in  the  month  of  May  P 

Lord  Bloamfield  says  it  was  known 
prior  to  the  1st  of  May.  Suppose  it  was 
not  known  before  in  other  places,  how 
long  would  the  news  be  travelling  from 
Berlin  ?  I  will  not  attempt  to  fix  the  day,  be- 
cause itis  obvioas  that  Imowledge  may  have 
reached  various  ports  at  different  times. 

I  cannot  in  my  conscience  entertain  any 


rational  doubt  that  the  fact  was  so,  and  I 
hold  myself  bound,  therefore,  to  pronounce 
that  this  blockade,  bv  the  period  I  have 
stated,  was  matter  of  public  notoriety. 
But  I  wish  to  proceed  with  all  the 
care  and  all  the  caution  which  an 
earnest  desire  to  protect  the  subjects  of 
neutral  states  can  possibly  dictate ;  and  if 
there  be  a  rational  doubt,  however  small, 
I  wish  to  give  them  the  full  benefit  of  it. 
I  shall,  therefore,  limit  my  conclusion  by 
stating  that  I  consider  this  blockade  to 
have  been,  at  the  time  mentioned,  a 
matter  of  notoriety,  yet  not  of  such 
notoriety  as  to  bind  the  neutral  merchant 
absolutely  and  without  power  of  redemp- 
tion, but  sufficient  to  throw  upon  him — 
and  I  am  well  warranted  by  authority  in 
taking  this  position — ^the  onus  of  proving, 
if  it  should  be  in  his  power  to  do  so,  that 
he  was  pnrsuing  his  avocation  in  ignor- 
ance of  that  measure  which  had  generally 
become  so  publicly  known. 

By  these  conclusions  I  shall  be  guided 
in  determining  the  cases  brought  before 
me  with  respect  to  a  breach  of  the  block- 
ade of  the  coast  of  Courland,  and,  I  hope, 
with  a  just  regard  to  the  circumstances  of 
each  particular  case. (a) 

IX.  I  am  happy  to  say  that  I  have  arrived 
at  the  last  part  of  this  case  which  requires 
a  separate  discussion.  The  branch  of 
inquiry  on  which  I  am  now  entering 
involves  two  questions. 

First,  whether  the  16th  article  (6)  of  the 
treaty  of  G-reat  Britain  with  Denmark, 
1670,  be  now  in  force ;  and  if  so,  what  is 
the  construction  to  be  put  upon  it  P 

Similar  questions  arise  with  respect  to 
the  11th  article(c)  of  the  treaty  of  1661 
with  Sweden. 

(a)  The  Judicial  Committee  held  that  the 
notice  of  blockade  was  bad,  because  sach  notice 
extended  to  all  the  Russian  ports  in  the 
Baltic,  whereas  at  this  time  the  blockade  was 
confined  to  the  coast  of  Courland.  See  below, 
p.  424. 

(6)  XVI.  Alterutri  conffederatoruns  ejusque. 
sabditis  populove  cum  alterius  hostibus  com- 
mercium  habere,  atque  merces  qoascumque 
(^prohibitis  solummodo  quas  contrabandas 
vocant  ezceptis)  advehere  et  subminbtrare 
absque  ullo  impedimento  licebit,  nin  in  portubus 
loctsque  ah  altero  obtessisy  quod  si  fecerint, 
liberum  iafiien  ipsis  erit,  vel  obsidentibua  bona 
sua  divendere,  vel  ad  alium  quemvis  portum, 
loctunve  non  obsessum  sese  conferre. — Hertslet, 
Treaties,  vol.  1,  p.  191. 

(c)  XI.  Quamvis  superioribus  articulis 
hijus  fiederis  ac  amicitise  legibus  prohibitum 
sit,  ut  neuter  conf»deratorum  alterutrius  hosti- 
bus auxilium  atque  subsidium  prsestet,  subin- 
telligi  tamen  nnllo  modo  debet,  commercia  et 
narigationem  illi  conf ssderato,  ejusque  subditis 
ac  incolis,  qui  bello  non  est  immixtus,  cum 
hostibus  illius  federati,  qui  in  bello  versatur, 
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It  is  admitted  that  these  treaties  were 
made  at  the  time  they  purport  to  bear 
date,  and  conseqaently  were  engagements 
binding  upon  the  contraoting  powers.  To 
prove,  therefore,  that  the  treaties  them- 
selves, or  any  part  of  them,  are  not 
operative  at  the  present  time  must  be  an 
onus  on  those  who  assert  sach  position.  ^ 

The  question  of  revocation  ot  treaties  is, 
I  believe,  almost  novel  in  these  Courts. 
I  must  therefore  state  what  are  the  prin- 
ciples which  I  presume  ought  to  govern 
the  Court  in  so  important  an  inquiry.  In 
one  respect,  states  contracting  with  each 
other  in  forming  treaties^  dissolving  trea- 
ties, or  altering  treaties,  stand  in  a  very 
different  position  from  individuals.  Inde- 
pendent Governments  are  not  bound  by 
any  particular  form,  either  in  making 
contracts,  or  changing  or  annulling  them. 
Forms  are  indeed  in  use,  but  as  to  con- 
tracts affecting  only  the  mutual  interests 
of  the  contracting  parties  they  are  not, 
I  apprehend,  bound  to  observe  them. 

r  need  not  advert  to  the  effect  of  war  on 
treaties,  because  no  such  question  has 
arisen  here. 

Though  some  arguments  were  addressed 
to  the  Court,  the  aim  of  which  might  be 
to  prove  that  these  articles  were  obsolete, 
yet  without  entering  into  the  question 
whether  treaties  can  so  fall  into  desuetude. 


omnino  deuegata  esse.  Cautum  tantammodo 
sit  interim  ne  meroes  tdl»  vocatn  contrabandiB 
et  specialiter  neo  pecunia  nee  oommeatus,  nee 
arma,  bombardie  cum  suis  ifoiariis  et  aiiis  ad 
eas  pertinentibus,  ignes  missues,  palvis  tormen- 
tarius,  fomites  aliab  lunten,  globi,  cuspides,  ensee, 
lancesB,  has  tee,  bipeunes,  tormenta,  tub!  cata- 
pultarii,  valf(0  mortaria,  inductiles  sclopi,  vulgo 
petards,  glandes  igniarias  missiles,  vulgo 
granadffi,  furcfe  sclopetarise,  bandaliers,  sal- 
pi>tre,  sclopeti,  globuli,  seu  pils  qose  sclopetis 
jacubuitur,  cassides,  gales,  thoraces  loricatie, 
vulgo  cuirasses,  et  similia  armaturse  genera, 
milites,  equi,  omnia  ad  instruendos  equos 
necessaria,  sdopethecs,  balthei  et  quiecunque 
alia  bellica  instrumenta  uti  nee  naves  bellice  et 
prsesidiarise  hostibus  suppeditands  devehantur 
ad  alterius  hostes,  sine  periculo,  si  ab  altero 
confsderatorum  deprehendantur,  quod  predas 
cedant  absque  spe  restitutionis.  Neque  confs- 
deratorum  alteruter  sinat  ut  suonun  cujusquam 
opera  hostes  aut  perduelles  alterius  utantur, 
navesque  vendantur,  commodentur,  uUove  modo 
usoi  siut  alterutrius  hostibus  aut  perduellibus,  ad 
ejus  incommodum  aut  detrimeutum ;  alterutri 
autem  confsederatorum  ejusve  populo  subditisve 
cum  alterius  hostibus  commercium  habere, 
iisque  meroes  quascunque  (du  qui  bus  suprit 
exceptum  non  est)  advehere  licebit,  idque  sine 
ullo  impedimento,  nini  its  in  portvJbus^  locisgue, 
qui  ab  altero  obsidentur :  Quod  si  acciderit,  vel 
obsessorihus  bona  sua  divendere,  vel  ad  aittim 
quemvis  portum  non  obsessum  libere  se  conferre 
permissum  erit. — Dumont,  Corps  Diplomatique, 
vol.  6,  pts.  II.  and  III.,  p.  385. 

Db.  LutBIKOTOn't  JVDOXBHT. 


I  think  the  whole  history  of  these  treaties, 
and  the  discussion  respecting  them  so  late 
as  1793,  demonstrate  that  such  a  position 
cannot  in  this  case  be  maintainable. 

The  only  question  which  has  been  sub- 
stantially raised  for  my  decision  is,  if  I 
understand  it  rightly,  whether  the  Danish 
and  Swedish  treaties  before  mentioned 
have  been  as  to  particular  articles  revoked 
by  the  convention  of  1801.  The  terms  in 
wnich  such  a  proposition  is  stated  admit 
their  existienoe  up  to  that  period. 

If  one  written  statement  is  to  be  revoked 
or  altered  by  another,  there  are  onij  two 
means  by  wluch  such  effect  can  be  wrought 
— direct  revocation,  or  necessary  implica- 
tion. Direct  revocation  is  not  alleged. 
In  order  to  constitute  revocation  by  impli- 
cation the  inference  must  be  free  fi^in 
doubt :  it  must  be  proved  that  the  provi- 
sions contained  in  the  latter  instrument 
are  such  as  to  be  wholly  irreconcilable 
with  those  of  the  former — that  the  two 
cannot  reasonably  co-exist  together.  The 
presumption  is  against  such  a  reYOcatioD, 
oecause,  if  the  contraotinjj^  parties  intend 
to  alter  a  subsisting  article,  they  would 
naturally  so  express  themselves:  they 
would  use  revocatory  terms. 

Now,  the  articles  to  which  I  must  more 
particularly  address  my  attention  are  the 
16th  of  the  Danish,  and  the  11th  of  the 
Swedish  treaty,  which  precedes  it  by  some- 
where about  nine  or  ten  years. 

The  16th  article  is  in  these  words : — 

"  It  shaU  be  lawful  for  either  of  the  contract- 
ing parties,  and  their  subjects  or  people,  to  trade 
with  the  enemies  of  the  other,  aud  to  convey 
and  supply  to  them  any  merchandise  whatever, 
except  only  those  prohibited  goods  wbieh  are 
called  contraband,  without  any  impedimenl, 
unless  in  ports  and  places  besieged  by  the  other ; 
which  if  Uiey  shooid  do,  they  shall  nevertheless 
be  at  liberty  either  to  sell  their  goods  to  the 
besiegers,  or  to  carry  them  to  any  port  or  place 
not  besieged." 

This  treaty,  I  should  observe,  was 
originally  in  Latin. 

I  must  now  oome  to  the  convention  of 
June  17th,  1801,  between  Great  Britain 
and  Bussia,(a)  to  which  Denmark  (()  and 
Sweden  (e)  afterwards  became  parties.  It 
is  mentioned  that  the  intention  was  that 
all  the  former  treaties  should  be  renewed 

(a)  1  Hertslet,  Treaties,  vol.  I,  p.  209. 

(6)  lb.  205. 

(c)  Martens,  Supp.  au  Recueil,  vol.  8.  p.  196. 
By  Art.  2,  Great  Britain  and  Sweden  agreed  to 
observe  the  provisions  of  the  convention  oi 
June  17th,  1801,  between  Great  Britain  and 
Russia,  **  aux  differences  prfts  qui  resnltent  de  la 
teneur  des  traits  et  eogagemens  ^'riatanii  entre 
la  Su^de  et  PAngletetre,  et  qoi  doivent  Mie 
confirmcs  et  renouvel^  en  vertu  de  la  susdile 
convention." 
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by  thisconTention  when  Denmark  acceded 
to  it ;  for  thej  sajia) — 

"  nve  and  except  the  differenceB  which  re- 
suJt  firom  the  nature  of  the  treaties  and  engage- 
ments antecedently  subsisting  between  Enghmd 
snd  Denmark,  of  which  the  continuance  and 
renewal  are  secnred  by  the  aforesaid  conyen- 
tion." 

1  take  it«  therefore,  that  the  conyention 
of  1801  generally  confirmed,  revived,  and 
broQght  into  ezietence,  the  same  as  if 
there  had  been  no  war,  adl  the  treaties  pre- 
Tioiuly  enbeiflting  between  Denmark  and 
England,  and,  amongst  others,  this  iden- 
tical treaty'.  That  confines  the  considera- 
tion to  the  simple  question  whether 
anything  is  to  be  found  in  the  convention 
of  1801  which  will  annul  directly  or 
indirectly  the  article  in  question.  I 
hardly  Imow  where  to  fix  my  attention 
in  this  case.  Perhaps  it  is  better  to  begin 
by  observing  that,  beyond  all  doubt, 
there  are  no  revocatory  clauses,  and  that 
the  question  is  one  of  necessary  implica- 
tion ;  whether,  in  fact,  it  was  the  intention 
of  these  parties,  without  stating  it,  to  sub- 
stitute the  provisions  in  the  treatv  of  1801 
for  the  16th  article  of  the  Danish  treaty, 
and  the  11th  article  of  the  Swedish  treaty. 

1  am  not  quite  sure  whether  I  am  correct, 
but  I  understood  the  argument  of  Her 
Majesty's  Advocate  to  be  founded  upon  the 
3rd  article  of  this  treaty  (of  1801)  and  espe- 
cially upon  the  division  of  it  marked  No.  4 — 

*  That  in  order  to  determine  what  character- 
ises a  blockaded  port,  that  denomination  is  given 
only  to  a  port  where  there  is,  by  the  disposition 
of  the  power  which  attacks  it  with  ships  station- 
ary or  sufficiently  near,  an  evident  danger  in 
entering.  That  tne  ships  of  the  neutral  shall 
not  be  stopped  but  upon  jnst  causes  and  evident 
facts ;  that  they  be  tried  without  delay,  and  that 
the  proceedings  be  always  uniform,  prompt,  and 
legaL^C*) 

(a)  Hertslet,  Treaties,  vol.  1,  p.  209. 

(6)  lb,  215.  This  clause  of  the  convention 
of  June  17th,  1801,  was  a  surrender  by  Russia 
of  the  definitions  of  a  blockaded  port  put  for- 
vrard  in  the  Armed  Neutralities  of  1780  and 
1800,  as  to  which  see  Manning,  Law  of  Nations, 
ed.  Amos,  Book  V.,  c.  6.  The  Armed  Nen« 
inlicy  of  1780  declared  the  only  ports  recog- 
nised as  blockaded  should  he  those  "  o\k  il  y  a, 
par  la  disposition  de  la  puissance  qui  Tattaque 
sTec  des  vaisaeaux  arrdt6s  et  sni&sament  proches, 
on  danger  Evident  d*entrer ;  **  the  Armed  Neu- 
trality of  1800,  Uiose  "  oil  il  y  a  par  la  disposi- 
tion de  la  puissance  qui  Fattaque  avec  des 
▼lisseanx  andtes  et  suffisament  proches  un 
danger  Evident  d'entrer,"  and  declared  <'que 
tout  bitiment  naviguant  vers  un  port  bloqu6  ne 
pourra  Aire  regard^  d'avoir  contravenu  k  la 
pnfisente  convention,,  que  lorsqu'  apr^s  avoir  et& 
STerti  par  le  commandant  des  blocus  de  T^tat 
da  port,  U  tAchera  d'y  p4n£trer  en  empluyant 
la  force  ou  la  ruse." 


I  have  looked  through  the  whole  of  this 
treaty  (of  1801)  very  carefully ,  and  have  paid 
due  attention  to  the  argument  of  Her  Ma- 
jesty's Advocate,  that  it  must  be  intended 
as  revocatory,  because  the  new  convention 
of  1780  has  been  embodied  in  this,  almost 
word  for  word— with  the  single  exception 
of  the  two  articles  which  were  most  ooiec- 
tionable  to  Great  Britain — viz.,  that  free 
ships  made  f^ee  ^oods,  and  the  article 
of  search,  of  notice,  and  of  blockaded 
ports  (a) — and  therefore  this  treaty  of 
1801  must  be  considered  a  substitution 
for,  or  rather  a  revocation  of,  the  16th 
article  of  the  treaty  of  Denmark  of  1670. 

On  this  point  I  would  first  observe  that, 
beyond  all  doubt  whatever,  there  are  no 
revooatoi^  words ;  and  I  must  say  that  I 
cannot  discover  any  terms  in  tlds  treaty 
which  I  am  justified  in  construing  to  be 
a  revocation  by  implication,  nor  any  inten- 
tion to  substitute  this  treaty,  or  any  part 
of  it,  for  the  stipulations  contained  in  the 
16th  article;  I  must  add  that  I  do  not 
perceive  the  slightest  inconsistency  in 
the  16th  article  of  the  Danish  treaty  and 
this  treaty  of  1801  subsisting  together.  I 
will  add  this  with  regard  to  the  Swedish 
treaty  of  1661,(b)  the  provisions  of  that 
article  the  11th,  as  to  contraband,  were 
altered  in  1803,  (o)  and  no  notice  was  taken 
of  the  remainder. 

In  the  documents  themselves,  I  see  no 
reason  to  pronounce  a  judicial  opinion  in 
favour  of  a  revocation.  There  are  circum- 
stances, however,  which,  if  I  am  correctly 
informed,  tend  to  show  that  some  concep- 
tion was  entertained  that  a  revocation  was 
intended.  I  advert  to  the  fact  that  the 
reservations  as  to  Sweden  and  Denmark, 
inserted  in  the  British  instructions  from  the 
Admiralty  in  1793,  were  not  inserted  in  any 
instructions  issued  in  the  war  commen- 
cing in  1803;  and  also,  what  appears  still 
more  extraordinary,  I  cannot  find  any 
trace  of  the  articles  in  question  becoming 
the  subject  of  discussion  in  these  Courts. 
But,  if  alll  have  now  stated  be  correct,  I 
do  not  perceive  how  such  circumstances 
ought  to  influence  my  present  judgment, 
for  the  omission  to  which  I  have  alluded 
mav  possibl;^  have  been  unintentional, 
and  even  if  intentional,  it  was  the  act  of 
one  of  the  contracting  parties  only.  I  am 
at  a  loss,  indeed,  to  conceive  how  it  hap- 

gened  that  when  so  many  Danish  and 
wedish  vessels  were  captured,  these  ar- 
ticles were  not  brought  into  controversy  : 
but  the  omission  to  seek  a  remedy  cannot 
alter  a  contract. 

For  these  reasons,  I  feel  myself  bound 
to    come    to    the     conclusion    that   the- 


(a)  See  above,  p.  401. 

(fi)  See  above,  p.  899  a. 

{^c)  Martens,  Becueil,  Supp.  vol.  8,  p.  695. 
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16th  article  of  the  treaty  with  Denmark 
of  1670,  and  the  11th  article  of  the  treaty 
with  Sweden  of  1661,  are  nnreyoked  and 
in  fnll  vigour.  The  most  difficult  task 
remains ;  for,  admitting  these  articles  to 
be  in  force,  what  is  their  tme  meaning, 
and  how  are  they  to  be  construed  P 

I  apprehend  that  I  must  first  look  to 
the  articles  themselves,  and  if  the  mean* 
ing  intended  to  be  expressed  is  clear,  I  am 
not  at  liberty  to  go  further. 

If  there  be  doubt,  I  should  in  an  ordinary 
course  seek  elucidation  by  reference  to 
the  circumstances  under  which  the  treaties 
were  concluded.  I  have  used  my  best  en- 
deavours to  obtain  information,  but  I 
must  candidly  acknowledge  that  I  am 
unable  to  refer  to  any  auxiliary  informa- 
tion of  this  description.  I  cannot  find  any 
information  as  to  the  peculiar  circum- 
stances attending  the  country  at  the  time 
these  treaties  were  made  which  would 
throw  any  light  upon  the  present  question. 
Contemporary  exposition  would  be  the 
next  resource ;  I  have  none,  and  I  have 
not  heard  that  there  was  any  contemporary 
exposition.  In  the  very  able  argument 
addressed  to  the  Court,  I  was  not  apprised, 
and  I  do  not  know,  whether  these  articles 
were  carried  into  execution,  and  if  yea, 
how,  during  any  war  prior  to  1793;  or  if 
so,  to  what  extent. 

Again,  with  regard  to  modem  exposi- 
tion, this  may  be  of  two  kinds : 

First,  an  explanation  solemnly  agreed 
between  the  two  States  reconcilable  with 
the  terms  of  the  articles.  An  inter- 
pretation of  this  kind,  though  it  might 
not  be  quite  in  unison  with  my  own 
opinion,  I  should  hold  myself  bound  to 
accept. 

Secondly,  an  interpretation  which  the 
words  of  me  article  do  not  admit.  Such 
an  interpretation  might  be  more  properly 
called  a  substitute  for  the  original  mean- 
ing, but  a  substitute  agreed  to  by  both  the 
contracting  powers.  Assuming  this  to 
happen,  I  must  have  the  authority  of  the 
Government  under  which  I  sit  that  such  an 
agreed  interpretation  has  taken  place.  I 
should  then  receive  it,  not  as  a  construc- 
tion, but  as  an  agreed  settlement  of  a  diffi- 
culty. 

I  must  always  remember  the  limits 
within  which,  as  a  Court  of  Justice,  I  can 
act.  It  is  quite  right  that  the  Court  of  Ad- 
miralty should  decide  whether  one  treaty 
has  been  revoked  or  altered  by  another  ; 
it  is  equally  within  its  province  to  con- 
strue the  meaning  of  a  treaty ;  but  if  any 
change  has  taken  place  by  diplomatic  ar- 
rangements only  relating  eitner  to  the 
subsistence  and  continuing  effect  of  the 
treaty,  or  to  any  alteration  in  its  mean- 
ing, that  is  matter  for  the  two  Gk)vem- 
ments,  and  not  fit  for  a  judicial  tribunal. 

Dr.   LuSUINOTON'b  JUDOttBllT. 


It  has  been  contended  that  tiiese  treaties 
must  have  been  intended  to  confer  some 
peculiar  privile^s  on  Denmark  and 
Sweden,  otherwise  why  should  such 
treaties  be  framed?  Or,  to  express  the 
same  idea  in  other  words,  that  in  case  of 
war  Denmark  and  Sweden  should,  as  neu« 
trals,  have  some  advantage  over  other 
neutral  countries.  First,  I  will  observe 
that  it  may  be  not  altogether  unusual  for 
a  treaty  to  be  made  merely  declaratory  of 
the^law,  not  giving  any  peculiar  advantage 
to  either  of  the  contracting  powers;  and 
such  is  the  opinion  expressed  by  Mr. 
Wheatan  with  regard  to  tbe  treaty  with 
America  in  1794.(a) 

He  says— 

**  The  stipulation  in  the  treaty  intended  to  be 
enforced  by  these  instmctioDS  seems  to  be  a  cor- 
rect exposition  of  the  Law  of  Nations,  and  if 
admitted  by  the  contracting  parties  to  be  a  cor- 
rect exposition  of  that  law,  or  to  eonstitnte  a 
role  between  themselves  m  place  of  it,'* 

Without  any  reference  to  these  particular 
treaties,  I  must  express  my  serious  doubt 
whether  the  principle  involved  in  such 
proposition  can  be  maintained, — whether 
it  was  quite  consistent  with  the  Law  of 
Nations  to  confer  on  one  neutral  rights  as 
to  blockades  which  did  not  belong  to 
others.  The  true  principle  is,  that  the 
evils  arising  to  neutral  nations  from  war, 
and  especially  the  exercise  of  the  right  of 
blockade,  are  evils  which  ought  to  fall  on 
all  according  to  the  same  rule  ;  that  it 
would  be  wholly  contrary  to  law  and 
justice  to  allow  one  neutral  to  trade  with 
a  blockaded  port,  and  exclude  others.  So, 
in  a  less  degree,  but  still  equally  in  prin- 
ciple, it  could  not  be  consistent  with 
justice  to  relax  the  precaution  or  diminish 
the  safeguards  agamst  entering  a  block- 
aded port  in  favour  of  one  or  two  neutral 
states,  to  the  prejudice  of  others ;  because 
so  doing  would  be  giving  them  facilities 
and  inducements  which  others  did  not 
possess,  and  so  confer  upon  them  a  special 
commercial  advantage  not  warranted  by 
other  distinguishing  circumstances ;  and, 
moreover,  such  a  measure  might  justly 
be  complained  of  on  another  ground, 
viz.,  that  all  restrictions  with  regard  to 
blockades  are  only  justifiable  to  the  ex- 
tent that  they  are  necessary  to  effect  their 
object;  and  that  if  a  restriction  is  not 
necessary  to  be  imposed  on  one  neutral 
state,  it  is  equally  unnecessary  to  be  ap- 
plied to  another. 

I  will  illustrate  the  foregoing  reasoning 
by  reference  to  the  subject  of  oontraban£ 
Now,  we  all  know  that  there  is  contra- 


(a)  Wheaton,  Intematioiial  Law,  Vol.  11^ 
p.  238,  ed.  1886  ;  ed.  Boyd,  §  516. 
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band  by  the  general  law,  contraband  by 
special  treaty,  and  artioles  excepted  from 
contnband  for  special  reasons,  particn- 
larly  as  being  the  growth  and  produce  of 
a  country.  Suppose  France  and  Russia 
to  be  at  war,  and  Belgium  and  Great 
Britain  to  be  neutral  countries,  what 
would  be  said  of  a  treaty  whereby  France 
a^peed  to  allow  the  manufactures  of 
Li^e,  being  of  the  nature  of  general  con- 
traband, to  go  without  let  or  hindrance  to 
BoBsia  P  Would  not  Great  Britain  have 
a  rieht  to  say,  **  The  whole  law  of  contra- 
band depends  upon  the  right  of  self-pro- 
tection ;  if  necessary  at  all,  it  is  equally 
necessary  against  all ;  and  you  have  no 
right  to  keep  the  burden  upon  me,  and 
release  anotner  to  my  disadvantage  *'  p 
For  these  reasons,  without  saying  to  what 
construction  I  may  be  compelled  to  come, 
I  think  strong  objections  in  principle  lie 
to  the  proposition  contended  for  by  Dr. 
Tvnu. 

To  carry  this  matter  a  little  farther. 
When  I  am  told  that  by  these  treaties 
extraordinary  rights  were  conferred  on 
Sweden  and  Denmark,  I  should  have  liked 
to  know  what  was  the  law  gOYeming 
blockades  such  as  the  present  in  those 
days  when  the  treaties  were  framed,  and 
in  what  particulars  these  treaties  differed 
from  that  law.  It  would,  perhaps,  not  be 
easy  to  show  what  the  law  was.  It  is 
within  the  bounds  of  possibility,  looking 
at  the  unsettled  state  of  the  law  at  that 
neriod,  that  liie  alterations  supposed  to 
We  been  made  by  those  treaties  were 
only  an  exemplification  of  the  then  exist- 
ing law — a  declaration  of  what  should  be 
taken  to  be  the  law. 

On  the  other  himd,  however,  it  must  be 
admitted  that  the  circumstances  of  the 
exception  from  the  Admiralty  Orders  of 
1793,  and  Mr.  Keene's  negotiation  about 
the  same  period,  show  that,  in  the  opinion 
of  the  British  G<)vemment  at  that  period, 
there  was  some  peculiar  privilege  reserved 
by  these  treaties  to  Sweden  and  Denmark. 
That  privilege  was  construed  to  be  a  right 
to  warning. 

These  (Admiralty)  instructions  are  very 
short,  and  we  must  recollect  that  upon  the 
occasion  when  they  were  issued,  Great 
Britain  and  other  European  countries 
<xmceived  that  such  was  the  state  of  war- 
fare with  France,  that  it  was  lawful  to 
resort  to  the  most  extraordinary  measures 
for  the  purpose  of  crushing  the  French 
pstion,  even  to  the  attempt  of  endeavour- 
ing to  starve  them.  The  first  object  of 
these  instractions  is  contained  in  article  1 ; 
all  neutral  vessels  laden  with  com,  &c., 
bound  to  any  French  port,  or  to  any  port 
occupied  by  the  French  troops,  were  to  be 
detamed,  and  the  right  of  pre-emption  exer- 
cised ;  and,  to  the  Iwst  of  my  recollection,  I 


believe  they  received  ten   per  cent,  for 
ireight.(a)    The  second  article  was — 

**  It  shall  be  lawfhl  for  the  commanders  of 
His  Majesty's  ships  of  war,  and  privateers  that 
have,  or  may  have,  letters  of  marque  against 
France,  to  seise  all  ships,  whatever  be  their 
cargoes,  that  shall  be  found  attempting  to  enter 
any  blockaded  port,  and  to  send  the  same  for 
condemnation,  together  with  their  cargoes,  ex- 
cept the  ships  of  Denmark  and  Sweden,  which 
shall  only  he  prevented  from  entering  on  the 
first  attempt,  but  on  the  second  shall  be  sent  in 
for  condemnation,*' 

Now,  it  is  perfectly  clear  to  my  mind, 
and  no  person  can  deny,  that  it  must  have 
been  intended  by  these  instructions  to 
have  referred  to  treaties  which  were  in 
existence,  and  that  in  consequence  of 
these  treaties  this  privilege  was  given  to 
Denmark  and  Sweden. 

When  we  go  to  the  third  article 
(of  the  instructions),  I  must  confess  that, 
when  one  comes  to  construe  the  treaty 
itself,  it  does  leave  a  court  of  justice 
in  a  great  difficulty  indeed.  The  third 
article,  supposing  I  understand  it  rightly, 
and  that  pains  were  taken  in  framing 
these  articles,  relates  to  blockade  by 
declaration,  in  which  case  Danish  and 
Swedish  ships  are  all  put  on  the  same 
footing  as  others,  and  there  is  no  ex- 
ception at  all. 

I  must  not  call  that  a  construction  of 
the  treaties,  because  that  would  be  wrong ; 
this  was  the  step  taken  by  His  Majesty's 
Government  at  that  time  in  consequence 
of  the  treaties  between  Denmark  and 
Sweden.  (6)  There  are  several  reasons 
which  render  it  very  doubtful  whether  I 
can  take  these  instructions  as  my  guide. 
First,  I  can  hardly  consider  them  as  a 
construction  of  the  words  of  the  articles 
(of  the  treaties),  for  I  can  find  no  words  in 
the  articles  to  bear  them  out.  They  can 
be  made  to  bear  them  out  onlv  by  putting 
words  into  the  articles  wnich  appear 
neither  expressly  nor  by  implication. 
There  is  not  a  word  as  to  warning  off 
the  first  time  to  be  found  in  any  one 
of  the  articles  (of  the  treaties),  nor  any- 
thing approaching  to  it.  ^ 

Seconaly,  as  an  exposition  of  the  articles, 
they  are  loose  and  unsatisfactory  ;  for  the 
great  question  of  all  will  still  remain 
unsolved,  viz.,  whether  a  Danish  vessel 
would  be  entitled  to  a  warning  if  she  pro- 
ceeded with  a  knowledge  of  the  blockade 
de  facto,  and  made  an  attempt  to  break 

(a)  See  the  Memorial  to  the  Court  of  Den- 
mark justifying  these  measures,  Ann.  Beg. 
1798,Chron.  176. 

(6)  See  the  protest  of  the  Court  of  Denmark 
against  these  instructions  as  opposed  to  the 
treaties  with  Denmark,  Ann.  Beg.  1793,  Chron. 
179. 
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it ;  that  is  not  solved  by  these  instractions 
or  by  anything  else. 

Thirdly,  this  exposition,  if  such  it  may 
be  called,  or  agreed  constmotion,  was 
temporary  only,  and,  so  far  as  I  know,  its 
duration  ended  with  that  war. 

Fourthly^,  Mr.  Keene'e  despatch  justifies 
me  in  saying  that  this  was  not  an  exposi- 
tion of  the  articles,  bat  a  substitution  for 
them ;  and  I  apprehend  that  I  am  not  at 
liberty  to  engrah  it  into  judicial  proceed- 
ings, except  under  the  authority  of  the 
Government  under  which  I  sit,  and  no 
such  authority  I  have. 

Let  us  see  what  Mr.  Keene  says.  Ad- 
dressing the  Minister  of  Sweden,  he 
says  (a)— 

**  The  Minister  of  Sweden  will  no  doubt  ob- 
serve that  the  rales  prescribed  in  these  orders 
are  more  favourable  to  Sweden  than  those 
stipulated  in  the  treaty  existing  between  the 
two  Courts,  as  in  the  treaty  all  transports  of 
provisions  to  an  enemy  are  declared  contraband, 
and  subject  to  confiscation.'* 

This  may  be  peculiar  to  Sweden,  be- 
cause the  two  treaties  differ  as  to  contra- 
band ;  but  the  next  passage  cannot— 

'*  The  exception  in  favour  of  Sweden  in  the  article 
of  these  regulations  concerning  blocked-up  ports 
is  founded  upon  the  same  treaty,  the  principles 
of  #hich  are  perfectly  consistent  with  tbe  pre- 
scriptions given  to  the  commanders  of  His 
Migesty's  armed  vessels." 

These  are  the  regulations  which  the 
Government  for  the  time  being  chose  to 
enact,  founded  on  the  treaty.  Then  he 
goes  on — 

*<  It  can  certainly  not  be  imagined  that  the 
object  of  this  treaty  has  been  to  permit  to 
the  vessels  belonging  to  neutral  powers  to 
renew  their  attempts  of  entering  blocked  up 
ports  as  many  times  till  («ic)  they  succeed  in 
throwing  provisions  into  them  ;  they  have  only 
been  exempted  from  the  punishment  of  confis- 
cation on  the  first  attempt." 

If,  then,  I  am  not  aathorized  to  take 
these  instructions  as  the  arrangement  made 
between  the  two  Governments,  and  as  a 
permanent  settlement,  I  must  put  upon 
those  articles  (of  the  treaties)  tnat  inter- 
pretation which  I  think  the  words  in  which 
they  are  expressed  require,  and  which  they 
were  intended  to  bear  at  the  time  of  tho 
contract;  that  is,  if  we  ought,  with  our 
little  means  of  judging,  to  say  what  the 
contracting  parties  intended  in  1661  and 

1670. 

rirst,  it  is,  I  conceive,  perfectly  clear 
that  these  articles  do  not  give  any  general 
right  or  liberty  to  go  to  blockaded  ports. 

The  words  of  the  16th  article  are: — 
They  shsAl  have  f^reedom  of  course  to  go 
anywhere  they  please  without  impediment 

(a)  Ann.  Reg.  1793,  Chron.  174. 
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"  unless  in  ports  and  places  besieged  by 
the  other."  Therefore,  construing,  as  I 
believe  I  must,  obsesium  to  be  commen- 
surate with  the  biege  or  blockade,  or 
both,  it  was  intended  that  Denmark  and 
Sweden  should  not  convey  merchandise 
to  blockaded  places. 

With  regard  to  what  follows,  I  might 
enter  into  some  nice  disquisitions  with 
respect  to  the  two  treaties,  because  the 
treaty  of  Sweden,  which  perhaps  I  may 
call  the  mother  treaty^  of  the  two,  is  in 
these  wordp,  **  guod  8%  acetderii," 'w\doh.  ib 
construed  to  mean,  "  if  they  happen  to  go 
to  blockaded  ports.'*  The  words  are  *'  gw)d 
ei  aoeiderU,'*  the  meaning  may  be — unin- 
tentionally approaching  them ;  the  words 
in  the  Danish  treaty  are, "  qw)d  §%focerifU" 
these  words  are  equally  left  without 
auxiliary  explanation ;  they  must,  I 
grant,  looking  at  the  whole  context, 
necessarily  mean  this — ^if  they  should  in 
some  way  or  other,  but  how  nobody  can 
tell,  approach  blockaded  ports. 

My  opinion  is,  therefore,  there  was  no 
general  ri^ht  to  go  to  blockaded  ports,  and 
such  a  stipulation  would  not  only  haye 
militated  against  the  right  of  blockade, 
but  would  have  been  repugnant  to  the  just 
rights  of  other  neutral  nations. 

In  what  cases,  then,  were  these  articles 
to  apply  P  There  are  insuperable  diffi- 
culties to  any  literal  interpretation  of  the 
words  of  the  articles,  arising  most  probably 
from  our  ignorance  of  the  circumstanoes 
for  which  they  were  intended  to  provide. 

It  is  my  beUef ,  though  a  belief  I  cannot 
act  upon,  that  there  was  some  particular 
commercial  intercourse,  a  regard  to  which 
dictated  these  compacts,  suoh  as  a  supply 
of  provisions,  or  some  similar  commodity; 
for  it  is  almost  an  absurdity  to  suppose 
that  these  articles  applied  to  cargoes  of 
every  description.  Observe  the  altematiye 
— you  may  take  the  cargo,  according  to 
one  construction,  to  a  blockaded  port,  the 
blockading  squadron  must  bu^r  it,  or  yon 
must  take  it  to  another  port.  Now,  could 
it  be  supposed  that  a  Duiish  or  Swedish 
vessel  should  carry  a  cargo  of  silks  and 
satins,  or  pig  iron,  to  the  blockading  fleet, 
and  say,  "fiuy  my  cargo,  or  send  me  to 
an  enemy's  port  not  blockaded  "  P 

It  must  have  been  intended  that  the 
commodity  offered  to  the  squadron  should 
be  a  commodity  possible  to  be  bought; 
there  can  be  no  other  meaning  to  that  part 
of  the  treaty. 

I  incline  to  think  that  the  only  mode  of 
arriving  at  a  safe  conclusion  is,  to  deter- 
mine what  is  not  the  meaninfif*  or  what  is 
sometimes  called  the  process  of  exhaustion. 

It  is  agreed  then,  first,  that  this  article 
does  not  destroy  the  right  of  blockade 
generally.  Does  it  mean  that  a  Swedish 
or  Danish  vessel  may,  with  a  perfect  know- 
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ledge  of  the  blockade,  sail  with  a  cargo 
for  that  blockaded  port,  get  ip  if  she  oaa 
witfaoat  being  stopped  by  the  craisers,  aad 
if  stopoed,  say,  *'  True,  1  was  going  to  the 
bbclnaed  port,  bat  you  have  oanght  me ; 
bay  my  cargo,  or  send  me  to  another  port 
not  blockaded  "  ? 

Would  that  be  a  rational  exposition  P 
What  would  be  the  consequence  P  All 
Swedish  and  Danish  vessels  might  sail  for 
any  of  the  blockaded  ports,  for  Riga,  get  in 
if  they  could ;  if  turned  back,  sail  along 
the  blockaded  coast,  slip  into  Windau  or 
Libau,  or,  if  stopped  by  another  cruiser, 
say,  "I  have  been  warned;  1  am  in  my 
course  to  some  port  not  blockaded."  If 
this  be  the  sort  of  warning  claimed  for  a 
ship  intending  to  violate  the  blockade, 
I  say  that  such  a  construction  is,  not  only 
not  to  be  found  within  the  four  corners  of 
the  treaty,  but  is  repugnant  to  the  spirit 
of  it — destructive  of  all  just  rights  belong- 
ing both  to  belligerents  and  other  neutral 
states. 

But  there  is  another  possible  interpreta- 
tion which  I  will  put  to  the  test.  A  Danish 
vessel,  cognizant  of  the  blockade,  but 
without  any  intention  to  violate  it,  sails 
straight  for  the  blockading  squadron,  says, 
'*  Buy  my  cargo,  or  let  me  go  to  an  un« 
blockaded  port."  I  think  this  might  be 
one  of  the  meanings,  and  if  such  a  case 
should  occur,  I  would  restore  the  vessel. 

Take  another  state  of  things,  a  Danish 
vessel  proceeding  for  a  blockaded  port  in 
ignorance  of  the  blockade.  By  tne  or- 
dinary law  of  blockade  she  will  not  be 
condemned,  unless  the  blockade  had  been 
notified  to  Denmark,  or  unless  the  block- 
ade had  become  so  notorious  that  know- 
ledge must  be  presumed.  Does  the  treaty 
make  any  difference  in  such  a  case  P 

In  the  case  first  supposed,  of  notification 
to  Denmark,  it  could  not  be  argued  that 
ignorance  could  be  any  excuse,  when  that 
ignorance  arose  from  the  fault  of  the 
Danish  Government,  in  not  informing  her 
subjects,  as  Lord  SioweU  held  it  was  the 
dul^  of  every  government  so  receiving  a 
notification  to  do.  (a) 

Then  consider  the  case  of  ignorance  of  a 
blockade  defacio.  There  might  be  a  case 
of  generfbl  notoriety,  and  yet  of  particular 
ignorance — ^a  case  where,  unless  there  was 
some  stipulation  by  treaty,  the  presumption 
of  knowledge  onght  to  prevail  against  the 
fact  of  ignorance.  Does  this  treaty  pro- 
nde  for  such  a  contingency  P  Possibly  it 
might  have  been  intended  so  to  do.  It  is 
possible  that,  as  this  treaty  is  universal  in 
its  terms,  and  not  confined  to  the  Baltic, 
and  as  Denmark  and  Sweden  were  in  those 
times  difficult  of  access,  this  might  have 


(a)  See  The  Nepiunus,  2  C.  Kob.  110. 


been  the    intention    of    the    contracting 
parties. 

Be  it  so,  then,  though  circumstances 
have  wholly  changed ;  yet  if  such  a  case 
occur,  Danish  ships  and  property  shall  be 
protected. 

Is  there  any  other  possible  state  of  things 
in  which  Denmark  or  Sweden  (I  speak  of 
them  indiscriminately)  could  reasonably 
claim  a  benefit  under  this  treaty  P  I  will 
exercise  my  ingenuity  to  find  a  case — say 
a  case  of  doubt  as  to  the  continuance  of  a 
blockade— of  justifiable  doubt.  What  is 
the  extent  of  any  reasonable  demand  on 
the  part  of  the  merchant  vessels  in  such  a 
case  P  Liberty  to  approach  the  blockading 
squadron  and  make  inouiries.  Produce  the 
case  of  reasonable  doubt,  and  of  directing 
the  course  of  the  vessel  to  the  blockading 
squadron  for  such  purpose,  I  will  release 
her. 

Now,  what  cause  of  complaint  has  Den- 
mark or  Sweden  P 

I  have  provided  for  every  case  that  I  can 
even  imagine  for  the  protection  of  their 
merchant  vessels,  if  their  commerce  be 
conducted  with  integrity  and  due  refi;ard 
to  the  rights  of  the  belligerent.  If  there 
be  any  other  state  of  things  which  could 
require  a  similar  remedy,  I  would  provide 
for  that  also ;  but  do  not  tell  me  that  I 
have  given  to  Denmark  and  Sweden  no 
more  than  other  nations  could  justly  claim 
until  you  have  proved  to  me  what  the  state 
of  the  law  was  prior  to  1661 ;  until  you 
have  shown  me  that,  either  this  treaty  was 
not  declaratory  of  that  law,  or,  if  it  were 
not,  that  the  Law  of  Nations,  since  1661, 
has  not  grown  up  to  the  same  proportions. 
Show  me  in  short,  that  my  construction 
is  not  consistent  with  justice,  or  with  the 
fair  import  of  the  worcU  of  the  treaty,  and 
I  will  abandon  it ;  but  if  no  complaint  can 
fairly  be  raised,  and  no  grievance  pointed 
out,  I  will  adhere  to  my  own  interpreta- 
tion, and  not  adopt  that  which  the  con- 
venience of  the  moment  or  the  inevria  of 
statesmen  might  have  induced  them  to 
resort  to  for  the  sake  of  temporary  acqui- 
escence. 

X.  Having  now  stated  the  various  con- 
clusions to  which  I  have  come  with  regard 
to  this  blockade  and  the  treaties,  I  pro- 
ceed to  adjudicate  upon  the  case  of  the 
FrancUha  in  conformity  with  those  con- 
clusions, and,  I  hope  also,  with  the  true 
result  of  the  evidence. 

The  present  consideration  is  confined  to 
the  ship  only,  (a)  The  vessel  is  a  Danish 
vessel,  and  in  the  month  of  April  left 
Spain  with  a  mixed  cargo,  destined  for 

(a)  On  a  subseqaent  day  the  cargo  was  also 
condemned. 
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the  Baltic,  and  bonnd  to  Elsinore  for 
orders.  Mr.  Arboe,  the  owner  of  the 
yessel,  was  resident  at  Copenhagen. 
What  were  the  precise  orders  the  master 
received  I  have  no  means  of  knowing 
with  accuracy.  She  left  Elsinore  on  the 
14th  May,  and  I  must  seek  for  her  desti- 
nation in  the  eyidence  of  the  master,  the 
papers  in  general  terms  describing  the 
voyage  to  be  to  the  Baltic. 

The  master's  account  on  the  18th  inter- 
rogatory is,  that  his  owner's  orders  were 
to  proceed  to  Memel,  but,  he  says — 

<*  If  there  was  no  blockade,  and  if  the  English 
ships  <^  war  would  permit,  I  was  ordered  to 
proceed  to  Riga,  and  I  was  sailing  to  ascertain 
thiB  fi^m  the  English  when  captured.  The 
voyage  was  to  have  ended  at  Riga,  if  not 
blockaded,  and  if  permitted  to  go  in  and  out.*' 

Now,  it  is  of  the  last  importance  in  this 
case  to  try  the  credit  of  the  master. 

First,  then,  he  has  sworn  that  his  orders 
were  to  go  to  Memel,  a  nentral  port,  to 
which  he  was  entitled  to  go,  and  so  far 
well ;  he  does  not  say  he  was  to  go  to 
Memel  to  make  inquiries  there  as  to  the 
blockade,  but  omitting  all  mention  of 
what  was  to  be  done  at  Memel,  he  goes 
on  to  state  that  he  was  ordered  to  proceed 
to  Riga  if  not  blockaded. 

On  the  13th  interrogatory  he  states  the 
consignee  of  the  cargo  in  Memel  was 
Frederick  ScheUer;  the  Riga  consignees 
he  does  not  know.  His  evidence  on  the 
3rd  interrogatory  is — 

<*  The  place  of  capture  was  ten  miles  to  the 
west  of  Lyser  Ort ;  the  day  was  the  22nd  of 
May;  the  distance  from  the  place  of  capture 
to  Memel  would  be  about  130  miles  to  the  east 
of  Memel,  and  beyond  it." 

I  cannot  easily  reconcile  this  statement 
with  his  assertion  that  his  orders  were  to 
proceed  to  Memel ;  bnt  on  the  30th  inter- 
rogatory there  is  a  further  statement  that 
the  FrcMcieJca  was  steering  her  eourse 
towards  Memel  before  the  capture.  Here, 
then,  is  a  vessel  said  to  be  proceeding  to 
Memel,  when  she  has  already  proceeded 
130  miles  beyond  it  towards  the  Gulf  of 
Riga,  and  is  sailing  in  a  direction,  acxiord- 
ing  to  the  log,  E.N.E.  and  N.  and  by  E. ; 
that,  I  confess,  is  a  nautical  question  which 
I  cannot  solve  with  any  advantage  to  the 
present  claimant. 

But  is  there  a  word  of  truth  in  this 
statement?  Was  this  vessel  sailing  to- 
wards Memel  at  the  time  of  capture,  or 
shortly  before  P  Let  us  look  at  the  log : 
on  the  21st  of  May,  at  3  a.m.,  Libau  was 
in  sight  E.  and  by  N. ;  the  course  daring 
the  whole  of  that  day  was  E.N.E.  and  iT. 
and  by  E.  On  the  22nd  she  had  advanced 
so  as  to  get  Windau  in  sight,  and  she 
steered  N.N.E.  and  E.  and  by  N.,  there- 
fore she  was  never  steering  towards  Memel 

Db.  Lushihgton's  Judgment. 


at  all,  and  this  port  of  the  statement  is 
utterly  false ;  it  is  not  true  that  her  oourae 
was  altered  to  approach  the  croiser  when 
she  descried  her.  In  answer  to  this  same 
interrogatory  this  master  equivooatea,  and 
plunges  still  deeper  into  aiffioulty.  He 
says  her  course  was  at  all  times,  when  the 
weather  would  permit,  directed  to  the 
place  for  which  she  appears  destined  by 
the  ship's  papers.  This  is  mere  equivoca- 
tion, because  he  knew  that  the  clearance 
was  for  the  Baltic  generally,  and  it  is 
utterly  false  to  say  that  she  was  going  to 
Memd  at  any  time  whatever. 

The  real  truth  ia,  that  the  master  was 
going  to  Riga;  that  he  was  aware  that 
the  so  doing  might  subject  him  to  deten- 
tion by  a  British  cruiser ;  that  he  was 
embarrassed  by  the  place  of  capture ;  that 
he  could  not  determme  what  was  the  best 
course  to  make ;  so  that  at  one  time  he 
swears  he  was  going  to  Memel,  which  was 
not  true,  and  at  another  that  he  was  see- 
ing a  British  cruiser  for  the  purpose  of 
making  inquiries,  which  was  equally  false. 
I  entertain  no  doubt  whatever  that  thia 
master  was  cognizant  of  the  blockade,  was 
seeking  to  violate  it,  and  has  invented  a 
tissue  of  inconsistent  falsehoods  for  the 
chance  of  escape. 

There  is  nothing  more  to  conunent 
upon.  The  papers  afford  no  information, 
nor  does  the  further  proof.  It  was  strongly 
urged  by  Her  Majesty's  Advocate  that 
Mr.  Arboe,  the  owner,  had  not  made 
an  affidavit  deposing  to  his  ignorance  of 
the  fact  of  the  blockade.  Perhaps  that 
may  be  some  confirmatory  proof  of  the 
inference  I  must  draw  from  the  evidence 
of  the  master  and  the  log ;  but  I  respect 
Mr.  Arboe  for  his  abstinence ;  for  sure  I 
am  from  this  evidence,  as  well  as  from 
the  whole  testimony  regarding  the  block- 
ade, that  he  could  not  have  asserted  his 
ignorance  without  sacrificing  his  con- 
science to  his  interest. 

First,  I  condemn  this  ship  because  I 
hold  that  the  blockade  was  notorious  at 
Elsinore  on  the  14th  May,  the  day  this 
yessel  sailed. 

Secondly,  because  the  master  has  de- 
posed falsely,  and  was  proceeding  to 
violate  the  blockade  with  a  fall  knowledge 
thereof.  Under  such  circumstances  he 
can  derive  no  benefit  from  the  treaty  with 
Denmark. 

With  respect  to  the  other  cases,  I  must 
postpone  my  judgment  till  I  have  had 
time  to  examine  the  peculiar  ciroumstanoeB 
belonging  to  each. 

I  am  afraid  it  may  be  said  with  some 
truth  that  this  judgment  in  parts  may  be 
diffuse,  in  others  I  may  have  been  guilty 
of  repetition ;  but  when  it  is  considered 
that  I  had,  in  the  space  of  one  week,  to 
make  some  inquiries,  as  far  as  my  meaiui 
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extended,  into  the  hiatory  of  the  treaties, 
to  weigh  and  digest  all  wis  evidence,  and 
to  come  to  my  conclusion,  I  think  it  would 
not  be  expected  that  I  shonld  be  as  concise 
or  as  accurate  in  my  ezpressions  as  I 
otheririse  might  have  wished  to  be.  Bat 
I  felt,  from  the  great  interest  taken  in 
these  cases,  and  knowinff  what  mischief 
must  accme  from  delay,  uiat  it  was  better 
to  pronounce  my  jndgment,  the  snbstance 
of  which  I  belieye  right,  than,  by  taking 
farther  time,  to  expose  those  interests  to 
deterioration. 


Snbseqnently  the  learned  Judge  con- 
demned the  Joha/nna  Maria,  see  below, 
p.  432»;  i^e  8ieen  Bilh,  Spinks,  Prize 
Cases,  p.  161 ;  the  Unions  ib.  164 ;  the 
JeoMM  Marie,  ib.  167 ;  the  Nomen^  ib.  171 ; 
the  Vrow  Alida,  and  the  Annechvna  Jantina, 
ib.  Vln. 


BxvoRB  THIS  Judicial  CoMMTrrES  of  the 
Pmyt  CouNciL.(a) 

July  26th— August  Ist,  1855. 

The  claimant  in  the  case  of  The  Fran- 
citka  appealed  to  the  Judicial  Committee 
from  the  sentence  of  condemnation.  The 
appeal  was  argued  together  with  the 
appeal  in  the  case  of  The  Johanna  Maria, 
which  had  also  been  condemned  for 
breaches  of  the  blockade  of  Eiga,  both  by 
ingress  and  egress. 

The  arguments  at  the  hearing  of  the 
appeal  were  chiefly  directed  to  two 
pomts : — 

First,  whether,  at  the  hearing  of  the 
claim,  fxirther  proof  as  to  the  time  at 
which  the  port  of  Biga  was  put  in  a  state 
of  blockade  ought  to  have  been  allowed 
to  the  captor.  The  cases  cited  upon  this 
qnestion  were  The  Senriek  and  Maria  (Jb), 
TheHaahet{c),  TheApoUo{d). 

Secondly,  whether,  upon  the  further 
proof,  there  was  sufficient  evidence  that 
the  Dort  of  Biga,  if  at  all  put  in  a  state  of 
hlookade  at  the  time  of  the  capture  of  the 
Fftmeiaka,  was  known  to  be  in  a  state  of 
blockade  by  those  in  charge  of  the  ship, 
and  if  the  conduct  imputed  to  them  con- 
Btitated  such  a  breacn  of  blockade  as  to 
make  the  ship  liable  to  condemnation. 
Upon  this  point  the  evidence  in  the  cause 

(a)  Frefient :  The  Bight  Hon.  the  Lord  Pre- 
sident <^  the  Council  (the  Earl  GranviUe), 
T.  Pemberton  Leigh  (afterwards  Lord  Kings- 
^wn).  Sir  Edward  Byan,  Sir  John  Patteson^ 
Sir  John  Dodson,  and  Sir  William  H.  Maule. 

(6)  1  C.  Bob.  146. 

(c)  6  C.  Bob.  54. 

(<0  5  C.  fiob.  286. 


was  referred  to,  and  the  fallowing  oases 
and  authorities  were  cited : — 

The  Courier  (a).  The  Adriana(h),  The 
Vrouw  Judith\c),  The  Colwmhia{d),  The 
Henrich  and  Maria  (e),  The  BeUeyif)  The 
Christina  Margaretha  (g),  Th^  Frederick 
Molke(h),  The  Apollo  (i),  The  Tutela{j), 
The  Juffrow  Maria  Schroeder  (fc),  The  Jonge 
Petronella  (2),  The  NephLnru  (m),  The  Bolla 
(n).  The  Charlotta  (o),  The  Hoffnung  (p),  The 
Triheten(q),  TheAdelaide(r),  The  Flad  Oyen 
(«),  The  Welvaart  Varh  Pillaio  (Q,  The  Eur- 
i^e  jffaw«  (t*),  The  Na/My(v\  Nayhr  v. 
Tajflor(ijo),  The  Fox(x),  1  Kent,  Com., 
147;  1  Kent,  Ijtkw  of  Nations,  p.  113; 
WheaJton^  International  Law,  vol.  2,  p.  238, 
ed.  1836;  Pistoye  et  Dtbverdy,  Traits  des 
Prises  Maritimes,  p.  378 ;  Ann.  Beg.  1793, 
Chron.  174. 

The  case,  with  that  of  The  Johanna 
Maria,{y)  stood  over  for  consideration. 


November  30th,  1855. 

JUD&ICENT. 

Bieht  Hon.  Pembebton  Leigh  :  In  the 
month  of  March  1854  the  Danish  schooner 
Franeieka,  MeoheUen  master,  was  lying  in 
the  port  of  Barcelona,  in  Spain.  On  the 
4th  of  that  month,  a  charter  party  was 
signed  by  the  master  and  certain  mer« 
chants  at  Barcelona,  whereby  the  ship  was 
hired  for  a  voyage  with  a  cargo  of  wine 
and  salt — 

*'  to  Elsinore  for  orders,  and  thence  for  Lnbeck 
or  some  other  safe  port  in  the  Baltic,  not  further 
north  than  Stockholm  or  Bevel." 

Twenty-four  hours  were  allowed  for 
receiving  orders    at    Elsinore,  and   the 

(a)  Edw.  249,  251. 
(6)  1  C.  Bob.  313. 
(c)  1  C.  Rob.  150-4. 
(J)  1  0.  Bob.  154-6. 
(e)  1  C.  Bob.  146. 
(/)  IC.  Bob.  93. 
(g)  6  C.  Bob.  62-4. 
(A)  1  C.  Bob.  86-8. 
(0  5  C.  Bob.  286. 
U)  6  C.  Bob.  177. 
(A)  3  C.  Bob.  147. 
(/)  2  C.  Bob.  131. 
(m)  2  C.  Bob.  110. 
(ff)  6  C.  Bob.  364. 
(o)  Edw.  252. 
(p)  6C.  Bob.  112. 
iq)  6  C.  Bob.  65-7. 
(r)  3  C.  Bob.  281. 
(«)  1  C.  Bob.  185. 
(O  2  C.  Bob.  128. 
(tt)  8  C.  Bob.  324-6. 
(v)  1  Aoton  64. 
(to)  Moo.  &  M.  207. 
(*)  Edw.  311. 
(y)  10  Moo.  P.  C.  70. 
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captain  was  to  oonsien  his  ship,  on  the 
paaa^^  of  the.  Sonnd,  to  MesBrs.  Ahman 
and  Lindbergy  at  Elainore. 

On  the  14th  March  the  master  took  on 
hoard  a  quantity  of  wines  at  Tarragona, 
and  haying  completed  her  cargo  with  salt 
at  Torreyieg^,  on  the  13th  April  sailed 
from  that  port  for  Elsinore.  On  the  13th 
May  the  snip  passed  the  Sound,  where 
she  cleared  "for  the  Bidtio"  generally, 
without  naming  any  port.  On  the  22nd 
May  she  was  seized  near  the  entrance  to 
the  Gnlf  of  Biga  by  Her  Majesty's  steam 
Mgate  Cruiser,  under  the  command  of 
Captain  DougUu,  for  an  alleged  breach  of 
the  blockade  of  Biga,  and  sent  home  for 
adjudication*  On  the  drd  Auffust  a  claim 
was  entered  for  the  ship  by  Mr.  Oharles 
Narthcote,  a  ship-broker  in  London,  on 
behalf  of  Jargen  Peter  Arboe,  of  Gopen- 
haflren,  as  the  sole  owner. 

On  the  6th  October  the  case  was  heard  on 
the  claim  ;  when  the  judge  admitted  the 
claim,  but  allowed  the  Proctors  on  hoth 
sides  "  to  bring  in  further  proofs,  but  only 
as  to  the  blockade." 

Further  proofs  were  accordingly  brought 
in,  and  on  the  27th  January  1855  the  judge 
condemned  the  ship  and  freight.  From 
this  sentence  of  condemnation  the  present 
appeal  is  brought. 

At  the  hearing  of  the  appeal  it  was  con- 
tended by  the  appellant : 

1.  That  the  ship  ought  to  have  been 
restored  on  hearing  the  claim,  or  that, 
at  all  events,  further  proof  ought  not  to 
have  heen  allowed  to  the  captors. 

2.  That  upon  the  further  proof  (if  pro- 
perly received)  restitution  ought  to  have 
been  decreed  with  costs  and  damages. 

As  to  the  first  point,  the  course  of  pro- 
ceeding to  be  oDserved  on  the  original 
hearing  is  very  clear.  In  everything 
that  regards  we  ship  and  cargo  the 
case  is  to  be  considered,  in  the  first 
instance,  exclusively  upon  the  evidence 
furnished  by  the  ship  itself,  namely,  the 
papers  on  board,  and  the  examination  on 
the  staniling  interrogatories  of  the  master 
and  some  of  the  crew.  If  the  case  be 
clear  upon  this  evidence,  restitation  or 
condemnation  is  decreed  at  once.  If  upon 
such  evidence  the  case  be  left  in  donbt, 
further  proof  is  usually  allowed  to  the 
claimant  only,  but  it  may  also  be  allowed 
to  the  captors,  if,  in  the  opinion  of  the 
jndge  who  hears  tiie  case,  such  a  course 
appears  to  he  required.  With  respect  to 
the  matters  which  cannot  appear  upon 
evidence  famished  by  the  ship,  as  the 
existence  or  non-existence,  the  bufficiency 
or  insufficiency,  of  a  blockade,  the  Court 
must  necessarily  resort  to  other  means  of 
information.  In  this  case  the  ship  was 
labouring  under  the  utmost  suspicion. 
She  had  no  Latin  pass,  which  the  Danish 
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(^oyemment  provides  for  a  ship  of  that 
country ;  she  had  no  paper  wliatever  on 
board  showing  the  port  for  which  she  was 
bound ;  she  cud  not  appear  to  have  had 
any  communication  with  the  firm  of 
Ahman  and  Lindberg  at  Elsinore,  ftom 
which,  by  the  terms  of  her  charter  party, 
she  was  to  receive  orders  as  to  her  farther 
destination.  The  master  stated  that  he 
had  received  his  orders  fh>m  Arboe^  the 
owner  of  the  ship,  at  Copenhagen  (who, 
as  far  as  appeared,  had  no  authority  to 
give  any),  and  that  his  orders  were  to 
proceed  to  hCemel ;  hut  if  there  was  no 
olockade,  and  if  the  English  warships 
would  permit  him,  to  proceed  to  Biga; 
and  that  hefore  he  was  captured  he  was 
sailing  for  MemeL  Yet  it  clearly  appeared 
that  he  had  never  steered  for  Memel  at 
all,  but  had  passed  that  port  without 
approaching  it,  and  had  heen  captared  at 
the  Lyser  Ort,  at  the  month  of  the  Gnlf  of 
Biga.  There  was  every  reason,  therefore, 
to  suspect,  if  Biea  was  at  this  time  in  a 
state  of  blockade,  that  the  master  had 
notice  of  it,  and  intended  to  break  it;  hot 
the  existence  of  the  hlockade  and  its 
legality,  as  well  as  the  master's  knowledge 
of  it,  were  disputed  by  the  claimant.  On 
reference  to  the  London  CtaeeUe,  there 
appeared  to  be  some  confusion  as  to  the 
time  when  ihe  blockade  had  commenced, 
and  under  these  circumstances  the  learned 
judge  allowed 

"  ihrther  proofs,  but  only  with  respect  to  the 
blockade,  to  both  parties." 

Their  lordships  are  of  opinion  that  he 
was  perfectly  right  in  taking  this  course. 

The  second  question  is,  what  is  the 
effect  of  the  whole  evidence  ultimatelj 
before  the  Court  P  Whatever  may  he  the 
demerits  of  the  ship,  she  cannot  be  con- 
demned unless  at  the  time  when  she 
committed  the  alleged  offence  the  port  for 
which  she  was  sailing  was  legally  in  a 
state  of  blockade,  and  was  known  to  be  so 
by  the  master  or  owner. 

The  offence  imputed  to  the  ship  in  the 
affidavit  of  Captain  Douglae,  the  captor,  is 
that  she  was  sailing  for  Biga, 

"  and  the  deponent  bad  reason  to  helieTe  that 
the  fact  of  the  blockade  of  the  Gnlf  of  Buawas 
known  at  Copenhagen  on  the  18th  day  ofMaj, 
the  day  of  her  departure  from  that  port." 

The  grounds  of  the  condemnation  are 
thus  stated  in  the  judgment : — 

*'  I  condemn  this  ship,  first,  because  I  liold 
that  the  blockade  was  notorious  at  Elsinore  on 
May  14th,  the  day  this  vessel  sailed ;  secondly, 
because  the  master  has  deposed  falsely,  and  was 
proceeding  to  riolate  the  blockade  with  a  fail 
knowledge  thereof.  Under  each  circnmstaDces, 
he  can  derive  no  benefit  from  the  treaty  with 
Denmark." 
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It  IB  not  contended  by  the  captors  that 
after  the  ship  sailed  from  Copenhagen  phe 
receiyed  any  notice  to  afTecb  her  with 
knowledge  of  the  blockade,  and  the  ques- 
tiooB,  therefore,  are  : — 

1.  Was  the  port  of  Biga  on  the  14th 
May  legally  in  a  state  of  blockade  P 

2«  If  so,  had  the  master  or  owner  at  that 
time  snch  notice  of  the  fact  as  to  subject 
his  ship  to  condemnation  P 

With  respect  to  the  eyidence  on  the  first 
point,  it  is  established  that  on  the  15th  or 
17th  of  April  (on  which  of  those  days  it  is 
not  material  to  determine,  and  there  is 
some  discrepancy  in  the  affidavits)  the 
Admiral  did  establish,  by  a  competent 
force  properly  stationed  for  the  purpose, 
an  effectiye  blockade  of  the  ports  of  Libau, 
Windsn,  and  the  Gulf  of  Biga;  that 
with  the  exception  of  the  Srd  and  4th  of 
May,  on  which  days  all  the  blockading 
ships  were  absent  from  the  stations,  the 
blockade  was  maintained  to  a  time  subse- 
quent to  that  at  which  the  Frar^ciska  was 
seized,  and  their  lordships  agree  with  the 
learned  judge  in  the  Court  below  in 
thinking  that  the  Admiral  must  be  pre- 
sumed to  haye  carried  with  him  from 
England  authority  from  Her  Majesty's 
Goremment  to  institute  such  blocKade  of 
the  Bussian  ports  as  he  might  deem  adyis- 
able. 

Bat  while  the  Admiral  was  taking  these 
measures  in  the  Baltic,  the  English  and 
French  Grovemments  were  takmg  mea- 
sures at  home  of  which  he  was  ignorant, 
and  which,  it  is  contended,  seriously  afiect 
the  validity  of  the  blockade  in  point  of  law. 
By  an  Order  of  Her  Majesty  in  Council, 
issued  on  the  breaking  out  of  war,  and 
dated  the  29th  March  1854,(a)  provision 
had  been  made  for  the  case  of  Bussian 
merchant  vessels  which  at  the  date  of  the 
Order  should  bo  in  British  ports,  or  which, 
prior  to  the  date  of  the  Order,  should  have 
sailed  from  any  foreign  pK)rt,  bound  for  any 
port  or  place  in  Her  Majesty's  dominions; 
and  by  another  Order,  dated  the  15th 
April,(fr)  after  reciting  the  former  Order  as 
far  as  regards  the  last-mentioned  class  of 
vessels,  and  that  Her  Majesty,  with  the 
•dvice  of  her  Privy  Council,  was  now 
pleased  to  alter  and  extend  it,  it  was 
ordered,  by  and  with  the  advice  as  afore- 
said, as  follows  :— 

'*  That  any  Bussian  merchant  vessel  which, 
prior  to  the  15th  May  1854,  shall  have  sailed 
from  any  port  of  Bussia  situated  either  in  or 
apOQ  the  shore  or  coast  of  the  Baltic  Sea,  or  of 
the  White  Sea,  bound  for  any  port  or  place  in 
Her  Majesty's  dominions,  shall  be  permitted  to 
enter  such  last-mentioned  port  or  place,  and  to 
discharge  her  cargo,  and  afterwanls  forthwith 

(a)  See  below,  App.  E.,  p.  1225. 
(6)  See  below,  App.  £.,  p.  1225. 
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to  depart  without  molestation ;  and  that  any  such 
vessel,  if  met  at  sea  by  any  of  Her  Majesty's 
ships,  shall  be  permitted  to  cootinue  her  voyage 
to  any  port  not  blockaded." 

It  has  been  held,  and  in  their  lordships' 
opinion  properly  held,  iu  the  Court  below, 
that  the  permission  given  by  this  Order 
to  export  goods  from  Russian  ports  in  the 
Baltic  and  White  Sea  would  authorise 
such  exports  from  places  which  might  at 
the  time  be  in  a  state  of  blockade.  In- 
deed, as  it  appears  to  have  been  the  in- 
tention of  the  Allied  Powers  as  soon  as 
possible  after  the  commencement  of  the 
war  to  blockade  all  the  Bussian  ports  in 
the  Baltic,  any  other  construction  would 
make  the  Order  almost  nugatory. 

The  same  construction  must,  in  their 
lordships'  opinion,  be  put  upon  the  corre- 
sponding Ordonnance  of  the  French  Go- 
vemment  issued  on  the  same  15th  of 
April,  by  which  Bussian  vessels  bound 
for  any  place  in  France  or  Algeria  were 
to  be  at  nbeii;y  to  leave  any  Bussian  ports 
in  the  Baltic  and  White  Sea  before  the 
15th  May,  and  pursue  their  voyage,  and 
return  to  any  port  not  blockaded. 

By  a  Bussian    Ukase   issued   on    the 

? round  of  the  Orders  made  by  the  Allied 
owers,  six  weeks  from  the  25th  April 
were  allowed  to  English-and  French  vessels 
in  Bussian  ports  in  the  Baltic 

"  for  taking  ou  board  their  cargoes,  and  for  an 
unobstruct^  departure  for  foreign  ports.'* 

The  English  Order  in  Oouncil  of  the 
15th  April  had  provided  only  for  Bussian 
vessels  bonnd  to  British  ports,  and  the 
French  Ordonnance  of  the  same  date  for 
Bussian  vessels  bound  to  French  ports; 
but  by  a  ftirtber  French  Ordonnance, 
dated  the  26th  April  (containing  instruc- 
tions to  French  cruisers),  free  passage  was 
ordered  to  be  given  to  all  Bussian  vessels 
loaded  in  Bussian  ports  on  French  account 
for  French  ports,  or  on  English  account 
for  English  ports,  up  to  the  15th  of  May. 

As  regaros  export,  therefore,  from  the 
Baltic  ports,  by  the  effect  of  these  several 
Ordinances,  all  restriction  up  to  the  15th 
May,  on  the  conveyance  of  cargoes  in 
Bussian  vessels  to  British  and  French 
ports,  was  removed ;  and  though  British 
and  French  vessels  would,  by  the  general 
Law  of  Nations,  be  liable  to  confiscation 
for  breach  of  blockade,  by  sailine  from 
blockaded  ports  with  cargoes  taken  on 
board  after  notice  of  the  blockade,  and  the 
permission  to  export  is,  by  the  Orders,  in 
terms  confined  to  Bussian  vessels,  it  seems 
improbable  that  the  Allied  Powers  could 
intend  to  deprive  their  subjects  of  the 
indulgence  granted  to  them  by  the  Bus- 
sian Government,  or  to  subject  their  pro- 
perty to  confiscation  for  doing  what  the 
enemy  was  permitted  to  do  with  impunity. 

O 
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In  effect,  therefore,  neutrals  only  would 
be  excluded  from  that  commerce  which 
belligerents  might  safely  carry  on ;  and 
the  quosbion  is  whether  by  the  Law  of 
Nations  such  exclusion  be  justiBable ;  and, 
if  not,  in  what  manner,  and  to  what  ex- 
tent, neutral  Powers  are  entitled  to  avail 
themselye3  of  the  objection. 

That  such  exclusion  is  not  justifiable  is 
laid  down  in  the  clearest  and  most  forcible 
language  in  the  following  passage  of  the 
judgment  now  under  review  (a) — 

"  The  argument  stands  thus :  By  the  Law  of 
Nations  a  belligerent  shall  not  concede  to 
another  belligerent,  or  take  for  himself,  the 
right  of  carrying  on  commercial  intercourse 
prohibited  to  neutral  nations ;  and,  therefore, 
no  blockade  can  be  legitimate  that  admits  to 
either  belligerent  a  freedom  of  commerce  de 
nied  to  the  subjects  of  States  not  engaged  in 
the  war.  The  foundation  of  the  principle  is 
clear,  and  rooted  in  justice ;  for  interference 
with  neutral  commerce  at  all  is  only  justified 
by  the  right  which  war  confers  of  molesting 
the  enemy,  all  relations  of  trade  being  by  war 
itself  suspended.  To  this  principle  I  entirely 
accede ;  and  I  should  regret  to  think  that  any 
authority  should  be  cited  from  the  decisions  of 
any  British  Court  administering  the  Law  of 
Nations  which  could  be  with  truth  asserted  to 
maintain  a  contrary  doctrine." 

The  learned  jud^e,  after  discussing  the 
question  how  far  licences  to  enter  block- 
acled  ports  would  invalidate  a  blockade, 
and  pointing  out  the  important  distinc- 
tions between  blockades  according  to  the 
ordinary  Law  of  Nations,  and  the  block- 
ades introduced  during  the  last  war  by 
the  Berlin  and  Milan  decrees  on  the  one 
hand,  and  the  British  Orders  in  Oouncil 
ou  the  other,  and  between  special  licences 
granted  for  a  particular  occasion  and 
noences  granted  indiscriminately,  pro- 
ceeds— 

"  I  think  that  if  the  relaxation  of  a  blockade 
be,  as  to  belligerents,  entire,  the  blockade  cannot 
lawfully  subsist ;  if  it  be  partial,  and  such  as  to 
exceed  special  occasion,  that,  to  the  extent  of 
such  partial  relaxation,  neutrals  are  entitled  to 
a  similar  benefit." 

And  he  concludes  his  able  discassion 
of  this  part  of  the  case  in  these  words — 

"  With  respect  to  the  present  question  I, 
therefore,  have  come  to  the  conclusion  that  as 
Russian  vessels  might  have  lefi  the  ports  of 
Courland  up  to  the  15th  of  May,  the  subjects 
of  neutral  States  ought  to  be  entitled  to  the 
same  advantages,  and  if  there  be  any  vessel  so 
circumstanced,  I  should  hold  her  entitled  to 
restitution.  I  think  the  remedy  should  be  com- 
mensurate with  the  grievance." 

The  learned  judge  holds  that  such  re- 
laxation does  not  aflect  the  general  validity 
of  the  blockade. 

In  order  to  judge  how  far  this  conclusion 

(a)  See  above,  p.  385. 
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can  be  maintained,  it  is  necessary  to  con- 
sider upon  what  principles  the  right  of  a 
belligerent  to  exclude  neutrals  from  a 
blockaded  port  rests,  llie  ri^ht  is  founded 
not  on  any  geneml  unlimited  right  to 
cripple  the  enemy's  commerce  with  uea- 
trals  by  all  means  effectual  for  that  pur- 
pose, for  it  is  admitted  on  all  hands  that 
a  neutral  has  a  right  to  carry  on  vrith  each 
of  two  belligerents  daring  war  all  the 
trade  that  was  open  to  him  in  times  of 
peace,  subject  to  the  exooptions  of  trade 
in  contraband  goods  and  trade  with 
blockaded  ports.  Both  these  exceptions 
seem  founded  on  the  same  reason,  namely. 
that  a  neutral  has  no  right  to  interfere 
with  the  military  operations  of  a  belli- 
gerent either  by  aapplying  his  enemy 
with  materials  of  war,  or  by  holding  in- 
tercourse with  a  place  which  he  has 
besieged  or  blockaded. 

Grotitts  expresses  himself  upon  the  sob- 
ject  in  these  terms— 

"  Si  juris  mei  executionem  rerum  snbvectio 
impedierit,  idque  scire  potuerit  qui  advexit,  at 
si  oppidum  obsessum  tenebam,  si  portus  claoRos, 
et  jam  deditio  aut  pax  expectalwtur  tenebitar 
ille  mihi  de  damno  culpA  dato."(a) 

BynkershoeVs  commentary  on  this  pas- 
sage is  to  the  effect  that  it  is  anlawfdl  to 
oari*y  anything,  whether  contraband  or 
not,  to  a  place  thus  circumstanced,  since 
those  who  are  within  may  be  compelled  to 
surrender,  not  merely  by  the  direct  appli- 
cation of  force,  but  also  by  the  want  of 
provisions  and  other  necessaries — 

"  Sola  obsidio  in  causA  est,  cur  nihil  obeesais 
snbvehere  liceat,  sive  oontrabaudum  tit,  sive 
noQ  sit,  nam  obsessi  non  tantum  vi  cognntor  ad 
deditionem,  sed  et  fame,  et  alia  alianim  remm 
penuria."C&) 

WhecUon,  in  his  Elements  of  Interna- 
tional Law,(c)  justly  observes  that  this 
passage  in  Bynkenhoek  goes  too  far,  and 
that  a  blookflMie  is  not  confined  to  the  caae 
where  there  is  a  siege  or  blockade  with  a 
view  to  the  capture  of  a  place  or  the  ex- 
pectation of  peace.  But  these  paawgee 
seem  to  point  to  the  reason  on  which  this 
interference  with  the  ordinary  rights  of 
neutrals  was  originally  justified. 

Vattel  lays  down  the  same  doctrine  (d) — 

"  Quand  je  tiens  une  place  assi^gde,  on  seule- 
ment  bloqule,  je  suis  en  droit  d'empdcher  que 
personne  n'y  entre,  et  de  traiter  en  ennemi  qoi- 
conque  entreprend  d'y  entrersans  ma  permiaaioD, 
ou  d*y  porter  quoi  que  ce  aoit:  oar  il  s'oppose  k 
mon  entreprise,  il  pent  oontribuer  il  la  hdn 
echooer,  et  par  ]k  me  fiaire  tomber  dans  teas  lea 
maux  d'une  guerre  malheurense." 

(a)  De  Jure  Belli  et  Pacis,  Bk.  3.  c.  I.  §  5. 
(6)  Qufestiones  Juris  Publici,  Bk.  1.  c.  II. 

(c)  Vol.  2,  pp.  228-28(1,  ed.  1836  ;  ed.  Boyd, 
§§  509,  510. 

(d)  Bk.  3.  c.  7.  §  117. 
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These  passages  refer  only  to  ingress  and 
the  importation  of  goods,  but  it  is  clear 
that  the  operations  of  the  siege  or  blockade 
maj  be  interrupted  by  any  commnnication 
of  the  blockaded  or  besieged  place  with 
foreignei's ;  and  Lord  Siowdl,  when  he 
defiDes  a  blockade,  always  speaks  of  it  as 
the  exclusion  of  the  blockaded  place  from 
all  commerce,  whether  by  egress  or  in- 
gress. In  The  Frederick  Molke{a)  he 
says — 

**Whjit  18  the  object  of  a  blockade?  Not 
merely  to  prevent  an  importation  of  sopplies, 
bat  to  prevent  export  as  well  as  import ;  and  to 
cut  off  all  communicattou  of  commerce  with  the 
blockaded  place.** 

In  The  Betsey  {h)— 

''After  the  commencement  of  a  blockade  a 
neutral  cannot,  I  conceive,  be  allowed  to  inter- 
pose in  any  way  to  asnst  the  exportation  of  the 
property  of  the  enemy.*' 

In  The  Vrouvf  Judith  (o)— 

''A  blockade  is  a  sort  of  circnmvallation 
round  a  place  by  which  all  foreign  connection 
and  correspondence  is,  as  far  as  human  force 
can  effect  it,  to  be  entirely  cut  off.  It  is  intended 
to  suspend  the  entire  commerce  of  that  place ; 
and  a  neutral  is  no  more  at  liberty  to  assist  the 
traffic  of  exportatij^n  than  of  importation." 

In  The  EoUa  (d)— 

*'  What  is  a  blockade  but  a  uniform  universal 
exclusion  of  all  vessels  not  privileged  by  law  ?  *' 

In  The  Suceess  {e) — 

"The  measure  which  has  been  resorted  to, 
being  in  the  nature  of  a  blockade,  must  operate 
to  the  entire  exclusion  of  British  as  well  as  of 
neotral  Hhips,  for  it  would  be  a  groHS  violation 
of  neutral  rights  to  prohibit  their  trade,  and  to 
permit  the  subjects  of  this  country  to  carry  on 
an  unrestricted  commerce  at  the  very  same  ports 
from  which  neutrals  are  excluded.** 

It  is  contended  that  the  objection  of  a 
nentral  to  the  validity  of  a  blockade,  on 
the  ground  of  its  relaxation  by  a  belli- 
gerent in  his  own  favour,  is  removed  if  a 
Court  of  Admiralty  allows  to  the  neutral 
the  same  indulgence  which  the  belligerent 
has  reserved  to  himself  or  g^nted  to  his 
enemy.  But  their  lordships  have  great 
difficulty  in  assenting  to  this  proposition. 
In  the  first  place,  the  particular  relaxa- 
tion which  may  be  of  the  greatest  value 
to  the  belligerents  may  be  of  little  or  no 
value  to  the  neutral.  In  the  instance  now 
before  the  Court  it  may  have  been  of  the 
utmost  importance  to  Great  Britain  that 
there  should  be  brought  into  her  ports 

(a)  1  C.  Rob.  87. 
(6)  1  C.  Bob,  93. 

(c)  1  C.  Bob.  151. 

(d)  6  C.  Bob.  372. 

(e)  1  Dod.  134. 


cargoes  which  at  the  institution  of  the 
blockade  were  in  Riga ;  and  it  may  have 
been  for  her  advantage,  with  that  view, 
to  relax  the  blockade.  But  a  relaxation 
of  the  blockade  to  that  extent,  and  a  per- 
mission to  neutrals  to  bring  such  cargoes 
to  British  ports,  may  have  been  of  little  or 
no  value  to  neutrals. 

The  counsel  on  both  sides  at  their  lord- 
ships' bar  understood  that  the  learned 
ju<^;e  in  this  case  intended  thus  to  limit 
the  rights  of  neutrals,  and  to  place  neutral 
vessels  only  in  the  same  situation  as 
Russian  under  the  Order  in  Council. 
Their  lordships  would  be  inclined  to  give 
a  more  liberal  interpretation  to  the  lan- 
guage of  the  judgment ;  yet,  if  this  be 
done,  the  allowance  of  a  general  freedom 
of  commerce,  by  way  of  export,  to  all 
vessels  and  to  all  places  from  a  blockaded 
port,  seems  hardly  consistent  with  the 
existenoe  of  any  blockade  at  all. 

Again,  it  is  not  easy  to  answer  the 
objections  which  a  neutral  mieht  make, 
that  the  condition  of  things  vmich  alone 
authorises  any  interference  with  his  com- 
merce does  not  exist — uamely,  the  neces- 
sity of  interdicting  all  communication  by 
way  of  commerce  with  the  place  in  ques- 
tion; that  a  belligerent,  if  he  inflicts  upon 
neutrals  the  inconvenience  of  exclusion 
from  commerce  with  such  place,  must 
submit  to  the  same  inconvenience  him- 
self; and  that  if  he  is  to  be  at  liberty  to 
select  particular  points  in  which  it  suits 
his  purpose  that  the  blockade  should  be 
violated  with  impunity,  each  neutral,  in 
order  to  be  placed  on  equal  terms  with 
the  belligerent,  should  be  at  liberty  to 
make  such  selection  for  himself. 

But  the  ambiguity  in  which  all  these 
questions  are  left  by  the  Order  in  Council 
of  the  15th  April,  the  doubt  whether  the 
liberty  accorcted  to  enemies*  vessels  ex- 
tends to  neutrals,  and,  if  so,  whether  such 
liberty  is  subject  to  the  same  restrictions, 
or  to  any  other  and  what  restrictions, 
affords,  in  the  opinion  of  their  lordships, 
another  strong  argument  against  the 
legality  of  the  blockade  in  this  case.  Tf 
a  partial  modified  blockade  is  to  be  en- 
forced against  neutrals,  justice  seems  to 
require  that  the  modifications  intended  to 
be  introduced  should  be  notified  to  neutral 
states,  and  that  they  should  be  fully 
apprised  what  actn  their  subjects  may  or 
may  not  do.  They  cannot  reasonably  be 
exposed  to  the  hardships  of  either  abstain- 
ing fro  31  all  commerce  with  a  place  in 
such  a  state  of  uncertain  blockaae,  or  of 
having  their  ships  seized  and  sent  to  the 
country  of  the  belligerent,  in  order  to 
learn  there,  from  the  decision  of  its  Court 
of  Admin^ty,  whether  the  conduct  they 
have  pursued  is,  or  is  not,  protected  by 
an  equitable  interpretation  of  an  iastm- 
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ment  in  which  they  are  not  expressly 
included. 

If  these  views  of  the  law  be  correct,  this 
ship  cannot  be  considered  to  have  had 
notice  of  any  blockade  of  Riga  at  the 
time  when  she  sailed  for  that  port ;  for, 
in  truth,  no  legal  blockade  was  then  in 
existence,  and  it  would  be  hard  to  require 
a  neutral  to  speculate  on  the  probability, 
however  great,  of  a  legal  blockade  de facto 
being  established  at  a  future  time,  when 
he  is  not  permitted  to  speculate  on  the 
chance  of  its  discontinuance  after  he  has 
once  had  notice  of  its  existence. 

T^eir  lordships  have  considered  the 
obiections  to  the  blockade  only  as  it  is 
afi^ted  by  the  Order  in  Council  of  the 
15th  April,  which  relates  to  egress  ftrom 
Bussian  ports,  and  to  this  view  of  the  case 
the  argument  at  the  bar  was  confined, 
both  before  the  judge  below  and  before 
their  lordships.  But  it  may  not  be  im- 
material to  advert  to  the  position  in  which 
Bussian  vessels  at  this  time  stood  with 
respect  to  ingress  into  the  Baltic  ports, 
and  to  consider  whether  a  certain  class  of 
such  vessels — namely,  those  which  at  the 
breaking  out  of  the  war  were  in  British  or 
French  ports — were  not  at  liberty  to  sail 
with  their  cargoes  for  the  ports  to  which 
they  were  bound,  although  such  ports 
might  be  blockaded. 

[The  Order  in  Council  (No.  3)  of  the 
29th  March  (a)  enumerates  the  several 
particulars  which  are  to  exempt  a  vessel 
rrom  the  Order,  and  to  leave  her  of  course 
subject  to  capture  as  enemy *s  property. 
But  the  attempt  to  enter  a  biockaded 
port  is  not  amongst  the  exceptions,  nor  is 
there  any  prohibition  against  entering  sach 
port.  An  enemy's  ship  commits  no  ofi*ence 
against  the  Law  of  Nations  by  attempting 
to  elude  a  hostile  squadron  and  enter  a 
blockaded  port ;  she  has  a  perfect  right  to 
do  so  if  she  can.  She  is  already  subject 
to  seizure  in  another  character,  but  does 
not  incur  anv  penalty  by  breach  of  the 
blockade.  If,  uierefore,  her  liability  to 
seizure  as  an  enemy  is  to  be  removed,  but 
her  liberty  to  sail  in  seourilgr  to  her  port 
of  destination  is  to  be  restiicted  to  such 
ports  as  may  not  be  in  a  state  of  blockade, 
it  should  seem  that  such  restriction  ought 
to  be  specified. 

Accordingly,  in  the  next  paragraph  of 
this  Order,  which  applies  to  a  different 
class  of  vessels,  the  restriction  is  specified. 
Bussian  merchant  vessels  which  at  the 
date  of  the  Order  are  on  their  voyage 
from  foreign  to  British  ports  are  to  be 
permitted  to  unload  their  cargoes  and 
forthwith  to  depart  and  continue  their 
voyage  to  any  port  not  blockaded. 

By   the  corresponding  Ordonnance  of 

(a)  Set  out  in  App.  £,  below,  p.  1225. 
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the  French  Government  of  the  27th  Marc^i, 
permission  is  granted  to  Russian  vessels 
in  French  ports  for  six  weeks — 

"  de  se  rendre  directement  au  port  de  destina- 
tion sans  qa'ils  soient  dans  TintervaUe  suacepti- 
bles  d'etre  captures." 

There  is  no  exception  of  blockaded 
ports. 

By  subsequent  orders  of  both  Qt}vem- 
ments,  the  period  for  leaving  certain  dis- 
tant ports  was  extended  to  six  weeks 
after  promulgation  of  the  Order.  The 
same  observation  which  has  been  made 
with  respect  to  the  case  of  egress  may  be 
repeated  with  respect  to  ingress — namely, 
that  if  all  the  Bussian  ports  were  to  be 
blockaded,  and  if  a  permission  to  a  Bussian 
vessel  to  sail  to  her  port  of  destination 
was  to  be  subject  to  a  tacit  exception  of 
blockaded  ports,  such  permission  would  be 
delusive,  and  hardly  consistent  with  good 
faith  towards  the  enemy. 

No  doubt,  ships  of  one  belligerent,  at 
the  outbreak  of  war,  found  in  the  ports  of 
another,  into  which  they  have  entered 
for  peaceful  purposes,  with  the  expectation 
of  the  continuance  of  peace,  form  an  ex- 
ceptional class  which  has  a  strong  claim 
to  an  indulgent  exercise  of  the  right  of 
capture;  and  an  expre^gs  permission  to 
such  ships  to  enter  their  port  of  destina- 
tion, though  blockaded,  might  perhaps  not 
afiPect  the  validity  of  the  blockade. 

It  might  fall  within  the  class  of  cases 
alluded  to  by  the  learned  judge  of  the 
Court  below,  of  license  granted  in  par- 
ticular cases  upon  special  grounds.  Such 
a  case  is  very  distinguishable  from  one 
where  a  belligerent,  with  a  view  to  the 
interests  of  his  own  commerce,  permits 
enemies'  ships  to  bring  to  him  cargoes 
from  their  own  ports,  though  he  at  the 
same  time  insists  on  a  blockade  of  such 
ports  against  neutrals. 

Supposing,  however,  the  blockade  in 
this  case  to  be  open  to  no  objections  in 
point  of  law  during  the  interval  between 
the  15th  April  and  the  15th  May,  it  re- 
mains to  be  inquired  whether  the  notice 
which  this  ship  received  of  its  existence 
was  of  such  a  character  as  to  subject  her 
to  the  penalty  of  confiscation  for  disre* 
garding  it. 

Notice  has  been  imputed  to  the  claimant 
in  the  Court  below  from  the  alleged  noto- 
riety of  the  blockade  on  the  14th  May,  at 
Elsinore,  where  the  ship  touched,  and  at 
Copenhagen,  where  the  owner  resided. 

It  is  contended  by  the  appellant  that  in 
'  a  case  of  ingress  of  a  port  subject  to  a 
blockade  only  defcLcto,  of  which  there  has 
not  been  any  official  notification,  gnil^ 
knowledge  cannot  be  inferred  in  an  indi- 
vidual firom  general  notoriety,  and  that  a 
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ship  is  always  entitled,  under  such  circnm- 
stances,  to  iramin^  from  the  blockading 
squadron  before  she  is  oxposed  to  seizure. 
To  this  proposition  their  lordships  are 
noable  to  aocede.  If  a  blockade  de  facto 
be  good  in  law  without  notification,  and  a 
wilful  yiolation  of  a  known  legal  blockade 
be  punishable  with  confiscation — proposi- 
tions which  are  free  from  doubt — the 
mode  in  which  the  knowledge  has  been 
acquired  by  the  offender,  if  it  be  clearly 
proved  to  exist,  cannot  be  of  importance. 

Nor  does  there  seem,  for  this  purpose, 
to  be  much  difference  between  ingress,  in 
which  a  warning  is  said  to  be  indis- 
pensable, and  egress,  in  which  it  is  ad- 
mitted to  be  unnecessary.  The  fact  of 
knowledge  is  capable  of  much  easier  proof 
in  the  one  case  than  in  the  other ;  but 
when  once  the  fact  is  clearly  proved,  the 
consequences  must  be  the  same.  The 
reasoning  of  the  learned  judge  of  the  Court 
below  in  this  case,  and  the  language  of 
LordSiotoeU  in  The  Adelaide  (a)  andT/te 
EwrUge  Hone  {h)  are  conclusive  upon  this 
point 

But  while  their  lordships  are  quite  pre- 
pared to  hold  that  the  existence  and 
extent  of  a  blockade  may  be  so  well  and  | 
BO  generally  known  that  knowledge  of  it 
in  an  individual  may  be  presumed  with- 
out distinct  proof  of  personal  knowledge, 
and  that  knowledge  so  acquired  may  sup- 
ply the  place  of  a  direct  communication 
from  the  blockading  squadron,  yet  the 
fact  with  notice  of  which  the  individual 
is  BO  to  be  fixed  must  be  one  which  ad- 
mits of  no  reasonable  doubt. — "any  com- 
munication which  brings  it  to  the  know- 
ledge of  the  party,"  to  use  the  language 
of  Lord  Stowell  in  The  EoUa,{c)  i 

**  in  a  way  which  could  leave  no  doubt  in  his  , 
mind  u  to  the  authenticity  of  the  information."  ' 

Again,  the  notice  to  be  inferred  from 
general   notoriety    must    be    of   such    a 
character  that  if  conveyed  by  distinct  in-  | 
timation  from  a  competent  authority  it 
would  have    been    binding ;    the    notice 
cannot  be  moro  effectual  because  its  exist- 
ence is  presumed  than  it  would  be  if  it 
were   directly    established    in    evidence. 
The  notice  to  be  inferred  from  the  acts  of 
a  lielligerent,  which  is  to  supply  the  place 
of  a  public  notification  or  of  a  particular 
warning,  must  be  such  as  if  given  in  the  , 
form  of  a  public  notification  or  particular  ', 
warning    would    have    been   legal    and  i 
effectual. 

For  this    purpose    the    notice    of    the 
blockade  must  not  be  more  extensive  than 

(a)  Reported  in  the  note  to  The  Neptuntu, 
2  C.Rob.  111. 
(6)  8  C.  Rob.  824. 
(c)  6  C.  Rob.  367. 


the  blockade  itself.  A  belligerent  cannot 
be  allowed  to  proclaim  that  he  has  insti- 
tuted a  blockade  of  several  ports  of  the 
enemy,  when  in  truth  he  has  only  block- 
aded one ;  such  a  course  would  introduce 
all  the  evils  of  what  is  termed  a  paper 
blockade,  and  would  be  attended  witn  the 
grossest  injustice  to  the  commerce  of 
neutrals.  Accordingly  a  neutral  is  at 
liberty  to  disregard  such  a  notice,  and  is 
not  liable  to  the  penalties  attending  a 
breach  of  blockade  for  afterwards  at- 
tempting to  enter  the  port  which  really  is 
blocKaded.  This  was  aistinctly  laid  down 
by  Lord  Stowell  in  the  case  of  The  Henrick 
<md  Maria^{a)  where  an  ofiicer  of  the 
blockading  squadron  had  informed  a  neu- 
tral that  all  the  Dutch  ports  were  in  a 
state  of  blockade,  whereas  the  blockade 
was  confined  to  Amsterdam.  The  ship 
was  afterwards  captured  for  an  alleged 
attempt  to  enter  Amsterdam,  and  Lord 
Stowell,  in  decreeing  restitution,  ob- 
served— 

**  The  notice  is,  I  think,  in  point  of  autho- 
rity, illegal;  at  the  time  when  it  was  given 
there  was  no  blockade  which  extended  to  all 
the  Dutch  ports.  A  declaration  of  blockade  is 
a  high  act  of  sovereignty ;  and  a  commander  of 
a  King's  ship  is  not  to  extend  it.  The  notice  is 
also,  I  think,  as  illegal  in  effect  as  in  autho- 
rity; it  cannot  be  said  that  such  a  notice, 
thoogh  bad  for  other  ports,  is  good  for  Amster- 
dam. It  takes  from  the  neutral  all  power  of 
election  as  to  what  other  port  of  Holland  he 
should  go  when  he  found  the  port  of  his  desti- 
nation under  blockade.  A  commander  of  a 
ship  must  not  reduce  a  neutral  to  this  kind  of 
distress,  and  I  am  of  opinion  that  if  the  neu- 
tral had  contravened  the  notice  he  would  not 
have  been  subject  to  condemnation." 

The  authority  of  this  case  is  fully 
recognised  by  Dr.  Ijushington  in  the  pre- 
sent case,  who  observes  that  such  an  ad- 
ministration of  law  in  protecting  the 
parly  misled  was  most  just. 

Applying  these  principles  to  the  evi- 
dence before  them,  their  lordships  can 
have  no  doubt  that  the  master  and  owner 
in  this  case  are  to  be  fixed  with  notice  of 
all  that  was  publicly  known  at  Copen- 
hagen on  the  14th  May  on  the  subject  of 
the  blockade ;  that  it  was  known  there 
that  merchant  vessels  had  been  turned 
back  from  ports  on  the  coast  of  Conrland. 
and  that  a  general  impression  prevailed 
that  vessels  seeking  to  enter  Russian 
ports  ran  great  risk  of  seizure,  and  that 
the  owner  in  this  case  shared  that  im- 
pression, and  that  to  this  cause  arc  to  be 
attributed  the  want  of  proper  ship's 
papers,  which  has  been  already  alluded 
to,  and  the  absence,  on  the  further  proof, 

(a)   I  C.  Kob.  148. 
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of  any  affidayit  on  the  part  of  the  owner 
denying  knowledge  of  the  blockade. 

But  it  is  contended,  by  the  appellant, 
that  the  impression  which  thns  prevailed 
at  Copenhagen  (if,  in  fact,  there  existed 
any  general  impression)  on  the  14th  May, 
was,  and  of  necessity  from  the  acts  of  the 
belligerent  Powers  must  have  been,  not 
that  the  ports  of  Liban,  Windan,  and  the 
Gnlf  of  Kiga  were  blockaded  (which  they 
really  were),  bnt  that  all  the  Bnssian 
ports  in  the  Baltic  were  blockaded,  which 
they  certainly  were  not ;  and  that  a 
notice  to  be  gathered  from  such  erroneous 
impressions  was,  on  the  principles  already 
re^rred  to,  of  no  effect. 

In  order  to  determine  the  question  of 
fact  upon  this  point  it  is  necessary  to 
examine  with  some  minateness  the  de- 
tails of  the  evidence  as  it  applies  to 
Copenhagen  at  the  time  when  tne  ship 
left  that  city.  [On  the  11  th  April  1854  the 
Admiral  communicated  to  Mr.  Buchanan, 
Her  Majesty's  Envoy  Extraordinary  at  the 
Court  of  Denmark,  that  he  was  sailing  to 
place  all  the  Russian  ports  in  the  Baltic 
m  a  state  of  blockade,  and  on  the  follow- 
ing day  Mr.  Buchcman  notified  this  fact 
at  Copenhagen. (a)I 

On  the  15th  April  a  notification  of  all 
the  official  communications  thus  received 
was  published  by  the  Danish  Government 
in  the  public  newspapei^s. 

A  letter  in  the  same  t«rms  with  that  to 
Mr.  Buchanan  was  at  the  same  time  sent 
by  the  Admiral  to  Her  Majesty's  mini- 
sters at  Berlin  and  Stockholm,  and  the 
Hanse  towns. 

The  effect  of  this  letter  was  communi- 
cated on  the  14th  April  by  Mr.  Lloyd 
Hodges t  Her  Majesty's  Charge  d' Affaires 
to  the  Hanse  towns,  to  the  Governments 
of  Hamburg,  Lobeck,  and  Bremen,  and 
by  the  Minister  at  Stockholm  to  the 
Swedish  Government. 

On  the  15th  April  Lord  BloomfieJd,  the 
British  Minister  at  Berlin,  made  a  similar 
commnnication  to  Her  Majesty's  consuls 
at  Dautzic,  Stettin,  Konigsberg,  Memel, 
Pillau,  and  Swinemunde. 

The  effect  of  these  communications  was 
that  the  Admiral  had  sailed  with  the 
British  fleet  up  the  Baltic  for  the  purpose 
of  immediately  placing  in  a  state  of 
blockade  all  the  Russian  ports  in  that 
sea,  not  that  he  had  actually  blockaded 
any. 

But,  by  a  most  nnfortunat'C  mistake, 
Mr.  Hertslet^  the  British  vice-consul  at 
Memel,  announced,  not  merely  that  such 
a  blockade  had  been  actually  instituted, 
but  that  ho  was  ordered  by  the  British 
Minister  at  Berlin  to  make  such  an 
announcement. 

(a)  See  above,  p.  853. 

Jl}X>OMl£NT  OF   THS   JUDICIAL  COMMIITKB. 


On  the  17th  April  he  published  at 
Memel  in  the  German  language  a  notice 
to  the  following  effect — 

"Memel,  April  17th,  1854. 
"I  hereby  most  respectfully  inform  the 
Honourable  Corporation  of  Merchants  at  this 
place  that  I  am  ordered  by  the  Royal  British 
Ambassador  at  Berlin  to  make  known  that 
Admiral  Sir  C.  Napier  has  placed  the  whole  of 
the  Russian  ports  in  the  East  Sea  in  a  state  of 
blockade. 

'*W.  J.  Hbrtslbt, 

'*  Her  Britannic  Majesty's 
Vice-consul." 

On  the  18th  April  this  notice  was 
posted,  by  the  authority  of  the  Corpora- 
tion of  Merchants  at  Memel,  on  the  Boyal 
Exchange  of  that  city,  and  remained 
there  the  two  following  days. 

There  is  nowhere  to  be  found  any  pab- 
lic  correction  or  qualiBcation  of  this 
most  important  error.  Indeed,  it  does 
not  appear  by  anybody  to  have  been  con- 
sidered an  error  as  regarded  the  fact  of 
the  blockade.  The  Admiral  himself  seems 
to  have  considered  that  he  had  both  estab- 
lished and  notified  a  general  blockade. 
The  officers  of  his  fleet  mi^ht  naturally 
share  his  impression.  Captain  Foots  and 
Lieutenant  Mall,  as  is  observed  in  the 
judgment  below,  had  been  in  communica- 
tion with  Mr.  Hertalel,  and  he  probably 
made  public  the  impres&ion  which  he  bad 
received  from  them.  There  is  not  the  least 
reason  for  imputing  to  him  any  inten- 
tional misrepresentetion.  Bob  the  im- 
portant point  for  consideration  is.  What 
impression  would  these  proceedings  create 
on  the  public  mind,  and  what  reports  on 
the  subject  would  be  likely,  in  conjfeqaence 
of  them,  to  circulate  Ihroagh  the  ports  of 
the  Baltic  ?  The  belief  which  they  would 
occasion,  as  it  appears  to  their  lordships, 
must  necessarily  be,  that  whatever  the 
blockade  might  be,  it  was  general,  and 
extended  to  all  the  Russian  ports  in  the 
Baltic,  and  was  not  confined  to  a  few 
ports,  or  to  a  particular  division  of  the 
coast. 

There  is  evidence  that  this  actually 
was  the  belief  created.  On  the  21st  April 
the  Lubeck  newspapers  contained  the 
following  notice — 

"  The  closing  of  the  Russian  porto  which  has 
now  taken  place  through  the  blockade  of  them 
ordered  hy  the  English  Government,  cannot 
fail  to  exercise  great  influence  on  the  value  of 
Russian  produce." 

On  the  same  day  the  Gottenburg  news- 
paper contained  the  following  notice — 

,,  _  ,        ,  *'  Stockholm,  April  21st. 

It  has  already  been  made  known  at  the  dif- 
ferent places,  by  the  official  paper  of  last  Tues- 
day's post,  that  the  British  fleet  has  proceeded  np 
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the  Golf  of  Finland,  and  that  all  Bnssian  and 
Finland  ports  have  been  declared  in  a  state  of 
blockade." 

Nothing  appears  to  have  taken  place 
which  coald  have  been  known  at  Copen- 
hagen on  the  14th  May  calcolated  to  cor- 
rect thia  impression.  That  ships  had 
been  warned  off  from  Liban,  Windan, 
and  the  Galf  of  Big&»  wonld  in  no  degree 
tend  to  raise  a  belief  that  the  blockade 
was  confined  to  those  ports,  unless  the 
masters  of  the  yeasels  had  been  informed 
that  they  might  proceed  to  other  Bossian 
ports,  which  does  not  appear  to  have 
Deen  the  case.  One  ship,  indeed,  the 
Friihioff  appears,  by  Captain  Key*$  affi- 
davit, to  have  been  permitted,  on  the 
lat  Mxy,  to  proceed  on  her  voyage  to  the 
Gulf  of  Bothnia,  because  the  galf  was  not 
then  blockaded;  but  the  ship  coald  not 
have  returned  from  her  voyage  or  have 
made  the  fact  public  ai  Copenhagen  by 
the  14th.  That  ships  coming  out  of  the 
blockaded  ports  were  warned  of  the  exis- 
tepce  of  the  blockade  was  quite  consistent 
with  the  existence  Of  a  blockade  of  other 
ports. 

The  earliest  document  in  point  of  date 
which  refers  to  the  blockade  of  the  par- 
ticular ports,  as  distinct  from  the  sup- 
posed general  blockade,  is  Captain  Key's 
letter  of  the  12th  May  to  Mr.  Hertslet  at 
Memel ;  (a)  but  that  letter,  if  its  contents 
had  been  more  material  than  they  are  to 
the  point  now  under  consideration,  could 
not  have  been  generally  known  at  Copen- 
hagen on  the  14th,  the  communication 
between  those  places,  as  appears  by  Mr. 
Hertslet' 8  affidavit,  occupying  five  days. 

Bat  there  is  conclusive  evidence  that 
long  after  this  period  the  individual  at 
Copenhagen  who  might  be  supposed  to  be 
best  acquainted  with  the  blockade,  and 
whose  authority  must  carry  the  greatest 
weight  at  that  place,  namely,  the  British 
Minister,  supposed  the  blockade  to  extend 
to  all  the  Biissian  ports  in  the  Baltic,  and 
a  letter  of  Sir  Charles  Napier  of  the  27th 
Mav  1854  seems  to  show  that  he  was 
onder  the  same  impression.  [On  the  27th 
May  the  Admiral  in  a  letter  from  Hango 
Bay  alluded  to  his  notification  of  the 
blockade.  It  does  not  appear  that  any 
BQch  notification  had  been  made  by  the 
Admiral,  except  by  his  letter  of  the  11th 
ApriL(&)  On  receipt  of  this  letter,  Mr. 
BuehoMm,  on  the  3rd  June,  addressed  a 
note  to  the  Danish  Minister  for  Foreign 
Affair8,(6)  in  which  he  speaks  of  having 
notified  on  April  12th,  that  the  Admiral 
had  then  established  a  blockade  of  all  the 
BuBBian  ports  in  the  Baltic] 

(a)  See  above,  p.  359. 
(6)  Sec  above,  p.  353. 
(c)  See  above,  p.  355. 


Yet  from  the  OazeUe  of  the  14th  Au- 
gust (a)  it  appears  that  the  blockade  of  the 
coast  of  Courland  commenced  on  the  17th 
April,  that  of  Helsingfors  and  some  other 
ports  on  the  26th  April,  that  of  Eevel  and 
other  ports  on  the  20th  May,  and  that  of 
Cronstadt  and  others  in  the  Gulf  of  Pin- 
land  on  the  26th  June,  above  three  weeks 
after  the  date  of  Mr.  Buchanan's  letter. 

It  is  clear,  therefore,  that  the  real  state 
of  the  blockade  could  not  have  been  known 
at  Copenhagen  on  the  l-ith  May,  and  that 
the  only  notice  which  the  master  could 
receive  at  that  port,  at  that  time,  would 
be,  that  he  must  not  sail  for  any  of  the 
Russian  ports ;  a  notice  which,  if  he  had 
received  it  from  a  British  officer,  he  could 
not,  on  the  principles  already  stated,  be 
panished  for  disregarding. 

If  this  view  bad  been  presented  to  the 
judge  in  the  argument  in  the  Court  below, 
it  is  probable  that  it  would  have  com- 
manded bis  assent,  since  he  entirely  ap- 
proves of  the  principles  on  which  it  is 
founded.  But  unfortunately  the  argu- 
ment before  him  took  a  difi'erent  direction. 
The  contention  then  appears  rather  to 
have  been  that  there  had  been  no  blockade 
of  any  Russian  ports  which  could  have 
been  known  at  Copenhagen  on  the  14th 
May,  and  that  if  any  knowledge,  however 
ace  a  rate,  bad  been  acquired  by  the  master 
through  the  channel  of  notoriety,  it  would 
not  have  formed  a  legal  ground  of  con- 
demnation for  an  attempt  to  enter  a 
blockaded  port.  At  all  events  their  lord- 
ships  have  the  satisfaction  of  believing 
that  the  conclusion  at  which  they  have 
arrived  upon  this  point  is  not  opposed  to 
the  authority  of  the  eminent  judge 
whose  decision  they  have  to  review. 
Bat  further,  although  the  Government 
and  commercial  classes  of  Denmark  could 
hardly  have  been  ignorant  on  the  14th 
May  that  the  commerce  of  neutrals  had 
been  subject  to  interruption,  and  that  cap- 
tains of  British  ships  of  war  had  interfered 
with  their  vessels  on  the  allegation  of  a 
blockade  of  Russian  ports,  there  were  not 
wanting  circumstances  which  might  reason- 
ably excite  grave  doubts  whether  any  such 
blockade  had  been  established  with  suffi- 
cient authority,  or  would  ultimately  be 
recognised  by  the  British  Government. 

In  the  first  place,  the  intention  to 
blockade  bad  been  duly  notified  to  the 
Danish  Government,  and  they  might 
naturally  expect  that  as  the  British  Go- 
vernment on  the  one  side,  and  the  Admiral 
on  the  other,  had  means  of  easy  and  rapid 
communication  with  Copenhagen,  any 
measure  so  seriously  afiecting  their  trade 
as  the  actual  blockade  of  any  of  the  Rus- 
sian ports  would  be  forthwith  intimated 

(o)  Ses  above,  p.  858. 
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to  them  in  the  same  authentio  maimer. 
It  now  appears  whv  this  was  not  done, 
namely,  tnat  the  Admiral  oonsidered  the 
notification  of  the  11th  April  as  equiva- 
lent to  notice  of  actual  blockade,  but  of 
this,  of  course,  the  Danish  Goyemment 
could  not  have  been  apprised. 

Besides  this,  they  would  see  that,  by 
the  British  Order  in  Council,  and  the 
French  Oi'donnances  of  the  15th  April, 
issued  subsequently  to  the  notification  by 
the  Admiral  of  the  intended  blockade,  a 
certain  degree  of  commerce — which,  if  the 
ports  were  blockaded,  would  expose  neu- 
trals to  confiscation — was  permitted  to 
Russian  ships  up  to  the  15th  May ;  they 
would  observe  tnat  no  such  permission 
was  given  to  neutrals ;  and  they  would 
not  unreasonably  infer  that  such  permis- 
sion was  not  granted  only  because  it  was 
not  required ;    that  the    permission  was 

rited  to  Russians  because  they  would 
liable  to  capture,  whether  the  ports 
were  blockaded  or  not ;  that  it  was  not 
extended  to  neutrals,  because,  there  being 
no  blockade,  there  would  on  their  part  be 
no  risk;  and  this  impression  would  be 
confirmed  by  observing  that,  in  the  per- 
mission to  Eussian  ships  in  the  ports  of 
the  allies  to  proceed  on  their  voyages,  no 
reference  is  made  to  blockaded  ports  as 
either  included  in  or  excluded  from  such 
permission. 

Again,  it  might  be  known  at  Oopcn- 
hagen  that  the  rumours  of  blockade  which 
prevailed  were,  to  a  certain  extent  at  all 
events,  so  far  unfounded  that  many  of 
the  ports  which  were  said  to  be  closed 
were,  in  truth,  open  ;  that  as  to  the  coast 
of  CourJaud  itself  there  had  been  for  two 
days  no  ships  of  war  upon  the  blockading 
station,  and  that  on  tnose  days,  and  the 
day  following,  a  very  large  number  of 
ships  were  reported  at  least,  whether  truly 
or  not,  to  have  entered  Biga. 

Their  lordships  cannot  but  think  that 
these  considerations  might  with  great  jus- 


tice afi*eot  the  credit  of  any  reports  in  cir- 
culation at  Gopenhaffen,  and  create  a  not 
unreasonable  doubt  iniether  any  blockade 
of  Russian  ports  had  yet  been  established 
by  a  competent  authority ;  and  they  go  far 
to  ezplam  much  of  the  testimony  which 
might  otherwise  be  fairly  open  to  severe 
animadversion. 

There  has  been  much  confusion  and 
perplexity  with  respect  to  this  blockade ; 
there  are,  as  usuallj  happens  in  snch 
cases,  some  inaccuracies  and  errors  in  the 
evidence  on  both  sides ;  but  their  lordships 
are  not  inclined  to  attribute  to  the  state- 
ments of  the  witnesses,  or  the  certificate 
of  the  merchants  which  has  been  produced 
on  the  further  proof,  any  wilful  distortion 
or  concealment  of  the  truth. 

The  view  which  their  lordships  have 
taken  of  this  part  of  the  case  makes  it  un- 
necessary for  them  to  advert  to  the  many 
other  important  points  which  were  argued 
at  their  bar. 

They  must  advise  a  restitution  of  the 
ship  (or  rather  of  the  proceeds,  for  it  ap- 
pears to  have  been  sold)  and  of  tJie  freight, 
out  certainly  without  any  costs  or  damages 
to  the  claimant.  There  will  be  simple 
restitution,  without  costs  or  expenses  to 
either  party  (a). 

Mats&ials  iiADB  USE  OF. — The  judgment 
of  Dr.  Luehington  is  taken  from  the  report 
in  Spinks,  Prize  Cases,  p.  Ill,  which  is 
apparently  fuller  and  more  accurate  than 
the  report  in  2  Ecc.  &  Adm.  The  report 
of  the  proceedings  before  the  Judicial 
Committee  is  taken  from  10  Moo.  P.C.  37. 
The  printed  cases  put  in  before  the  Com- 
mittee, copies  of  which  are  in  Mr.  Moore  s 
collection  in  the  Middle  Temple  Library, 
have  also  been  consulted. 


(a)  The  Committee  proceeded  to  uphold  the 
condemnation  of  the  Johanna  Maria,  which 
had  entered  Riga  on  May  20th,  and  came  oat 
withcaiKO  on  May  27th  (10  Moo.  P.C.  70). 
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THE  LEUGADE, 


Proceedings  in  the  Admiralty  Court,  before  Dr.  Lushington,  for 
Condemnation  of  Prize,  February  28th,  March  5th  and  7th, 
AND  April  18th,  1855.  (Reported  in  2  Ecc.  &  Adm.  212;  Spinks' 
Prize  Cases,  p.  193.) 


Claim  in  the  High  Court  of  Admiralty  for  the  restitution  of  the  Leucade,  an  Ionian  veesei 
captured  during  the  war  with  Russia  for  trading  with  the  enemy.  The  Ionian  Islands  came  into 
the  possession  of  Great  Britain  daring  the  Napoleonic  war,  and  at  the  coDclusion  of  the  war,  the 
following  articles  were  agreed  upon  between  Great  Britain,  Austria,  Uussia,  and  IVussia  by  the 
Treaty  of  Piuis,  of  November  5th,  1815,(1)  to  which  other  Powers  afterwards  acceded — 

The  United  States  of  the  Ionian  Islands  to  form  a  single,  free,  and  independent  state  under 
the  immediate  and  excluslTe  protection  of  the  King  of  Great  Britain,  and  the  guarantee  of 
the  other  contracting  Powers. 
Internal  afEairs  to  be  regulated  by  the  States  with  the  approbation  of  the  protecting  Power, 
which  should  employ  a  particular  solicitude  with  regard  to  the  legislation  and  administration 
of  the  States,  and  name  a  Hi^h  Commissioner  for  that  purpose.  A  Constitutional  Charter 
to  be  drawn  up  by  a  Legislative  Assembly  and  ratified  by  the  protecting  Power. 
The  protecting  Power  to  have  control  of  military  forces. 

The  trading  flag  of  the  States  to  be  recognized  as  the  flag  of  a  free  and  independent  state. 
None  but  commercial  agents  or  consuls  to  be  credited  to  the  States. 

Held  by  the  Court  of  Admiralty,  decreeing  restitution — 

Proiecior€Ue{2)  —  Treaty  —  Declaration  of    War  by  Protecting  Power  —  International 
Status — Jurisdiction . 

That  by  the  Treaty  of  Paris,  Great  Britain  renounced  all  rights  acquired  by  conquest  iu 
favour  of  a  new  settlement  under  the  guarantee  of  the  other  contracting  Powers. 

That,  in  a  court  of  law  the  international  relations  of  the  States  must  be  determined  by  the 
treaty  without  regard  to  the  antece<lent  condition  of  the  Islands,  or  the  subsequent  Con- 
stitutional Charter. 

That  the  protecting  Power  being  possessed  of  the  sole  military  and  diplomatic  power 
under  the  treaty,  possessed  also  the  power  of  making  peace  and  war  on  behalf  of  the 
States  ;  but  that  as  the  States  had  been  recognized  as  a  free  and  independent  state  with  a 
separate  trading  flag,  a  declaration  of  war  by  the  protecting  Power  on  its  own  behalf 

(1)  As  to  the  ceesion  of  the  Ionian  Islands  to  Greece  in  1864,  see  below,  p.  476  n. 

(s)  As  to  semi -sovereign  or  protected  states  in  Europe,  see  Martens,  Pr&is  du  Droit  des  Gens 
Liv.  I.  c.  2.  §  20 ;    Wbeaton's  International  Law,  ed.  Boyd,  §  35 ;  Twiss,  Law  of  Nations,  vol.  I. 
p.  53.  i  Phillimore,  International  Law,  LKXV.  &c. ;  Heffter,  Droit  International,  §  22 ;  Calvo, 
Droit  International,  §  64 ;  Eugelhart,  Considerations  Historiques  et  Juridiques  sur  les  Protec- 
torats,  Paris,  1896;  Despagnet,  Essai  sar  les  Protectorats,  Paris,  1896. 

Ab  to  the  protected  states  of  India,  see  Aitchison,  Treaties,  &c.,  relating  to  India  and  neigh- 
boaxiug  countries,  1892;  Tupper,  Our  Indian  Protectorate,  1893;  Lee  Warner,  The  Protected 
Princes  of  India,  1894;  Sir  Henry  Maine,  Minute  on  the  Kathiawar  States  and  Sovereignty 
(reprinted  m  Grant  Duff's  Memoir,  p.  320)  ;  Sir  Courtenay  Ilbert,  Note  on  "  Act  of  State  as 
applied  to  the  Government  of  India  "in  Ruling  Cases,  vol.  1,  p.  821;  Westlake,  International 
Law,  c.  10 ;  see  also  cases  collected  in  note  to  Elphinstone  v.  Bedreeckund,  2  St.  Tr.  N.S.  449, 
and  Damodhar  Gordhan  v.  Deoram  Ketnji,  1  A.C.  332 ;  Sirdar  Gurdyal  Singh  v.  RajaU  of 
Faridkote,  1894,  A.C.  670 ;  also  the  Foreign  Jurisdiction  Act,  1890,  53  &  54  Vict.  c.  37.  s.  15, 
and  the  Interpretation  Act,  1889, 52  &  53  Vict.  c.  63.  s.  18  s,-6s.  4  and  5,  as  to  the  meanings  of 
"  India  "  and  ••  British  India." 

As  to  protectorates  over  semi-civilised  or  uncivilised  countries,  see  Hall,  International  Law, 
§  38,*  and  Foreign  Jurisdiction  of  the  British  Cro^vn,  Pt.  3.  c.  3  ;  Westlake,  International  Law, 
e.  9  ;  Lawrence,  Principles  of  International  Law,  pp.  160-168  ;  Despagnet,  ubi  sup. ;  the  various 
Orders  in  Council  made  for  such  territories  under  the  Foreign  Jurisdiction  Acts,  in  Statutory 
Rales  and  Orders,  toI.  8 ;  summing  up  in  Beg,  v.  Jameson^  12  Times  L.R.  586. 
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would  Dot  of  itself  put  them  in  a  Btate  of  war ;  nor  could  that  effect  be  attributed  to  a 

proclamation  of  the  States'  Senate  notifying  the  declaration  of  war  bj  the  protecting 

Power.  (3) 
That  Ionian  vessels  were  not  within  the  provisions  of  the  British  Order  in  Council  agviust 

"  British  vessels  "  trading  with  enemy's  ports. 
Quare,  whether  questions  as  to  the  international  status  of  the  Islands  were  not  rather  for 

the  Executive  Government  than  for  the  Law  Courts  ?  (4) 

(3)  See  the  opinions  of  the  Law  Officers  below,  App.  F.,  p.  1229. 

(4)  On  this  question  see  Taylor  t.  Barclay ^  2  Sim.  213  ;  Yrismri  v.  Clementy  2  C-  &  P.  223, 
3  Bing.  432;  Cremidi  v.  Powell  below,  p.  787;  The  Charkieh,  L.R.  4,  A.  &  E.  59  ;  MigheU  ▼. 
Sultan  ofJohore,  1894,  1  Q.B.  149,  where  it  was  held  that  the  certificate  of  the  Secretary  of  State 
for  the  Colonies  was  conclusive  evidence  of  the  sovereign  status  of  the  defendant;  and  Rey.  ▼. 
Jameson,  ubi  sup. 


This  was  a  claim  for  the  restitntion  of 
the  Leucade,  an  Ionian  vessel  captured 
for  trading  with  the  enemy,  and  raised 
the  question  whether  the  United  States  of 
the  Ionian  Island?,  which  were  under  Bri- 
tish protection,  were  to  be  treated  as  neu- 
trals or  belligerents  in  the  war  between 
Great  Britain  and  Russia. 

The  Ionian  Islands  were  subject  to 
Venice  until  the  fall  of  the  Venetian  Re- 
public in  1797,  when  they  were  annexed  to 
France  by  the  Treaty  of  Campo  Formio.(a) 
The  French  were  afterwaras  driven  out 
in  1799  by  the  allied  fleets  of  Rassia 
and  Turkey,  and  the  islands  were  erected 
into  iho  Republic  of  the  Seven  Islands, 
under  the  suzerainty  of  the  Porto  and 
the  guarantee  of  Russia,  by  the  conven- 
tion of  Constantinople  between  Rnssia 
and  the  Porte  (h)  in  1800.  Subsequently 
Russia  and  France,  by  a  secret  convention 
of  October  10th,  1801, (c)  recognised  and 
guaranteed  the  independence  and  consti- 
tution of  the  Ionian  Republic,  and  agreed 
that  foreign  troops  should  be  withdrawn 
from  the  islands.  France  also  recognised 
the  Republic  by  the  Treaty  of  Amiens 
with  Great  Britain  in  1802.(<2)  On  the 
resumption  of  hostilities  between  Great 
Britain  and  France,  the  Ionian  Bepublic 
issued  a  proclamation  of  neutrahty.(e) 
By  a  secret  convention  between  France 
and  Russia  signed  at  Tilsit,  July  9th, 
1807,(/)  Russia  undertook  to  withdraw 
her  garrisons  from  the  islands,  and  to 
hand  them  over  to  France.  Six  of  the 
islands  were  captured  by  Great  Britain 
during  the  war,  and  the  seventh,  Corfu, 
was  taken  possession  of  by  her  after  the 
conclusion  of  hostilities  in  the  name  of 

(a)  Martens,  Kecucil,  Ist  ed.,  vol.  7,  p.  210. 
(6)  Martens,    Supp.    au     Recueil,    vol.    2, 
p.  276. 

(c)  De  Clercq,  Trait^s,  vol.  1,  p.  474. 

(d)  Martens,  Supp.  au  Recueil,  vol.  2,  p.  566. 
(tf)  lb,  vol.  3,  p.  637. 

(/)  De  Cli-rcq,  Troite*,  vol.  2,  p.  215. 


the  allied  Powers, (a)  under  Art.  3  of  the 
Convention  between  the  allied  Powers  and 
France  of  23rd  April,  1814.(]&) 

At  the  CongresB  of  Vienna,  in  the 
Conference  regarding  the  Ionian  Is- 
lands, (e)  Great  Britain  proposed  that 
they  should  be  placed  under  the  protec- 
torate of  Austria,  but  Russia  objected, 
declaring  that  she  felt  bound  to  second 
the  wishes  which  the  inhabitants  of  .'the 
islands  had  expressed  of  remaining  under 
British  protection.  The  British  plenipo- 
tentiaries did  not  then  entertain  this 
proposal,  and  declared  that  the  six  islands 
of  which  Great  Britain  had  the  sole  poe- 
session,  were  not  to  be  regarded  as  at  the 
disposition  of  the  Powers.  Afterwards,  by 
the  convention  between  Great  Britain, 
Austria,  Russia,  and  Prussia,  signed  at 
Paris,  5th  November  1815, (cQ  it  was  agreed. 
Art.  I.,  that  the  Ionian  Islands — 

'*  shall  form  a  siu/^le,  free,  aud  indepeodent  state, 

under  the  denomination  of  the  United  States  of 

the  Ionian  Islands.'* 
Art.  II.—"  The  State  shall  he  placed  under 

the  immediate  and  exclusive  protection  of  H.M. 

the  King  of  the  United  Kingdom 

I  The    other   contracting    Powers    do  therefore 
'  renounce  every  ri^ht  or  particular  pretension 

which  they  might  have  formed  in  reapect  of 

them,  and  formidly  guarantee  all  the  dispositiofiis 

of  the  present  treatj'." 

Art.    III.— ."The    United    States    of    the 

Ionian  Islands  shall,  with  the  approbation  of 

(a)  The  circumstances  relating  to  the  capture 
and  occupation  of  the  Ionian  Islands  are  de- 
scribed in  a  Return  to  an  Address  of  the  House 
of  Commons  of  19th  February  1863,  Pari. 
Papers,  1864,  H.C.  54.,  vol.  66,  p.  87.  Lord 
Castlereagh  in  1 812,  in  a  letter  to  Count  Foscari, 
declined  at  that  time  to  entertain  a  proposal 
that  the  islands  should  be  permanently  united 
to  Great  Britain. 

(6)  Martens,  N.  Recueil,  vol.  1,  p.  696. 

(c)  Martens,  N.  Supp.  au  Eecueil,  vol.  1, 
p.  449  ;  Castlereagh,  Memoirs  aud  Correspon- 
dence, vol.  10,  pp.  224,  441. 

(rf)  Hertslet,  Treaties,  vol.  I,  p.  45,  18«7. 
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the  protecting  Power,  regalate  their  internal  or- 
ganization, and,  in  order  to  give  to  aU  parts  of 
this  organization  the  necessary  consistence  and 
action.  His  Britannic  Majesty  will  employ  a 
particular  soUcitude  with  regard  to  the  legis- 
lation and  general  administration  of  these 
States.  His  Majesty  will,  therefore,  appoint  a 
Lord  Hifh  Commissioner  to  reside  there,  in- 
vested with  all  the  necessary  power  and  authori- 
ties for  this  purpose." 

Art  IV. — "  In  order  to  carry  into  execution 
without  delay,  the  stipulations  mentioned  in  the 
articles  preceding,  and  to  ground  the  political  re- 
organization of  the  United  Ionian  States  upon 
that  oiganization  which  is  actually  in  force,  the 
Lord  High  Commissioner  of  the  protecting 
Power  shall  regulate  the  forms  of  convocation 
of  a  Legislative  Assembly,  of  which  he  shall 
direct  the  proceedings,  in  order  to  draw  up  a 
new  Constitutional  Charter  for  the  Stales,  which 
U.M.  the  King  of  the  United  Kingdom  shall  be 
requested  to  ratify. 

"  Until  such  Constitutional  Charter  shall  have 
been  so  drawn  up  and  duly  ratified,  the  existing 
constitutions  shall  remain  in  force,  and  no 
alteration  ihaU  be  made  in  them  except  by  His 
Britannic  Majesty  in  Council." 

Arts.  V.  and  VI.  provided  that  His  Bri- 
tannic Majesty  should  have  the  right  to 
occnpy  forts  and  garrison  them,  and  that 
ihereshonld  bo  a  convention  to  provide 
for  the  maintenance  of  snch  forts,  and  for 
the  Babsistence  and  payment  of  the  garri- 
Bons  in  time  of  peace. 

Art  VII. — **  The  trading  flag  of  the  United 
States  of  the  Ionian  Islands  shall  be  acknow- 
ledged by  all  the  contracting  Powers  as  the 
flag  of  a  free  and  independent  state.  It  shall 
carry  with  the  colours,  and  above  the  armorial 
bearings  thereon  displayed  before  the  year  1807, 
such  other  as  His  Britannic  Majesty  may  think 
proper  to  grant  as  a  mark  of  the  protection 
under  which  the  United  Ionian  States  are 
placed ;  and  for  the  more  effectual  furtherance 
of  this  protection,  all  the  ports  and  harbours  of 
the  said  States  are  hcrebv  declared  to  be  within 
British  jurisdiction.  The  commerce  between  the 
United  Ionian  Islands  and  the  dominions  [of 
the  other  contracting  Powers]  shall  enjoy  the 
same  fiicilities  as  that  of  Great  Britain  with  the 
laid  United  States.  None  but  commercial  agents 
or  consuls,  charged  solely  with  the  carr^-ing  on 
of  commercial  relations,  and  subject  to  the 
Teguiations  to  which  other  commercial  agents  or 
consuls  are  .subject  in  other  independent  states, 
shall  be  credited  to  the  United  States  of  the 
Ionian  Islands.'* 

Art.  VIII.  provided  that  all  the  Powers 
which  signed  the  Treaty  of  Paris  of  31  st 
Hay  1814,  and  the  Act  of  the  Congress  of 
Vienna  of  9th  June  1815,  also  the  Govern- 
ment of  the  Two  Sicilies  and  the  Ottoman 
Porte,  were  to  be  invited  to  accede.(a) 

Pnrsaant  to  Art.  IV.  of  the  above  treaty, 
a  Constitutional  Charter  of  the  United 


(a)  They  all  acceded.  As  to  who  w^ere  the  sig- 
natories of  the  Act  of  the  Congress  of  Vienna,  see 
Wettlake,  International  Law,  pp.  93  et  §eq. 
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States  of  the  Ionian  Islands  was  drawn 
up,  and  ratified  by  the  Prince  Begent  on 
behalf  of  King  George  3.,  the  Sovereign 
Protector,  August  26th,  1817.(a) 

Chapter  VII.  Section  IV.,  was  entitled 
"  Of  Foreign  Relations." 

Art.  II.  provided  that  no  native  of  the 
islands  should  act  as  consul  or  vice- 
consul  for  any  foreign  Power  within  the 
islands. 

Art.  III.  provided  that  British  consuls 
in  all  ports  should  be  the  consuls  and 
vice-consuls  of  the  States. 

The  succeeding  Articles  were  as  fol- 
lows— 

Art.  IV. — **  All  applications  necessary  to  be 
made  by  these  States  to  foreign  Powers  shall  be 
transmitted  by  the  Senate  to  H.E.  the  Lord 
High  Commissioner  of  the  protecting  Sovereign, 
who  shall  forward  the  same  to  the  Ambassador 
or  Minister  of  the  protecting  Sovereign  resident 
at  the  Court  of  the  said  foreign  Power,  for  the 
pur|>o8e  of  submitting  them  in  due  form  to  the 
said  Power." 

Art.  V. — "  The  approval  of  the  appointment 
of  all  foreign  agents  or  consuls  in  the  United 
States  of  the  Ionian  Islands  shall  be  by  the 
Senate  through  the  medium  of  His  Highness 
the  President  thereof,  and  with  the  concurrence 
of  His  Excellency  the  Lord  High  Commis- 
sioner of  the  protracting  Sovereign." 

Art.  VII. — "  With  a  view  to  ensure  the  most 
perfect  protection  to  the  commerce  of  these 
Islands,  every  vessel  navigating  under  the 
Ionian  flag  shall  be  bound  before  leaving  the 
port  of  the  Ionian  States  to  which  she  belongs, 
to  provide  herself  with  a  pass  signed  by  His 
Excellency  the  Lord  High  Commissioner  of  the 
protecting  Sovereign,  and  no  vessel  sailing 
without  such  a  pass  shall  be  con6idere«l  as  navi- 
gating accoiding  to  law.  But  it  is  reserved  for 
His  Majesty  the  protecting  Sovereign  to  decide 
how  far  it  may  be  necessar}-  that  independently 
of  such  pass  they  should  further  be  bound  to  sup- 
ply themselves  with  Mediterranean  passes." (6) 

Chapter  VII.,  Section  VI.,  entitled 
"  Of  the  National  Colours  and  Armorial 


(a)  State  Papers,  vol.  4,  p.  647.  As  to  the 
effect  of  the  Treaty  of  Paris,  see  the  speech  of  Sir 
Thomas  Maitland,  High  Commissioner  at  Corfu, 
Febriuiry  3rd,  1817,  i6.  p.  626. 

(6)  The  internal  constitution  of  the  States 
was  regulated  by  the  other  articles  of  the  Con- 
stitutional Charter.  Chapter  I.,  Art.  VII.  pro- 
vided that  the  civil  government  should  be  com- 
posed of  a  Legislative  Assembly,  a  Senate,  and 
a  Judicial  Authority.  Art.  Vill.  declared  that 
the  military  command  being  placed  by  the 
Treaty  of  Paris  in  the  hands  of  H.M.  Com- 
mander-in-Chief should  remain  in  him.  Arts. 
X.-XI.  provided  that  the  Legislative  Assembly 
was  to  be  elected  from  the  body  of  Noble 
Electors;  the  Senate  out  of  the  body  of  the 
Legislative  Assembly  ;  and  the  Judicial  Autho- 
rity by  the  Senate  as  thereinafter  prescribed. 
Parliamentary  Sessions  were  to  be  held  at 
stated  intervids  and  to  have  a  certain  duration. 
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Bearings,"  provided,  Art.  I.,  that  the 
commercial  flag  of  the  States  was  to  be 
the  original  national  flag  with  the  addi- 
tion of  the  British  Union  in  the  upper 
corner  next  the  flagstaff;  and  Art.  ill. 
that  the  British  colours  were  to  be  hoisted 
daily  on  all  the  forts,  bat  that  a  standard 
with  the  armorial  bearings  of  the  States 
was  to  be  hoisted  on  dajs  of  public  re- 
joicing and  festivity. 

The  facts  as  to  the  Leticade  were  as 
follows : — 

This  ves^sel,  sailing  under  Ionian  colours, 
left  Santa  Maura  with  a  cargo  of  olive  oil, 
boa  ad  to  Taganroff,  in  Russia.  At  Con- 
stantinople the  British  Consul,  in  conse- 
quence of  the  war,  refused  to  give  a  clear- 
ance for  Tajzanrog,  but  gave  one  for 
Trebizond.  She  was  captured  on  the  14th 
of  May  1864,  by  Her  Majesty's  man-of-war 
Firebrand,  about  48  miles  from  the  Sti-aits 
of  Kertcli,  which  the  captors  alleged  was 
not  the  proper  track  and  course  for  Tre- 
bizond, but  for  the  Sea  of  Azoff. 


In  the  Admiralty  Coubt. 

Before  The  Right  Hon.  Dr.  Lushinoton. 
February  28th,  1856. 

The  Queen*8  Advocate,  Sir  John  Hard- 
ing, the  Admvrcdty  Advocate,  Dr.  Joseph 
Phillimore,  and  Dr.  Bayford  appeared  for 
the  captors  ;  Dr.  Addams  and  Dr.  Twis8(a) 
for  the  claimants. 

In  case  of  emergency  the  High  ConiniisBioner 
was  empowered  to  prorogue  the  Legislative 
Assembly  for  not  more  than  six  months.  The 
power  of  dissolution  was  to  be  exercised  by  the 
Crown  by  Order  in  Council.  The  President  of 
the  Senate  was  to  be  nominated  by  the  Crown 
through  the  High  Commissioner.  The  election 
of  Senators  by  the  Legislative  Assembly  was 
subject  to  the  approval  of  the  High  Commis- 
sioner. Laws  passed  by  the  Ionian  LegisUiture 
were  subject  to  the  veto  of  the  High  Commis- 
sioner, and  also  to  be  disallowed  by  Order  in 
Council  within  one  year.  Various  reforms,  in- 
cluding an  extended  sufiErage,  were  introduced  in 
1 850.  See  Pari.  Papers  respecting  recent  changes 
in  the  Constitution  of  the  Ionian  Islands,  1850, 
c.  1,276,  vol.  36,  p.  607.  These  alterations 
were  foUowed  by  much  friction  between  the 
Lord  High  Commissioner  and  the  Assembly. 
Pari.  Papers,  Returns,  Ionian  Islands,  1852, 
H.C.  567,  vol.  32,  p,  323 ;  and  Returns,  Ionian 
Islands,  1853,  H.C.  226,  vol.  62,  p.  571.  As 
to  the  condition  of  the  islands  during  the 
Protectorate,  see  Montgomery  Martin ^  History 
of  the  British  Colonies,  1835,  vol.5,  p.  383; 
Sir  George  Bowen,  The  Ionian  Ishinds  under 
Britisli  Protection;  Viscount  Kirkwall,  Four 
Years  in  the  Ionian  Islands,  with  a  History  of 
the  British  Protectorate  1864.  See  further, 
below,  p.  476  w. 

(a)  Afterwards  Sir  Travers  Twiss,  Queen's 
Advocate. 


The  case  having  come  before  the  Court 
for  adjadication — 

The  Queen^B  Advocaie^  for  the  captors, 
applied  to  the  Conrt  to  order  farther 
proof,  (a) 

Dr.  LuBHiirGTON  said  that  a  'primd  fade 
case  must  be  made  by  the  captors  in  the 
first  instance. 

The  Qiieen^e  Advocate  submitted  that  the 
captors  were  justified  by  international  law 
in  bringing  in  for  adjadication  ships  which 
sailed  the  seas  ,^a^an^6  hello  in  the  neigh- 
bonrhood  of  the  enemy's  ports,  unless 
they  had  a  complete  and  correct  set  of 
ship's  papers.  Had  this  ship  a  log  P  If 
not,  that  alone  would  be  almost  enoueh  to 
call  for  further  proof.  She  had  something 
like  a  log,  but  it  stopped  at  the  most  im- 
portant period — two  days  before  the  cap- 
ture. She  was  going  mto  the  enemy's 
port  trading  with  the  enemy. 

Dr.  LusHiMGTON  said  that  the  main 
Question  was,  whether  the  inhabitants  of 
the  Ionian  Islands  were  to  be  considered 
as  neutrals  or  British  subjects.  It  would 
be  absurd  to  order  further  proof  until  that 
was  decided. 

This  question  was  accordingly  argued 
in  the  first  instance. 

Argukent  tor  the  Captors. 

The  Queen^e  Advocate:  The  Order  in 
Council  of  April  15th (&)  had  relaxed  the 
belligerent  rights  of  the  Crown,  and  per- 
mitted certain  kinds  of  trading  with  the 
enemy,  but  continued  the  prohibition 
agninst  "  British  vessels "  trading  with 
enemy's  ports.  The  question  in  the  pre- 
sent case  would  therefore  turn  upon  this — 
whether  the  Leucade  was  a  British  or  a 
neu  tral  vessel.  There  were  three  classes  of 
ves8els  contemplated  in  the  Order  in  Coun- 
cil, namely  neutral,  British,  and  enemy's 
ships.  Ionian  vessels  were  British  vessels, 
although  without  a  British  register.  If 
a  British  subject  bought  a  foreign  vessel 
in  a  forei^  port,  he  could  not  get  a 
British  register  without  measarement  by 
the  proper  oflBcer.  Not  having  a  British 
register,  she  could  not  be  a  British  vessel 
in  one  sense,  but  would  be  so  within  the 
Order  in  Council.  The  lonians  con- 
tended that  they  were  not  in  any  sense 
British  subjects,  and  that  their  vessels 
were  not  British,  but  neutral  ships.  They 
were  to  have  the  advantage  of  British 
protection,  to  get  their  papers  from  a 
British  minister,  and  obtain  their  colours 
from  a  British  consul ;  and  they  were  to 
turn  round  when  the  Order  in  Council 
was  pressed  against  them  and  say  thoj 
belonged  to  an  independent  state. 

(a)  See  below,  App.  D,  p.  1228. 
(6)  See  below,  App.  E,  p.  1226. 
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The  loniftne  were  the  sabjects  of  Venice 
until  the  French  took  the  iHlands  in  1797. 
Then,  the  BuBsians  and  Tnrks  having  ob- 
tained possession  of  them,  on  peace  being 
made  between  Bassia  and  Tnrkey  in  1800 
at  the  convention  of  Constantinople  of  the 
2l8t  March  in  that  year,  it  was  agreed 
that  they  should  be  formed  into  a  republic 
ander  the  Snltanas  sovereign  lord,  prince, 
and  protector,  (a)  Tribute  was  to  be  paid 
as  a  mark  of  vassalage.  That  was  the  period 
at  which  they  first  acquired  a  political 
existence.  At  a  later  period  the  French 
again  got  possession  of  them,  by  the 
Treaty  of  Tilsit  in  1807,(6}  and  subse- 
qaently  they  were  captured  by  the  British. 
Their  fate  was  left  to  be  determined  by 
the  Congress  of  Vienna.  By  the  Treaty 
of  Paris  of  the  5th  November  1815,  (c^ 
England,  Austria,  Bussia,  and  Prussia 
det-ermined  to  place  the  Ionian  Islands 
onder  the  protection  of  one  of  the  Great 
Powers  of  Europe.  They  were  to  form 
"  a  single  free  and  independent  state  " 
under  the  immediate  and  exclusive  pro- 
tection of  the  King  of  the  United  King- 
dom. The  word  "sovereign"  was  pur- 
posely omitted.  The  existing  constitutions 
were  to  remain  in  force  until  something 
was  substituted  for  them  ;  and  they  ren- 
dered the  islanders  vassals,  not  a  sovereign 
state.  Of  the  subsequent  Constitutional 
Charter,  Chapter  VII.,  Section  IV., (d) 
relating  to  foreign  relations  was  the  only 
one  tlukt  was  material.  By  Section  IV. 
British  Consuls  were  to  act  for  the 
islanders,  who  were  not  to  have  foreign 
representatives,  or  to  make  any  represen- 
tation to  foreign  states.  Bepresentations 
were  to  be  addressed  to  the  Lord  High  Com- 
missioner, and  if  he  did  not  forward  them 
there  were  no  means  of  compelling  him. 
Every  Ionian  vessel  was  bound  to  provide 
herself  with  a  pass,  signed  by  the  Lord 
High  Commissioner  of  the  protecting 
sovereign,  and  no  vessel  sailing  without 
such  pass  was  to  be  considered  as  navi- 
gating according  to  law.  The  Lord  High 
Commissioner  could,  by  an  exercise  of 
arbitrary  power,  refuse  to  give  the  pass. 
The  original  flag  of  the  States  was  to  be 
their  commercial  flag,  with  the  addition 
of  the  British  Union,  but  British  colours 
were  to  be  hoisted  on  all  the  forts. 

Dr.  LusHiKOTON  inquired  whether  Parlia- 
ment had  ever  legislated  for  the  Ionian 
Islands. 


(a)  Martens,  Supp.  au  Becueil,  vol.  2,  p.  276. 
(6)  De  Clercq,  Traites,  vol.  2,  p.  215. 

(c)  See  above,  p.  436;  Hertslet,  Treaties, 
Tol.  I,  p.  45. 

(d)  See  above,  p.  488 ;  printed  in  State 
Papers,  vol.  4,  pp.  647-725  ;  extracts,  in  Herts- 
let,  Treaties,  vol.  1,  p.  53. 


The  Qtieen*8  Advocate  was  not  aware 
that  it  had ;  ho  apprehended  it  had  not, 
for  the  best  of  all  reasons — by  the  Charter 
they  were  to  govern  themselves  intemallv, 
and  external  relations  they  had  and  could 
have  none,  for  they  had  deprived  them- 
selves of  them  by  their  own  consent. 
They  had  placed  themselves  in  the  hands 
of  the  Lord  High  Commissioner,  and  there 
could  hardly  arise  a  case  in  which  it 
would  be  necessary  for  the  British  Par- 
liament to  interfere. 

Dr.  LusHiNGTON  was  afraid  that  some 
mistakes  had  been  committed  in  Hindostan. 
Parties  there  had  bound  themselves  not 
to  have  communication  with  foreign 
States  except  through  the  British  Crown, 
but  he  behoved  there  were  instances  in 
which  they  had  done  so.^a) 

The  Queen* 8  Advocate  said  that,  if  ever  the 
Ionian  Islanders  had  possessed  sovereign 
power,  the^  had  abdicated.  By  the  Act 
of  Batification  by  Turkey  of  the  cession 
of  the  Ionian  Islands  to  U-reat  Britain,  of 
the  24th  April,  1819,  Turkey  recognized 
the  inhabitants  of  the  Islands  as  "  the  pro- 
tected subjects  of  Great  Britain,"  and 
undertook  to  extend  the  same  privileges 
to  them  as  to  "  other  British  8ubjects."(&) 
The  Islanders  were  now  seeking  to  keep 
their  rights  and  repudiate  their  obligations, 
Thev  contended,  that  as  neutrals  thev 
might  be  at  peace  with  a  country  with 
which  Great  Britain  was  at  war.  It  would 
be  most  extraordinary  if  the  Ionian  Islands 
were  a  sovereign  state  without  any  means 
of  communication  with  other  sovereign 
states.  If  the  Emperor  of  Bu^Hsia  were 
to  send  a  flag  of  truce  to  the  President  to 
know  whether  they  were  at  war  or  peace 
with  him,  the  President  must  communi- 
cate through  the  Lord  High  Commis- 
sioner, who  could  withhold  or  alter  his 
answer  as  much  as  he  pleased.  The  Leu- 
cade  could  not  have  gone  into  the  Black 
Sea  without  the  signature  of  the  Lord 
High  Commissioner  and  the  intervention 
of  the  British  Consul.  Though  she  was 
recognized  all  over  Turkey  as  a  British 
vessel,  yet  she  was  now  to  turn  round 
against  the  ships  of  her  own  protecting 
sovereign  and  say  that  she  was  inde- 
pendent. She  was  to  use  the  pass  and 
the  consular  seal  and  enjoy  all  British 
privileges,  and  then  to  say  to  a  cruiser 
she  was  a  neutral.  Where  was  there  a 
passage  in  the  treaties  which  made  the 
Ionian  Islands  a  sovereign  power  F  If 
it  were  decided  that  they  were  a  neutral 
state,  they  might  enter,  if  they  could  find 

(a)  As  to  the  protected  states  of  India,  see 
above,  p.  433  n. 

(6>  Hertslet,  Map  of  Europe  by  Treaty, 
vol.  3,  p.  1589;  Hertslet,  Treaties,  vol.  9, 
p.  546. 


443] 


The  Ionian  Ships,  1855. 


[444 


the  meaDB  of  doing  it,  into  a  negotiation 
with  Bassia. 

Dr.  LusHiNGTOV  said  the  case  was  full  of 
difficalties  and  anomalies  from  the  be- 
ginning to  the  end,  and  was  perfectly 
novel.  He  was  not  aware  whether  an  in- 
dictment for  high  treason  would  lie  in 
the  Ionian  Islands.  British  law  did  not 
prevail  there. 

Queen's  Advocate:  If  it  did  not,  that 
would  not  make  it  a  sovereign  state. 

Dr.  LusHiNGTON :  You  forget  the  word 
"  independent." 

Qvsen'e  Advocate:  Independent  means 
dependent. 

Dr.  LusHiVGTON :  That  is  rather  hard. 

Queen's  Advocate  :  How  could  independ- 
ence be  contended  for  without  any  right 
to  compel  the  Lord  High  Commissioner  to 
do  anything  P  It  would  be  for  the  counsel 
for  claimants  to  furnish  some  instances  in 
which  the  Islands  had  boen  recognized  and 
dealt  with  as  a  sovereign  state,  if  they  had 
never  done  any  independent  act,  what  be- 
came of  the  word  ?  Where  had  the  sove- 
rdgn  protecting  power  permitted  them  to 
act  inaependently  P  If  tney  were  not  neu- 
trals within  the  meaning  of  the  Order  of 
April  16th,  1854  (a),  then  the  Crown  had 
established  its  case.  Unless  the  Court 
decided  conclusively  against  the  Crown, 
on  the  ground  that  they  were  neutrals,  he 
apprehended  there  must  be  farther  proof 
as  to  other  parts  of  the  case. 

Dr.  LuBHiNGTOK  :  When  there  were  dis- 
turbances in  the  Ionian  Islands,  were  the 
parties  indicted  for  high  treason  against 
the  Crown  of  Great  Britain,  or  according 
to  their  own  law  P 

The  Qtieen's  Advocate  thought  that 
several  had  been  punished  by  martial 
law,(&)  without  being  indicted  for  high 
treason.  He  supposed  it  would  be  con- 
tended that  the  high  treason  committed 
was  not  against  the  Queen,  but  against 
the  State. 

The  Adnwralty  Advocate  followed  on 
the  same  side.  This  was  one  of  the 
gravest  and  most  difficult  subjects  that 
were  ever  brought  before  this  or  any 
other  Court  administering  international 
law  in  this  or  anv  other  country.  It  was 
impossible,  so  far  as  his  research    had 

(a)  State  Papers,  vol.  46,  p.  49,  and  below, 
App.  E.,  p.  1226. 

(6)  By  the  CouBtitational  Charter,  chap.  7, 
^ec.  2,  art.  4,  the  Lord  High  Commissioner  was 
empowered  to  proclaim  martial  law  whenever 
disturbances  should  arise  of  sufficient  gravity  to 
threaten  the  public  safety.  On  the  occasion  of 
the  rising  in  Cephidonia  in  1849,  which  is  here 
referred  to,  forty-four  persons  were  condemned 
to  death  by  martial  law  and  twenty-three 
executed.  Pari.  Papers,  Ionian  Islands,  Cepha- 
lonia,  1860,  H.C.  109,  vol.  36,  p.  747. 

Aroitkbni'  for  the  Captobs. 


gone,  to  find  any  precedent.  Other 
nations  had  exercised  protectorate  powers, 
and  some  analogy  might  be  derived  from 
their  procedure.  The  best  way  of  guiding 
the  judgment  to  a  right  issue  was  to  see 
whether  there  were  any  tests  indisputably 
belonging  to  a  sovereign  state,  (a)  Sove- 
reign states  possessed  what  was  called  the 
dominium  eminens,  including  the  power  of 
making  war  and  of  making  peace.  No 
state  could  properly  be  caued  severely 
which  did  not  possess  that  power  of  its 
own    inherent    authority    (nifnhershoek^s 

2u8Bstiones  Juris  Pnbliot,  Book  II.  o.  15. 
9  dominio  emvnente) : — 

"  Ex  ea  potestate  helium  indicitur,  pax  pan- 
gitar,  fcedera  ineaotar,  tributa  et  vectigalia  im- 
peraotur,  subditi  eorumqne  bona,  etiam  in  soli- 
dam,  obliffantur,  quin,  et  ocoupautur  res  singu- 
lorum,  si  ita  visum  fuerit  prinoipi." 

It  could  not  be  contended  that  the 
Ionian  Islands  could  make  war  or  peace 
of  themselves.  He  thought  they  could  not 
impose  taxes  without  the  consent  of  the 

grotectorate  expressed  through  the  Lord 
[igh  Commissioner.  From  1815  to  1832 
Poland  was  a  province  of  Russia,  yet  she 
had  many  independent  rights.  Chratius 
(Book  1.  c.  3.  §^  21.  div.  3)  speaks  of 
states  "  svhpatrodnio  non  sub  ditione"  and 
again,  in  Book  2.  c.  15.  §  7.  div.  1  he 
says  that  treaties  with  a  weaker  power 
mav  be  ''oum  imminutiane  imperii^**  or 
*'s%ne  imminutione  imperii^"  with  an  in- 
fringement of  sovereignty  or  withont  it. 
He  says  they  may  be — 

**  cum  imminutione  imperii,  ut  in  secundo 
foedere  Carthagioiensium  cum  Romania,  ne  cui 
Cartbaginienses  helium  facerent,  ii^nssu 
populi  liomani.  Ah  eo  tempore,  ut  Appiaous 
loquitur  Kapxtl^^^^^t  P§»fidiois  ^vfycwoif  &irv«y8iM, 
Carthaghiienses  Bomanis  ex  fuedere  morem 
gerebaiit." 


(a)  On  the  divisibility  of  sovereignty,  see  Sir 
Henry  Maine :  *'  Sovereignty  is  a  term  which,  in 
iutematioDal  law,  indicates  a  well-ascertained 
assemblage  of  separate  powers  or  privileges. 
The  rights  which  form  part  of  the  aggregate 
are  specifically  named  by  the  pablicists,  who 
distinguish  them  as  the  right  to  make  war  and 
peace,  the  ri^ht  to  administer  civil  and  criminal 
justice,  the  nght  to  legislate,  and  so  forth.  A 
sovereign  who  possesses  the  whole  aggregate  of 
these  powers  is  called  an  independent  sovereign, 
but  there  is  not,  nor  has  there  ever  been,  any- 
thing in  international  law  to  prevent  some  of 
these  rights  being  lodged  with  one  possessor 
and  some  with  another.  Sovereignty  has  always 
been  regarded  as  divisible." — Munte  on  the 
Kathiawar  States  and  Sovereignty,  reprinted  in 
Grant-DuflPs  "  Sir  Henry  Maine :  a  Brief  Me- 
moir," at  p.  820.  See  also  Maine,  Interna- 
tional Law,  p.  58;  Wheaton,  International 
Tiaw,  §  18. 
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Tro2/(a)  adopted  G^r(^MM*«  opinion.   There  ; 
were  cases  m  which  the  individuality  of 
states  XBAfflii  be  merged  i  d  a  temporary  abey- 
ance. Sach  was  the  case  with  Norway  and  | 
Sweden.    AUhongh  a  state  might  retain  ! 
its  indiyidoaUty  for  certain  parposes,  yet  , 
it  most  he  considered  part  of  the  state  to  \ 
which  it   was    attached.     Lord    Stowell  * 
considered  not  only  the  de  jure  hut  de 
facto    subordination    of    one    state     to 
another.    The  tendency  of  Lord  StoweU'a 
decisions  wonld  lead  to  this  conclosion, 
that  the  Court  was  not  only  to  examine 
whether  there  was  a  nominal  nationality, 
hnt  whether  the  state  that  claimed  the 
restitution  of  a  vessel  could  really  exercise 
the  powers  of  an  independent  sovereign. 

Dr.  LusHivoTON  thought  that  the  point 
with  which  the  learned  advocate  was  deal- 
ing had  not  heen  dealt  with  directly  by 
Lord  SUmM, 

AdmiraUy  Advocate:  In  claims  for 
restitation  Lord  SioweU  put  this  qnestion  : 
Did  the  vessel  belong  to  a  state  bond  fde, 
or  did  she  belong  to  one  that  did  not 
exercise  sovereign  rights?  The  Ionian 
States  might  have  a  great  amount  of  in- 
dependent power  with  regard  to  internal 
administration ;  but  with  regard  to  other 
relations,  and  especially  their  commercial 
transactions  in  tne  time  of  war,  they  must 
be  considered  as  bound  up  with  the  K>rtune 
and  the  fate  of  Great  Britain.  Jurists  had 
of  late  applied  to  such  states  as  the  Ionian  Is- 
lands the  term  "  semi-sovereign  8tates."(&) 
One  of  the  closest  analogies  was  the  rela- 
tion ef  the  D^nubian  Principalities  to 
Tarkey.(0)  Whatever  authority  the  Porte 
possessed  when  the  Ionian  Islands  were 
transferred  from  her  protection  to  that  of 
Great  Britain,  and  whatever  relations  she 
sustained  towards  them,  were  transferred 
at  the  same  time.  Egypt  possessed  more 
national  independence  than  the  Ionian 
Islands,  yet  in  some  of  its  relations  it  was 
a  portion  of  Turkey.(^  The  appellation 
*'  semi-sovereign  "  had  been  especially  ap- 
plied to  the  Ionian  Islands  by  Martens, (e) 
and£2u66r.(/)  According  to  the  latter,  they 
were  the  chief  states  he  would  select  as  ex- 
amples of  states  deficient  in  sovereign  autho- 
rity. Wheaton  considered  Oracow(^)  a  more 


(a)  JuB  Gentium,  c.  1.  §  81. 

(6)  Wheaton,  International  Law,  ed.  Boyd, 
§34. 

(0  See  Orenudi  v.  Powell,  below,  p.  787. 

Id)  The  international  status  of  Egypt  is  dis- 
cussed in  The  Charkiek,  L.R.  4.  A.  &  E.  59  ; 
and  in  Wheaton,  International  Law,  ed.  Boyd, 
I  86c. 

(e)  Px^ii  da  Droit  dee  Gens,  §  20. 

(/)  Droit  des  Gens  Modeme  de  TEarope, 
$88. 

(g)  Wheaton,  International  Law,  ed.  Boyd, 
§84. 


decided  sovereign  state  than  the  Ionian 
Islands,  (a)  It  was  difficult  to  contend  that 
the  Ionian  Islands  had  a  distinct  persona 
standi  for  her  commercial  marine  from 
Great  Britain.  There  was  a  passage  bear- 
ing on  the  subject  in  Hansard's  Parlia- 
mentary Debates  of  June  2,  1854,  which, 
although  not  to  be  cited  as  an  authority, 
might  be  read  as  part  of  the  argument. (6) 
It  was  impossible  to  contend  that  the 
Ionian  States  had  ever  exercised  an  inde- 
pendent sovereignty  since  the  time  of  their 
capture  by  the  Venetians.  They  had  not 
even  the  power  of  internal  regulation 
without  the  approbation  of  the  protecting 
Power,  and  therefore  they  wanted  the  first 
criterion  of  an  independent  and  sovereign 
state.  They  had  no  power  whatever  with 
regard  to  foreign  states.  The  Crown  of 
Great  Britain  could  appoint  a  viceroy,  who 
was  to  have  the  power  of  regulating  exter- 
nal afiairs.  The  protecting  Power  was  to 
have  the  command  of  the  fortresses  and  of 
the  armies.  Another  criterion  was  the  flag. 
No  native  or  subject  of  the  United  States 
of  the  Ionian  Islands  was  competent  to  act 
as  consul  or  vice-consul  for  any  foreign 
Power  within  the  same.  Every  vessel 
navigating  under  the  Ionian  flag  was 
bound  to  provide  herself  with  a  pass  signed 
by  the  Lord  High  Commissioner.  What 
greater  attribute  of  sovereignty  could 
there  be  than  saying  under  what  pass  the 
commercial  marine  of  a  nation  should  sail, 
and  that  if  they  sailed  without  it  they 
should  not  be  considered  as  navigating 
according  to  law?  It  was  possible  to 
concede  that  the  lonians  were  not  full 
British  subjects,  and  yet  their  vessels 
mi^ht  be  British  ships  in  the  sense  of  the 
Order  in  Council.  It  could  not  be  con- 
tended that  British  subjects  were  on  the 
same  footing  as  lonians,  or  vice  versa,  but 
that  was  not  necessary  to  the  cundemna- 

(a)  Wheaton,  International  Law,  ed.  Boyd, 
§84. 

(6)  Hans.  vol.  133,  p.  1234.  Lord  John 
Russell  said  that  "  the  Secretaries  of  State  for 
the  Foreign  Department  and  the  Colooial  De- 
partment were  of  opinion  that  vessels  sailing 
under  the  Ionian  flag  could  not  be  considered 
neutral,  and  that  it  was  impossible  to  allow 
them  to  carry  on  trade  with  the  ports  of  Russia. 
The  case  was  referred  to  the  law  officers  of  the 
Crown,  and  they,  having  had  under  their  con- 
sideration the  Treaty  of  Paris,  were  of  opinion 
that  the  Ionian  Republic,  being  under  the  pro- 
tection of  Her  Majesty,  could  not  be  considered 
as  a  neutral  state,  and  that  the  Ionian  Republic 
must  take  part  with  Great  Britain  with  respect 
to  the  war  in  which  she  was  engaged,  though 
not  bound  to  carry  on  active  measures  of  war- 
fare." This  opinion  is  in  Colonial  Office  Papers 
at  the  Record  Office,  Ionian  Islands,  vol.  153. 
But  see  the  later  opinions  of  the  law  officers 
below,  Anp.  F.,  p.  1229. 
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tion  of  a  vessel.  The  Ionian  StateB  were 
not  in  the  same  category  as  if  they  had 
been  obtained  by  conquest ;  nevertheless, 
the  protectorate  was  a  laurel  won  at  the 
end  of  the  war.  Before  Great  Britain  con- 
sented to  the  treaty  and  the  constitution 
she  could  have  held  them  as  though  she 
had  obtained  them  by  conquest,  and 
nothing  but  force  of  arms  could  nave  taken 
them  from  her. 

Dr.  LusiiiNGTON :  Then  the  Islands  would 
have  been  under  the  British  Parliament. 
There  are  three  classes  of  vessels  in  the 
Order  in  Council  of  April  15th,  1864  (a)— 
enemy's,  British,  and  neutrals.  In  which 
are  Ionian  ships  P 

AdmvraMy  Advocate :  They  must  be  con- 
sidered as  British  vessels.  Supposing  an 
Ionian  subject  were  injured  to-morrow  by 
a  Rassian  or  a  Turk,  who  would  redress 
the  wrong?  Great  Britain.  It  was  a 
sound  maxim  that  allegiance  and  protec- 
tion went  together.  At  the  last  rebellion 
what  were  the  Ionian  Islanders  punished 
for  P  Trying  to  throw  off  British  protec- 
tion. Who  put  them  under  martial  law  P 
The  British  Crown.  A  British  Act  of 
Parlia  uent  affecting  them  would  be  con- 
clusive that  they  were  British  subjects; 
but  its  absence  was  not  conclusive  the 
other  way.  There  was  an  Ionian  Act  of  Par- 
liament in  the  last  volume  of  Hevtslet, 
which  put  the  Islands  out  of  the  category 
of  independent  states,  (h)  How  coul  d  a  state 
be  said  to  exercise  independent  jurisdiction 
when  in  order  to  give  its  statutes  effect  it 
was  necessary  to  have  the  consent  of  the 
executive  power  of  a  foreign  state  P  If  the 
Ionian  Islands  in  their  relation  to  foreign 
states  were  directly  considered  as  belong- 
ing to  Great  Britain,  how  could  it  be  con- 
teuded  that  in  time  of  war  the  two 
countries  were  to  be  considered  as  distinct  P 
They  had  no  option  as  to  whether  they 
would  be  the  friends  of  Great  Britain  or 
not.  That  was  one  of  the  anomalies  not 
provided  for  in  express  words.  When  war 
Droke  out  it  was  not  competent  to  the 
States  to  say  they  were  no  man's  land. 
If  it  was  in  the  power  of  a  vessel  to  clothe 
herself  with  the  attributes  of  a  British 
character  she  fell  under  the  Order  in 
Council.  How  could  a  vessel  which  could 
not  navigate  the  sea  without  a  British  pass 
be  anythmg  but  a  British  vessel  P 

Dr.  LusHiNGTON  :  There  is  another  ques- 
tion behind.  Does  the  Order  in  Council 
touch  Ionian  subjects  at  all  P  I  give  no 
opinion  upon  it. 


(a)  See  below,  App.  E.,  p.  1226. 

(&)  Hertelet,  Treaties,  vol.  8,  p.  735.  "  Act 
of  the  Parliament  of  the  Ionian  Islands  for  the 
execution  of  the  Treaty  of  Commerce  and  Navi- 
gation between  Great  Britain  and  Tuscany  of 
1847,  so  &r  as  regards  the  Ionian  IsIaDds." 


AdmiraUy  Advocate:  Whether  it  was 
competent  to  Her  Majesty  to  affect  Ionian 
subjects  must  depend  on  what  was  their 
international  character.  Her  Majesty  had 
power  to  withhold  the  pass ;  without  it  no 
Ionian  vessel  could  navigate  the  sea,  and 
as  a  necessary  corollary  tx>  that,  what  she 
could  do  as  a  whole,  surely  she  could  do 
in  part.  The  less  is  included  in  the 
greater. 

Dr.  Bayford  rose  to  address  the  Court  on 
behalf  of  the  captors. 

Dr.  LusHiNGTON :  The  extent  to  which 
you  must  carry  your  principle  is  this — ^that 
if  Great  Britain  had  declared  war,  not 
against  Russia,  bat  the  United  States  of 
America,  the  Ionian  Islanders  must  have 
gone  along  with  her.  They  might  be  in- 
terested in  the  war  with  Russia,  but  it 
would  be  diMonlt  to  find  how  they  could  be 
interested  in  a  war  with  the  United  States. 

Dr.  Bayford  then  submitted  that,  if  the 
Ionian  Islanders  came  within  the  Order  in 
Council,  it  must  either  be  as  neutrals  or  as 
British  subjects.  The  history  of  the  Islands 
showed  that  they  passed  from  the  hands 
of  one  power  to  another  by  conquest  for 
centuries,  and  therefore,  when  they  came 
under  the  British  Crown,  England  had  over 
them,  and  still  retained,  the  right  of 
conquest.  That  was  proved  by  the  words 
of  the  Charter.  The  Crown  had  never 
narted  with  its  sovereignty  over  the 
Islands.  He  cited  Vattel  and  Wheaion't 
International  Law. 

The  Queen's  Advocate  quoted  a  parlia- 
mentary paper  ordered  to  be  printed  on 
the  6th  of  March  1850,(a)  to  show  that  at 
the  rebellion  capital  punishments  were  iu- 
flicted  for  state  crimes,  not  mei-ely  mani- 
cipal  offences. 

Monday,  March  5th. 

The  Queen's  Advocate  called  the  atten- 
tion of  the  Court  to  a  proclamation  in  the 
Ionian  Gazette,  dated  the  8th  of  April  1854, 
in  which  the  Senate  of  the  Ionian  Islands 
published  the  Queen's  declaration  of  war 
against  Rus8ia,(&)  and  warned  all  its  sub- 
jects to  be  guided  by  it. 

Argument  for  the  Claim aitts. 

Dr.  Addams  then  proceeded  to  address 
the  Court  on  behalf  of  the  claimants. 

The  effect  of  the  document  just  referred 
to  was  to  apprise  the  subjects  of  the  Ionian 
Islands  that  a  war  was  existing  between 

(o)  Pari.  Papers  1850,  H.C.  109,  vol.  36, 
p.  747,  Ionian  Islands,  Cephalonia.  Correspon- 
dence ''respecting  the  state  of  Cephalonia  in 
1849;  the  Proclamation  of  Martial  Law,  and 
the  Punishments  inflicted  under  it*' 

(6)  State  Papers,  vol.  46,  p.  38. 
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Russia  and  Great  Britain,  and  that  they 
were  to  take  care  of  themselyes  so  far  as 
the  consequences  were  concerned.  It  did 
not  affect  the  general  argument.  The 
LewMde  was  an  Ionian  ship,  and  was 
making  her  coarse  to  Taganrog.  Her  lia- 
bilitj  to  condemnation  had  been  attemp- 
ted to  be  supported  by  propositions  which 
were  entirely  beside  the  mark.  What  was 
meant  to  be  maintained  P  That  the  Ionian 
Islands  did  not  constitute  aq  independent 
state.  J^'or  the  true  character  of  tne  state 
the  charter  of  the  constitution  itself  must 
be  looked  to.  The  Ionian  Islands  had  for 
centuries  been  subject  to  the  Venetians, 
and  continued  to  oe  governed  by  a  pro- 
consul, until  1797,  when  they  fell  under 
the  dominion  of  the  French,  and  received 
a  French  ^rrison.  During  that  period  the 
spirit  of  independence  developed  itself; 
and  when  the  French  were  expelled,  in 
conseqoenoe  of  the  naval  successes  of 
Great  Britain,  the  Islands  became  an  inde- 

Smdent  republic  under  the  protection  of 
ussia  and  Turkey.   Turkey  withdrew  svh 
sUentio,  and  they  remained  under  Russia 
until  1807,  when  they  again  fell  under  the 
dominion  of  France,  andreceived  a  French 
garrison,  but  subsequently,  with  the  ex- 
ception of  Corfu,  they  were  taken  by  the 
English.     Corfu  did  not  surrender  until 
after  the  abdication  of  Napoleon  in  1814. 
It  was  arranged  at  the  Treaty  of  Paris 
in  1815  that  the  seven  islands  should  be 
erected  into  a  republic,  under  the  protec- 
tion of  Great  Britain.    There  were  very 
good  reasons  for  that  arrangement.     Tur* 
key  was  too  near,  and  Russia  was  too 
distant  to  be  the  protector,  but  it  was  ob- 
vious that  protection  was  necessary.    The 
Islands  haa  not  sufficient  power  to  protect 
themselves,    for    the    entire   population 
amounted  to   little  more   than    200,000. 
They  not  only  wanted  power,  but  intel- 
ligence.     Pursuant  to  Art.   IV.  of  the 
treaty  of  November  5,  1815,(a)  a  constitu- 
tion was  drawn  up  for  them,  which  was  ap- 
proved and  settled  by  the  British  Govern- 
ment, and  finallv  agreed  to  in  1817.(6)    It 
appeared  from  their  history,  and  from  the 
terms  of  the  constitution  itself,  that  the 
connexion  between  Great  Britain  and  the 
Ionian  Islands  was  that  of  protection,  not 
of  dependencv.    The  Islands  were  not  de- 
pendent on  Great  Britain  in  any  possible 
sense.    It  was  said  they  were  subject  to 
British  law,  but  it  would  be  seen  whether 
that  was  the  case.    There  bad  been 


King  from  the  time  of  the  accession  of 
Jame$  VI.  of  Scotland  to  the  Crown  of 
England  until  the  Union ;  it  had  nothing 
else  in  common   with   England,  but  the 
consequence  was  that  all  persons  born  in 
Scotland     were     natural-oorn     English- 
men.(a)    The  same  obeervatioiLs  applied  to 
Haiiovei*  from   the  time  of  Oeorge  I.    to 
WiUicun  IV.(&)    Other  countries  were  in 
a  different  position ;   there  were  marks  of 
dependency.    The  Isle  of  Man  was  a  de- 
pendent though  distinct  territory  prior  to 
its  purchase  in  1765  ;(c)  it  had  a  legisla- 
ture and  lord    of  its    own;   it  was  not 
subject  to  the  British  Parliament  gene- 
rally, but  it  was  so  if  it  wei*e  specially 
named.    A  further  mark  of  its  dependency 
was  the  appellate  jurisdiction ;  t-here  was 
an  appeal  from  the  Lord  of  Man  to  the 
King  in  Cooncil.    The  same  was  the  case 
with    Jersey,     Guei-nsey,     an  i    Sark.((2) 
Ireland  was  somewhat   differently  situ- 
ated— it  was  a  conquered  country,  and,  as 
such,  formed  a  p:urt  of  the  dominions  of 
the  Crown  of  England.    Ireland,  however, 
was  governed  by  its  own  laws,  and  was 
not  subject  to  the  British  legislature  until 
the  Union  between  the  two  kingdoms. (e) 
She  never  acknowledged  British  Acts  of 
Parliament  except  as  she  thought  proper 
to  adopt  them,  but  there  was  an  appellate 
jurisdiction  to  England.     Were  there  any 
such  marks  of  dependency  so  far  as  the 
Ionian  Islands  were  ooncemed  F    Could  it 
be  pretended  that  they  appertained  to  the 
person  of  the  Queen,  or  tnat  they  formed 
a  part  of  the  dominions  of  the  Crown  of 
England?    There  was    no    appeal   from 
the  Ionian  Courts  to  the  Queen  in  Coun- 
cil.     It    was    absurd    to    say    that    the 
Ionian  Islanders  were  natural- born  British 
subjects.  By  the  Treaty  of  Paris  of  1815  (/) 
the  trading  flag  of  the  United  States  of 
the  Ionian  Islands  was  to  be  acknowledged 
by  all  the  contracting  parties  as  the  flag 
of  a  free  and  independent  state.      Vattel 
showed  precisely  the  position  of  a  protected 
state,  and  his  remarks  were  decisive  of  the 


(a)  Calvin's  case,  7  Bep.  1. 

(6)  In  re  The  Stepney  Election  Petition, 
17  Q.B.D.  54. 

(c)  See  the  Isle  of  Man  Purchase  Act,  1765, 
5  Geo.  3.  c.  26.,  the  preamble  of  which  giTcs  a 
full  account  of  the  successive  title*}  to  the  island. 


(</)  See  In  re  the  BaUiff  and  Jurats  of  the 

~;  I  Royal  Court  of  Guernsey,  6  St.  Tr.  NS.  159 ; 

J-.   ^  A^^4.  ^«  *i»«  n«^«,**  rvP  i?*.»ii««/i*  I  aad  In  re  the  States  of  Jersey,  above,  p.  285. 
sons  dependent  on  the  Crown  of  England,  ^^  3^^.^^  Pwliament  claimed  the  right 

1^2'  ^  ^^  from  being  subject  to  the  Uws  |  t^,  legislate  for  Ireland  in  the  declaratory  Act 
of  England,  had  been  governed  by  laws  of  \  ^^  J^^g^  g  q^^  1^  c.  6.,  but  repealed  this 
their  own.  Scotland  appertained  to  the  ^^t  in  1783  by  22  Geo.  8.  c.  58.,  and  in  the  fol- 
lowing year  expressly  renounced  any  such  claim 
by  23  Geo.  8.  c.  28.  For  the  history  of  the 
(a)  Hertslec,  Treaties,  vol.  1,  p.  45.  controversy,  tee  Ball,  Irish  Legislative  Systems. 

ijb)  State  Papers,  vol.  4,  p.  647.  (/)  Hcrtslet,  Treaties,  vol.  1.,  p.  45. 
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question. (a)  It  was  contended  that  the  Is- 
landa  had  lost  their  independence,  becaase 
the  British  arms  were  to  be  found  in  a  part 
of  the  flag,  and  the  British  colours  were  to 
be  hoisted  on  certain  days.  That  subject 
was  referred  to  by  VaUel  and  disposed  of 
by  him.  The  Ionian  Islanders  were  aliens. 
In  a  time  of  war  tbey  were  alien  friends  or 
alien  enemies.  Enemies  were  out  of  the 
question :  they  were  friends,  and  as  such 
tbey  were  either  neutrals  or  allies  in 
war.  As  neutrals,  they  were  entitled 
to  all  the  benefits  of  that  character, 
and  if  their  vessels  were  seised  in  the 
Black  Sea  tbey  were  entitled  to  restitu- 
tion, with  costs  and  damages.  The  only 
ar^ment  adduced  to  show  that  they  were 
allies — and  even  that  was  founded  on  a 
fallacy — was  a  speech  of  Lord  John  EtM- 
seUTa,  read  by  the  AdnUraUy  Advocate  as  a 
part  of  his  speech.  His  lordship,  on  the 
2nd  of  June  1854,  in  answer  to  an  inquiry 
from  Mr.  Hume,  said  (h)  that  the  question 
as  to  whether  the  Ionian  flag  was  to  be  con- 
sidered neutral  had  arisen  at  Oonstantin- 
ople.  A  captain  under  the  Ionian  flag 
had  applied  to  the  consul  to  be  al- 
lowed to  trade  with  Russia,  and  the  consul 
had  refused.  The  consul  then  applied  to 
Lord  Stratford ^  who  sent  the  question 
home  ;  the  Secretaries  of  State  for  Foreign 
Affairs  and  the  Colonies  decided  that  it 
was  not  allowable,  the  law  oflScers  of  the 
Crown  being  of  opinion  that  the  lonians 
were  not  neutrals,  but  must  be  considered 


(a)  Bk.  1.  c.  16.  §  1.  After  dealing  with 
treaties  of  protection  which  in  no  way  impaired 
the  sovereignty  of  the  protected  state,  Vattel 
s&yf>»  §  193  '•  "Mais  on  va  quelquefois  pins  loin, 
et  bien  qu'une  nation  doive  oonserver  pre- 
cieusement  la  liberty  et  Tind^pendance  qu*elle 
tient  de  la  nature,  lorsqu'elle  ne  suffit  pas 
^  elle-mdme,  et  qu'elle  se  sent  hors  d'etat  de 
resistor  ^  ses  ennemis,  elle  pent  l^gitimement 
se  soumetfcre  a  une  nation  plus  puissante,  k 
de  certaines  conditions,  dont  elles  couTien- 
dront ;  et  le  pacte  on  traits  de  soumission  sera 
dans  la  suite  la  mbsure  et  la  rdgle  des  droits  de 
Tune  et  de  Tautre.  Car  celle  qui  se  soumet  ce- 
dant  un  droit  qui  lui  appartient  et  Tapportant  ^ 
Tantre  est  absolument  le  maltresse  de  mettre  4 
ce  transport  telles  conditions  qu'il  lui  plait ;  et 
Tantre,  en  acoeptant  la  soumission  sur  ce  pied, 
s'engage  ji  en  observer  religieusemeut  toutes  les 
clauses.  §  194.  Cette  soumission  peutvarieri^ 
rinfini,  suivant  la  volont^  des  contractants ;  ou 
elle  laisaera  subsister  en  partie  la  souverainete 
de  la  nation  inferieure,  la  restreignant  seule- 
ment  i^  certains  ^gards;  ou  elle  Tan^antira 
totalement  en  sorle  que  la  nation  sup^rieure  de- 
viendra  souveraine  de  Tautre;  on  enfin  la 
moindre  sera  incorporee  dans  la  pins  grande 
pour  ne  fonner  d^rmais  avec  elle  qu'un  aeul  et 
m^me  Etat,  et  alor^  ses  citoyens  auront  les 
mdmes  droits  que  ceuz  auxqucls  ils  K'uniitseot." 

(ft)  See  above,  p.  446  n. 

AUOUMBNT  FOB  THB   CLAIMANTS. 


as  allies.  That  argument  proceeded  upon 
an  ntter  mistake  of  a  principle  laid  down 
with  such  fulness,  perspicuity,  and  preci- 
sion that  it  was  impK>B8ible  a  priori  to  sup- 
pose that  any  man  could  mistake  it.  The 
fallacy  consisted  in  Lord  John  RueeeHl,  or 
his  advisers,  not  considering  that  the  term 
"ally"  was  an  ambiguous  term.  Allies 
were  of  two  sorts.  First,  those  persons 
with  whom  there  were  treaties  of  amity 
and  alliance.  Treaties  of  alliance  had 
been  formed  with  Denmark,  Sweden, 
and  Turkey,  and  in  the  decLiration 
of  war  it  was  expressly  laid  down  that 
England  was  taking  up  arms  in  support 
of  an  ally — the  Ottoman  Porte.  Secondly, 
there  were  allies  in  war  with  whom  Eng- 
land joined  in  carrying  on  the  war 
against  the  enemy.  To  say  that  be- 
cause the  lonians  were  neutrals,  they 
were  allies,  and  then  to  confiscate  their 
ships  in  the  Black  Sea,  was  Uie  most  ikb- 
surd  blunder  into  which  anyone  ever  felL 
In  The  Hoop,{a)  The  Gere8,Q>)  and  The 
Nayade  (c)  it  was  said  that  British  subjects 
could  not  trade  with  the  enemy ;  and  the 
rule  was  enforced  not  only  against  them, 
but  against  allies  in  the  war.  Could  it  be 
contended  that  the  lonians  were  bellige- 
rents? There  was  no  declaration  of 
war  by  the  loniaus  against  Russia  or  vice 
vered.  Vattel  laid  it  down  that  an  un- 
equal alliance  did  not  destroy  the  inde- 
pendence of  the  weaker  party.  The 
jLencade  comnenoed  her  voyage  at  Santa 
2Caura  long  previously  to  the  declara- 
tion of  war(d),  and  was  to  have  flailed  to 
Taganrog,  but  from  various  circarastances 
the  voyage  was  delayed,  and  she  did  not 
arrive  at  the  Dardanelles  until  after  hos- 
tilities had  been  proclaimed  between  Great 
Britain  and  Bussia.  On  applying  for  per- 
mission to  go  to  Taganrog,  the  British 
consul  refused  to  g^ve  a  clearance,  and  in 
so  doing  appeared  to  have  exceeded  his 
powers. 

The  CoiTBT:  What  the  consul  did  was, 
not  to  give  facilities. 

Dr.  Addame:  The  consul  required  the 
captain  to  take  a  pass  for  Trebicond,  and 
then  write  tp  Lord  Stratford.  It  was  the 
duty  of  the  consul  to  pass  the  clearanoe  for 
Taganrog  if  the  captain  required  him,  and 
to  have  told  him  the  peril  he  ran — if  peril 
there  was.  The  vesselhaving  sailed  for  Tre- 
bizond,  the  Firebrcmd  was  despatched  after 
her,  it  being  apparent  to  Sir  Hyde  Parher 
that  she  was  going  to  Taganrog.  That  was 
the  kind  course  pursued  towards  the  poor 
Ionian,   who  was  engaged  in  his  usual 

(a)  1  C.  Rob.  217. 
(A)  3  C.  Rob.  79. 

(c)  4C.  Rob.  251. 

(d)  For  the  British  Declaration  of  War,  see 
State  Papers,  vol.  46,  p.  33. 
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avoeaiion,  and  oommenoed  his  voyage  an- 
terior to  the  declaration  of  war.  It  wonld 
be  a  great  hardship  to  inflict  the  penalty  of 
confiscation  upon  him  if  it  were  competent 
to  the  Court  so  to  do,  which  was  denied. 
Whether  the  lonians  were  allies  or  neutrals, 
this  Tessel  was  protected  by  the  Order 
in  Council  of  the  15th  of  Apnl  1854(a) 
nnlesB  it  was  to  be  contended  that  the 
Lewcade  was  a  British  ship  under  the  terms 
of  the  Order  in  Council.  She  would  haye 
been  entitled  to  enter  Taganrog,  there  not 
being  contraband  on  board,  and  there  not 
being  u  blockade.  It  would  not  be  said 
tbat  there  were  no  such  things  as  an  Ionian 
flag  and  pass,  and  in  The  Vroto  EUeabeth  (h) 
it  had  Deen  held  that  the  flag  and  pass 
were  deoiaiye  of  the  character  of  the  ship. 
A  British  ship  was  entitled  to  a  British 
register,  and  the  definition  of  her  was 
giyen  in  the  Navigation  Act,  8  ft  9  Vici. 
c.  88.  s.  13.(6)  Under  the  Order  in  Conncil 
the  vessel  mast  be  restored,  unless  the 
captors  could  make  out  that  she  was  a 
Britidi  ship.  It  WVL8  an  illegal  imposition 
on  the  captain  to  make  him  take  a  pass 
for  TrebiEond,  and  therefore  he  had  a  right 
to  break  it.  The  seizure  was  unjustifiable 
and  indefensible,  and  the  claimant,  there- 
fore, was  entitled  to  restitution  with  costs 
and  damages.  The  Senate's  proclamation 
referred  to  by  the  Queen's  Advocate  was 
similar  to  documents  of  that  character 
issued  by  other  countries  at  the  com- 
mencement of  tiie  war,  the  object  of  which 
was  to  enforce  the  necessity  of  maintain- 
ing nentrality,  and  nothing  more. 

Dr.  LusHniGTOii  said  that,  assuming  he 
was  to  hold  that  parties  were  at  liberty 
to  trade  with  the  ttussian  dominions,  what 
woald  be  the  consequence  of  the  Russians 
trading  with  the  Ionian  Islands  ? 

Dr.  Adda/me  saw  nothing  to  prevent  it. 
If  a  Britiah  cruiser  were  there,  of  course 
she  would  capture  the  Russians. 

Dr.  LnsHlNGTON :  It  would  be  singular  if 
the  Bossians  were  allowed  to  trade  with  an 
island,  the  military  force  being  British. 

Dr.  Addame :  The  military  force  would 
prevent  it. 

The  Qtieen'^  AdvoecUe  said  that  Lord 
John  iUueeU  had  never  used  the  word 
•*  allies." 

Dr.  Twiea  followed  on  the  same  side. 
Tkiswas  a  most  important  case,  because  it 
raised  questions  not  merely  aflfecting  the 


(«)  State  Papers,  vol.  46,  p.  49  ;  and  below, 
App.  E,  p.  1286. 

(6)  5  C.  Bob.  2. 

(c)  Which  provided  that  **  no  ship  shall  be 
admitted  to  be  a  British  ship  unless  duly  regis- 
tered and  navigated  as  such."  See  now  the 
Merchant  Shipping  Aot,  1894,  57  &  58  Vict, 
c.  60.  B8. 1-93. 


law  of  nations,  but  concerning  the  treaty 
engagements  of  the  belligerent  Power  the 
officer  of  which  had  made  the  capture — 
those  treaty'  engagements  forming  a  part 
of  the  public  Taw  of  Europe,  under  the 
special  guarantee  of  the   (xreat  Powers. 
Assuming  the  Leucade  to  have  been  bound 
to  the  port  of  an  enemy,  she  had  not  been 
guilty  of  an  infringement  of  the  prize  law. 
The  treaty  engagement  of  Paris  in  18 1 5  was 
not  a  treaty  between  this  dountry  and  the 
Ionian  Islands,  but  between  Great  Britain, 
Austria,  Prussia,  and  Russia,   and    was 
acceded  to  by  Naples  (a)  and  the  Ottoman 
Porte ;  (6)  and  it  was  there  agreed  that  the 
Ionian  Islands  should  form  a  single,  free, 
and  independent  state,  which  was  to  be 
plaoed  under  the  immediate  and  exclusive 
protectioi^  of  the  King  of  Great  Britain 
and  Ireland.    Another  en^gement  was, 
that  a  new  Constitutional  Omurter  for  the 
States   should  be  drawn   up,  whioh  the 
King  of  Great    Britain    should    be    re- 
quested to  ratify.    No  alteration  oould  be 
made  by  Her  Majjesty  in  that  treaty  whioh 
would  affect  the  Ionian  Islands  as  a  single, 
free,  and  independent  state.  If  terms  were 
made  use  of  in  the  treaty  of  well-known 
and  recognised  use,  such  as  were  found  in 
other  treaties,  it  must  be  assumed  that 
they  had  an  obvious  and  natural  meaning, 
unless  there  was  something  in  the  treaty 
to  restrain  them.    There  was  nothing  to 
limit  the  words  **  single,  free,  and  indepen- 
dent state."    It  had  been  argued  by  the 
AdmirdUy  Advocaie  that  there  were  certain 
criteria  by  which  the  quality  or  character 
of  a  state  mi^ht  be  tested.    One  was  the 
right  of  making  peace  and  war.>    The  in- 
dependence of  Belgium  was  not  affected 
by  the  provision  that  she  was  bound  to  be 
neutral  towards  all  other  states.(c)    A^in, 
it  had  been  said  that  thet  Ionian  Isukuds 
could  not  maintain  foreign  relations.  That 
was  a  singular  argument  when  the  Consti- 
tutional Charter,  to  which  the  sovereign 
protector  was  a  party,  contained  a  chapter 
on  foreign  relations.    The  treaty,  so  far 
as  it  went,  did  not  deprive  the  Ionian 
States  of  the  right  of  representation  in 
foreign    countrijes;   but  it  restrained  the 
Powers  which  were  parties  to  the  treaty 
from  sending  any  but  commercial  agents  to 
those  states.    It  had  been  argued  that  the 
relation  of  protection,  as  established  be- 
tween the  Queen  of  England  and  the  Ionian 
Islands,  was  inconsistent  with  their  national 
independence.    The  first  and  obvious  reply 


(a)  lu  a  commercial  convention  with  Great 
Britain  of  26th  September,  1816,  Hertslet,  Map 
of  Europe  by  Treaty,  vol.  1,  p.  841. 

(6)  On  the  24th  ApriM819,  i^. 

(c)  Art.  7  of  Treaty  of  November  15th,  1831  ; 
Hertslet  ^Treaties,  vol.  4,  p.  13  ;  Map  of  Europe 
'  by  Treaty,  vqI.  9,  p.  858. 
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was,  that  they  were  described  as  a  free  aud 
independent  state  by  the  treaty,  which 
stipulated  that  Her  Majesty  was  to  be  the 
sovereign  protectress;  and,  secondly,  by 
the  law  of  nations,  the  relation  of  protec- 
tion was  not  inconsistent  with  the  national 
independence  of  the  protected  states. 
Qrotiua  discusses  the  question  (a) — 
*'an  siimmum  iiuperium  habere  possit  i8  qui 
inequali  foedere  tenetur.'' 

He  defines  an  vnequale  foBdus,  as — 

"quod  ex  ipsa  vi  pactionis  manentem  prnla- 
tionem  qnandam  alteri  donat.*'  .  .  .  Clientes 
sunt  in  fide  patronorum ;  sic  populi  foedere  in- 
feriores  in  fide  populi,  qui  dignitate  est  superior. 
Sunt  Mvpoordfrois  ivx  ^*vrc\cri,  sub  patrocinio« 
non  sub  ditione,  ut  Sylla  apud  Appianum  lo- 
quitur. .  .  .  Siont  patrocinium  privatum 
non  toUit  libertatem  personalem,  ita  patroeinium 
publicum  non  tollit  ciytlem  libertatem,  qusB  sine 
summo  imperio  intelligi  nequit." 

The  Admiralty  Advocate  had  contended  that 
the  question  might  be  determined  by  the 
dicta  of  jurists,  one  infallible  test  of  the 
independence  of  a  state  being  whether  it 
wassoYereign  or  non-sovereign.  That  was 
a  fallacious  criterion.  Sovereignty,  as 
such,  was  not  a  proper  term  to  apply  to  in- 
ternational relations.  A  sovereign  state 
was  a  solecism.  It  was  somethmg  like 
"  sovereign  people."  Wherever  there  was 
a  sovereign  there  must  be  subjects.  There 
were  treaties  in  which  the  word  sovereign 
was  made  use  of,  but  they  were  of  a 
peculiar  character.  The  right  of  taxation 
was  adverted  to  as  a  criterion  of  an  inde- 
pendent state.  That  right  was  possessed 
oy  the  Ionian  States,  and  was  settled  by  the 
Constitutional  Charter.  It  was  perfectly 
true  that  the  Lord  High  Commissioner 
approved  and  consented  to  a  great  variety 
of  acts  of  the  legislature  before  they  be- 
came law,  but  his  assent  was  given,  not  by 
the  will  of  the  Queen  of  England,  as  sove- 
reign protectress,  bat  under  the  constitu- 
tional charter.  The  Queen  of  England 
had  no  authority  whatever  in  those  islands 
by  right  of  her  Crown,  and  could  not  com- 
municate with  them  except  through  the 
Lord  High  Commissioner,  he  being  ap- 
pointed under  the  treaty  engagements  of 
the  Great  Powers  of  Europe.  Protection 
was  quite  consistent  with  the  freedom  and 
independence  of  a  state,  and  was  a  relation 
that  had  been  recognized  in  Europe  for 
centuries.  The  right  to  garrison  the  Is- 
lands was  not  inconsistent  with  indepen- 
dence— it  was  done  by  virtue  of  the  compact 
between  the  sovereign  Power  and  the  Ionian 
States,  and  existed  in  other  countries. 
The  learned  advocate  then  adverted  to  the 
history  of  the  Islands,  and  contended  that 
they  were  to  be  regarded  as  a  republic. 

(a)  Bk.  1.  c.  3.  $  31. 


Under  the  decision  in  Donaldion  v.  Thomp- 
8ony(a)  Corfu  was  to  be  recognised  as  a 
neutral  independent  state.  The  AdnUraUy 
Advocate  disclaimed  the  right  of  conquest, 
but  considered  that  England  had  won  the 
protectorate  as  a  laurel  snatched  from  the 
wars.  So  far,  however,  from  the  Ionian 
States  being  placed  under  her  protection 
at  her  own  request,  they  were  placed  under 
her  by  the  desire  of  Russia,  wh  ich  was  hostile 
to  their  coming  under  the  protection  of 
Austria.(&)  Allegiance  and  protection,  it 
was  said,  went  together,  but  allegiance 
was  a  question  of  municipal  law ;  protec- 
tion, in  the  language  of  treaties,  was  a 
term  of  international  law.  The  Ionian 
Islanders  were  not  British  subjects,  and, 
by  the  municipal,  law  of  Great  Britain, 
Ionian  vessels  were  not  British  vessels,  but 
their  flag  must  be  considered  as  an  inde- 
pendent  flag.  The  question  of  neutrality 
m  reference  to  a  protected  state  had  re- 
ceived a  very  satisfactory  solution  by 
BynhershoeJc,  in  his  Qu»stiones  Juris 
Publici.(c)  This  was  a  case  in  which  the 
neutral  ought  to  have  the  vessel  restored, 
with  costs  and  damages. 

Wednesday,  March  7th. 
Bbplt  tor  thb  Captors. 

The  Queen's  Advocate,  in  reply,  sub- 
mitted that  the  Ionian  Islanos  never 
had  political  power  till  the  treaty  of 
Constantinople  Detween  Russia  and  Tur- 
key of  March  2l8t,  1800.(<2)  From  that 
time  they  were  to  be  vassals  of  Tar- 
key  and  pay  tribute ;  thev  were  no 
more  independent  states  than  Tunis, 
Tripoli,  and  other  provinces  of  Turkey. 
Turkey  did  not  part  with  the  sove- 
reignty, but  reserved  it.  The  British 
having  reconquered  them,  held  them 
clearly  as  subjects  with  no  rights,  no  con- 
stitution, by  military  power,  and  to  be 
governed  arbitrarily  by  the  Sovereign  in 
buncil,  as  acquisitions  by  the  right  of 
conquest.  There  could  be  no  doubt  that 
what  the  Crown  acquired  in  that  way  it 
governed  arbitrarily. 

Dr.  LusHiNGTON  :  Unless  there  had  been 
a  capitulation  to  the  contrary. 

Queen'e  Advocate :  Nothing  of  that  kind 
had  been  urged.  The  power  of  the  Crown 
was  laid  down  in  OlarWs  ColoniAl  Law 
Summary,  p.  6.  From  1809  all  the  islAnds 
except  Corfu,  and  Corfo  from  1814,  were 
held  by  military  conquest,  and  governed 
arbitrarily  by  the  Crown,  without  political 
ataiue  or  any  rights  whatever,  except  what 


(li)  1  Camp.  429. 
(6)  See  above,  p.  496. 
(c)  Bk.  a.  c.  15. 
(jt)  See  above,  p.  485. 
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the  Crown  was  pleased  to  allow,  which 
might  be  nothing  at  all.  The  position  that 
the  Lord  High  Commissioner  was  an 
Ionian  oflBcer  was  most  extraordinary.  He 
might  be  an  Ionian  officer  because  he  served 
there*  bat  in  no  other  sense.  In  reply  to 
the  obseryation  of  the  Admuralty  AavoccUe 
that  the  Ionian  States  were  a  laurel  won 
from  the  war,  it  had  been  said  that  Great 
Britain  proposed  lio  place  them  under  the 
protection  of  Austria — showing  how  little 
value  she  attached  to  the  protectorate. 
Nothing  could  more  strongly  prove  how 
completely  the  lonians  were  held  as  con- 
quered persons,  to  be  dealt  with  at  the 
discretion  of  the  conqueror,  and  to  be 
subjected  to  whatever  arrangements 
might  be  made  with  other  Powers. 
Among  the  Powers  that  took  part  in  the 
alliance,  the  lonians  had  no  representative, 
and  they  were  no  parties  to  the  treaty. 
By  the  Constitutional  Charter  of  1817, 
they  abdicated  all  the  distinct  marks 
of  nationality,  and,  above  all,  that  most 
important  mark  in  a  Court  of  Admi- 
ralty— tho  right  to  issue  ships'  papers, 
and  to  clothe  their  ships  with  a  national 
character.  As  to  any  trace  of  their  being 
neutrals  when  the  sovereign  protectress 
was  at  war,  that  was  entirely  given  up. 
It  had  been  urged  that  there  was  no  Act 
of  Parliament  legislating  for  the  Ionian 
Islands.  The  presence  or  the  absence  of 
an  Act  of  Parliament  could  not  affect  the 
question.  The  lonians  were  merely  in 
the  condition  of  all  colonies  held  by  con- 
qaest — Parliament  might  or  might  not 
legislate  for  them. 

Dr.  LusHiiroTON:  Suppose  the  Queen 
made  a  conquest  durinff  war,  the  old 
Navigation  Laws  attached  at  once  on  that 
colony .  The  operation  of  an  Act  of  Parlia- 
ment was  the  important  thing. 

Queen's  AdvoccUe:  The  question  of  how 
the  Crown  would  govern  a  colony  could  not 
have  any  bearing  as  against  other  nations. 
It  had  been  said  that  there  was  no  appel- 
late jurisdiction,  but  the  absence  of  a  pre- 
cedent would  not  be  a  test.    The  case  of 
Donaldson  v.  Thompson(a)  was  decided  on 
the  condition  of  Corfu  in  July   1807,  and 
in  August  that  condition  was  completely 
altered.    In  The  BoUetta  (h)  Lord  Stowell 
decided  that  on  the  12th  of  August  1807 
the  Islands  were  so  effectually  ceded  to 
France  by  Russia,  that  they  became  a  part 
and  parcel  of  the  French  dominions,  con- 
Bequently  they  could  not  be  held  to  be 
neatrals.     VaUel  had  been  cited  on  the 
other  side ;  but  one  passage  in  that  writer 
must  be  construed  by  another,  and  his  posi- 
tions were  adverse  to  the  interests  of  the 
claimant.    He  contended  that  if  a  state, 

(a)  1  Camp.  429. 
C6)  Edw.  171. 


having  sovereign  rights  by  compact,  were 
silent  when  it  ought  to  speak — if  it  acqui- 
esced even  in  a  usurpation — it  lost  those 
rights,  (a) 

**  Mais  si  la  nation  protegee  ou  soumise 
a  certaines  conditions  ne  r^siste  point  aux  en- 
treprises  de  celle  dout  elle  a  recherche  I'appui, 
si  elle  n'y  fait  aucune  opposition,  si  elle  garde 
on  profond  silence  quand  elle  devrait  et  pour- 
rait  parler,  sa  patience  apr^s  un  temps  consider- 
able, forme  nn  consentement  tacite  qui  legitime 
le  droit  de  I'usurpateur." 

There  had  been,  on  the  part  of  the 
lonians,  complete  acquiescence  in  the 
martial  law  exercised  by  England,  and 
followed  by  the  sentence  of  death.  The 
lonians  had  issued  a  proclamation  in 
April  1854,(5)  and  if  they  were  neutrals, 
they  had  by  that  document  taken  part  in 
the  war,  which  they  could  do  without  any 
act  of  hostility.  If  they  were  sovereign,  it 
was  tantamount  to  a  declaration  of  war ; 
if  they  were  not,  then  it  was  the  clearest 
indication  that  they  were  bound  by  the 
act  of  their  Sovereign.  They  enjoved  all 
the  advantages  of  the  protection  of  Great 
Britain  in  trading  to  tne  various  parts  of 
the  world,  and  they  could  not  be  allowed 
to  supply  the  enemy  with  the  means 
of  destroying  that  very  Power  under 
which  they  enjoyed  so  many  advantages. 
Char^;es  had  been  made  against  the  British 
Admiral  and  the  British  Consul,  and  the 
claimant  therefore  had  no  right  to  ask  for 
costs  and  damages. 

Dr.  LusHiHGTON  said  the  case  was 
fraught  with  immense  difficulties.  There 
were  treaties  between  Great  Britain  and 
foreign  Powers  for  the  admission  of 
British  ships  belonging  to  British  owners 
— was  an  Ionian  vessel  placed  in  the 
same  position  P  'If  a  British  ship  were 
entitled  to  enter  a  port  on  payment  of 
certain  dues,  could  the  Ionian  flag  claim 
the  right  F  Where  British  ships  were 
under  particular  exclusion,  could  an  Ionian 
vessel  be  sent  in  P 

The  Admiral^  Advocate  followed.  There 
were  two  questions  before  the  Court: 
first,  whether  the  Ionian  Islands  were  to 
be  considered  British  colonies  under  the 
Order  in  Conncil ;  and  secondly,  whether 
they  were,  ex  neceesiiate  ret,  such  allies  of 
Great  Britain  as  to  be  incorporated  with 
her  for  all  belligerent  purposes.  Dr. 
AddafM  had  contended  that  the  lonians 
were  neutrals,  not  allies;  whereas  Dr. 
Twise  had  spent  a  great  deal  of  time  in 
showing  that  they  were  in  an  intermediate 
state.  He  (the  Admiralty  Advocate)  sub- 
mitted that  according  to  the  doctrine  laid 
down  in  Bynkerehoeh,  Book  II.  c.  15.,  the 
Ionian    Islands    made     one    state    with 


(a)  Bk.  1.  c.  16.  §  199. 
{b)  See  above,  p.  448. 
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England.  Ionian  yesseLs  were  not  regu- 
lated by  the  laws  attaching  to  British 
ships ;  but  there  remained  another  qaes- 
tion,  namely,  whether  in  a  court  of  inter- 
national jnstice,  looking  to  the  spirit  of  the 
proclamation  and  to  thines  rather  than  to 
names,  the  word  "  British"  must  not  be 
construed  with  such  latitude  as  to  include 
Ionian  ?  The  question  was  whether  the 
Ionian  States  were  not  so  constituted 
allies  that  they  naturally  followed  the 
fortunes  of  the  protecting  Power  in  war 
as  they  did  in  peace.  Dr.  Addams  had 
arguea  that  they  were  not  dependent  in 
any  possible  sense,  and  by  referring  to 
Scotland,  Hanover,  the  Isle  of  Man,  Ire- 
land, and  the  Channel  Islands,  had  endea- 
voured to  show  that  in  order  to  establish 
dependency  there  must  be  subjection  and 
the  right  of  appeal.  But  were  those  the 
proper  criteria  to  which  to  refer  P  Where 
there  was  an  alliance,  there  miffht,  accord- 
ing to  Vattel,  be  subjection.  If  the  Ionian 
States  had  been  called  free,  independent, 
and  sovereign — which  they  had  not — yet, 
if  by  their  own  acts  and  practices  for  a 
long  series  of  years  they  had  shown 
themselves  to  be  entirely  dependent  on 
another  nation,  had  adopted  her  acts,  and 
shared  her  advantages — if  those  advan- 
tages had  been  stipulated  for  in  all 
treaties — if  they  had  m  fact  and  in  deed 
incorporated  themselves  with  the  other 
country,  it  would  not  be  in  accordance 
with  the  analogy  hitherto  pursued  in  that 
Court  to  say  that  they  ought  to  look  to 
the  letter  and  not  to  the  conduct  of  those 
states.  If  they  were  to  be  considered  as 
neutral,  they  must  have  the  oW^ena  which 
would  bear  them  harmless  in  carrying  on 
trade  with  either  of  the  belligerent  powers. 
The  lonians  were  not  made  parties  to  the 
treaty  by  which  they  were  placed  under 
the  protection  of  Great  Britain,  whereas 
the  Belgians  were  contracting  parties  to 
the  treaty  of  their  independence.(a)  On 
occasions  when  it  would  be  expected  that 
the  lonians  would  assert  their  indepen- 
dence, they  did  no  such  thing.  There 
never  had  been  an  approach  to  a  war  in 
which  the  lonians  had  not  treated  them- 
selves, and  been  considered,  as  identical 
with  Great  Britain.  The  Belgians  could 
carry  on  a  defensive  war,  but  had  the 
lonians  the  slightest  physical  or  moral 
power  to  obtain  redress  for  themselves  ? 
On  the  contrary,  Great  Britain  kept  an 
army  and  a  navy  for  that  purpose. 

Dr.  LusBiNGTON  inquired  whether  the 
lonians  took  an  oath  of  aUegiance  to  the 
Queen  P 

The  Admiralty  Advocaie  thought  they 
took  an  oath  of  allegiance  to  the  constitu- 
tion, but  the  essential  feature  of  that  was 

(a)  Hertfilet,  Treaties,  vol.  4,  p.  18. 


the  appointment  of  what  he  must  call  a 
British  Yioeroy .  The  lonians  might  be  in- 
dependent, but  not  so  in  any  international 
sense  of  the  word,  so  as  to  give  them  a 
ver9ona  standi  among  the  nations.  If 
Ionian  vessels  were  not  allies  in  the  war, 
what  were  they  P  To  which  the  reply 
was,  they  were  neutrals.  The  most 
monstrous  consequences,  however,  might 
follow  from  that  position.  Not  only 
might  a  Russian  vessel  go  into  an  Ionian 
port  and  trade  there,  but  there  was 
nothing  to  prevent  a  Russian  vessel  of 
war  ftrom  going  there,  provided  she  did 
not  carry  on  direct  hostilities.  Prizes 
might  be  sent  there,  and  detained  while 
proceedings  were  carried  on  against  them 
m  a  Russian  court.  The  lonians  mi^fat 
borrow  their  executive  from  a  foreign 
Court,  borrow  their  army  and  navy  from 
a  foreign  Court,  adopt  the  proclamation 
of  a  foreign  country,  and  yet  claim  to  be 
considered,  so  far  as  the  other  belligerent 
was  concerned,  wholly  independent. 
While  Ionian  vessels  claimed  neutrality, 
they  could  not  navigate  the  seas  without 
the  pass  of  one  of  the  belligerents.  To 
come  to  the  conclusion  that  they  were 
neutrals  would  bo  at  variance  with  all  the 
principles  of  international  law,  and  for  it 
no  precedent  had  been  adduced. 

Dr.  Bayford  briefly  followed  on  the  same 
side. 

Dr.  LusHiNGtON  said  that  he  would 
take  time  to  consider  his  judgment.  It 
seemed  to  him  that  the  Government  had 
signified  no  opinion  on  this  question. 
They  had  not  made  known,  by  proclama- 
tion or  otherwise,  what  they  conceived 
the  subjects  of  the  Ionian  Islands  ought 
to  do  with  regard  to  the  war. 


April  18th,  1855. 

Judgment. 

Dr.  LusHiKGTOir ;  It  must  be  distinctly 
understood  that  all  I  am  about  to  say  on 
the  present  occasion  applies  only  to  the 
general  question,  and  not  to  the  parti- 
cular circumstances  of  any  individual 
case. 

Before  I  enter  upon  the  oonsideraticm  of 
the  question  which  has  arisen  in  this  case 
— a  question  of  great  difficulty,  and  per- 
fectly novel  in  its  character — Imustexpress 
to  the  counsel  on  both  sides  my  sense  of 
the  great  industry,  talent,  and  research 
which  they  have  shown  in  the  discharge 
of  the  duties  entrusted  to  them.  The 
Court  has  every  reason  to  bo  satisfied  with 
all  they  have  done.    I  wish  I  could  feel 

Xd  confidence  in  the  result  of  my  own 
urs,  but  I  have  seldom  met  with  a 
case  in  which  I  have  had  to  overcome 
greater  obstacles.    It  may  be  an  easy  task 
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to  state  the  propodtionB  to  be  determined y  Britbh  subjects.  If  this  proposition  be 
and  jet  it  is  almost  self-evident  that  very  trae,  it  necessarilj  follows,  as  a  oorollary 
anomalous  conseqaences  most  follow  from  from  it,  that  all  trade  with  the  enemies  of 
mj  decision.  I  have  had  many  misgivings  |  Great  Britain  not  allowed  to  British  sabjects 
in  my  mind  whether  this  was  a  case  for    is  prohibited  to  the  inhabitants  of  the  Ionian 


the  Bolntion  of  a  conrt  of  justice  at  all, 
whether  the  question  did  not  more  properly 
belong  to  the  ezecntivc  Government ;  (a) 
but,  however  thftt  may  be,  the  task  hJas 
devolved  on  me,  and  I  must  not  shrink 
from  it  Having  had  the  advantage  of 
consulting  the  authorities  which  have  been 
cited — and  it  is  a  sreat  advantage,  for 
which  I  am  indebtea  to  counsel— I  shall 
not  enter  upon  the  task  of  commenting 
noon  them.  I  find  it  would  be  a  task  of 
almost  endless  labour,  and,  as  it  appears  to 


Islands.  There  is  no  doubt  that  a  British 
vessel  could  not  trade  with  this  port  of 
Taganrog;  therefore,  if  British  and  Ionian 
vessels  are  in  eadem  conditione,  this  vessel 
could  not  lawfully  prosecute  her  enter- 
prise, and  the  cargo  must  be  condemned. 
The  claimants  deny  all  these  propositions; 
they  say  they  are  not  British  subjects, 
they  are  not  at  war  with  Russia,  and  they 
have  a  right  to  carry  on  with  Bussia  any 
trade  that  the  subjects  of  a  neutral  nation 
could  lawfully  engage  in.    Before  I  pro- 


me,  most  unsatisfactory  in  its  result.  So  ceed  further,  let  me  consider  what  con- 
many  distinctions  may  be  drawn  as  to  stitutes  the  title  of  a  captor  to  condem- 
many  minute  points  of  difference  existing,  nation  according  to  the  view  Lord  8towell 
that  I  should  be  afraid  to  enter  upon  such  took  of  this  matter — for  I  neither  can  nor 
an  nndertakinff.  Several  principles  in  the  ',  ought  to  trust  mvself  with  any  notions  of 
constitution  or  states,  however  just  and    my  own  not  basea  on  his  decisions.  During 


tme  in  themselves,  bear  but  remotely 
when  the  question  is  the  construction  of  a 
treaty ;  and  upon  the  tme  construction  of 
such  solemn  engagements  I  have  satisfied 
mj  mind  that  the  question  1  have  to 
determine  mainly  depends.  For  the  means 


war,  a  British  ship  of  war  captures  a  ship 
on  the  high  seas,  subject  always  to  the 
risk  of  costs  and  damages — a  question  I 
need  not  now  discuss — but  is  on  the  other 
hand  entitled  to  demand  condemnation  if 
the  captured  vessel  does  not  make  out  its 


of  obtaining  a  true  construction  I  must  i  title  to  restitution.    I  think  I  do  not  put 
depend  upon  principles  too  notorious  to  l  the  case  more  strongly  than  all  the  decided 


require  particular  statement  Now,  what 
are  the  facts  necessary  to  constitute  the 
propositions  for  the  consideration  of  the 
Conrt?  They  are  few  indeed.  The  vessel 
proceeded  against  is  an  Ionian  vessel, 
under  the  Ionian  flag,  destined,  for  the 
purpose  of  the  present  inquiry  at  least,  to 
Ta^^mrog,  a  Russian  port.  The  captors 
aay  that  such  a  voyage  by  an  Ionian  ship 
subjects  her  to  condemnation.  The  claim- 
ants say  that  neither  by  the  Law  of  Nations 
nor  any  other  law  are  they  liable  to 
condemnation ;  that  the  Russian  port  of 
Taganrog  was  not  blockaded;  that  they 
did  not  carry  contraband ;  that  the  expe- 
dition in  which  thev  were  engaged  was 
lawful ;  and  that  they  are  entitled  to 
restitution.  Such  is  merely  a  general 
statement  of  the  averments  of  each  party. 
I  must  now  endeavour  to  set  forth,  as 
clearly  as  I  can,  the  reasons  and  prin- 
ciples  on    which   the    prayers   for    con 


cases  justify,  when  I  say  that  the  claimant 
must  establish  his  title  to  restitution  in 
the  first  instance.  That  is,  he  must  show 
that  the  property  belongs  to  him ;  that  he 
is  entitled  to  claim  in  the  character  he 
assumes ;  that  he  is  not  violating  the 
ordinary  laws  of  war.  Such  a  claim,  in- 
deed, mav  be  barred  by  showing  a  viola- 
tion of  blockade,  or  otherwise ;  that  is  a 
totally  different  matter.  I  have  mentioned 
these  matters  for  this  reason :  that  it  may 
be  a  subject  of  inquiry  on  whom  the  onu8 
prohandi  rests  in  this  case ;  though  I  d6 
not  think,  in  any  view  I  may  take  of  the 
case,  that  such  question  will,  in  any 
material  degree,  anect  the  result.  I  will 
assume  for  the  present  that  the  onus  pro- 
handi  lies  on  the  claimant.  His  case  is 
this  :  I  am  a  subject  of  the  Ionian  States ; 
no  war  has  been  declared  by  them  against 
Bussia,  or  by  any  competent  authority  on 
1  their  behalf ;  we  are  at  peace,   and 


*he 
demnation   and  restitution  are  founded.  ;  trade  is  lawful. 
The  counsel  for  the  captors  allege  that  all        In  the  absence  of  any  such  declaration — 
Ionian  vessels   are  to  be  considered  as    snd  none  has  been  produced — I  think  that 


British  vessels;  that,  as  British  vessels 
are  prohibited  from  trading  with  Bussia 
during  the  war,  so,  for  the  same  reason, 
are  Ionian  vessels;  in  other  words,  the 
British  and  Ionian  vessels  are  to  be  placed 


the  claimants  are  entitled  so  to  rest  their 
title  and  to  throw  upon  the  captors  the 
onuB  of  proof.  But  before  I  proceed  further, 
I  must  notice  the  declaration  of  the  Ionian 
Government  making  known  the  Queen's 


in  the  same  category ;  that  as  regards  a  declaration  of  war.  The  Senate  publishes, 
|jower  hostile  to  Great  Britain,  the  Ionian  '  for  general  information,(a)  a  proclamation 
islanders  stand   in  the  same  position  as     by  H<r  Majesty,  the  sovereign  protectrix 


(a)  S«v  ubo?e,  p.  435. 


(^O  On  April  7th,  1S64  ;  tiee  above»  p.  448. 
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of    t'hose    states,    dated  London,    March 
i^th,    containing   a    declaration   of  war 
against  his  Imperial  Majesty  the  Emperor 
of  all  the  Bnssias.    The  Senate  warns  all 
protected  sabjects  of  Her  Majesty  belong- 
ing.  to  those  states  to  be  gaided  by  the 
aboye  Royal  declaration.     I  think  I  may 
safely  say  that  in  this  declaration  (a)  of  the 
28th  of  March  itself,  there  is  not  a  word 
to  be  found  which  can  by  any  ingenuity 
be  construed  directly  or  indirectly  to  place 
the  Ionian  States  in  the  condition  of  war- 
fare with  Russia.    The  Ionian  States  are 
not  by  that  declaration  directed  to  do  or 
to  abstain  from  doing  anything.    Then 
what  does  the  Senate  mean  by  directing 
all  protected  subjects  to  be  guided  by  it  P 

I  have  some  doubt  whether  they  knew 
themselves — whether  they  had  any  clear 
or  distinct  idea  upon  the  subject;  for,  if 
they  had,  I  conceiye  it  is  hardly  possible 
that  they  could,  on  so  important  a  matter, 
have  expressed  themselves  in  terms  so 
unsatisfactory  and  so  ambiguous.  I 
cannot  venture  to  say  what  the  meaning 
is ;  but  this  I  think :  that  it  cannot  safely 
be  held  that  this  proclamation  is  equiva- 
lent to  a  declaration  of  hostilities  against 
the  Russian  Gk)vemroent,  or  an  annuncia- 
tion that  such  had  been  made  on  behalf 
of  the  Ionian  Islands  by  the  protecting  or 
by  any  other  anthorify.  I  think  so  for 
several  reasons. 

First,  because  I  believe  that  so  solemn 
an  act  as  a  declaration  that  the  Ionian 
States  were  at  war  ought  never  to  have 
been  expressed  in  terms  so  doubtful  as 
these. 

Secondly,  because  the  terms  in  which 
the  proclamation  is  couched  are  quite 
consistent  with  the  simple  notification 
that  hostilities  existed  between  Great 
Britain  and  Russia,  and  that  the  subjects 
of  the  Ionian  Islands  must  submit  to  the 
consequences  which  such  a  state  of  things 
would  necessarily  entail ;  in  fact,  the  con- 
struction might  be,  as  was  argued  on 
behalf  of  the  claimants,  that  it  was  merely 
such  a  proclamation  as  a  neutral  Govern- 
ment might  have  made  exactly  in  the 
same  way  as  the  Ionian  authorities  issued 
their  proclamation. 

And  lastly,  because,  if  the  argument  of 
the  counsel  for  the  Crown  be  well  founded, 
it  was  not  competent  to  that  Government 
to  declare  wai*  at  all.  So  far,  therefore, 
as  the  proclamation  making  known  to  the 
Queen's  sabjects  the  declaration  of  war  of 
the  28th  of  March  is  concerned,  I  consider 
the  question  to  be  res  integra. 

But  the  question  I  have  to  decide  as- 
sumes this  shape :  not  whether  Great 
Britain  has  power  to  declare  the  Ionian 


States  in  hostility  with  Russia ;  but 
whether,  Great  Britain  being  at  war  with 
Russia,  it  follows  as  an  inevitable  conse- 
quence that  the  Ionian  States  are  placed 
at  war  with  Russia  also. 

These  are  two  very  different  proposi- 
tions. I  have  not  been  told  on  behalf  of 
the  Grown — and  oflScers  of  the  Grown 
ought  to  have  received  the  information  if 
there  had  been  any  such  to  be  had — that 
Great  Britain  has  done  any  act  whatever 
to  place  the  Ionian  States  in  hostility  with 
Russia.  So  far  as  my  own  knowledge  goes, 
I  know  of  none. 

Therefore,  and  for  the  reasons  I  have 
now  stated,  I  have  only  to  consider  the 
last  proposition:  whether.  Great  Britain 
being  at  war  with  Russia,  the  Ionian 
States  are,  eoi  neceesiicUe,  at  war  also, 
exactly  in  the  same  way  as  Jersey, 
Guernsey,  Jamaica,  and  Canada  would  be 
placed  in  hostility  by  a  declaration  of  war 
against  Great  Bntain  by  any  other  power. 
This  view  of  the  case  opens  a  very  wide 
onestion;  for  if  I  should  hold  that  the 
aeclaration  of  war  by  Great  Britain  against 
Russia  would  at  once  place  the  Ionian 
Islands  in  a  state  of  war  with  Russia,  then 
it  follows,  as  it  appears  to  me,  as  an 
inevitable*  consequence,  that,  if  war  be 
declared  by  Great  Britain  against  Ghina^ 
against  the  United  States,  against  any 
other  power,  the  snbjects  of  the  loniac 
States  must  be  constituted,  wso facto,  ene- 
mies of  such  nation ;  for  it  has  not  been 
and  cannot  be  contended  that  the  Empire 
of  Russia  stands  in  any  peculiar  relation 
so  as  to  make  war  with  ner  an  exception. 

The  political  history  of  these  islands 
was  traced  from  an  early  period  with 
^eat  care  by  the  counsel  on  both  aides ; 
it  will  not,  in  my  view  of  the  case,  be 
necessary  for  me  to  recapitulate  it.     I 

Erooeed  upon  the  assumption  which  I 
elieve  to  be  accurate,  for  it  matters  not 
if  it  be  not  precisely  accurate  in  all  its 
particulars,  but  to  this  effect,  that  all  these 
islands  were  conquered  by  Great  Britain 
during  the  war  ending  in  1815.  I  proceed 
on  that  assumption;  whether  Corfu  sur- 
rendered at  that  time,  or  some  other,  I 
need  not  inquire.  I  proceed  on  the  as- 
sumption that  Great  Britain  dealt  with 
them^as  conqnered.(a)  Had  they  continued 
after  the  peace  in  the  same  state,  they 
would  have  been  a  part  of  the  dominions 
of  Great  Britain,  governed  as  other  con- 
quered territories  are  governed,  by  the 
Crown  and  Acts  of  Parliament. 

Great  Britain,  however,  did  not  retain 
these  islands  in   the  ordinary  course  of 


(a)  The  British  declaration  of  war  against 
Russia,  Stat«  Papers,  vol.  46,  p.  88. 

1)B«  LVftHUiOTUN*B  J UOOMKIIT. 


(a)  But  see  above,  p.  435.  The  object  of  the 
British  intervention  appears  to  have  been  to 
put  an  end  to  the  French  occupation  of  the 
islands. 
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conqaest,  bat  she  exercised  a  right,  indis- 
pntably  belon^ng  to  her,  of  makiDg,  in 
ccmjunction  with  other  powers,  m  new  and 
different  statiiB  for  these  islands.  Great 
Britain  ceded  her  original  rights,  and 
merged  them  in  the  new  settlement.  I  am 
of  opinion  that  no  right  remained  in  Great 
Britain  after  the  treaty  to  which  I  am 
about  to  refer,  except  the  rights  conferred 
by  that  treaty;  that,  from  the  nature  of 
that  transaction  and  from  the  terms  of 
the  treaty  itself.  Great  Britain  can  at  this 
period  exercise  no  riRhts  whatever  that 
are  not  to  be  fonnd  wi£in  the  fonr  comers 
of  that  treaty ;  that  there  does  not  remain 
a  scintilla  of  the  original  right  of  conqaest ; 
that,  for  reasons  with  which  I  have  no 
concern.  Great  Britain  laid  at  the  feet  of 
the  contracting  parties,  as  she  had  a  right 
to  do,  the  power  and  authority  she  had  pre- 
yioosly  acquired .  Henceforward  the  treaty 
is  the  sole  guide;  from  this  document 
must  be  derived  all  the  rights  of  the  con- 
tracting parties,  and  all  the  rights  and 
obhgations  of  the  Tonian  States. 

The  Treaty  of  Paris,  of  the  5th  November 
1815,  (a)  was  made  between  Great  Britain, 
Austria,  Bnssiay  and  Prussia.  I  apprehend 
it  is  a  mere  truism  to  say  it  was  equally 
binding  upon  all  and  each  of  them. 

The  first  article  declares  that  these 
islands  shall  form  a  free  and  independent 
state.  My  province  is  simply  that  of  con- 
struction, of  ascertaining  to  the  best  of 
my  ability  what  the  contracting  powers 
intended  by  the  contract  into  which  they 
entered,  and  that  with  reference  in  the 
first  instance  to  the  words  of  the  contract 
itself;  but  I  must  look  to  the  whole  of  the 
instrument  and  not  to  a  part.  Terms, 
however  strong  and  clear  in  themselves, 
whatever  meaning  may  be  attributed — 
necessarily  attributed — to  them  standing 
alone,  may  be  modified  by  other  parts  of 
the  same  instrument.  The  construction, 
therefore,  I  put  on  the  first  article  is,  that 
the  Ionian  Islands  shall  form  a  single  free 
and  independent  state,  according  to  the 
plain  meaning  of  those  terms,  subject  to, 
aod  liable  to  be  controlled  by,  the  rest  of 
the  treaty ;  the  whole  treaty  creates  one 
obheation. 

Tne  second  article  is  one  of  great  im- 
portance—the declaration  that  this  state 
shall  be  placed  under  the  immediate  and 
exclusive  protection  of  the  King  of  Gh*eat 
Britain.  I  am  strongly  inclined  to  think 
that  the  necessary  and  inevitable  conse- 
quence of  such  a  condition  is,  that  the 
King  of  Great  Britain  has  the  right  of 
making  war  and  peace;  indeed,  such  a 
power  IS  inseparable  from  protection,  for 
bow  could  the  duty  of  protection  be  ful- 

(a)  Hertvlet,  Treaties,  vol.  1,  p.  45.  See 
aU)vc,  p.  486. 


filled  without  such  a  right?  and  bow 
could  the  Ionian  Islands  be  secured  from 
Aggi'esBion  but  by  the  exercise  of  that 
power?  and  how  could  their  tranquillity' 
be  secured  afterwards,  save  by  the  power 
to  conclude  peace,  with  all  its  concomi- 
tants ?  But  it  is  another  and  wholly  dif- 
ferent question,  whether,  in  consequence 
of  this  protectorate  right,  the  Ionian 
States  become,  ipso  fojcto^  the  enemies  of 
all  or  any  power  or  powers  with  which 
Great  Britain  mav  happen  to  be  at  war; 
and  it  is  also  another  and  diflTerent  ques- 
tion whether,  if  Great  Britain  were,  on 
account  of  Ionian  grievances  alone,  to 
adopt  measures  for  their  protection  against 
any  other  state,  the  kingdom  of  Great 
Britain  would  necessarily  be  at  war  with 
such  state.  This  is  a  question  which  I  must 
consider  when  hereafter  1  have  further 
discussed  the  provisions  of  this  treaty. 

The  concluding  part  of  this  article  is 
not  unimportant.  The  other  contracting 
powers  renounce  every  ri^ht  or  pretension 
which  they  might  have  had  with  regard 
to  the  Ionian  Islands,  and  guarantee — 
guwraniee — all  the  dispositions  of  the 
treaty.  It  is  obvious  that  this  clause 
entirely  removes  from  me  the  necessity  of 
looking  into  any  part  of  the  antecedent 
history ;  because,  whatever  might  have 
been  the  claims  of  any  of  the  contracting 
powers,  they  have  so  completely  ceded 
and  merged  them  by  this  treaty,  that  it 
were  perfectly  vain  to  look  back  to  them 
to  obtain  any  information  which  can  by 
possibility  be  of  use  on  the  present  oc- 
casion. It  is  important,  however,  to  bear 
in  mind  that  all  the  contracting  powers 
guarantee  the  position  of  these  states. 
Thin  guarantee,  it  appears  to  me,  opens 
another  view  of  this  case.  Did  Russia, 
Austria,  or  Prussia  intend  to  guarantee  so 
intimate  a  dependence  on  Great  Britain, 
that  if  one  of  such  guaranteeing  powers 
became  at  war  with  Great  Britain — I 
must  use  the  same  expression  over  again — 
of  necessity  the  Ionian  States  must  take 
part  in  that  war  P  It  would,  I  think,  be  a 
singular  guarantee,  a  state  of  warfare 
against  themselves,  and  one  in  which  the 
Ionian  Islands  might  not  have  the  re- 
motest interest.  Take  the  case  of  a  war 
between  Great  Britain  and  Prussia,  some 
dispute  having  arisen  in  tho  Baltic  from 
the  afiairs  of  Denmark,  or  any  other 
cause,  and  would  it  not  be  extraordinary 
if  Austria  or  Prussia  herself  was  to 
guarantee,  as  a  matter  of  necessity,  a  war 
against  herself,  and  in  cases  that  might 
be  supposed  most  injurious  to  the  interests 
of  the  Ionian  people?  I  mention  these 
instances,  not  as  decisive  of  the  question 
before  me,  but  as  elucidating  some  of  the 
very  gross  anomalies  which  might  very 
possibly  arise  from  some  constructions  of 


467] 


The  Ionian  Ships,  1865. 


[468 


the  treaty.  Whether  these  were  in  any 
degree  foreseen  or  intended  by  the  high 
contracting  powers  is  a  question  upon 
which  I  am  not  called  on  to  speculate. 

Some  of  the  secondary  propositions  of 
this  treaty  I  may  omit  to  notice. 

By  the  third  article  the  United  Ionian 
States  were,  with  the  approbation  of  Great 
Britain,  to  regulate  their  internal  organi- 
zation. 

By  the  fourth,  there  is  to  be  a  legislative 
assembly  and  a  new  Constitutional  Charter, 
also  to  be  ratified  by  the  King  of  Great 
Britain.  Until  such  Charter  was  ratified 
no  alteration  was  to  be  made  in  the  exist- 
ing constitution  save  by  the  King  in 
Council.  Until  that  period,  therefore,  as  to 
internal  concerns,  these  islands  remained 
nearly,  though  not  altogether,  in  the 
position  of  conquered  islands  belonging 
to  the  Crown  of  Great  Britain. 

The  fifth  article  declares  that  his  Bri- 
tannic Majesty  shall  have  a  right  to 
occupy  the  fortresses  of  the  islands,  to 
maintain  ^rrisons,  and  have  the  control 
of  the  Ionian  forces. 

By  the  sixth,  a  particular  convention  is 
to  regulate  the  maintenance  of  the  forces, 
payment  of  the  garrisons,  and  the  number 
of  men  in  time  of  peace. 

This  is  a  remarkable  limitation,  because 
it  evidently  leads  to  the  conclusion  that 
in  time  of  war,  non  constat  what  war. 
Great  Britain  was  not  to  be  subject  to  any 
such  restriction. 

The  seventh  article  is  one  deserving 
great  attention.  The  trading  flag  of  the 
Ionian  Islands  was  acknowledged  by  all 
the  contracting  parties  as  the  flag  of  a  free 
and  independent  state.  The  efl'ect  of  that 
provision,  I  apprehend,  is  that  if  war 
existed  between  Bussia  and  Austria,  Great 
Britain  having  no  part  in  it,  the  Ionian 
flag  would  be  respected  as  the  flag  of  a 
neutial  power.  In  one  respect,  and  one 
only,  therefore,  the  neutral  character  would 
cleaily  belong  to  the  subjects  of  these 
islands.  The  description  of  the  flag  to  be 
carried  I  need  not  enlarge  upon. 

I  must  also  observe  that  the  whole 
diplomatic  power  is  lodged  in  Great  Bri- 
tain by  virtue  of  this  treaty. 

The  Conbtitutional  Charter  does  not, 
in  my  opinion,  esbentially  influence  anv 
view  I  may  take  of  the  question  on  which 
1  am  unfortunately  called  to  pronounce 
my  opinion.  The  status  of  the  subjects  of 
the  Ionian  States  must  be  governed  by  the 
treaty,  not  by  the  Charter,  so  far  as  any 
question  may  arise  afiecting  the  right  or 
interest  of  the  powers  parties  to  thai 
treaty.  I  will  now  make  a  short  summary 
of  this  treaty — it  will  show  some  of  its 
anomalies.  A  single  free  and  independent 
state,— to  have  the  flag  of  a  free  and  inde- 
pendent state,— the  military,  naval,  and 
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diplomatic  power  all  vested  in  the  protec- 
ting state, — ^the  protected  not  the  sabjects 
of  the  protector, — not  British  subjects,  for 
that  is  perfectly  clear.  I  apprehend  that 
I  must  endeavour  to  give  efiect  to  all 
these  main  provisions  of  this  treaty.  I 
must  maintain  the  aualitv  of  independ- 
ence, save  as  modifiea  b^  the  treaty  itself, 
and,  by  parity  of  reasomng,  the  independ- 
ence of  the  flae,  or  rather  the  rights  and 
attributes  of  the  flag  of  an  independent 
state. 

Having  carefully  addressed  myself  to 
these  considerations,  I  come  to  the  que^s- 
tion  of  whether  I  ought  to  condemn  the 
ship  and  careo  proceeded  against  as  the 
property  of  British  subjects  trading  with 
the  enemy,  or  as  the  propertv  of  allies  trad- 
ing with  the  enem;^ ,  or  as  uie  property  of 
subjects  of  the  Ionian  States  being  at  war 
with  Bussia.  There  is  no  other  state  of 
things  in  which  I  conceive  it  to  be  possi- 
ble to  pronounce  a  decree  of  condemna- 
tion. 

With  respect  to  the  first  ground  of  con- 
demnation, I  am  of  opinion  that  this  pro- 
perty cannot  be  condemned ;  for,  according 
to  afi  the  authorities  and  aU  principles  on 
which  the  authorities  are  founded,  no 
property  can  be  condemned  on  that 
ground,  unless  it  belong  to  British  smb- 
jects,  in  the  proper  sense  of  the  term — 
which  the  lonians  are  not. 

As  to  the  second  ground,  I  am  of  opinion 
I  cannot  condemn,  because  the  lonians  are 
not  allies  in  the  war.  No  act  whatsoever  of 
the  Ionian  Government  or  of  the  protect- 
ing power  has  brought  them  witkin  the 
fair  meaning  of  that  term. 

On  the  third  ground  I  am  of  opinion 
that  it  does  not  follow  of  necessity  that 
the  Ionian  subjects  are  at  once,  by  a 
declaration  of  war  by  the  Crown  of  Great 
Britain — confined  to  a  declaration  of  war 
by  Ghreat  Britain  only  against  another 
power — comprisedwithin  that  declaration, 
and  constituted  enemies  of  that  power. 
This  being  so,  I  know  of  no  act  of  the 
protecting  power  to  place  the  lonians  in 
that  predicament.  Great  Britain  may 
have  authority  to  do  so,  as  the  protecting 
power  is  possessed  of  all  the  rights  of 
treating  with  foreign  nations,  and  of  the 
right  to  place  them  in  the  category  of 
enemies ;  but  she  has  not  thought  proper 
to  do  so.  This  observation,  I  think,  is 
entitled  to  more  weight  from  a  considera- 
tion of  the  manner  in  which  Great  Britain 
has  exercised  the  great  powers  secured  to 
her  by  the  treaty.  I  refer  to  the  conven- 
tion dated  January  14, 1852,  between  the 
Queen  and  the  King  of  the  Kether- 
]ands.(a)    The  terms  of  that  treaty  ar^-> 

'*  The  iuhabitants  and  \  cmcIm  of  the  Ionian 

(a)  Uertslet,  Treaties,  vol.  9,  p.  563. 
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Islands  ^11  enjoy  in  ttio  dominion  of  His 
Majestj  the  King  of  the  Netherlands  all  the 
advantages  which  are  ^^ranteed  by  the  treaty 
of  the  27th  of  Uctober  1839,  between  Great 
Britain  and  the  Netherlands,  and  by  the  con- 
vention additional  to  that  treaty,  signed  in 
March  1851,  so  soon  and  for  as  long  as  the 
GoTemment  of  the  Ionian  islands  shall  grant 
to  the  inhabitants  and  vessels  of  the  Nether- 
lands the  same  advantages  which  were  granted 
in  these  Islands  to  the  inhabitants  and  vessels 
of  Great  Britain." 

The  commencement,  too,  of  that  treaty 
is  not  unworthy  of  observation.  The 
Qaeen  negotiates  on  behalf  of  the  Ionian 
States  as  perfectly  separate  and  distinct 
from  the  dominions  of  the  Grown  of  Great 
Britain.    It  commences — 

"  Her  Majesty  the  Queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland  on  the  one 
part,  and  His  Majesty  the  King  of  the  Nether- 
lands on  the  other  part,  being  desirous  of  pro- 
moting the  relations  of  commerce  and  navigation 
existing  between  the  United  States  of  the 
Ionian  Islands,  which  are  under  the  protection 
of  her  Britannic  Majesty,  and  the  Kingdom  of 
the  Netherlands,  have  agreed  to  conclude  a 
convention  for  that  purpose,  and  have  named 
as  their  respective  plenipotentiaries,"  &c. 

Nothing  can  be  more  manifest  than  this 
preamble  to  show  that  the  Qaeen  of 
Grreat  Britain  has  negotiated  for  the 
Ionian  Islands  as  an  entirely  separate  and 
distinct  state. 

Certain  conclusions,  therefore,  appear 
to  me  to  follow  from  a  consideration  of 
this  treaty — 

First,  it  is  evident  that  Her  Maiesty 
ascribes  to  herself  the  right  of  making 
treaties  on  behalf  of  the  Ionian  States. 

Secondly,  that  no  treaty  between  Great 
Britain  with  another  state  does  include  the 
Ionian  Islands,  onless  they  are  specially 
named.  I  think  that  is  perfectly  evident, 
because  otherwise  there  is  no  necessity 
for  this  treaty  if  it  was  included  in  the 
former. 

Thirdly,  that  this  power  vested  in  the 
Grown  of  Great  Britain  is  limited  as  to 
the  Ionian  States  in  the  same  way  that 
the  power  is  limited  with  respect  to  the 
British  territories  themselves — namely, 
the  Crown  may  contract ;  bat  as  to  all  in- 
ternal legislation  necessary  to  carr^  such 
contracts  into  execution,  it  rests  with  the 
Government  of  the  Ionian  States  to  cMiopt 
the  required  measures  as  it  would  m 
similar  cases  rest  with  the  British  Parlia- 
ment.(a) 

Now  there  is  another  very  recent  treaty 
with  the  Q-rand  Duke  of  Tuscany,  bearing 
date  the  aoth  of  December  1854.  (h)    By  the 


(a)  See  Anson,  Law  and  Custom  of  the  Con- 
ititution,  vol.  2,  p.  896.  2nd  edit. 
(6)  UerUlet,  Treaties,  vol.  9,  p.  99-J. 


second  article  of  that  treaty  it  is  stipu- 
lated that  the  subjects  of  the  Ionian 
Islands  and  their  y easels  shall  enjoy  the 
same  privileges  as  the  British  ships  in 
the  Tuscan  dominions,  subject  to  the  con- 
dition that  the  Groyerument  of  the  Ionian 
Islands  shall  grant  reciprocal  rights. 
Here,  again,  it  is  perfectly  manifest  that 
there  must  be  a  distinct  contract  to  in- 
clude the  Ionian  Islands,  and  that  no 
obligation  or  contract  with  Great  Britain 
or  for  a  part  of  her  own  dominions  would 
otherwise  include  the  states. 

If,  then,  for  purposes  of  a  secondary 
character,  or  commercial  purposes  of 
comparatively  small  importance,  it  be 
necessary  for  G-reat  Britain  specially  by 
name  to  include  the  Ionian  States,  and  if 
in  such  matters  the  powers  conferred 
upon  her  are  exercised  in  so  special  a 
form  and  manner,  does  it  not  seem  to 
follow  that  when  Great  Britain,  in  the 
exercise  of  the  powers  of  peace  and  war, 
as  the  protector  of  the  Ionian  Islands,  in- 
tends a  measure  of  infinitely  greater  con- 
seqaence,  as  affecting  their  welfare,  such 
an  intention  should  be  expressed  in  a 
formal  and  definite  shape,  that  all  the 
subjects  of  those  states  may  be  awnre  of 
their  changed  condition,  of  the  new  duties 
and  obligations  which  await  them  in  con- 
sequence of  their  being  placed  in  a  state 
of  hostility  with  a  great  Continental 
power? 

To  me,  I  confess,  it  appears  clear  that 
what  was  deemed  proper  and  necessary 
for  minor  changes  must,  a  fortiori,  be 
expected  where  the  inhabitants  of  a  state 
called  free  and  independent,  and  guaran- 
teed to  be  so,  not  by  Great  Britain  alone, 
but  by  other  powers,  are  converted  into 
enemies  of  one  of  the  guaranteeing 
,  powers  themselves. 

But,  confining  myself  bo  the  considera- 
tion of  the  question  whether,  by  the  terms 
of  the  treaty,  the  subjects  of  the  Ionian 
States,  as  a  necessary  consequence  of  the 
provisions  of  that  treaty,  became  the 
enemies  of  the  enemies  of  the  protecting 
power,  at  least  I  ought  to  consider  from 
what  cause  such  necessity  springs.  Again 
I  must  repeat  the  terms  of  the  proposi- 
tion, to  prevent  mistakes.  I  am  not 
putting,  or  attempting  to  put,  bounds  to 
the  authority  of  Great  Britain  under  this 
treaty.  I  am  considering  the  import  of 
the  treaty  only  where  Great  Britain  has 
not  declared  the  exercise  of  her  power. 
In  this  view  of  the  case,  is  it  at  all  imma- 
terial, at  all  inconsistent  with  the  powers 
of  the  treaty,  at  all  injurious  to  the  sub- 
jects of  the  protected  states  themselves, 
that  whatever  might  be  the  relations  of 
Great  Britain  towards  Bu^sia,  or  any  other 
couutiy,  peace  with  the  Ionian  States 
should  continue,  at  least  until  war  was 
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declared  on  their  part  by  Great  Britain  P 
Are  there  nob  many  instances  in  which 
Great  Britain  herself  might  wish  not  to 
inyolve  the  Ionian  States  in  a  warfare  in 
which  she  herself  is  engaged,  bnt  in 
which  they  have  no  interest?  But,  above 
all,  I  must  repeat  what  I  have  so  often 
said  before  in  substance — could  it  have 
been  the  intention  of  the  contracting 
powers,  evinced  by  the  terms  of  the 
treaty,  that  a  state  of  warfare  should 
necessarily  follow  upon  hostilities  break- 
ing oat  between  themselves  and  others, 
without  giving,  in  the  terms  of  the  propo- 
sition, even  an  option  to  the  protecting 
powers  to  leave  the  Ionian  States  at 
peace?  To  make  the  extension  of  all 
wars  t()  the  Ionian  States  inevitable  would 
be  to  deprive  the  protecting  power  of  her 
discretion  to  leave  them  at  peace. 

Now,  I  am  told  that  anomalous  conse- 
quences must  follow,  if  the  Ionian  States 
are  allowed  to  maintain  a  neutral  charac- 
ter. I  admit  it  must  be  so  ;  but  will  such 
consequences  be  more  repugnant  to  the 
treaty  than  to  hold  that  a  guaranteed 
free  and  independent  state  is  involved 
necessarily  in  war  by  the  act  of  another 
state,  contrary  to  its  own  interests, 
and  without  the  least  regard  to  them? 
And  that,  not  by  the  act,  the  deliberate 
act,  of  the  protecting  power,  but  merely 
by  an  inevitable  inference  ?  But,  again, 
are  anomalous  consequences  resulting 
from  a  treaty  a  reckon  for  abrogating  its 
main  provisions?     For  construing  such 

§  revisions,  if  possible,  so  as  nf)t  to  pro- 
uce  such  consequences,  no  doubt  there  is 
a  very  strong  reason ;  for  abrogating  them, 
none.  Though  all  contracting  powers 
may  be  bound  by  what  they  have  done, 
yet  surely  it  would  be  difficult  to  contend 
that  such  a  construction  as  this  must  be  < 
taken  as  actually  foreseen,  and  intention- 
ally provided  for,  too,  by  the  stipulations 
of  the  treaty  to  the  effect  of  entailing  on 
the  Ionian  States  any  war  in  which  Great 
Britain  may  be  involved.  But  to  this  I 
ought  to  add,  if  anomalous  consequences, 
or  such  as  can  be  deemed  so,  could  dis- 
solve treaties,  I  fear  there  would  be 
little  security  for  compacts  among  states. 
It  often  happens,  unfortunately,  that 
from  want  of  care  and  caution  treaties  are 
so  framed  that  when  they  come  to  be  put 
in  practice  consequences  wholly  unfore- 
seen by  the  contracting  parties  may  arise. 
But  in  this  case  are  the  anomalies  so  fear- 
ful, and  are  the  consequences  so  detri- 
mental to  the  protecting  power,  as  have 
been  supposed  ?  Trade  by  the  enemy  to 
the  Ionian  Islands  there  can  be  none,  with- 
out the  consent  of  the  protecting  power, 
for  Great  Britain  is  in  possession  of  all  the 
fortresses  and  all  the  ports.  What  trade 
can  be  carried   ou    by  Ionian    vesaelB? 

Dr.  Lukhikotom's  Juoqmemt. 


£very  vessel  under  the  Ionian  flag  mast 
be  provided  with  a  pass,  signed  by  the 
Lord  High  Admiral,  or  she  will  not  be 
considered  as  navigating  according  to 
law.  (a) 

-  The  protecting  power,  if  it  choosee  to 
exercise  it,  has  ample  means  of  prevent- 
ing any  injurious  consequences  arising  to 
itself,  and  that  without  resorting  to  any 
violent  construction  of  the  treaty. 

I  have  not  hitherto  adverted  to  the  Order 
in  Oounoil  of  the  15th  of  April. (6)  I  will 
now  consider  what  bearing  it  has  on  the 
question  before  me.  By  this  Order  in  Coun- 
cil it  is  declared  all  the  subjects  of  Her 
Majesty,  and  all  the  subjects  of  any  friendly 
or  neutral  state,  may,  notwithstanding 
the  present  hostilities,  freely  trade  with 
any  ports  or  places  not  in  a  state  of 
blockade,  contraband  and  carrying  des- 
patches excepted.  Nothing  can  be  clearer 
or  more  comprehensive  than  this  declara- 
tion.   There  is  only  one  exception,  viz. — 

"Except  that  no  British  vessel  shall,  under 
any  circumstances  whatsoever,  either  under  or 
by  virtue  of  this  Order,  or  otherwise,  be  per- 
mitted to  enter  any  port  or  place  in  the  posses- 
sion or  occupation  of  Her  JVUtjesty's  enemies." 

The  single  question  on  this  occasion  is 
whether  a  vessel  under  the  Ionian  flag  is 
a  British  vessel  within  the  meaning  of 
this  declaration.  Whether  this  was  a 
casus  omissus,  or  what  were  the  intentions 
of  Her  Majesty's  Government,  save  as 
expressed  in  this  declaration,  I  am  not 
called  upon  to  inquire. 

Then  what  is  the  definition  or  true 
meaning  of  the  words  *'  British  ves- 
sels "  P 

First,  all  the  vessels  properly  so  called 
according  to  our  municipal  law. 

Secondly,  all  vessels  under  the  British 
flag,  though  perhaps  not  strictly  entitled 
thereto,  because,  by  the  Law  of  Nations, 
the  carrying  of  the  British  flag  stamps  on 
them,  as  to  other  nations,  the  British 
national  character. 

And  thirdljT  such  words  may  mean, 
though  this  IS  a  much  more  doubtful 
point,  vessels  under  neutral  flags  but 
owned  by  British  subjects. 

I  can  affix  no  other  meaning  to  these 
particular  words.  Within  which  of  these 
three  meanings  can  I  place  an  Ionian 
vessel  P  Kot  in  the  first  or  second,  clearly, 
without  utterly  disregarding  and  discard- 
ing the  plainest  expression  of  the  treaty.  I 
never  can  call  the  Ionian  flag  the  British 
flag.  The  words  of  the  treaty  are  the 
acknowledgment  of  the  flag  of  the  Ionian 
Islands  as  the  flag  of  a  free  and  indepen- 


(a)  Soe  above,  p.  438. 

( b)  State  Papers,  vol.  46,  p.  49,  and  bolow» 
App.  E,  p.  1S26. 
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dectfltftte.    If  words  have  any  meaning, 
these  words  do  not  mean  British  flag. 

Then,  lastly,  oan  I  say  that  this  vessel 
nader  the  Ionian  flag,  and  owned  by  the 
inhabitants  of  these  states,  was  owned  by 
British  subjects?  I  am  of  opinion  that 
hj  no  rational  mode  of  construction  can  I 
come  to  such  a  conclusion ;  I  think  this 
Order  in  Council,  judging  from  its  terms, 
does  not  contemplate  the  case  of  the  in- 
habitants of  the  Ionian  Islands  at  all.  I 
think  they  are  not  strictly  British  snb- 
jectB  either  in  the  strict  sense  of  the  terms 
or  any  other  within  the  purview  of  this 
Order.  I  hare,  therefore,  come  to  the 
conclusion  that  an  Ionian  vessel  is  not  by 
virtue  of  this  Order  prohibited  from  enter- 
ing a  Russian  port  not  blockaded. 

There  is,  however,  another  question  be- 
hind. Though  the  Order  does  not  pro« 
hibit,  does  it  permit  and  sanction  an  Ionian 
vessel  going  to  a  Bussian  port?  The 
Bolntion  of  this  question  will  aepend  upon 
other  considerations.  Is  an  Ionian  vessel 
a  vessel  under  a  neutral  or  friendly  flag  P 
la  an  Ionian  a  subject  of  a  neutral  or  a 
friendly  state  P  If  these  questions  can  be 
answered  in  the  affirmative,  then  the  Order 
in  Council  would  operate  in  this  case ;  if 
not,  then  I  apprehend,  according  to  the 
view  I  have  already  taken,  the  case  must 
be  governed  by  the  law,  independently  of 
the  Order  in  Council.  I  have  brought 
forvrard  this  proposition  because  I  am 
not  willing  to  pass  by  any  matter  of  im- 
portance GUflcussed  at  the  bar;  but  if  I 
should  be  of  opinion  that  the  claimants 
are  entitled  to  restitution  independently 
of  this  Order  in  Council,  it  would  not 
be  necesearr  to  determine  whether  they 
were  incladed  in  the  provisions  of  it ; 
and  it  may  be  that  the  very  grounds  on 
which  I  hold  the  claimants  entitled  to 
restitution  would  bring  them  within  the 
operations  of  the  Order  in  Council. 

I  shall,  if  there  be  no  other  merits 
affecting  the  question,  and  if  the  case  is 
to  depend  solely  on  the  point  argued 
before  me,  restore  this  ship  on  the  follow- 
ing grounds : 

IHrst,  because  it  is  not  the  property  of 
British  subjects  in  any  sense  of  the  term  ; 
consequently  it  cannot  be,  as  the  property 
of  a  British  subject,  illegally  engaged  in 
trade  with  Russia  on  the  ground  of  the 
war  with  Bussia. 

Now,  it  may  be,  as  to  this  head,  not  un- 
important to  consider  on  what  ground  the 
property  of  the  British  merchant  trading 
with  the  enemy  of  Great  Britain  during 
war  is  condemned.  We  have  all  the  law 
in  the  case  of  The  J2bop,(a)  and  in  The 
Ndly  cited  in  The  Hoop.    It  is  upon  the 


(a)  I  a  Bob.  196. 


I 


ground  that  such  property  is  taken  ad- 
hering to  the  enemy;  and  therefore  the 
property,  being  bound  not  so  to  adhere,  is 
considered,  pro  hotc  vice,  committing  an 
illegal  act.  Such  propei*ty  belonging  to  a 
neutral  is  not  adhering  to  the  enemy  in 
the  sense  which  is  meant  in  this  judgment, 
for  he  has  no  enemies  to  adhere  to.  The 
prohibition  is  to  British  subjects  only,  or 
to  allies  in  the  war. 

Now,  Lord  Stowell,  in  the  case  of  The 
Hoop,  especially  relied  on  the  authority  of 
BynkershoehM  and  upon  a  greater  autho- 
rity he  could  not  have  placed  his  depen- 
dence; and  every  word  in  the  passages 
quoted,  and  in  the  whole  treatise,  relates  to 
9iibditi — ^to  subjects,  and  to  subjects  only. 
That  is  the  expression  used  in  Bynhershoek, 
— to  subjects,  and  subjects  only. 

So  in  the  numerous  cases  cited  by  Lord 
8tou>eU,  the  whole  inquiry  is  whether  the 
property  claimed  was  the  property  of 
British  subjects  ^the  sabjects  of  Great 
Britain  in  the  sense  in  which  the  term  is 
used  in  Courts  of  Prize — namely,  per- 
sons carrying  on  trade  in  territories  sub- 
ject to  the  British  Crown,  and  con- 
sequently owing  at  least  a  temporary 
allegiance  to  the  Crown  of  Great  Britain. 

Do,  then,  the  subjects  of  the  Ionian 
States  stand  in  eadem  condiUone?  It  is 
admitted  on  all  hands  that  they  are  not 
British  subjects  in  the  proper  sense  of  the 
term ;  that  they  have  not  their  domicile  in 
British  territories;  for  to  make  such  an 
averment  would  set  the  whole  treatv  at 
naught ;  it  would  be  to  make  a  mocKery 
of  the  most  stringent  stipulations  con- 
tained in  that  treaty.  Diplomatic  autho- 
rities may  do  so,  a  court  of  justice  cannot. 
Again,  the  Ionian  subjects  do  not  partici- 
pate with  British  subjects  in  the  advant- 
ages of  commercial  intercourse  in  virtue 
of  this  treaty.  Are  they  to  sufi*er  the  in- 
conveniences and  have  none  of  the 
benefits  P  Do  they  owe  any  allegriance  to 
the  Crown  of  Great  Britain  which  they 
violate  by  such  a  trade  P  Perhaps  this  is 
the  nicest  and  most  difficult  point,  but  I 
am  of  opinion  that  allegiance,  in  the  pro- 

Ser  sense  of  the  term,  undoubtedly  they 
o  not  owe  ;  because  allegiance  exists  only 
between  the  sovereign  and  hia  subjects, 
properly  so  called,  which  they  are 
not.(&) 

A  limited  obedience,  according  to  the 
treaty,  they  do  owe,  and  that  by  the  terms 
of  the  treaty  itself,  as  a  sort  of  equivalent 
for  protection  ;  and  there  may  be  cases  in 

(a)  Qusestiones  JuriH  Publici,  Bk.  1.  c.  3. 

(6)  *•  By  the  Crimina]  Code  of  the  Ionian 
State  it  is  declared  to  be  high  treason  iu  an 
Ionian  subject  to  adhere  to  the  enemies  of  the 
Ionian  State  or  of  the  protecting  Power." — Jjtw 
Officers*  Opinion,  below,  App.  F,  p.  1229. 
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which  it  might  be  competent  to  Great 
Britain  to  declare  that  abstinence  from 
trade  with  her  enemy  is  due  for  sach  pro* 
tection.  But  is  it  to  be  enforced  without 
such  a  declaration  P     I  think  not. 

Bnt  again,  is  this  presamed  illegality  of 
trade  a  principle  to  be  enforced  beyond  all 
precedent — for  precedent  I  can  find  none 
— l)eyond  what  it  haj^  hitherto  l)een  carried 
by  any  Court  in  any  country,  at  anytime, 
in  any  decided  case  P  On  what  ground  is 
it  to  be  based  p  Not  of  advantage  to  the 
Ionian  Islands,  for  they  have  no  interest 
in  the  quarrel,  while,  without  a  possibility 
of  benefit  to  themselves,  they  may  be  de- 
prived of  a  lucratiye  trade,  and  that,  too, 
without  any  formal  act  done  by  the  pro- 
tecting power. 

I  have  mentioned  at  least  some  of  the 
reasons  which  have  induced  me  to  come  to 
that  conclusion. 

I  shall  restore,  because  the  property  is 
not  the  property  of  allies  in  the  war,  for 
neither  by  the  treaty  nor  by  the  Law  of 
Nations  can  I  impose  on  the  subjects  of 
the  Ionian  States  that  character. 

Again,  I  shall  restore,  because,  if  Great 
Britain  had  the  right  by  treaty  of  declar- 
ing war  between  the  Ionian  Islands  and 
Russia,  she  has  not  done  it ;  and  because 
in  the  absence  of  any  such  declaration  or 
solemn  act  in  whatever  form,  I  am  of 
opinion  that  the  Ionian  subjects  are  not 
placed  in  a  state  of  war. 

Because  I  hold  it  to  bo  the  duty  of  every 
Court  professing  to  administer  the  Law  of 
Nations  to  carry  into  effect  and  operation 
the  plainest  terms  of  a  treaty,  though  the 
consequences  may  not  have  been  per- 
ceived. Various  anomalous  results  may 
follow,  but  they  are  infinitely  less  im- 
portant in  their  consequences  than  if  a 
court  of  justice  should  take  upon  itself  to 
disregard  a  solemn  compact  carefully  ex- 
pressed.    I  hardly  need  go  further. 

If,  therefore,  the  only  question  as  to  the 
ship  and  cargo  should  be  the  title  of  sub- 
jects of  the  Ionian  states  to  claim  ships 
and  cargoes,  their  property,  engaged  in 
trade  with  Russia,  I  must  hold  myself 
bound  to  restore.  I  wish  to  add  that  this 
judgment  is  founded  on  the  conviction 
that  I  am  bound  to  give  efiect  to  the  Treaty 
of  Paris,  and  that,  notwithstanding  the 
consequences  I  have  stated,  I  am  equally 
bound  to  carry  out  its  leading  provisions. 
This  only  goes  to  the  general  question.  In 
a  case  of  the  great  importance  of  this,  I 
think  it  would  be  desirable,  Queen's  Ad' 
vocaie,  to  give  an  opportunity  for  consider- 
ing it. 

Queen's  Advoeaie :  If  the  Court  pleases. 

Dr.  LnsHiNOTON:  Because  it  may  be 
thought  right  to  take  it  to  the  Superior 
Court. 

Dr.  Addamu :  I  submit  to  the  Court  that 

Dr.  Lushivoton's  Jm>oifSNT. 


the  claimant  is  entitled  to  coatB  and 
damages,  on  the  authority  of  The  0H8ee.(a) 
Dr.  LusHTNGTOH :  I  canuot  give  the  costs 
at  this  stage  of  the  proceedings.  When  I 
have  heard  the  whole  case  out,  if  you 
claim  costs,  I  shall  hear  your  argument, 
and  then,  of  course,  I  shall  be  governed 
by  that  decision — in  the  Privy  Council^ 
by  the  principles  there  laid  down.  That 
must  be  my  guide  in  future  ;  but  I  beg  it 
to  be  understood  that  I  shall  expect  an 
argument  on  the  point  of  the  application 
of  the  principles  of  that  case  to  the  pre- 
sent. 

Afterwards  Dr.  Lushingtoh  held  that, 
in  view  of  the  doubtful  status  of  the 
Ionian  Islands,  the  captors  had  not  acted 
without  reasonable  and  probable  cause, 
and  were  not  liable  to  be  condemned  in 
costs  and  damages.     See  The  Leucade,{h) 

An  appeal  from  the  decision  here  re- 
ported was  entered,  but  was  not  proceeded 
with  owing  to  the  opinion  given  by  the 
Law  Officers  (below,  App.  F,  p.  1229)  that 
the  vessel  bad  been  rightly  restored.  It  was 
ultimately  decided  to  issue  a  declaration 
plaoiQ^  the  Ionian  Islands  in  a  state  of 
war  with  Russia,  and  a  draft  Ord^  in 
Council  was  prepared  for  that  purpose  in 
January  1866,  out  farther  action  was 
suspended  in  view  of  the  prospects  of 
peace,  (c) 

(a)  2  Ecc,  &  Adm.  170 ;  Spinks'  Priie  Cases, 
174.  ^^ 

(6)  2  Ecc.  &  Adm.  228 ;  Spinks'  Prixe  C^aes, 
817. 

(c)  Colonial  Office  Papers,  Ionian  Ldands, 
vols.  156,  156.  Id  1858  Mr.  Gladstone  was 
appointed  to  proceed  to  the  Ionian  Islands  as 
Lord  High  Commissioner  EztraonUoaiy.  See 
McCarthy,  "  History  of  Our  Own  Times,^'  -voL  3 
pp.  192-200;  Pari.  Papers,  1861,c.2891,voL57, 
p.  17.  In  1 868,  during  Lord  Pahnerston's  adminis- 
tration, it  was  announced  in  tbe  Queen's  Speech 
that  Great  Britain  was  prepared  to  renoonce  her 
protectorate,  and  to  consent  to  the  annexation  of 
the  islands  to  Greece,  if  the  Legislative  Assem- 
bly of  the  islands  should  so  desire.  See  the 
debate  on  this  announcement,  Hans.  vol.  189, 
H.L.  at  pp.  8,  Ac,  H.O.  at  pp.  66,  Ac;  and 
Earl  Russell's  despatch  of  June  lOth,  1863, 
Pari.  Papers,  1868,  c.  3185,  vol.  74,  p.  387.  The 
Legislative  Assembly  unanimously  petitioned 
for  annexation  to  Greece.  By  the  Treaty  of 
London,  of  November  Uth,  1868,  between 
Great  Britain,  Austria,  France,  Pmsaa,  and 
Russia,  Great  Britain  renounced  her  {ffotectorate 
over  the  Ionian  Islands,  and  the  other  contract- 
ing Powers  recognised  such  renunciation  and 
the  union  of  the  islands  with  the  Hellenic  King- 
dom. By  Article  VL  of  the  Treaty,  France,  Great 
Britain  and  Russia,  in  their  character  of  gnaran- 
teemg  Powers  of  the  Kingdom  of  Greece,  re- 
served the  right  to  conclude  a  treaty  with  the 
Hellenic  Government  (Hortrfet,  Treades,  vrt.  ii, 
p.  1107  J  State  Papers,  vol.  53,  p.  19;  ParL 
Papers,  1864,  c  3323,  vol.  66,  p.  135).     By  the 
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Matbrialb  M ADE  U8B  Of . — For  the  report    for  the  jadgment  the  report  in  Spinks,. 
of  the  argament  The  Timee  newspaper  ;    Prize  Cases,  193,  and  2  Eco.  &  Adm.  *212. 

Treaty  of  London  of  March  29th»  1864,  between  '  Austria  and  Prussia  (Protocol  of  January  25tb, 
Great  Britain,  France  and  Kassia,  on  the  one  1864,  Hertslet,  Treaties,  vol.  12,  p.  525),  that 
|iart,  and  the  King  of  the  Hellenes  on  the  other  j  the  islands  of  Corfu  and  Paxo  thouid  enjoy  the 
jiart,  Great  Britain,  France  and  Russia,  as  signa-  advantage  of  perpetual  neutrality.  Hertslet, 
tones  of  the  Convention  of  London  of  7th  May,  Treaties,  voU  12,  p.  515  ;  State  Papers,  vol.  54, 
1832  (Hertslet,  Treaties,  vol.  4,  p.  3 18),  guaran-  I  p.  11,  and  see  pp.  34,  38  ;  Pari.  Papers,  1864,  c. 
teeing  the  independence  of  the  Greek  Kingdom,  3247,  vol.  66,  p.  117  ;  see  also  Correspondence 
reeogoised  the  union  of  the  Ionian  Islands  to  '  respecting  the  cessation  of  the  British  Pro- 
Greece,  and  declared  that  Greece,  including  the  '  tectorate  over  the  Ionian  Islands,  1864,  c.  3373, 
Ionian  Islands,  should  form  a  monarchical,  con-  vol.  66,  p.  145 ;  and  Consular  Reports  as  to  the 
!«titBtional,  and  independent  state  under  the  state  of  the  Islands  after  the  withdrawal  of 
guarantee  of  the  three  Ck>urts.  By  Article  VI.,  i  British  Protection,  1867,  c.  3827. 
the  same  Powers  declared,  with  the  assent  of 
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WENSLEYDALE  PEKRAGE  CASE. 


Proceedings  in  the  House  of  Lords  and  before  the  Ck)3iMiTT£E 
FOR  Privileges  as  to  the  Patent  puuporting  to  create  Babon 
Parke  a  Baron  for  Life,  with  a  Seat  in  Parliament,  February 
7th-25fch,  1856.  (Reported  in  5  H.L.  958  ;  Special  Report  by  Mac- 
queen  ;  and  Hansard,  vol.  140.) 

In  Janaary  1856,  Letters  Patent  paHsed  the  Great  Seal  creating  the  Eight  Hon.  Sir  Jame« 
Parke,  K^ight,  Baron  Wensleydale  of  Wensleydale  ^^for  and  during  the  term  of  his  natural  life,** 
and  granting  that  he  should  be  treated  and  reputed  as  a  baron,  and  **  have,  hold,  and  possess  a  seat, 
place,  and  voice  in  the  parliaments  and  public  assemblies  and  coaneils  "  of  the  Crown  in  the 
United  Kingdom  "  amongst  other  barons,  as  a  baron  of  Parliament  and  public  assemblies  and 
councils,"  and  enjoy  all  the  rights,  privileges,  etc.,  to  the  degree  of  a  baron  belonging  and  which 
other  barons  of  the  United  Kingdom  have  heretofore  used  and  enjoyed,  &c. 

Reference  by  the  House  of  Lords  to  Committee  for  Privileges  of  pcUent  creating  baron  for  life 
with  seat  in  Parliament. 

A  copy  of  the  patent  having  been  laid  on  tlie  table  of  the  House  of  Lords,  Lord  Ltndhukst 
moved  that  it  be  referred  to  the  Committee  for  Privileges  to  examine  and  consider  the  copy  of 
the  Letters  Patent  purportiog  to  create  the  Bight  Hon.  Sir  James  Parke  a  Baron  of  the  United 
Kingdom  for  life,  and  to  report  thereon  to  the  House. 

Content,  138.    Not- Content,  105.    Resolved  in  the  affirmative. 

Rejection  of  motion  to  consult  the  Judges, 

On  a  later  day  it  was  moved  to  put  the  following  questions  to  the  Jnd^et : 

(1)  Is  it  in  the  power  of  the  Crown  to  create  by  patent  the  dignity  of  a  Baron  of  the 

United  Kingdom  for  life  ? 

(2)  What  rights  and  privileges  does  such  a  grant  confer? 
Content,  111.    Not-Content,  142.    Resolved  in  the  negative. 

Report  of  Committee  against  such  patent  conferring  seat  in  Parliament  confirmed  by  the  House 
of  Lords. 

In  the  Committee  for  Privileges,  Lord  Lyndhdkbt  moved  to  report  that  neither  the  said 
Letters  Patent,  nor  the  said  Letters  Patent  with  the  usual  Writ  of  Summons  issued  in  pursuance 
thereof,  can  entitle  the  grantee  therein  named  to  sit  and  vote  in  Parliament.(i)  Earl  Grbt  moved 
an  amendment.(2) 

Resolved  that  the  motion  be  carried  and  the  amendment  rejected.  Content,  92.  Not-Content,  57. 

The  Committee  having  reported,  it  was  resolved  and  adjudged  (3)  accordingly  by  the  House  of 
Lords  without  a  division. 


(1)  In  the  Berkeley  Peerage  claim,  8  H.L.  79,  Lord  Campbell,  L.C.,  said,  *<  It  is  uow  fully 
settled  that  the  law  of  the  Peerage  of  England  depends  entirely  on  usage,  both  as  to  the  power  of 
the  Crown,  and  as  to  any  claim  that  may  be  made  by  a  subject.  It  has  been  solemnly  decided  by 
your  lordships,  in  the  exercise  of  your  unquestionable  jurisdiction,  that  the  Crown  cannot  create 
a  peerage  for  life  with  the  right  to  sit  in  this  House,  and  the  ratio  decidendi  was,  that  no  instance 
could  be  adduced  of  a  peer  sitting  in  this  House  in  righc  of  a  peerage  granted  for  life  only."  See 
also  Lord  Hatherley  in  the  Buckhurst  Peerage,  2  App.  Ca.  at  p.  86. 

(2)  See  below,  p.  678. 

(3)  See  below,  p.  716.  '*  Whatever  matter  arises  concerning  either  House  of  Parliament  ought 
to  be  examined,  discussed,  and  adjtidged  in  that  House  to  which  it  relates  and  not  elsewhere.'* 
1  Bla.  Com.  163,  citing  4  Inst.  JI5.     And  see  Bradlaugh  v.  Gossett,  12  Q.B.D.  271. 


Table  op  Pkincipal  Matters. 

Motion   of  reference  to  Committee  for 

Privileges,  p.  484. 
Motion  to  consult  the  Judges,  p.  635. 
Evidence  laid  before  the  Oomuittee  foe 

Privileges,  p.  645. 


This  case  raised  the  question  in  the 
House  of  Lords,  whether  a  patent  pur- 
porting to  create  Sir  James  Parke  a  baron 
lor  life,  under  the  title  of  Baron  Wentley' 
dale,  with  a  place  and  voice  in  Parliament, 
could  confer  upon  him  the  right  to  sit  and 


Debate  in    Committee  on  the  proposed    ^°*®  *^  *^®  House  of  Lords,  (a)     It  was 
Report,  p.  664.  (a)  The  creation  appears  to  have  been  made 


Proceedings  in  the  House  op  Lords  on 
THE  Report  from  the  Committee  por 
Privileges,  p.  711. 


on  the  advice  of  the  I^ord  Chancellor,  Lord 
Cranworth,  for  the  purpose  of  strengthening  the 
appellate  jurisdiction  of  the  House  of  Lords 
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contended  in  support  of  the  patent  that 
the  Grown  had  the  right  to  create  peers  for 
life,  with  seats  in  the  House  of  Lords; 
and  a  prelimiziary  objection  was  taken 
that  the  House  had  no  jurisdiction  in 
peera^  cases  without  a  reference  from 
the  Crown.  On  the  other  hand,  it  was 
contended  that  the  Orown  could  not,  by 
such  a  patent  for  life  only,  confer  the 
right  to  sit  and  Tote  in  the  House  of 
Lords;  and  that  the  House  had  jurisdiction 
as  matter  of  priyilege  to  see  that  it  was 
properly  constituted,  and  to  exclude  dis- 
qaaiified  persons. 

It  was  further  contended  that,  eyen 
supposing  the  patent  not  to  confer  the 
right  to  sit  in  the  House  of  Lords,  the  writ 

which  had  been  attacked  in  the  House  of  Com- 
moiu  by  the  Solicitor-Oeneral,  fiethell,  at  the 
close  of  the  previons  session  of  Parliament,  and 
described  as  **  inferior  to  the  lowest  tribunal  in 
what  ought  to  be  the  accompaniments  of  a  Court 
of  Justice  "  (Hans.,  Tol.  189,  p.  2120 ;  and  see 
the  subsequent  debate  in  the  Lords,! 6., p.  2181). 
Lord  Catnpben,  Life  of  Lord  Lyndhurst,  p.  103, 
says,  "it  was  notorious  that  Cranworth  and 
St  Leonards,  who  often  sat  without  a  third  law 
lord,  frequently  differed,  and  sometimes  left  the 
decision  to  depend  on  the  maxim  preMumihir 
pro  negante.  If  Brougham  happened  to  be  pre- 
sent, hs  was  occupied  with  varions  matters  that 
mterested  him  more  than  the  appeal.  Lord 
Campbell  further  states,  Life  of  Lord  Brougham, 
p.  582,  **Lord  Cranworth,  without  consulting 
anyone  who  could  keep  him  straight,  thought  it 
would  be  his  best  course  to  have  two  new  peers 
who  would  outvote,  if  not  outweigh,  St.Leonards, 
ind  make  him  independent  of  Brougham,"  and 
adds  that  Dr.  Lnshiuffton  was  unwilling  **  to 
9tand  the  obloquy  of  being  the  first  peer  for 
life,  but  would  not  mind  followiuj^  in  the  wake 
as  a  second."  Nash,  Life  of  Lord  Westbury, 
ToL  i.,  p.  178,  says  that  the  ofifer  was  made  suc> 
cessively  to  Sir  W.  Page- Wood  (afterwards  Lord 
Hatherley,  L.C.),  to  Mr.  Pemberton  Leigh  (after- 
wards Lord  Kinindown),  and  to  Dr.  Lushing- 
ton.  Gierille,  ^moirs,  8rd  series,  vol.  2,  p.  51, 
says  the  question  was  never  brought  before  the 
Cabinet.  Lord  Clarendon  and  Sir  George  Lewis 
knew  nothing  of  it;  it  was  confined  to  the 
Chancellor,  Granville  and  Palmerston.  Martin, 
Life  of  the  Prince  Consort,  vol.  8,  p.  438,  men- 
tions that "  the  Prince  Consort  was  represented 
as  chief  instigator  of  the  measure,  which  he  was 
represented  to  have  devised  with  the  ulterior 
object  of  introducing  men  of  science,  literature, 
and  the  arts  into  the  House  of  Lords."  See 
also  Mafanesbury,  Memoirs  of  an  ex-Minister, 
▼ol.  S,  p.  41 ;  Correspondence  of  J.  W.  Croker, 
^ol.  3,  p.  355.  The  question  of  life-peerages  is 
discussed  by  Stubbs,  '•  Constitutional  History," 
§  428;  by  Freeman, "  Encydopsodia  Brittanica," 
an  Peerage;  May,  Constitutional  History  of  j 
England,  voL  l,p.  290  (6th  edit.) ;  by  Anson,  Law 
and  Custom  of  the  Constitution,  vol.  1,  p.  188, 
who  states,  p.  190,  that  the  balance  of  legal 
argument  was  strongly  against  the  claim  of  the 
Crown ;  and  by  Pike,  mstory  of  the  House  of  i 
Lords,p.  889,  &c. 
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of  summons  to  Parliament  issued  therewith 
entitled  Lord  Weruleydale  to  take  his  seat ; 
heoause,  aooording  to  a  recognised  doctrine 
of  peerage  law,  the  receipt  of  such  a  writ» 
followed  by  a  sitting  under  it  in  Parlia- 
ment, would  constitute  a  descendible  peer- 
age.(a)  In  answer  it  was  urged  that  in  this 
case  the  operation  of  the  writ  must  be 
restricted  by  the  words  in  the  accompany- 
ing patent  showing  an  intention  to  create 
a  peerage  for  life  only. 

In  the  result  the  House  of  Lords  re- 
solved that  neither  the  patent,  nor  the 
patent  with  the  writ,  could  confer  the  right 
to  sit  and  vote  in  that  House.  The  right 
of  the  Crown  to  confer  the  title  of  baron 
by  patent  for  life  only  was  not  disputed, 
and  was  recognised  in  the  resolution  of  the 
House  permitting  Jctmes,  Baron  Wensley- 
dale  to  appear  before  the  Committee  for 
Privileges,  (b)  The  further  question  whe- 
ther other  incidents  of  peerage,  such  as  trial 
by  peers,  freedom  from  arrest,  Ac,,  would 
pass  under  such  a  patent  did  not  arise  for 
determination  in  these  proceedings. 

On  January  16th,  1856,  Letters  Patent 
passed  the  Great  Seal  creating  the  Bight 
Hon.  Sir  James  Fa/rke,  knight,  formerly  one 
of  the  Barons  of  the  Exchequer  a  peer  for 
life  under  the  style  of  Baron  Wensleydale. 
They  are  as  follows : — 

Lettebs  Patent. 

VioroRiA,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Irehind,  Queen, 
Defender  of  the  faith:  To  all  archbishops, 
dukes,  marquesses,  earls,  viscounts,  bishops, 
barons,  knights,  provosts,  freemen,  and 
all  other  our  officers,  ministers,  and  subjects 
whatsoever  to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  we,  of  our  special 
grace,  certain  knowledge,  and  mere  motion,  have 
advanced^  preferred,  and  created  our  right  trusty 
and  well-beloved  counsellor,  Sir  James  Parke, 
knight,  late  one  of  the  Barons  of  our  Court  of 
Exchequer,  to  the  Ptate,  degree,  dignity,  and 
honour  of  Baron  Wensleydale  of  Wensleydale, 
in  the  North  Riding  of  our  county  of  York,  and 
him  the  said  Sir  James  Parke,  Baron  Wensleydale 
of  Wensleydale  aforesaid,  do  by  these  presents 
create,  advance,  and  prefer,  and  we  have 
appointed,  given,  and  granted,  and  by  these 
presents,  for  us,  cur  heirs  and  successors,  do 
appoint,  give,  and  grant  unto  him  the  said  Sir 
James  Parke  the  name,  state,  degree,  stile« 
dignity,  title,  and  honour  of  Baron  Wensleydale 
of  Wensleydale  aforesaid ;  to  have  and  to  hold 
the  said  name,  state,  degree,  stile,  dignity,  title, 
and  honour  of  Baron  Wensleydale  of  Wensley- 
dale aforesaid  unto  him  the  said  Sir  James  Parke 
for  and  during  tke  term  of  his  natural  life: 
Willing,  and  by  these  presents,  granting,  for  u^, 
onr  heirs  and  successors,  that  the  naid  Sir 
James  Parke  may  bear  and  have  the  name,  state, 
degree,  stUe,  dignity,  title,  and  honour  of  Baron 
Wensleydale  of  Wensleydale  aforesaid,  and  that 

(a)  See  below,  p.  514. 
(6)  See  below,  p.  630, 
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he  may  be  called  and  stiled  by  the  name  of 
Baron  Weusleydale  of  Wensleydale,  in  the 
North  Riding  of  our  county  of  York,  and  that 
he  the  said  Sir  James  Parke  may  in  all  things 
be  held  and  deemed  Baron  Wensleydale  of 
Wensleydale  aforesaid,  and  be  treated  and 
reputed  as  a  baron,  and  that  he  may  have,  hold, 
and  possess  a  seat,  place,  and  voice  in  the  parlia- 
ments and  pnblic  assemblies  and  councils  of 
us,  onr  heirs  and  successors,  within  our  United 
Kingdom  of  Great  Britain  and  Ireland,  amongst 
other  barons,  as  a  baron  of  Parliament  and  public 
assemblies  and  councils,  and  also  that  he  the 
said  Sir  James  Parke  may  eigoy  and  use,  by  the 
name  of  Baron  Wensleydale  of  Wensleydale 
atoresaid,  all  and  singular  the  rights,  privileges, 
pre-eminences,  immunities,  and  advantages  to 
the  degree  of  a  baron  in  all  things  duly  and  of 
right  beloninng  which  other  barons  of  thb  our 
United  Kingdom  of  Great  Britain  and  Ireland 
have  heretofore  honourably  and  quietly  used 
and  enjoyed,  or  as  they  do  at  present  use  and 
enjoy  :  Lastly,  we  will,  and  by  these  presents, 
for  us,  our  heirs  and  successors,  do  grant  to  the 
said  Sir  James  Parke,  that  these  onr  Letters 
Patent,  or  the  inrolment  thereof,  shall  be  suffi- 
cient and  effectual  in  the  law  for  the  dignifying, 
investing,  and  really  ennobling  him  the  said  Sir 
James  Parke  with  the  title,  state,  dignity,  and 
honour  of  Baron  Wensleydale  of  Wensleydale 
aforesaid,  and  this  without  any  investiture, 
rights,  ornaments,  or  ceremonies  whatsoever  in 
this  behalf  due  and  accustomed,  which  for  some 
certain  reasons,  best  known  to  us,  we  could  not 
in  due  manner  do  and  perform,  any  ordinance, 
use,  custom,  rite,  ceremony,  prescription,  or  pro- 
vision due  or  used,  or  to  be  had,  done,  or  per- 
formed, in  conferring  honours  of  this  kind,  or  any 
other  matter  or  thmg,  to  the  contrary  thereof 
notwithstanding :  We  will  also  and  by  these 
presents  grant  to  the  said  Sir  James  Parke,  that 
he  may  and  shall  have  these  our  Letters  Patent 
duly  made  and  sealed  under  our  Great  Seal  of 
our  United  Kimrdom  of  Great  Britain  and 
Ireland,  without  &e  or  fee,  great  or  small,  to 
be  for  the  same  in  any  manner  rendered,  done, 
or  paid  to  us  in  our  hanaper,  or  elsewhere  to  our 
use.  In  witness  whereof,  we  have  caused  these 
our  Letters  to  be  made  Patent.  Witness  our- 
self  at  Westmioster,  the  sixteenth  day  of 
January,  in  the  nineteenth  year  of  our  reign. 
By  wanant  under  the  Queen's  Sign  ManuaL 

C.   BOMILLT. 

A  Writ  of  Sammons  in  the  usual  form 
was  also  addressed  to  Lord  WeneleydaU 
strictly  enjoining  and  commanding  him 
under  the  raith  and  allegiance  by  which  he 
was  bound  to  the  Crown  to  be  personally 
present  in  Parliament. 

At  the  meeting  of  Parliament  on  Janu- 
ary dlst  the  Earl  of  JDerhy  called  attention 
to  the  creation,  and  asked  that  the  patent 
shoald  be  laid  on  the  table  of  the  House, 
in  order  that  its  legalitj  might  be  dis- 
cussed, if  necessary,  before  the  new  peer 
presented  himself  to  take  his  seat. 

On  February  itb  a  copy  of  the  patent 
was  presented  to  the  House  of  Lords  hj 
the  Lord  President,  Earl   QranvUU,  by 


Her  Majesty's  command,  and  ordarad  to 

lie  on  the  table.(a) 

In  the  House  of  Loads. 

February  7th,  1866. 

Monov  OP  Bbpebehge  to  the  CoxiaTTiE 
fob  Prtvilegbs. 

Lord  Ltndhubst  :(6)  M7  lords,  the  sub- 
ject I  am  about  to  brin^  under  the  con- 
sideration of  your  lordships  is  one  of  yery 
considerable  interest,  as  it  relates  to  the 
composition  of  your  lordships'  House. 
The  question  is,  whether  the  ancient 
hereditary  character  of  this  House  is  to 
continue,  or  whether  it  is  to  be  broken 
in  upon  and  new  modelled  to  the  extent 
and  according  to  the  discretion  and 
interest  of  the  minister  for  the  time  being. 

My  lords,  it  must  not  be  understood  for 
a  moment  that  there  is  any  personal 
objection  to  my  learned  friend,  the  late 
Baron  of  the  Sbcoheauer,  in  the  motion  I 
am  now  about  to  bring  forward.  The 
objection  is,  not  that  he  is  about  to  be 
raised  to  a  place  in  this  House,  but  that 
he  is  to  be  raised  in  a  different  form,  and 
shorn  of  the  usual  oensequences  of  a 
Patent  of  Peerage.  My  lords,  it  is  now 
nearly  thirty  years  since  I  was  first 
intrusted  with  the  oustodj  of  the  Great 
Seal ;  and  one  of  the  earliest  acts  of  my 
official  life  was  to  recommend  to  the  Sove- 
reign this  learned  gentleman  for  a  seat  on 
the'Judicial  Bench.  The  manner  in  which 
he  has  discharged  the  duties  of  that  high 
office,  his  assiduity,  his  learning,  and  his  im- 
partiality, do  morethanjastify  the  appoint- 
ment—they do  honour  to  the  selection. 

My  lords,  there  are  circumstances  con- 
nected with  the  position  of  the  learned 
gentleman  which  add  to  the  importanoe 
of  this  question.  He  isadyanced  in  life, 
he  is  a  mamed  man,  he  has  no  son,  nor 
(though  I  eay  this  of  course  with  some 
hesitation)  is  there  any  likelihood  that  he 
should  haye  one.  It  is  quite  clear,  there- 
fore, that  whether  he  has  a  peerage  for 
life  or  a  peerage  in  the  usual  form,  prac- 
tically, as  far  as  any  transmission  of  the 
dignity  is  concerned,  the  result  would  be 
precisely  the  same.  The  obyious  conse- 
quence therefore  is,  and  I  believe  it  is  not 
attempted  to  be  denied,  that  this  case  is 
intended  to  act  as  a  precedent  for  f atore 
occasions,  the  object  being  to  enable  the 
minister  for  the  time  being  to  place  in  this 

(a)  Lords'  Joum.  1856,  Feb.  4th,  p.  15. 

(()  **  We  agreed  that  Lyndhurst  should  take 
the  lead,  and  now,  in  his  eighty-fourth  year,  be 
was  as  eager  to  do  so  as  3*,  a  boy  entering  on 
pnblic  life,  he  had  rejoiced  at  an  early  oppor- 
tunity of  gaining  notoriety.  .  .  .  Lyndhorst's 
speech  was  the  most  wonderful  ever  heard.  It 
would  have  been  admirable  for  a  man  of  tUrty 
five,  and  for  a  man  of  eighty-four  it  was  miracu- 
lous." Life  of  Lord  OMnpbell,  vol.  9.  pp.  8-^9-40. 
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Hoiue  as  many  tenants  for  life  of  the 
peerage  as  mi^y  suit  his  interest  or  his 
TievB  at  any  fatore  period  in  the  history 
of  this  country. 

My  lords,  I  most  beg  leave  to  protect 
mj^elf  against  any  misapprehension  of 
vhat  I  am  abont  to  state.  I  nAve  received 
too  many  instances  of  the  favonr  of  my 
Sovereign,  and  I  am  too  grateful  for  the 
marks  of  her  favonr,  to  make  it  possible 
that  I  should  entertain  any  other  feelings 
than  those  of  the  higheist  respect  for  her. 
It  must,  therefore,  be  considered,  that  in 
everything  which  falls  from  me.  upon  this 
occasion,  I  am  not  speaking  of  the 
Sovereign  personally,  but  of  the  advisers 
of  the  Sovereign ;  and  vrhen  I  am  talking 
of  the  prerogative  of  the  Grown,  and  the 
manner  in  which  the  prerogative  has  been 
exercised,  I  must  be  understood  as  spealc- 
ing,  not  personally  of  the  manner  in  which 
it  has  been  exercised  by  the  Sovereign, 
but  of  the  manner  in  which  she  has  been 
advised  to  exercise  it  by  her  responsible 
servants,  according  to  the  constitutional 
course  of  proceeding  in  cases  of  this 
description. 

My  lords,  it  is  said, — I  hear  it  repeated 
over  and  over  again, — ^that  the  Grown  may 
by  its  prerogative  legally  appoint  a  peer  for 
Hfe.  Even  assuming  for  the  sake  of  argu- 
ment that  to  be  the  case, — but  I  shall  advert 
to  the  subject  by-and-by  more  particularly, 
—it  does  not  follow  that  this  or  any  other 
exercise  of  the  prerogative,  merely  because 
it  is  strictly  legal,  is  therefore  consistent 
with  the  principles  of  the  constitution. 
The  Sovereign  may,  by  his  prerogative,  if 
he  should  think  proper,  create  a  nnndred 
peers  with  descendible  qualities  in  the 
course  of  a  single  day.  This  would  be 
strictly  legal,  but  everybody  must  feel 
and  know  that  such  an  exercise  of  the 
prerogative  of  the  Grown  would  be  a 
flagrant  violation  of  the  principles  of  the 
constitiztion.  In  the  same  manner,  the 
Sovereign  misht,  instead  of  intrusting 
the  Great  Seal  to  a  person  like  mv  noble 
and  learned  friend,  (a)  distinguished  for  his 
legal  and  other  attainments,  give  it  to  a 
lay  lord  or  other  person  wholly  unac- 
quainted with  the  laws  of  the  country.  (6) 
That  also  would  be  a  violation  of  the  con- 
stitution of  this  country.  Innumerable  in- 
stances of  the  same  kind  might  be  adduced, 
bat  the  examples  which  I  have  already 
stated  are  sufficient  to  establish  the  doc- 
trine to  which  I  have  adverted. 
Now,  my  lords,  the  position  which  I 

(a)  Lord  Cranworth. 

(6)  Bishop  Williams  was  appointed  Lord  . 
Keeper  of  the  Great  Seal,  July  10th,  162 L,  and  I 
presided  in  the  Goart  of  Chancery  until  Co-  j 
tober  85thy  1625,  when  he  was  succeeded  by  i 
Lord  Keeper  Coventry. 


mean  to  lay  down,  and  which  I  can  clearly 
maintain,  is  this^  that  no  instance  has 
occurred  in  the  history  of  the  country, 
within  the  last  four  hundred  years,  in 
which  any  commoner  has  been  raised  to 
a  seat  in  this  House  by  a  Patent  of  Peer- 
age containing  only  an  estate  for  life. 
Every  person  who  has  studied  the  consti- 
tution of  this  country,  who  is  at  all  con- 
versant with  the  principles  upon  which  it 
is  founded,  must  be  aware  of  this,  that 
one  of  those  principles  is  the  obligation 
resulting  from  long-continued  usage :  the 
lex  et  coneuetudo  parliamenti. (a)  That  is  one 
of  the  main  principles  upon  which  our 
constitution  is  founded ;  and  to  go  back, 
therefore,  for  a  period  of  400  years,  and 
to  select  three  or  four  or  half  a  dozen 
instances  in  which  the  Grown  has  per- 
formed a  particular  act  by  virtue  or  its 
prerogative,  and  that,  too,  before  the 
constitution  was  formed,  before  it  was 
brought  into  a  regular  shape,  and  to  make 
those  precedents  the  foundation  for  a 
change  in  the  long -established  composi- 
tion of  either  House  of  Parliament,  is,  I 
shall  contend,  directly  at  variance  with 
the  principles  of  the  constitution. 

My  lords,  let  me  look  back  to  the 
period  to  which  I  refer.  What  extra- 
ordinary powers  were  in  those  times 
claimed  and  exercised  by  the  Grown,  and 
considered  as  part  of  its  undoubted  pre- 
rogative !  For  instance,  the  Sovereign 
was  in  the  practice  of  issuing  writs  to 
certain  boroughs,  desiring  them  to  return 
members  to  Parliament.  He  would  issue 
writs  at  a  subsequent  period,  omitting 
some  of  those  boroughs,  adding  others, 
and  altering,  at  his  discretion,  the  whole 
constituent  body  of  the  country  .(&)  There 
are  cases,  also,  of  this  description .-  Peers, 
entitled  beyond  all  dispute  to  a  seat  in 
this  House,  and  to  a  deliberative  voice 
among  us,  have  had  writs  of  summons 
sent  to  them,  and  then  discontinued,  and 
there  has  thus  been  practically  a  new 
modelling  of  the  House  according  to  the 
discretion  and  will  of  the  monarch  for  the 
time  being.  There  are  cases,  my  lords, 
where  peers  have  been  summoned  to  a 
single  Parliament, — summoned  for  a  single 
session, — then  the  summons  has  been  dis- 
continued, and  then  they  have  been  sum- 
moned again. (c)  There  is  a  case  also  of  this 
description,  where  a  ])eer  has  been  created 
to  have  and  exercise  all  the  rights  of  the 
peerage  with  the  single  and  remarkable 
exception  of  the  right  of  sitting  in  Parlia- 

(a)  See  below,  pp.  572,  640. 

(6)  Brady,  Historical  Treatise  of  Cities  and 
Boroughs,  p.  126,  &c.,  ed.  1777. 

(c)  Reports  on  the  Dignity  of  a  Peer,  vol.  1* 
pp.  289-291.  Hallam,  Middle  Ages,  vol.  3, 
pp.  7,  9. 
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ment  (a).  My  lords,  at  the  period  to  which 
I  refer,  the  Grown  exercised  the  power  of 
dispensing  with  the  laws  of  the  country,  (b) 
It  exercised  the  right  of  establishing  mar- 
tial law,  at  its  mere  will  and  pleasure, 
thronghont  the  kingdom,  (c)  It  exercised 
the  right  of  issuing  commissions  for  the 
purpose  of  levying  money  under  the  shape 
and  disguise  of  loans.  ((2)  It  exercised, 
further,  at  the  period  to  which  I  am  refer- 
ring, many  otner  rights  of  a  most  extra- 
ordinary nature.  Some  of  them  have  been 
abolished  by  Act  of  Parliament,  others 
have  fallen  into  desuetude ;  and  where 
any  of  those  privileges  have  not  been 
exercised  for  a  long  period  of  time,  have 
never,  in  fact,  been  exercised  since  the 
constitution  took  its  present  form,  to 
make  use  of  those  precedents  for  the  pur- 
pose of  altering  the  composition  of  either 
of  the  two  Houses  of  Parliament,  appears 
to  me  to  be  an  obvious  infringement  of 
the  spirit  of  the  constitution. (e) 

I  snail  now,  my  lords,  point  out  to  you, 
and  call  to  your  attention,  the  cases  which 
are  cited  in  support  of  this  exercise  of  the 
prerogative.  It  will  not  occupy  any  con- 
siderable portion  of  your  time,  but  it  is 
necessary  that  your  attention  should  be 
directed  to  those  cases,  for  the  purpose  of 
coming  to  a  right  conclusion  upon  the 
important  subject  which  is  now  under 
consideration. 

(a)  See  below,  p.  6.54-5. 

(6)  Stubbs,  Constitational  History,  §§  290, 
291,  369. 

(c)  See  Manual  of  Military  Law,  pp.  5, 9. 

Id)  Stubbs,  Con8titutionAlHi8tory,§§276,873. 

(e)  This  subject  is  further  discussed  Ixilow, 
pp.  511,  572,  579,  609,  640,  682,  684.  Of.  the 
following  passage  from  the  Reports  on  the 
Dignity  of  a  Peer,  vol.  1,  p.  408  :  "  The  con- 
stitution of  the  Legislative  Assembly  as  it  now 
stands  (1820)  apparently  depends  on  usage,  and 
has  been  by  the  legislature  itself  considered  as 
established  by  usage ;  and  the  fact,  therefore, 
of  the  non-user  of  a  supposed  right  for  a  course 
of  ages  might  give  ground  for  asserting  that  the 
right,  if  it  ever  existed,  had  been  lost  by  desue- 
tude;" also  the  discussion  in  the  Berkeley  Peer- 
age claim,  8  H.L.  1,  as  to  peerage  by  tenure. 
The  influence  of  custom  and  usage  on  the  early 
formation  of  the  common  law  and  constitutional 
law  is  (discussed  in  Pollock  and  Maitland,  His- 
tory of  English  Law,  Bk.  1,  c.  vi.,  and  Maitland, 
Introduction  to  Memoranda  de  Parliamento, 
18(^5,  Rolls  Series.  See  also  the  authorities  in 
Bmc.  Abr.  tit.  Office. 

The  established  rules  of  English  law  arc  not 
abrogated  by  desuetude.  Law  can  only  be 
altered  bv  Parliament,  Co.  Litt.  115.  In  Ash- 
ford  V.  Thornton,  1818,  1  B.  &  Aid.  405,  trial 
by  battle  was  recognised  as  legal,  though  long 
disused  in  practice.  Lord  Eldon,  L.C,  in  intro- 
ducing the  bill  for  its  abolition,  stated  that  such 
A  bill  was  necessary  in  England  where  laws  are 
not  abrogated  by  desuetude,  but  not  in  Scotland, 
June    18th,  1819.  Hans.  vol.  40,  p.   1208.     In 

Motion  of  Refehencb,  Lobd  Ly.ndhdust. 


My  lords,  the  first  patent  for  the  crea- 
tion of  a  baron  was  in  the  reign  of  Biehard 
the  Second ;  (a)  and  in  the  first  year  of 
that  reign  is  the  first  case  which  is  relied 
on  in  justification  of  the  present  exer- 
cise of  the  prerogative.  An  earldom  was 
created  for  life,  granted  to  a  foreigner  of 
the  name  of  Omchard  B'Angle.{h)  That 
was  a  dignity  for  life,  and  that  is  cited  aa 
a  justification  of  the  present  measnre.  He 
was  a  foreigner,  and  oonld  not  sit  in 
Parliament,  and  therefore  the  grant  was 
altogether  nugatory,  and  it  was  cancelled 
in  the  following  year,  and  an  increased 

gension  of  1,000Z.  a  year  was  granted  to 
im  by  the  Crown,  probably  as  an  equira^ 
lent  for  the  loss  of  those  honours,  (c)  That 
was  the  nature  of  the  first  case  which  is 
brought  forward  to  support  the  present 
patent.  It  is  quite  dear  that  the  indi- 
vidual never  sat  in  Parliament,  and  had 
no  right  to  do  so,  and  the  case  has  really 
no  bearing  upon  the  present  qnestion. 

Again,  my  lords,  B-obert  de  Vere,  Earl  of 
Oxford, ((Q  your  lordships  will  recollect, 
was  the  favourite  of  Richard  the  Second. 
To  that  nobleman  the  Marquisate  of  Dublin 
and  Dukedom  of  Ireland  were  granted  for 
the  period  of  his  natural  life.    But,  my 

Reg,y,  Herford,  29  LJ.,  Q.B.  249,  Blackburn, 
J.  said  '*  It  is  very  true  that  no  statute  can  be 
abrogated  by  mere  non-user,  but  when  the  non- 
user  has  prevailed  for  many  hundred  yean  it 
afiForda  a  very  good  argument  that  that  which 
has  not  been  used  for  so  long  a  time  has  no 
existence.''  See  Dwarris  on  Statutes,  p.  529  ; 
Erskine,  Institute  of  the  Law  of  Scotland,  tit.  1 , 
§§  43-45  ;  Bell,  Dictionary  of  the  Laws  of  Scot- 
land, art.  **  Desuetude."  The  law  of  the  con- 
stitution, and  especially  the  legal  exercise  of  the 
prerogative,  may  be  affected  by  the  growth  of 
conventional  or  customary,  but  not  strict  ly  legal, 
rules  and  understandings ;  the  sanctions  by  which 
such  rules  or  understandings  are  enforced  are 
discussed  in  Dicey,  Law  of  the  Constitution; 
Anson,  Law  and  Custom  of  the  ConatitutioD ; 
Bagehot,  English  Constitution. 

(a)  In  the  1 1  Ric.  2.  1387,  John  Beauchamp 
of  Holt  was  created  Lord  Beauchamp  of  Kidder- 
minster by  Letters  Patent;  "before  whom  there 
never  was  any  Baron  created  by  Patent,  but 
by  Writ."  Co.  Litt.  16&.  This  patent  was 
never  acted  upon,  nor  did  the  Crown  again  issue 
Letters  Patent  purporting  to  create  a  person  a 
baron  until  the  1 0th  September  1441,  when 
Henry  the  Sixth  created  Sir  Ralph  BoteDer, 
Lord  Sudeley,  Prior  to  that  year,  all  barons, 
save  Beauchamp  and  Sir  John  Cornewall  (see 
below,  p.  651),  were  created  by  writ,  and  it  was 
as  usual  to  create  barons  by  writ  as  by  Letters 
Patent  until  the  accession  of  the  House  of 
Stuart.    Note  in  Macq. 

(6)  Rot.  Cart.  1  Ric.  2.  No. 89,  see  below,  p.  645. 

(c)  Reports  on  the  Dignity  of  a  Peer,  vol.  S, 
p.  189.  He  was  several  times  summoned  to 
Parliament,  below,  p.  558. 

(<0  Hot.  Pari.  9  Ric.  2.  No,  17,  below,  p.  646 ; 
Stubbs,  Constitutional  Histoiy,  §  265. 
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lords,  thitt  case  oannot  be  cited  as  an 
anthority  to  jnstify  the  present  measure, 
because,  when  these  grants  were  conferred 
apon  Robert  de  VerSy  he  was  entitled,  as 
£^1  of  Oxford,  to  sit  in  Parliament,  and 
the  additional  titles  which  he  obtained  as 
Harqais  of  Dublin  and  Duke  of  Ireland 
did  not  vary  at  all  the  composition  of  yonr 
lordships'  House. 

There  was  a  third  case,  similar  in  point 
of  principle,  to  which  the  same  answer 
applies, — I  allude  to  the  grant  of  the 
Dakedom  of  Aqnitaine(a)  to  the  king's 
nncle,  the  Dake  of  Lancaater^ — but  the 
Doke  of  Lancaster  at  that  time  sat  in 
yirtae  of  that  ducal  title ;  and  the  foreign 
title  of  Duke  of  A^itame  could  not  in  any 
WBj  alter  the  composition  of  your  lord- 
ships'  House. 

There  is  also  the  instance  of  the  Countess 
of  NorfolJCfib)  who  was  created  Duchess  of 
NorfcXk  for  life ;  but  that  likewise  has  no 
application  to  this  case. 

My  lords,  I  have  thus  gone  through  the 
reign  of  Biichard  the  Second,  which  has 
been  selected  as  one  of  the  principal 
periods  for  the  purpose  of  making  out  the 
right  to  grant  a  peerage  in  the  form  which 
is  now  before  us.  None  of  those  cases 
apply ;  but  even  supposing  it  were  other- 
wise—even supposing  that  the  opinion 
which  some  persons  entertain  upon  this 
subject  were  a  correct  one,  I  would  ask 
your  lordphips  to  consider  how  you  can, 
with  any  show  of  reason,  refer  to  the  most 
turbulent  period  in  our  annals  for  the 
pnrpose  of  establishing  a  precedent  of  this 
kind,  a  precedent  as  to  the  extent  of  the 

{)rerogative  of  the  Crown  P  Why,  my 
ords,  the  king  and  the  barons  were  then 
in  a  state  of  perpetual  strife  and  warfare, 
and  we  find  the  king  and  the  barons  alter- 
nately getting  the  upper  hand.  We  find 
the  king  compelled  oy  the  barons  to  exe- 
cute a  commission  l^nsferring  all  the 
prerogatives  of  the  Crown  to  certain  per- 
sons named  in  that  instrument,  (c)  We 
find  the  learned  judges,  who  were  consult- 
ed by  the  Crown  as  to  the  validity  of  that 
instrument,  giving  their  opinion  that  the 
instrument  was  illegal ;  and  then  we  find 
the  barons  seizing  the  persons  of  the 
judges,  executing,  without  form  of  trial, 
the   Chief  Justice,  (dl)  and  banishing  the 

(a)  Rot.  Pari.  13  Ric.  2.,  below,  p.  648. 

lb)  Rot.  Cart.  21  Ric.  2.  No.  22,  below,  p.  649. 

(c)  As  to  thesie  incidents  in  the  reign  of, 
Richard  2.  see  Stobba,  Constitutional  History, 
§  266. 

(jt)  Chief  Justice  Tresilian  was  appealed  of 
treason  in  Parliament,  Rot.  Pari.  iii.  229 ;  be 
was  condemned  and  sentenced  in  his  absence. 
He  was  cubsequently  taken,  and  after  being 
brought  up  in  Parliament  and  called  on  to  say 
why  the  judgment  should  not  be  executed  he 
was  ordered  to  be  executed  forthwith,  t&.  238. 


other  judges.  Again,  my  lords,  we  see  the 
king  obtaining  a  triumph  over  the  barons, 
the  Duke  of  QlouceBter  seized,  thrown  into 
prison  by  the  king,  and  murdered  there. 
The  barons  again  getting  the  upper  hand, 
we  find  them  seizing  the  person  of  the 
king,  imprisoning  him  at  Pontefract,  and 
murdering  him  in  that  prison.  Such  is 
an  outline  of  the  history  of  this  reign. 
Can  any  just  deduction  be  made  from  a 
turbulent  period  of  this  description  as  to 
what  is  the  extent  and  proper  exercise  of 
the  prerogative  of  the  Crown  in  the  age 
in  which  we  have  the  happiness  to  live  P 

My  lords,  in  the  following  reign,  the 
reign  of  Henry  the  Fourth,  there  is  no 
instance  cited  in  support  of  this  grant.  In 
the  reiffn  of  Henry  tne  Fifth,  in  the  first 
flush  or  his  popularity,  and  in  the  first 
year  of  his  reign,  he  created  his  brother 
John  Duke  of  Bedford  for  life ;  (a)  he 
created  another  brower  Duke  of  Olowceater 
for  life ;  (b)  and  he  is  said  to  have  created 
his  cousin  Earl  of  Oambridge  for  life.  The 
grant  to  the  Earl  of  Cannhridget(o)  if  an^ 
such  erant  were  made  for  life,  which  is 
very  doubtftil,  fell  to  the  ground,  for  he 
was  executed  in  the  following  year  for 
treason.  With  respect  to  the  grants  to  the 
Doke  of  Bedford  and  the  Duke  of  Glouoee- 
ter^  those  grants  were  afterwards  surren- 
dered, and  grants  in  the  usual  form, 
descendible  to  the  male  issue  of  those 
persons,  were  substituted  in  their  room. 
I  believe  these  are  the  only  oases  in  that 
reign  which  can  possibly  be  cited  in  sup- 
port of  the  present  patent.  There  were 
cases  indeed  of  this  description  :-^the  Earl 
of  Dorset  was  created  for  life  Duke  of 
Etoeter,{d)  and  the  Earl  of  Warwich  is  said 
to  have  been  created,  I  think.  Earl  of 
AJbemarle  for  life.(e)    According  to  the 

The  other  judges  were  impeached  by  the  Com- 
mons, >6.  238,  and  sentenced  to  death  by  the 
Lords  Temporal  with  the  assent  of  the  king, 
i6.  240.  They  were  reDrieved,  and  the  sentence 
was  commuted  to  banisDment  in  Ireland  on  the 
intercession  of  the  Queen.  See  also,  Lord 
Campbell,  Lives  of  the  Chief  Justices,  vol.  1, 
p.  96 ;  Willis  Bund,  Trials  for  Treason,  vol  1, 
p.  12 ;  Stephen,  History  of  the  Criminal  Law, 
vol.  2,  p.  251. 

(a)  Pat.  2  Hen.  5.  p.  1.  m.  86,  below,  p.  650. 

(6)  Pat.  2  Hen.  5.  p.  1.  m.  86,  below  p  650. 

(c)  Rot.  Pari.  2  Hen.  5.  p.  1.  m.  8,  below, 
p.  650.  The  entry  on  this  roll  appears  to  be  the 
only  record  of  the  creation  of  the  Earl  of  Cam* 
bridge,  and  it  merely  records  his  investiture  as  an 
earl  in  full  Parliament.  No  charter  or  letters 
patent  appear  to  have  passed  on  the  occasion. 
Note  in  Macq.  See  also  Complete  Peerage, 
vol.  2.,  p.  I20it. 

(cT)  Rot.  Pari.  4  Hen.  5.  m.  11,  below,  p.  651. 

(e)  Dugdale,  Baronage,  vol.  1.  p.  245.  No 
record  of  this  grant  is  extant,  nor  is  any  autho- 
rity referred  to  by  Dugdale.  Note  in  Maoq., 
see  below,  p,  588. 
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prinoiple  I  have  before  stated,  as  those 
noble  lords  had  abreadj  seats  in  the  House 
of  Lords,  the  addition  of  the  new  titles 
made  no  alteration  in  the  composition  of 
Parliament.  My  Lords,  I  am  sorry  to 
have  to  go  over  oases  of  this  kind,  which 
are,  perhaps,  in  themselves  dry  and  unin- 
teresting ;  but  it  is  essential  that  I  should 
refer  to  them  in  order  to  enable  you  to 
come  to  a  just  opinion  upon  this  important 
question. 

The  only  additional  case  which  can  with 
any  plausibility  be  relied  upon,  is  a  case 
that  occurred  in  the  reign  of  Henry  the 
Sixth.  That,  too,  was  a  period  of  turbu- 
lence and  oonftision  during  the  contest 
between  the  Duke  of  Ohvceeter  on  the  one 
hand,  and  the  Bishop  of  Winehesierxipon  the 
other,  (a)  It  is  stated  (5)  that  Sir  John 
Comewall,  who  married  the  king's  great- 
aunt,  was  created  a  baron  for  life,  under  the 
title  of  Baron  Fa/unhofte,  and  afterwards 
of  MUhroke^io)  but  I  think,  my  lords,  there 
is  no  sufficient  warrant  for  considering 
these  as  grants  for  life.  The  only  memo- 
randum which  I  find  relating  to  tbem  is 
contained  in  the  Bolls  of  Parliament  of 
that  period,(<2)  and  I  there  find  that  the 
king,  in  the  presence  of  the  collected 
peers,  and  by  their  assent,  created  this 
peorson  a  baron,  with  all  the  rights,  privi- 
leffes,  and  incidents  to  that  dignity,  as 
fully  and  as  freely  as  enjoyed  by  any  of 
the  other  barons  of  the  realm.  If  I  am 
asked  to  say  whether  upon  such  evidence 
this  was  a  barony  for  life,  I  should  come 
clearly  to  a  contrary  conclusion.  This 
person  was  to  take  nis  seat  among  the 
other  barons  with  the  same  rights  and 
privileges  as  had  been  usually  enjoyed  by 
them ;  one  would,  therefore,  naturally 
conclude  that,  under  such  circumstances, 
among  those  rights  and  privileges  he  would 
have  the  right  of  transmitting  the  barony 
to  his  descendants. 

But,  my  lords,  I  have  further  to  observe, 
that  all  these  cases,  and  I  have  gone 
through  the  whole  of  thera,  are  included 
within  the  short  period  of  about  sixty 
years.  No  case  of  an  earlier  date  is  to  be 
found,  and  no  case  of  a  subsequent  date 
exists  corresponding  with  the  pateiit  which 
is  now  before  us.  And  will  your  lordships, 
adverting  to  the  period  to  which  I  have 
referred,  say  that  those  four  or  five  cases 
at  the  outside,  even  making  the  largest 
allowance,  occurring  at  a  time  when  the 
constitution  of  this  country  was  wholly 
unsettled,  and  there  having  been  no  similar 
grant  from  that  period  down  to  the  pre- 
sent, nothing  since  the  reign  of  Oharlea 

(a)  8tubb8,  Constitutional  BiBtory,  §  837. 
(6)  By  Sir  Harris  Nicolns,  see  below,  p.  524n. 

(c)  Rot  Pari.  10  Hen.  6.  and  20  Hen.  6,  be- 
low, p.  651>2. 

(d)  See  below,  p.  651. 

MOTIOK    or    RSFERBKCB,  LoBD  (iYNDHUBST. 


the  First,  when  our  constitution  began  to 
take  a  new  shape,  nothing  since  the  im- 
portant period  of  the  Revolution,  when 
our  constitution  was  ultimately  formed 
and  modelled  into  its  present  shape — will 
you  say  that  these  few  cases  are  sufficient 
to  justify  the  Grown  in  issuing  this  patent 
for  the  purpose  of  changing  the  character 
of  this  Mouse  in  so  important  a  narticularF 
My  lords,  allow  me  to  say,  ana  I  cannot 
express  myself  too  strongly,  that  it  is  a 
daring  infringement  of  the  great  principles 
upon  which  our  constitution  is  founded. 

My  lords,  I  am  afraid  to  omit  anything 
that  may  be  adverted  to  upon  the  other 
side,  lest  it  should  be  supposed  that  I  am 
apprehensive  of  being  unable  to  deal  with 
it.  There  is  another  instance  in  addition 
to  those  which  I  have  mentioned,  which 
occurred  in  the  reign  of  Henry  the  iSighth, 
not  here,  but  in  Ireland,  which,  however, 
has  no  bearing  whatever  upon  the  present 
case.  It  is  the  case  of  the  Earl  of  Thomond, 
The  earl  was  an  Irish  prince.(a)  Irelaad 
was  covered  with  principalities  at  that 
period,  and  it  was  a  great  object  with  tiie 
Crown,  if  possible,  to  diminish  their  num- 
ber. 71iose  principalities  were  held  for 
life.  Henry  the  Eighth  granted  therefore 
to  the  Prince  of  Thonumd,  upon  the  sur- 
render of  his  principality,  the  earldom  of 
Thomond,  to  be  held  upon  a  similar  tenure. 
In  the  patent,  however,  he  was  also  created 
Baron  of  Inchiqwin  to  him  and  to  the  heirti 
male  of  his  body,  and  he  took  his  seat  in 
the  parliament  of  Ireland  by  virtue  of 
that  barony  created  in  the  usual  form.  1 
thought  it  my  duty  to  advert  to  this  case 
lest  it  should  be  said  that  I  had  omitted 
it  from  an  idea  that  it  operated  against 
the  views  which  I  entertain  upon  this 
important  question. 

My  lords,  there  is  another  class  of  oaaes 
to  which  I  am  bound  also  to  aUude:  a 
very  important  class  they  are  supposed  to 
be,  but  which  have  really  little  or  no 

(a)  See  below,  p.  658.  "  It  was  found  by 
a  special  verdict  in  the  reign  of  Elisabeth, 
that  whenever  a  chieftain  died  seised  of  ImndB, 
&c.,  '  the  same  immediately  descended  to  that 
other  man  sprang  from  the  same  stirp,  kindred, 
family,  and  name,  who  at  the  time  of  the  de- 
ceased's death  was  the  eldest,  best,  and  most 
worthy  of  his  stirp,  family,  and  name.'  Chief 
Remembrancer's  Boll,  34  to  45  Elisabeth, 
Dublin." — Note  in  Macq.  On  the  custom  of 
tanistry,  see  Le  CcLse  de  Taniatry,  Davis,  89  ; 
and  Maine,  Early  History  of  Institutions,  and 
Early  Law  and  Custom.  In  this  case  the  grantee 
had  resigned  into  the  King's  hands  his  *'  daptain- 
ship,  title,  superiority,  and  country,"  covenanting 
"utterly  to  forsake  and  refuse  the  naoie  of 
O'Breene,"  Complete  Peerage,  vol.  4,  p.  814; 
S.P.  Ir.  vol.  1,  p.  67.  As  to  this  period  of  Irish 
history,  see  Froude,  History  of  England,  vol.  4, 
pp.  66-104. 
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ftppUcation  to  the  question  before  ns. 
Thej  are  cases  in  whioh  ladies  have  been 
advanced  to  the  peerage  for  life.  There 
are  sereral  oaaes  of  that  description,  as 
jonr  loidships  are  well  aware. (a)    They 

(a)  Macqueen,  Special  Report,  p.  444,  gives 
the  followiiig  list  of  peeresaes  created  for  life :  — 

"  In  the  2l8t  of  Bichard  the  Second,  the  Couu- 
tese  of  Norfolk  was  created  Duchess  of  Norfolk 
for  Hfe.  On  the  same  day  on  which  she  was 
created  Dochess  of  Norfolk,  her  mndson  and 
heir  apparent,  the  Earl  of  Nottingham,  was 
ereated  Duke  of  Norfolk,  with  a  limitation  to 
die  heirs  male  of  his  body.  The  Earldom  of 
Norfolk  was  held  by  ^e  Duchess  to  her  and  the 
heirs  of  her  body. 

"  It  is  stated  by  Selden  that  Mary,  the  widow 
of  Sir  ()eor/ire  Villiers,  and  the  mother  of  the 
royal  fsvonrite,  George  Dake  of  Buckingham, 
was  ereated  Countess  of  Buckingham  for  life  in 
1618;  but  the  Letters  Patent  granting  that 
dignity,  if  any  ever  passed  the  Great  Seal,  were 
not  enrolled. 

"In  the  4th  of  Charles  the  First,  Thomas 
Visconot  Colchester  was  created  Earl  of  Rivers, 
with  remainder  to  Sir  Thomas  Savage,  subse- 
quently created  Viscount  Savage,  the  husband 
of  his  eldest  daughter  and  co*heir  Elizabeth. 
Viscount  Savage  died  in  the  lifetime  of  his 
father-in-law  the  Earl,  and  after  the  Earl's 
death,  and  in  the  17th  year  of  his  reign,  King 
Charles,  by  Letters  Patent,  created  the  said 
Elizabeth,  then  Viscountess  Savage,  Countess 
of  Rivers  for  life,  and  by  the  same  patent  granted 
the  honour  and  precedence  of  younger  sons  and 
daughters  of  an  Earl  to  her  younger  sons  and  to 
her  daughters,  thereby  placinf  her  and  her 
children  m  the  same  position  as  if  her  husband, 
Lord  Savage,  bad  become  Earl  of  Rivers. 

*'  The  next  grant  of  a  dignity  to  a  female  was 
made  whilst  King  Charles  was  at  Oxford,  and  in 
1644.  It  was  in  favour  of  Alice,  the  widow  of 
Sir  Robert  Dudley,  who  had  claimed  to  be  the 
legitimate  son  of  the  celebrated  Robert  Earl  of 
I^iceeter,  and  who  had  been  created  a  Duke  of 
the  Empire  by  the  Emperor  Ferdinand  the 
Second,  and  it  purported  to  five  her  the  title  of 
Duchess  of  (sic)  Dudley  for  life,  and  to  grant  the 
rank  and  precedence  of  daughters  of  a  Duke  to 
her  daughters ;  she  had  no  son.  This  grant  was 
signed  by  the  King,  but  if  it  passed  the  Great  Seal, 
it  was  not  enroUed."  (She  was  created  Duchess 
Dudley,  see  Complete  Peerage,  vol.  3,  p.  187.) 

"On  the  14th  of  July  l660,Lady  £li2abeth,the 
widow  of  Lewis  Viscount  Boyle,  who  was  killed 
at  the  battle  of  Liscarroll,  and  who  died  without 
issoe,  was  created  Countess  of  Guilford  for  life. 
In  the  same  year  Catherine,  the  widow  of  Henry 
Lord  Stanhope,  the  son  and  heir  apparent  of 
Philip  the  first  Earl  of  Chesterfield,  was  created 
Countess  of  Chesterfield  for  life,  and  thereby 
placed  in  the  same  rank  as  she  would  have  en- 
joyed had  her  husband  survived  his  father.  If 
the  grant  to  Lady  Stanhope  were  made  by 
letters  Patent,  they  were  not  enrolled. 

**  The  next  giant  of  a  dignity  to  a  female  was 
made  in  1678,  when  the  King  created  Louise 
de  QueromuUe  Duchess  of  Portsmouth  for  life. 

"  In  the  following  year  the  King  granted  the 


are  not  all  of  the  most  moral  desoription. 
LouU  the  Fourteenth  was  desiroas,  at 
a  particular  period  of  his  reign,  to  esta- 
blish an  entente  eordiale  with  our  monarch, 
Charlee  the  Second.  He  know  the  weak 
side  of  that  monarch,  and  he  selected  a 
very  beautiful  lady,  and  sent  her  over  to 
this  country  to  act  as  mediatrix  between 
the  two  sovereigns.  The  mediation  was 
successftil,  and  after  a  certain  period  the 
lady  was  created  Duchess  of  Portsmouih 
for  life.  It  will  not  be  contended  that 
that  case  made  any  difference  in  the  com- 
position of  your  lordships'  House.  James 
the  Second  was  not  very  much  distin- 
guished for  his  morality,  though  he  sacri- 
ficed bis  crown  for  his  religion.  Tour 
lordships  will  find  that  OcUherine  Sedley 
was  made  a  baroness  for  life  by  that 
monarch.  William  the  Third  led  a  much 
more  regular  or  cautious  life,  and  nothing 
of  this  character  could  be  alleged  against 
him.  (a)  Then  came  the  House  of  Hanover. 


dignity  of  Baroness  Bellasyse  to  Susan,  the 
widow  of  Sir  Henry  Bellasyse,  the  son  and  heir 
apparent  of  John  Lord  Bellasyse,  who  had  died 
in  the  lifetime  of  his  father,  and  thereby  granted 
her  during  her  life  the  rank  to  which  she  would 
have  been  entitled  had  her  husband  survived 
his  father.  In  the  same  year  tbe  King  created 
Anne  Murray,  the  wife  of  Henry  Murray,  one 
of  the  grooms  of  the  chamber,  and  the  second 
daiughter  of  Paul  Viscount  Bajming,  Viscountess 
Bayning  for  life. 

"In  1680,  the  King  granted  the  dignity  of 
Countess  of  Sheppy  for  life  to  Elisabem  Lady 
Dacre,  the  widow  of  Francis  fourteenth  Lord 
Dacre,  and  the  mother  of  Thomas  Lord  Dacre, 
who  had  been  created  Earl  of  Sussex  in  1674. 
In  the  same  year  the  King  created  Dame  Sarah 
Corbet,  the  widow  of  Sir  Vincent  Corbet, 
Viscountess  Corbet  for  life. 

"  James  the  Second,  in  the  first  year  of  his 
reig^,  created  Katharine  Sedley  Baroness  of 
Darlington  for  life,  and  she  was  subsequently 
created  Countess  of  Dorchester ;  George  tbe 
First  created  Erengard  Melesina  de  Schalenberg, 
on  whom  he  had  previously  conferred  the  title 
of  Duchess  of  Munster  in  Ireland,  Duchess  of 
Kendal  in  Great  Britain  forlife  in  1 7 16  (see  Jesse, 
England  under  the  Courts  of  Hanover  and  Nassau, 
vol.  2,  p.  821)  ;  and  in  1 722  he  granted  to  Sophia 
Charlotte  de  Platen,  Countess  of  Leinster  in 
Ireland,  the  title  of  Countess  of  Darlington  for 
life  (Jesse,  vol.  2,  p.  329),  and  the  dignity  of 
Countess  of  Walsingham  for  life  to  Melesina  de 
Schulenberg,  the  supposed  illegitimate  daugh- 
ter of  the  Duchess  of  Kendal  (Jesse,  vol.  2, 
p.  344).  In  1739,  King  George  the  Second 
created  Amelia  Sophia  de  Walmoden  Countess 
of  Yarmouth  for  life  (Jesse,  vol.  3,  p.  420),  and 
that  creation  appears  to  have  been  the  last  in- 
stance in  whiuh  a  dignity  was  granted  to  a 
female  for  life." 

(a)  William  8.  did  not  make  his  mistress, 
Elisabeth  Villiers,  a  peeress,  but  on  her  mar- 
riage conferred  an   earldom  on  her  husband. 
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In  the  reign  of  Oeorge  the  First,  Madame 
de  SchulmHera  ivas  made  Duchess  of  Ken' 
dal,  and  an  illegitimate  daughter  of  that 
daohesB  was  made  also  a  peeress  for  life, 
by  what  title  at  this  moment  I  do  not 
exactly  recollect,  bat  I  think  as  Countess 
of  WdUinghatn.  {a)  Passing  on  to  the 
rei^  of  Charge  the  Second,  we  find  Sophia 
de  yVidmoden  made  Countess  of  Tarmouth 
for  life,  and  this  is  the  last  instance  of 
such  a  creation.  As  I  said  before,  these 
are  not  very  moral  pages  in  our  history, 
but  it  was  my  duly  to  refer  to  them,  be- 
cause they  might  be  mentioned  by  other 
noble  lordisi.  But  they  really  do  not  touch 
thepresent  question. 

There  is  also  a  remarkable  case  of  the 
Lady  Bivers,  who  was  created  a  countess 
for  Hfe.  She  was  arrested  for  debt,  and 
she  applied  to  the  Court  of  Queen's  Bench 
to  disonarge  her  on  the  ground  of  privilege. 
The  question  was  argued  at  very  great 
length,  but  the  Chief  Justice  and  the  other 
learned  judges  obserred  that  this  peerage 
was  in  no  way  connected  with  Parliament 
or  with  the  public  service,  and  it  would 
seem  they  refused  to  discharge  her.(&)  It  is 
quite  obvious,  therefore,  that  this,  as  well 
as  the  other  cases  which  I  have  just  men- 
tioned, must  be  entirely  left  out  of  con- 
sideration, and  can  anbrd  no  warrant 
whatever  for  the  present  patent. 

My  lords,  there  are  other  oases  which 
are  relied  upon,  but  whioh  I  can  dispose 
of  in  a  moment.  They  are  cases  of  this 
description,  where  a  peeraffe  for  life  has 
been  ^[ranted  with  remaindi^  to  a  second 
or  third  son,  or  some  other  person ; 
this,  it  is  obvious,  is  a  mere  form  of  con- 
veyance ;  it  was  necessary  under  such  cir- 
cumstances to  create  a  peerage  for  life  in 
order  to  sustain  the  remainder. (c)  In  most 
of  the  cases  to  which  I  am  now  referring 
the  grant  of  the  estate  for  life  was  to  a 
man  already  a  member  of  this  House,  and 
holding  a  peerage.  There  are  some,  but, 
I  believe,  not  more  than  two  or  three, 
cases  which  do  not  go  to  that  extent,  but 
still  they  have  no  bearing  whatever  upon 
the  subject,  because  the  instrument  creat- 
ing the  peerage  carried  not  only  an  estate 


He  also  made  her  a  large  grant  of  Crown  lands 
in  Ireland,  which  were  afterwards  resumed  by 
Parliament.  Macaulay  says  that  this  ladj, 
"  thoogh  destitute  of  personal  attractions  and 
disfigured  by  a  hideous  squint,  possessed  talents 
which  well  fitted  her  to  partake  his  cares." 
History,  voL  2,  p.  10,  vol.  4,  p.  523;  Jesse, 
Sngland  onder  the  Courts  of  Hanover  and 
Nassau,  voL  1,  p.  242. 

(a)  Melestna  de  Schulenberg  was  created 
Countess  of  Walsingham  in  1 722. 

(6)  1650,  Styles,  234.  See  below,  pp.  512, 
677. 

(«)  Cruise^  Dignities,  I04n,  &c. 

Motion  of  Rbfkkbnck,  Lord  Lyndhurst. 


for  life  but  also  an  estate  in  fee  tail ;  «nd 
therefore  it  does  not  impeach  the  proposi- 
tion I  have  laid  down,  and  which  I  have 
andertakeu  to  establish,  which  is  this, 
that  from  the  time  of  Henry  the  Sixth 
down  to  the  present  day,  a  period  of  four 
hundred  years,  no  commoner  has  ever 
been  placed  as  a  member  of  this  House  by 
viniue  of  a  patent  creating  a  mere  estate 
for  life.  My  lords,  I  need  therefore 
scarcely  repeat  what  I  have  before  said, 
which  no  lawyer  and  no  friend  to  the  con- 
stitution will  for  a  moment  doubt,  that 
instances  of  this  kind  occurring  before  the 
formation  of  our  ooustitution,  when  the 
prerogative  itself  was  in  a  state  of  unoer- 
tainty,  and  never  acted  upon  from  that 
time  to  the  present,  cannot,  in  any  view 
of  oar  system,  be  made  use  of  to  justify 
a  patent  breaking  in  upon  the  long  es- 
tablished character  of  your  lordships* 
House. 

My  lords,  I  come  now  to  a  part  of  the 
subject  which,  from  all  I  have  heard,  is 
likely  to  be  pressed  upon  the  attention  of 
your  lordships,  I  mean  the  opinion  of 
Lord  Coke,  XiOrd  Coke  expressly  lays  it 
down  that  the  Crown  by  its  prei-ogative 
may  create  a  peer  for  life,  (a)  But  I  have 
before  stated  that  the  question  is  not 
what  the  Crown  may  in  strictness  do  by 
its  prerogative.  When  I  stated  this  in 
conversation  with  a  noble  friend  of  mine 
the  other  day,  he  said :  The  Crown  by  its 
prerogative  may  send  for  a  troop  of  the 
Guards,  and  confer  upon  every  one  of 
them  a  peerage  descendible  to  his  heirs 
male  ;  would  not  that,  he  said,  be  a  gross 
violation  of  the  constitution  of  this  House 
and  of  the  country  p  and  yet,  every  act  of 
that  kind  would  be  within  the  preroRatire 
and  would  be  strictly  legal.  But,  my  lords, 
great  reliance  is  placed  upon  Lord  Cohe^ 
and  perhaps  more  reliance  than  he  is 
justly  entitled  to  upon  a  question  of  this 
sort.(()  We  know  that  in  the  reign  of 
James  the  First,  a  public  charge  was  made 
against  him  that  he  had  laid  down  a  great 
deal  of  law  from  his  own  head,  and  upon 
his  own  authority,  without  sufficient 
vouchers  for  it  ;(c)  and  I  know  that  on  sub- 
jects of  constitutional  law  and  questions 
relating  to  the  peerage,  he  is  considered 
as  by  no  means  an  infallible  guide.  It  is 
remarkable,  my  lords,  that  in  the  Tery 
book  in  which  Lord  Coke  lays  down  the 
law  in  the  manner   I   have    stated,  his 


(a)  Co.  Litt,  166. 

(6)  The  authority  to  be  attributed  to  Coke  in 
this  matter  is  discussed  below,  pp.  498,  517, 
550,  583,  689,  703.  And  see  Reports  on  the 
Dignity  of  a  Peer,  vol.  1,  p.  485^  as  to  bis 
mistakes  in  peerage  law. 

(c)  Ganliner,  History  of  England,  voL  S, 
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editor,  the  late  Mr.  Mwrgrane^  a  gentleman 
of  great  and  profoond  learning,  states, 
in  his  commentary  npon  this  text,  that 
he  does  not  think  that  opinion  can  be 
BaBtained.(a)  He  does  not  consider  it  to 
rest  npon  any  sufficient  authority.  He 
also  refers  to  a  case  to  which  I  am 
about  to  request  the  attention  of  your 
lordships.  It  is  a  law  case,  but  it  is  in  a 
Tenr  simple  form,  and  may  very  easily  be 
understood  by  all  of  your  lordsnips.  it  is 
the  case  of  Visoount  Furheck ;  (h)  the  vis- 
coant  surrendered  his  title  to  the  Grown, 
and  (he  question  was,  whether  that  was  a 
Talid  surrender,  whether  a  peer  could  sur- 
render his  title  to  the  Crown.  The  case 
occurred  in  the  reig^  of  Oharles  the  Se- 
cond, and  it  was  argued  at  great  length  and 
with  much  learning  by  Sir  William  Jonea, 
then  Attorner-General.  Now,  my  lords,  in 
the  course  oi  his  argument  he  stated,  with 
the  view  of  founding  a  deduction  upon 
the  proposition,  that  the  king  by  his  pre- 
rogative could  create  a  peer  for  life  ;  and 
he  illustrated  the  main  question  by  an 
argument  built  upon  that  assumption. 
Two  of  the  learned  judges  who  decided 
that  cause  in  this  House  were  of  very 
great  eminence ;  the  Sari  of  Shaftesbury, 
who  had  just  given  up  the  Great  Seal,  and 
the  Sari  of  Nottingham,  by  whom  he  was 
succeeded.  The  Eiu*l  o  f  Shaftethwry  might, 
from  his  previous  career,  have  been  in 
some  degree  deficient  in  points  of  techni- 
cal law,  out  as  an  expositor  of  the  general 
priuciples  of  the  constitution,  of  the  law 
as  connected  with  the  constitution,  no 
man  ever  stood  higher  than  the  noble  lord 
to  whom  I  have  referred.  Need  I  remind 
you  of  those  forcible  lines,  which  must  be 
fresh  in  the  minds  of  your  lordships,  de- 
scriptive of  the  high  judicial  character  of 
that  noble  lord,  in  the  works  of  our  great 
poet,  our  master  poet,  Dryden.{c)  When 
that  noble  and  learned  person  came  to 
pronounce  judgment  in  the  case  before 
them,  he  referred  to  the  assumption  which 
had  been  raised  by  the  Atiomey-Oeneral 
as  to  the  kind's  right  to  create  a  peerage 
for  life;  and  what  was  the  observation 
with  which  he  accompanied  this  reference  ? 
He  said,  "8^,  you  have  assumed  that 

(a)  Co.  Litt  166  ▲  (19th  edit.),  set  out  below, 
p.  51411. 

ib)  Collins,  Baronies  by  Writ,  398-803,  and 
Show.  P.O.  1. 

**  Yet  fame  deserved  no  enemy  can  gmdge ; 
The  statesman  we  abhor,  but  praise  the  judge. 
In  Israers  courts  ne'er  sat  an  Abethdin 
With  more  discerning  eyes,  or  hands  more 

clean, 
Unbribed,  unsought,  the  wretched  to  redress ; 
Swift  of  demtoh  wad  easy  of  access.'' 

•^urydBH,  Absalom  and  Achitophel, 
1.  186-191. 


which  you  had  no  right  to  assume.  An 
assumption  of  a  fact  more  difficult  and 
obscure,  even  than  the  main  gaestion 
which  you  meant  to  illustrate,  x  ou  are 
arguing  npon  the  rule  of  ignoiwn  per  igno- 
Hub,"  And  it  is  clear  from  the  concluding 
remarks  of  that  eminent  man,  that  he  con- 
sidered, even  at  that  day,  that  the  right  of 
the  Grown  to  create  a  peerage  for  liFe 
was  not  merely  doubtful,  out  could  not  in 
point  of  law  be  sustained.  My  lords,  no 
man  who  ever  occupied  a  seat  on  the  wool* 
sack  in  this  House  was  of  greater  eminence 
than  Lord  Nottingham,  then  Chancellor. 
He,  in  his  judgment,  supported  the  general 
argument  of  Sir  William  Jones  and  came 
to  the  conclusion  that  the  surrender  was 
lawful.  He  adopted  most  of  the  arguments 
of  the  learned  Attorney 'General,  but  he 
passed  over  the  argument  to  which  I  have 
referred,  thereby  showing  that  he  did  not 
dissent  from  the  opinion  of  the  learned 
lord  who  had  preceaed  him. 

My  lords,  having  made  these  general 
observations  upon  my  Lord  Coke  and  his 
opinion,  allow  me  to  proceed  further.  In 
a  peerage  case  before  this  House,  where 
Lord  Ptunket  presided,  or  where  at  least 
he  sat  as  one  of  the  judges,  the  Waier/ord 
Peerage,(a)  the  opinion  of  Lord  Coke  was 
cited,  a  dear,  unhesitating,  decided  opin- 
ion. This  House  overruled  that  opimon, 
and  Lord  PUmket,  in  giving  his  judgment, 
said — 

**  I  agree  in  the  obseryatiou  that  the  const  ruc- 
tion of  the  Act  by  Sir  Edward  Coke  and  the 
other  learned  judges — I  cannot  call  it  a  judg- 
ment— would  have  had  a  great  deal  more  weight 
if  it  had  rested  entirely  upon  the  authority  of 
their  names,  for  I  muijt  say  that  the  reasons 
they  give  appear  to  me  to  detract  considerably 
from  the  value  of  that  authority." 

Again,  my  lords,  in  the  Devon  case, 
that  case  on  one  side  rested  entirely  upon 
the  distinct  and  positive  opinion  of  Lord 
Coke,  It  was  argued  in  this  House  most 
learnedly  and  most  elaborately.  The 
House,  after  much  consideration  and  much 
care,  came  to  a  contrary  conclusion,  in- 
timating that  the  opinion  of  Lord  Coke 
was  not  founded  in  law.(&)  I  state  these 
cases,  and  others  might  be  added,  to  satisfy 
your  lordships  that  we  must  not  allow 
ourselves  to  be  put  down  by  the  ipse  diodt, 
when  not  fortified  by  any  authority,  even 
of  so  distiuffuished  a  person  as  Lord  Coke. 

But,  my  lords,  from  what  I  have  before 
said,  it  is  unnecessary  to  enter  elaborately 
into  this  part  of  the  case.  What  we  are 
dealing  with  is  not  a  question  of  technical 
law,  it  is  not  a  question  of  mere  legal 
right.  The  question  is  this  :  whether, 
upon  certain  precedents  of  what  was  done 

(a)  6  CI.  &  F.  176. 

ib)  2  St.  Tr.  N.S.  659 ;  S  Dow.  &  CI.  SCO ; 
but  see  the  WUies  Peerage,  L.K.  4  H,L.  liB6. 


495] 


Wen$lejid^* 


In  the  reign  of  Qeara*  *-^ 

doi,  and  an  illr 

daohess  was  r 

by  what  tit^ 

exactly  reor 

of   WdUifi 

reign  of  C 

de  WcHfiry 

for  life. 

sach  a 

are  no 

bat  i 

cans' 

nob' 

the 


jS^ 


[500 


/^0^  ^'^^mt  s*  ^ill  ^  upon  an  emer- 

^ij^^'^'^^s ^jJ^anflcmpnlouB  minister, — and 

^'*^^  ^'%*^J^^#<f mftny  nnscmpnlons  ministere, 
^^  ^^  ^/^f^/ear  we  mnst  anticipate  the  possi- 
^^t^^^fL%  ll^tfo(^^'^%  snch  men  again— how  easy 
iLfi^^ileS^'/wSi^^  be  for  mm  to  carry  any  meMure  he 


*/r.' 


I 
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i!rfbr '^ ^doiy  f^fl  »I]  the  points 

^i^'^re^ri^SSlhe  followed  by 

K'^fif^^h  i^    f/d  le«^ed  friends. 

,^^S;>'''^*"o^iv  base,  therefore, 

i»^r*^''r'!S^er  obaervations. 

^  ^a*  •"'^  ^«r  lords,  will  be  the  oonse- 

^S^^t  *^*S'   Ml  establishment  of  the 

^J^of%^t^nt?     You  will  from 

^di^f  ^^e  hare  appointm^te  of  this 

^6  ^^^oBily  repeated      You  will  be 

r^^  eo^^*^agtomed  to  them,  and  you 

*L|fii»jy  ^jys   house    divided    into    two 

^^^    n»f^  bereditarv  peers,  and  part 

^00060'  ^0  period  of  life.    My  lords,  one 

peers  ^'^^j.^i  barriers  to  the  creation  of 

of  *^  for  the  purpose  of  answering  a  par- 

ff^^l  objeot  of  the  Government  is  the 

'^*''"^t»ry  character  of  the  peerage.    To 

**^te  ten  or  twenty  or  thirty  hereditary 

^^,  and  thus  to  entail  that  increased 

^mber  of  peerages  permanently  npon.tbe 

House,  has  been  always  felt  to  be  a  task  of 

the  greatest  delicacy  and  risk.    No  man 

vi'ouTd  willingly  encounter  that  risk,  or 

dare  to  do  such  an  act.    It  was  done  npon 

one  occasion  in  the  reign  of  Queen  Awm, 

and  it  has  been  a  subject  of  denunciation 

ever  since,  from  that  time  to  the  present. (a) 

But,  my  lords,  if  a  few  men  can  be  created 

peers  for  the  remainder  of  their  short 

(a)  This  creation  was  resorted  to  for  the 
pprpose  of  overconnnff  the  opposition  in  the 
Hon  Be  of  Lords  to  the  Tory  Ministry  of  Oxford 
(Harley)  and  Bolingbroke  (St.  John),  ki  the 
meeting  of  Parliament,  December  7th,  1711,  the 
Queen  in  the  opening  passage  of  her  speech 
from  the  throne  said,  "  1  can  now  tell  you  that 
notwithstanding  the  arts  of  those  who  delight  in 
war,  both  place  and  tune  are  appointed  for 
opening  the  treaty  of  a  general  peace ''  (Com. 
Deb.  vol.  4,  p.  226).  The  Lords  by  62  votes  to 
54  carried  an  address  in  answer,  representing 
"  that  no  peace  can  be  safe  or  honourable  to 
Great  Britain  or  Eurppe,  if  Spain  or  the  West 
Indies  be  allotted  to  any  branch  of  the  House  of 
Bourbon"  (Lords' Deb.  vol,  2,  p.  351).  The 
Whig  Peers  were  supported  by  the  Duke  of 
Somerset,  whom  the  other  ministers  had  refused 
to  meet  at  a  Cabinet  Council,  and  by  the  Tory 
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lusion.  It  will  be  too  powerful  a  weapon 
in  the  hands  of  a  Government  not  to  be 
used  whenever  convenience  shall  seem  to 
require  it.  It  is  said  you  are  not  to  reason 
against  a  power  because  that  power  may 
be  abused.  My  lords,  I  do  not  accede  to 
that  proposition :  I  do  not  accede  to  that 
proposition  in  matters  of  conscitational 
policy.  I  would  give  no  power  that  is 
capable  of  being  abused,  unless  where  it  is 
necessary,  or  where  for  some  very  good 
i*ea6on  it  is  urgently  required.  No  suck 
necessity  exists  in  this  case.  This  I 
conceive  to  be  the  tme  constitutional  doc- 
trine. It  is  one  which  I  have  always  held, 
and  which  I  can  never  relinquish. 


Earl  of  Nottingham,  whom  the  Whigs  allowed 
to  carry  the  Occasional  Conformity  Bill,  The 
Queen  was  believed  to  be  hesitating  which  party 
to  support.  On  the  same  day  a  resolution  to 
the  same  effect,  proposed  by  Walpole  in  the 
House  of  Commons,  was  defeated  by  882  votes 
against  106  (Com.  Deb.  vol.  4,  p.  328).  On 
Dec.  20th,  the  majority  in  the  Lords  opposed 
the  wishes  of  the  Court,  refuring  by  a  majority 
of  five  to  reeoffnise  the  creation  oi  the  Scotch 
Duke  of  Hamilton  aa  Duke  of  Brandon  in  the 
peerage  of  Great  Britain  (t6.  351,  857  ;  and  be- 
low, p.  661).  They  feared  the  Court  would  have 
recourse  to  these  creations  for  the  purpose  of 
maintaining  a  constant  majority  in  the  house.  On 
Dee,  22nd,  they  refused  to  adjourn  beyond  Janu- 
ary 2nd,  and  carried  another  resolution  relating  to 
the  peace.  The  Ministzy  now  succeeded  in  pur- 
sua<Ung  the  Queen  to  create  twelve  new  peers, 
three  St  whom  were  eldest  sons  of  peers,  and  nine 
members  of  the  House  of  Commons  (see  list  in 
Complete  Peerage,  vol  1,  p.  269n).  They  were 
created  December  81  st  and  January  Ist,  and 
took  their  seats  when  the  House  met  after  the 
adjournment  on  Januaiy  Snd.  The  Barl  of 
Wharton,  **  the  same  day  they  were  introduced, 
when  the  question  of  adjourning  was  about  to 
be  put,  very  shrewdly  asked  one  of  them  whether 
they  voted  by  their  foreman,  thereby  comparing 
them  to  a  petty  jurj'."  In  the  next  reign  this 
creation  of  peers  was  one  of  the  articles  of  im- 
peachment presented  by  the  House  of  Commons 
against  Harley,  Earl  of  Oxford  (15  St.Tr.  1088), 
and  led  to  the  introduction  of  the  Peerage  Bill  of 
1719,  see  below,  p.  7d4n .  See  also  Swift,  History 
of  the  Four  Last  Years  of  Queen  Anne,  &c. ; 
}k>yer.  Life  and  Reign  of  Queen  Anne,  p.  538, 
kc, ;  Burnet,  History  of  My  Own  Tinies,  vol.  2, 
p.  58dn,  &c.}Stanhop^History^ of  England,  vol. 
1,  p.  407;  and  The  I^rogative  of  Creating 
Peers,  a  pamphlet  published  in  1 832. 
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Bnt,  my  lords,  ftre  there  no  gresti 
anthorities  tmoxi  thiB  sabject  ?  I  conceiye 
I  can  laj  before  yon  an  authority  of  the 
highest  character.  What  was  the  course 
and  condnot,  with  respect  to  this  question, 
pnrsned  npon  a  memorable  occasion  by  a 
noble  earl, (a)  formerly  the  First  Minister 
of  the  Grown  in  this  Honse,  a  statesman 
deeply  read  in  the  constitution  of  the 
oountr;^,  who  considered  this  House  as 
one  of  its  great  bulwarks,  and  was  jealous 
of  its  priTuegeSy — a  noble  earl  for  whose 
memory  I  haye  always  entertained  the 
highest  respect?  I  see  my  noble  and 
learned  friend  (b)  on  the  bench  above,  and 
he  will  correct  me  if  what  I  am  about  to 
state  is  erroneous.  Your  lordships  re- 
member the  groat  excitement  or  the 
Reform  Bill,  the  opposition  in  this  House, 
and  the  diflSculty  of  overcominff  the  oppo- 
sition. The  subject  was  considered  m  a 
great  variety  of  forms.  It  was  at  one 
time  thought  that  the  difficulty  might  be 
met  by  caning  up  the  eldest  sons  of  peers 
from  tiie  other  House  of  Parliament,  but 
it  was  found  that  the  number  was  far  too 
small  to  produce  the  desired  effect.  It 
was  suggested  that  peers  for  life  might 
be  created;  and  the  matter  was  considered, 
considered  by  Earl  Orey,  but  considered 
only  to  be  at  once  rejected.  Important  as 
it  was  to  carry  the  measare,  agitated  as 
the  country  was  in  favour  of  reform,  it 
was  considered  that  the  plan  proposed 
would  be  too  great  an  innovation,  a  change 
of  a  new  and  dangerous  character,  tending 
to  the  subversion  of  the  character  of  this 
House,  and  it  was  rejected.  And  I  believe 
not  only  did  that  great  statesman  entertain 
the  opinion  I  have  mentioned,  but  our 
then  sovereign,  William  the  Fourth,  stated 
in  terms  that  he  would  never  consent  to 
such  an  unconstitutional  measure. (c) 

My  lords,  I  do  not  conceive  that  this  is 
the  sole  authority  upop  which  I  can  rely. 

(a)  The  secoad  Earl  Grey,  Frime  Minister  in 
the  Befoxm  Ministry,  died  17th  July  1845. 

(6)  Lord  Brougham. 

(e)  The  proposed  creation  of  peers  to  pass 
the  Beform  Bill  is  discussed  below,  pp.  522,  588, 
6X9,  622  ;  and  see  May,  Constitutional  History, 
Tol.  l,pp.  308-15, 6th  edit.  The  Correspondence 
of  EbA  Grey  with  William  IV.  during  the  time 
when  the  Beform  Bill  was  before  Parhament  was 
published  by  the  third  Earl  Grey  in  1867.  See 
the  Minute  of  a  oonyersation  with  the  King  on 
January  4th,  1882,  vol.  2,  p.  68,  and  the  subse- 
quent communications.  They  contain  no  sug- 
gestion of  creating  peers  for  life,  and  bear  out 
Lord  Campbell's  statement,  below,  p.  588, 
that  no  such  creations  were  thought  of.  See 
also  Lord  Brougham,  Political  Philosophy, 
vol.  8,  p.  808,  and  his  British  Constitution, 
1861,  p.  269,  where  he  writes,  "In  recent 
times  the  Government  of  which  I  formed  a  part, 
backed  by  a  farge  majority  of  the  Commons  and 


At  the  time  of  the  great  national  diange, 
the  union  with  Ireland,  it  became  ne- 
cessary for  the  purpose  of  carrying  that 
measure  to  create  a  1  Dirge  number  of  Irish 
peers ;  (a)  but  so  great  was  the  number,  and 
so  great  the  inconvenience  likely  to  result 
from  it,  that  in  the  Union  Act  a  clause 
was  introduced  providing  for  the  gradual 
reduction  of  those  peerage8.(&)  Do  you 
suppose  that  the  eminent  statesman,  Mr. 
Pitt,  who  directed  all  those  proceedings, 
if  he  had  thought  it  justifiable  to  create 
peerages  for  li^,  would  not  at  once  have 
resorted  to  such  a  step  for  the  purpose  of 
diminishing  the  inconvenience  of  so  large 
an  addition  to  the  peerage?  I  consider, 
therefore,  that  I  have  these  two  great 
names,  the  name  of  Mr.  Pitt  and  the 
name  of  the  distinguished  earl  I  have 
referred  to,  as  witnesses,  giving  their 
decisive  testimony  against  the  propriety 
and  constitutional  character  of  the  measure 
now  under  discussion. 

No  person  of  sober  reflection  can  wish 
to  see  the  influence  of  ministers  and  the 
subserviency  of  the  House  in  any  degree 
increased;  but  if,  my  lords,  vou  are  to 
have  a  loose  mass  of  peers  in  this  House, 
composed  of  men  who  will  naturally  be 
desirous  of  having  their  limited  estate 
extended  to  their  successors,  you  will 
create  a  new  influence,  you  will  create  a 
new  species  of  subserviency,  and  you  will 
augment  an  evil  which  is  already 
sufficiently  great.  My  lords,  I  well  re- 
member the  cry  that  used  to  be  raised 
with  respect  to  the  prerogative  of  the 
Crown,  tne  Crown's  right  of  translating 
the  members  of  the  Episcopal  Bench  from 
one  see  to  another  ana  more  lucrative  one. 
It  was  then  said  that  those  translations 
ought  no  longer  to  be  tolerated,  inas- 
much as  they  rendered  the  learned  and 
right  reverend  bench  subservient  to  the 

of  the  people  out  of  doors,  carried  the  Beform 
Bill  through  the  Lords  by  the  power  which  his 
late  Majesty  had  conferred  upon  us  of  an  un- 
limited creation  of  peers  at  any  stage  of  the 
measure.  It  was  fortunate  for  the  constitution 
that  the  patriotism  of  the  peers,  acting  under  the 
sage  counsels  of  the  Duke  of  Wellington,  pre- 
vented us  from  having  recourse  to  a  measure  so 
full  of  peril.  I  have  always  regarded  it  as  the 
greatest  escape  which  I  ever  made  in  the  whole 
course  of  my  political  life."  Though  there  has 
been  only  one  such  creation  of  peers,  that  of 
1711,  see  above,  p.  499,  the  question  was  dis- 
cussed in  the  controversy  over  the  Peerage  Bill 
of  1719,  see  below  p.  784n,  and  again  on  the 
provision  in  the  Begency  Bills  of  1787  and  1811, 
restraining  the  Begent  from  creating  peers.  See 
"  The  Prerogative  of  Creating  Peers,"  London, 
1832. 

(a)  See  I^ecky,  vol.  8,  p,  396. 

(6)  See  the  Fermoy  Peerage  case,  below, 
p.  723fi. 
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400  yeara  ago,  the  Grown  can  at  tbia 
period,  after  the  constitntion  has  been 
long  settled,  and  after  the  frame  of  this 
House  of  Parliament  has  been  established, 
and  has  existed  for  so  many  years — whether, 
upon  the  distant  precedents  which  have 
been  referred  to,  your  lordships  can  for  a 
moment  think  that  the  ezercipe  of  the 
prerogative  in  this  instance  is  justifiable 
npon  any  principles  of  the  constitntion  P 

Now,  my  lords,  I  have  gone  over  what 
I  consider  the  dry,  but  not  wholly  un- 
interesting, part  of  this  subject.  J  was 
asked  by  my  friends  to  open  the  case  to 
yon.  It  was  my  dnty  to  ao  it  fnlly,  and 
to  touch  more  or  less  npon  all  the  points 
connected  with  it.  I  shall  be  followed  by 
some  of  my  noble  and  learned  friends, 
who  will,  where  I  haye  omitted  anything 
materia],  abundantly  supply  the  deficiency. 
I  leaye  this  part  of  the  case,  therefore, 
without  any  further  observations. 

What  then,  my  lords,  will  be  the  conse- 
quence of  the  mil  establishment  of  the 
validity  of  this  patent  P  You  will  from 
time  to  time  have  appointments  of  this 
kind  continaally  repeated.  You  will  be 
gradually  accastomed  to  them,  and  you 
will  find  this  house  divided  into  two 
classes,  part  hereditary  peers,  and  part 
peers  for  the  period  of  life.  My  lords,  one 
of  the  great  barriers  to  the  creation  of 
peers  for  the  purpose  of  answering  a  par- 
ticular object  of  the  Government  is  the 
hereditary  character  of  the  peerage.  To 
create  ten  or  twenty  or  thirty  hereditary 
peers,  and  thus  to  entail  that  increased 
number  of  peerages  permanently  upon. the 
House,  has  been  always  felt  to  be  a  task  of 
the  greatest  delicacy  and  risk.  No  man 
would  willingly  encounter  that  risk,  or 
dare  to  do  such  an  act.  It  was  done  npon 
one  occasion  in  the  reign  of  Queen  Anne, 
and  it  has  been  a  subject  of  denunciation 
ever  since,  from  that  time  to  the  present. (a) 
But,  my  lords,  if  a  few  men  can  be  created 
peers  for  the  remainder  of   their  short 

(a)  This  creation  was  resorted  to  for  the 
purpose  of  overconiinff  the  opposition  in  the 
Honse  of  Lords  to  the  Tory  Ministry  of  Oxford 
(Harley)  and  Bolingbroke  (St.  John).  A.t  the 
meeting  of  Parliament,  Deeember  7th,  1711,  the 
Qaeen  in  the  opening  passage  of  her  speech 
from  the  throne  said,  "  1  can  now  tell  yon  that 
notwithstanding  the  arts  of  those  who  delight  in 
war,  both  place  and  time  are  appointed  for 
opening  the  treaty  of  a  general  peace  "  (Com. 
Deb.  vol.  4,  p.  226),  The  Lords  by  62  votes  to 
54  carried  an  address  in  answer,  representing 
"  that  no  peace  can  be  safe  or  honourable  to 
Great  Britain  or  Euippe,  if  Spain  or  the  West 
Indies  be  allotted  to  any  branch  of  the  House  of 
Bourbon"  (Lords' Deb.  vol.  2,  p.  351).  The 
Whig  Peers  were  supported  by  the  Duke  of 
Somerset,  whom  the  other  ministers  had  refused 
to  meet  at  a  Cabinet  Council,  and  b>  the  Tory 
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career,  how  easy  it  will  be  upon  an  emer- 
gency for  an  unscinipuloiis  minister, — and 
we  have  had  many  unscrupulous  ministers, 
and  I  fear  we  must  anticipate  the  possi- 
lolity  of  having  such  men  again — ^how  easy 
will  it  be  for  him  to  carry  any  measure  he 
may  wish  to  force  through  yonr  lordships' 
House  P  It  is  said  that  this  privilege  or 
this  prerogative  will  be  sparino^y  ex- 
ercised. I  do  not  give  way  to  such  a  de- 
lusion. It  will  be  too  powerful  a  weapon 
in  the  hands  of  a  Government  not  to  be 
used  whenever  convenience  shall  seem  U> 
require  it.  It  is  said  yon  are  not  to  reason 
against  a  power  because  that  power  may 
be  abused.  My  lords,  I  do  not  accede  to 
that  proposition :  I  do  not  accede  to  that 
proposition  in  matters  of  constitational 
policy.  I  would  give  no  power  that  is 
capable  of  being  abused,  unless  where  it  is 
necessary,  or  where  for  some  very  good 
reason  it  is  urgently  required.  No  snoh 
necessity  exists  in  this  case.  This  J 
conceive  to  be  the  true  constitutional  doc- 
trine. It  is  one  which  I  have  always  held, 
and  which  I  can  never  relinquish. 

Earl  of  Nottingham,  whom  the  Whigs  allowed 
to  carry  the  Occasional  Conformity  Bill,  The 
Queen  was  believed  to  be  hesitating  which  party 
to  support.  On  the  same  day  a  resolution  to 
the  same  effect,  proposed  by  Walpole  in  the 
House  of  Commons,  was  defeated  by  882  vott-s 
against  106  (Com.  Deb.  vol.  4,  p.  228).  On 
Dec.  20th,  the  majority  in  the  Lords  opposed 
the  wishes  of  the  Court,  refusing  by  a  majority 
of  five  to  recognise  the  creation  of  the  Scotch 
Duke  of  Hamilton  as  Duke  of  Brandon  in  the 
peerage  of  Great  Britain  (t6.  S51,  857  ;  and  be- 
low, p.  661).  They  feared  the  Conrt  would  have 
recourse  to  these  creations  for  the  purpose  of 
maintaining  a  constant  majority  in  the  house.  On 
Deo,  22nd,  they  refused  to  adjourn  beyond  Janu- 
ary 2nd,  and  carried  another  resolution  relating  to 
the  peace.  The  Ministiy  now  succeeded  in  pur- 
suadiug  the  Queen  to  create  twelve  new  peers, 
three  of  whom  were  eldest  sons  of  peers,  and  nine 
members  of  the  House  of  Commons  f  see  list  in 
Complete  Peerage,  vol  1,  p.  269ii).  They  were 
created  December  81st  and  January  Ist,  and 
took  their  seats  when  the  House  met  after  the 
adjournment  on  January  2nd.  The  Bari  of 
Wharton,  "the  same  day  they  were  introduced, 
when  the  question  of  adjourning  was  about  to 
be  put,  very  shrewdly  asked  one  of  them  whether 
they  voted  by  their  foreman,  thereby  comparing 
them  to  a  petty  jury."  In  the  next  reign  this 
creation  of  peers  was  one  of  the  articles  of  im- 
peachment presented  by  the  House  of  Commons 
against  Barley,  Earl  of  Oxford  ( 15  St.  Tr.  1083), 
and  led  to  the  introduction  of  the  Peerage  Bill  of 
1 7 1 9,  see  below,  p.  784ii.  See  also  Swift,  History 
of  the  Four  LiUt  Years  of  Queen  Anne,  &c. ; 
Boyer,  Life  and  Beign  of  Queen  Anne,  p.  588, 
&c. ;  Burnet,  History  of  My  Qwn  Times,  vol.  2, 
p.  588n,  &c.}  Stanhope  History^ of  Eoglsoid,  vol. 
1,  p*  497;  and  The  PrerogatiTe  of  Cheating 
Peers,  a  pamphlet  published  in  18B2. 
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Bnt,  my  lords,  ftre  there  no  gresit 
anthorities  upon  thie  subject  ?  I  conoeiye 
I  can  laj  before  yon  an  anthority  of  the 
highest  character.  What  was  the  conrse 
and  conduct,  with  respect  to  this  question, 
pursued  upon  a  memorable  occasion  by  a 
noble  earl,  (a)  formerly  the  First  Minister 
of  the  Grown  in  this  House,  a  statesman 
deeply  read  in  the  constitution  of  the 
country,  who  considered  this  House  as 
one  of  its  great  bulwarks,  and  was  jealous 
of  its  priyQeges, — a  noble  earl  for  whose 
memory  I  haye  always  entertained  the 
highest  respect?  I  see  my  noble  and 
learned  friend  (5)  on  the  bench  above,  and 
he  will  correct  me  if  what  I  am  about  to 
state  is  erroneous.  Your  lordships  re- 
member the  groat  excitement  or  the 
Reform  Bill,  the  opposition  in  this  House, 
and  the  diflSculty  of  overcominff  the  oppo- 
sition. The  subject  was  considered  in  a 
gremt  yariety  of  forms.  It  was  at  one 
time  thoueht  that  the  difficulty  might  be 
met  by  calliDg  up  the  eldest  sons  of  peers 
from  the  other  House  of  Parliament,  but 
it  was  found  that  the  number  was  far  too 
small  to  produce  the  desired  effect.  It 
'v^M  suggested  that  peers  for  life  might 
be  created;  and  the  matter  was  considered, 
considered  by  Earl  Oreyt  but  considered 
only  to  be  at  once  rejected.  Important  as 
it  was  to  carry  the  measure,  agitated  as 
the  country  was  in  favour  of  reform,  it 
wan  considered  that  the  plan  proposed 
would  be  too  great  an  innovation,  a  change 
of  a  new  and  dangerous  character,  tending 
to  the  subversion  of  the  character  of  this 
House,  and  it  was  rejected.  And  I  believe 
not  only  did  that  great  statesman  entertain 
the  opinion  I  have  mentioned,  but  our 
then  sovereign,  William  the  Fourth,  stated 
in  terms  that  he  would  never  consent  to 
such  an  unconstitutional  mea8UTe.(c) 

My  lords,  I  do  not  conceive  that  this  is 
the  sole  authority  upop  which  I  can  rely. 

(a)  The  secoad  Earl  Orey,  Prime  Minister  io 
the  Befonn  Ministry,  died  17th  July  1845. 

(6)  Lord  Brougham. 

(c)  The  proMwed  creation  of  peers  to  pass 
the  Beform  Bill  is  discussed  below,  pp.  522,  588, 
6l9y  622  ;  and  see  May,  Constitutional  History, 
vol.  1,  pp.  308-1 5, 6th  edit.  The  Correspondence 
of  Es^l  Grey  with  William  IV.  during  the  time 
when  the  Beform  Bill  was  before  Parliament  was 
published  by  the  third  Earl  Gre^  in  1867.  See 
the  Minute  of  a  conversation  with  the  King  on 
January  4th,  1882,  vol.  2,  p.  68,  and  the  subse- 
quent communications.  They  contain  no  sug- 
gestion of  creating  peers  for  life,  and  bear  out 
Lord  Campbell's  statement,  below,  p.  588, 
that  no  such  creations  were  thought  of.  See 
also  Lord  Brougham,  Political  Philosophy, 
Tol.  8,  p.  808,  and  his  British  Constitution, 
1861,  p.  269,  where  he  writes,  "In  recent 
times  the  Goremment  of  which  I  formed  a  part, 
backed  by  a  Targe  majority  of  the  Commons  and 


At  the  time  of  the  great  national  diange, 
the  union  with  Ireland,  it  became  ne- 
cessary for  the  purpose  of  carrying  that 
measure  to  create  a  large  number  of  Irish 
peers ;  (a)  but  so  great  was  the  number,  and 
so  great  the  inconvenience  likely  to  result 
from  it,  that  in  the  Union  Act  a  clause 
was  introduced  providing  for  the  gradual 
reduction  of  those  peerage8.(&)  Do  you 
suppose  that  the  eminent  statesman ,  Mr. 
P%U,  who  directed  all  those  proceedings, 
if  he  had  thotu^ht  it  justifiable  to  create 
peerages  for  li^,  would  not  at  once  have 
resorted  to  such  a  step  for  the  purpose  of 
diminishing  the  inconvenience  of  so  large 
an  addition  to  the  peerage?  I  consider, 
therefore,  that  I  have  these  two  great 
names,  the  name  of  Mr.  Piit  and  the 
name  of  the  distinguished  earl  I  have 
referred  to,  as  witnesses,  giving  their 
decisive  testimony  against  the  propriety 
and  constitutional  character  of  the  measure 
now  under  discussion. 

No  person  of  sober  reflection  can  wish 
to  see  the  influence  of  ministers  and  the 
subserviency  of  the  House  in  any  degree 
increased;  but  if,  my  lords,  vou  are  to 
have  a  loose  mass  of  peers  in  tnis  House, 
composed  of  men  who  will  naturally  be 
desirous  of  having  their  limited  estate 
extended  to  their  successors,  you  will 
create  a  new  influence,  you  will  create  a 
new  species  of  subserviency,  and  yoa  will 
augment  an  evil  which  is  already 
Bufiiciently  great.  My  lords,  I  well  re- 
member ike  cry  that  used  to  be  raised 
with  respect  to  the  prerogative  of  the 
Crown,  tne  Crown's  right  of  translating 
the  members  of  the  Episcopal  Bench  from 
one  see  to  another  ana  more  lucrative  one. 
Iti  was  then  said  that  those  translations 
ought  no  longer  to  be  tolerated,  inas- 
much as  they  rendered  the  learned  and 
right  reverend  bench  subservient  to  the 

of  the  people  out  of  doors,  carried  the  Beform 
Bill  through  the  Lords  by  the  power  which  his 
late  Majesty  had  conferred  upon  us  of  an  un- 
limited creation  of  peers  at  any  stage  of  the 
measure.  It  was  fortunate  for  the  constitution 
that  the  patriotism  of  the  peers,  acting  under  the 
sage  counsels  of  the  Duke  of  Wellington,  pre- 
vented us  fh*om  having  recourse  to  a  measure  so 
full  of  peril.  I  have  always  regarded  it  as  the 
greatest  escape  which  I  ever  mt^e  in  the  whole 
course  of  my  political  life."  Though  there  has 
been  only  one  such  creation  of  peers,  that  of 
1711,  see  above,  p.  499,  the  question  was  dis- 
cussed in  the  controversy  over  the  Peerage  Bill 
of  1719,  see  below  p.  784n,  and  again  on  the 
provision  in  the  Begency  Bills  of  1787  and  1811 , 
restraining  the  Begent  from  creating  peers.  See 
"  The  Prerogative  of  Creating  Peers,"  London, 
1832. 

(a)  See  I^cky,  vol.  8,  p.  396. 

(6)  See  the  Fermoy  Peerage  case,  below> 
p.  728fi. 
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400  years  ago,  the  Grown  can  at  this 
period,  after  the  constitntion  has  been 
long  settled,  and  after  the  frame  of  this 
House  of  Parliament  has  been  established, 
and  has  existed  for  so  many  years — whether, 
upon  the  distant  precedents  which  have 
been  referred  to,  yonr  lordships  can  for  a 
moment  think  that  the  exercife  of  the 
prerogetive  in  this  instance  is  justifiable 
npon  any  principles  of  the  constitntion  P 

Now,  my  lords,  I  have  gone  over  what 
I  consider  the  dry,  but  not  wholly  un- 
interesting, part  of  this  subject.  I  was 
asked  by  my  friends  to  open  the  case  to 
you.  It  was  my  duty  to  ao  it  fully,  and 
to  touch  more  or  less  upon  all  the  points 
connected  with  it.  I  shall  be  followed  by 
some  of  my  noble  and  learned  friends, 
who  will,  where  I  have  omitted  anything 
material,  abundantly  supply  the  deficiency. 
I  leave  this  part  of  the  case,  therefore, 
without  anv  further  observations. 

What  then,  mv  lords,  will  be  the  conse- 
quence of  the  mil  establishment  of  the 
validity  of  this  patent?  You  will  from 
time  to  time  have  appointments  of  this 
kind  continually  repeated.  Yon  will  be 
gradnally  accustomed  to  them,  and  you 
will  find,  this  house  divided  into  two 
classes,  part  hereditary  peers,  and  part 
peers  for  the  period  of  life.  My  lords,  one 
of  the  great  barriers  to  the  creation  of 
peers  for  the  purpose  of  answering  a  par- 
ticular object  of  the  Government  is  the 
hereditary  character  of  the  peerage.  To 
create  ten  or  twenty  or  thirty  hereditary 
peers,  and  thus  to  entail  that  increased 
number  of  peerages  permanently  upon. the 
House,  has  been  always  felt  to  be  a  task  of 
the  greatest  delicacy  and  risk.  No  man 
would  willingly  encounter  that  risk,  or 
dare  to  do  such  an  act.  It  was  done  upon 
one  occasion  in  the  reign  of  Queen  Awne, 
and  it  has  been  a  subject  of  denunciation 
ever  since,  irom  that  time  to  the  present,  (a) 
But,  mv  lords,  if  a  few  men  can  be  created 
peers  lor  the  remainder  of   their  short 

(a)  This  creation  was  resorted  to  for  the 
parpose  of  overcoD)inflr  the  opposition  in  the 
House  of  Lords  to  the  Tory  Ministry-  of  Oxford 
(Harley)  and  Bolingbroke  (St.  John).  A.t  the 
meeting  of  Parliament,  December  7  th,  1711,  the 
Queen  in  the  opening  passage  of  her  speech 
^m  the  throne  said,  "  1  can  now  tell  you  that 
notwithstanding  the  arts  of  those  who  delight  in 
war,  both  place  and  time  are  appointed  for 
opening  the  treaty  of  a  general  peace  "  (Com. 
Deb.  vol.  4,  p.  226),  The  Lords  by  62  votes  to 
54  carried  an  address  in  answer,  representing 
"  that  no  peace  can  be  safe  or  honourable  to 
Great  Britain  or  Euippe,  if  Spain  or  the  West 
Indies  be  allotted  to  any  branch  of  the  House  of 
Bourbon"  (Lords' Deb.  vol.  2,  p.  351).  The 
Whig  Peers  were  supported  by  the  Duke  of 
Somerset,  whom  the  other  ministers  had  refused 
to  meet  at  a  Cabinet  Council,  and  by  the  Tory 
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career,  how  easy  it  will  be  upon  an  emer- 
gency for  an  unscimpulons  minister, — and 
we  have  had  many  unscrupulous  ministers, 
and  I  fear  we  must  anticipate  the  possi- 
lolity  of  having  such  men  again — how  easy 
will  it  be  for  him  to  carry  any  measure  he 
may  wish  to  force  through  yonr  lordships' 
House?  It  is  said  that  this  privilege  or 
this  prerogative  will  be  sparingly  ex- 
ercised. I  do  not  give  way  to  such  a  de- 
lusion. It  will  be  too  powerful  a  weapon 
in  the  hands  of  a  Government  not  to  be 
used  whenever  convenience  shall  seem  to 
require  it.  It  is  said  yon  are  not  to  reason 
against  a  power  because  that  power  may 
be  abused.  My  lords,  I  do  not  accede  to 
that  propositiou :  I  do  not  accede  to  that 
proposition  in  matters  of  oonstitotional 
policy.  I  would  give  no  power  that  is 
capable  of  being  abused,  unless  where  it  is 
necessary,  or  where  for  some  very  good 
reason  it  is  urgently  required.  No  such 
necessity  exists  in  this  case.  This  I 
conceive  to  be  the  true  constitutional  doc- 
trine. It  is  one  which  I  have  always  held, 
and  which  I  can  never  relinquish. 


Earl  of  Nottingham,  whom  the  Whigs  allowed 
to  carry  the  Occasional  Conformity  Bill.  The 
Queen  was  believed  to  be  hesitating  which  party 
to  support.  On  the  same  day  a  resolution  to 
the  same  effect,  proposed  by  Walpole  in  the 
House  of  Commons,  was  defeated  by  282  votes 
against  106  (Com.  Deb.  vol.  4,  p.  238).  On 
Dec.  20th,  the  nuijority  in  the  Lords  opposed 
the  wishes  of  the  Court,  refusing  bv  a  majority 
of  five  to  reco^ise  the  creation  of  the  Scotch 
Duke  of  Hamilton  as  Duke  of  Brandon  in  the 
peerage  of  Great  Britain  (i6.  851,  857  ;  and  be- 
low, p,  661).  They  feared  the  Court  would  have 
recourse  to  these  creations  for  the  purpose  of 
maintaining  a  constant  majority  in  the  house.  On 
Deo,  22nd,  they  refused  to  adjourn  beyond  Janu- 
ary 2nd,  and  carried  another  resolution  relating  to 
the  peace.  The  Ministiy  now  succeeded  in  pur- 
suading  the  Queen  to  create  twelve  new  peers, 
three  of  whom  were  eldest  sons  of  peers,  and  nine 
members  of  the  House  cf  Commons  (see  list  in 
Complete  Peerage,  vol  1,  p.  269n).  They  were 
created  Deceml^r  81st  and  January  Ist,  and 
took  their  seats  when  the  House  met  after  the 
adjournment  on  January  2nd.  The  Barl  of 
Wharton,  "  the  same  day  they  were  introduced, 
when  the  question  of  adjourning  was  about  to 
be  put,  very  shrewdly  asked  one  of  them  whether 
they  voted  by  their  foreman,  thereby  comparing 
them  to  a  petty  jury."  In  the  next  reign  this 
creation  of  peers  was  one  of  the  articles  of  im- 
peachment presented  by  the  House  of  Commons 
against  Harley,  Earl  of  Oxford  (15  St.Tr.  1083), 
and  led  to  the  introduction  of  the  Peerage  Bill  of 
1 7 1 9,  see  below,  p.  7d4ii.  See  also  Swift,  History 
of  ^e  Four  Last  Years  of  Queen  Anne,  &c. ; 
Boyer,  Life  and  Beign  of  Queen  Anne,  p.  538, 
&c. ;  Burnet,  History  of  My  Own  Times,  vol.  2, 
p.  58dn,  &C.1  Stanhop%HUtory  of  Englfmd,vol. 
1,-  p.  497;  and  The  Prerogative  of  Oreating 
Peers,  a  pamphlet  published  in  18.^2. 
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But,  my  lords,  ftre  there  no  gretkt 
anthorities  upon  this  subject  ?  I  conceiye 
I  can  lay  before  yon  an  authority  of  the 
highest  character.  What  was  the  course 
and  conduct,  with  respect  to  this  question, 
pursued  upon  a  memorable  occasion  by  a 
noble  earl, (a)  formerly  the  First  Minister 
of  the  Grown  in  this  House,  a  statesman 
deeply  read  in  the  constitution  of  the 
oountoy,  who  considered  this  House  as 
one  of  its  great  bulwarks,  and  was  jealous 
of  its  priTuegeSy — a  noble  earl  for  whose 
memory  I  hiftTe  always  entertained  the 
highest  respect?  I  see  my  noble  and 
learned  friend  (5)  on  the  bench  above,  and 
he  will  correct  me  if  what  I  am  about  to 
state  is  erroneous.  Your  lordships  re- 
member the  great  excitement  or  the 
Reform  Bill,  the  opposition  in  this  House, 
and  the  difiScnlty  of  overcomioff  the  oppo- 
sition. The  subject  was  considered  in  a 
gntkt  variety  of  forms.  It  was  at  one 
time  thought  that  the  difficulty  might  be 
met  by  calliDg  up  the  eldest  sons  of  peers 
from  the  other  House  of  Parliament,  but 
it  was  found  that  the  number  was  far  too 
small  to  produce  the  desired  effect.  It 
was  suggested  that  peers  for  life  might 
be  created;  and  the  matter  was  considered, 
considered  by  Earl  Orey,  but  considered 
only  to  be  at  once  rejected.  Important  ac 
it  was  to  carry  the  measure,  agitated  as 
the  country  was  in  fayour  of  reform,  it 
was  considered  that  the  plan  proposed 
would  be  too  great  an  innovation,  a  change 
of  a  new  and  dangerous  character,  tending 
to  the  subversion  of  the  character  of  this 
House,  and  it  was  rejected.  And  I  believe 
not  only  did  that  great  statesman  entertain 
the  opinion  I  have  mentioned,  but  our 
then  sovereign,  William  the  Fourth,  stated 
in  terms  that  he  would  never  consent  to 
such  an  unconstitutional  measure,  (c) 

My  lords,  I  do  not  conceive  that  this  is 
the  sole  authority  upop  which  I  can  rely. 

(a)  The  secoad  Earl  Grey,  Prime  Minister  io 
theBefoimMmistiy,  died  17th  Jnly  1845. 

(6)  Lord  Brougham. 

(c)  The  proposed  creation  of  peers  to  pase 
the  Beform  Bill  is  discussed  below,  pp.  522,  588, 
619,  622  ;  and  see  May,  Constitatioxud  History, 
▼nl.  1,  pp.  308-15, 6th  edit.  The  Correspondence 
of  EflAi  Grey  with  William  IV.  during  the  time 
when  the  Beform  Bill  was  hefore  Parliament  was 
pablished  by  the  third  Earl  Grey  in  18B7.  See 
the  Minute  of  a  conversation  with  the  King  on 
January  4th,  1832,  vol.  2,  p.  68,  and  the  sabse- 
qaent  communications.  They  contain  no  sug- 
gestion of  creating  peers  for  life,  and  bear  out 
Lord  Campbell's  statement,  below,  p.  588, 
tbat  no  SQch  creations  were  thought  of.  See 
also  Lord  Brougham,  Political  Philosophy, 
▼ol.  3.  p.  808,  and  his  British  Constitution, 
1861,  p.  269,  where  he  writes,  "In  recent 
times  the  Goremment  of  which  I  formed  a  part, 
backed  by  a  Targe  majority  of  the  Commons  and 


At  the  time  of  the  great  national  diange, 
the  nnion  with  Ireland,  it  became  ne- 
cessary for  the  purpose  of  carrying  that 
measare  to  create  a  large  nnmber  of  Irish 
peers ;  (a)  bnt  so  great  was  the  number,  and 
so  great  the  inconvenience  likely  to  result 
from  it,  that  in  the  Union  Act  a  clause 
was  introduced  proTiding  for  the  gradual 
reduction  of  those  peerages.(&)  Do  you 
suppose  that  the  eminent  statesman,  Mr. 
PiM,  who  directed  all  those  proceedings, 
if  he  had  thought  it  justifiable  to  create 
peerages  for  li^,  would  not  at  once  have 
retsoried  to  such  a  step  for  the  purpose  of 
diminishing  the  inconvenience  of  so  large 
an  addition  to  the  peerage?  I  consider, 
therefore,  that  I  have  these  two  great 
names,  the  name  of  Mr.  Pitt  and  the 
name  of  the  distinguished  earl  I  have 
referred  to,  as  witnesses,  giving  their 
decisive  testimony  against  the  propriety 
and  constitutional  character  of  the  measure 
now  under  discussion. 

No  person  of  sober  reflection  can  wish 
to  see  the  influence  of  ministers  and  the 
subserviency  of  the  House  in  any  degree 
increased;  but  if,  my  lords,  you  are  to 
have  a  loose  mass  of  peers  in  this  House, 
composed  of  men  who  will  naturally  be 
desirous  of  having  their  limited  estate 
extended  to  their  successors,  you  will 
create  a  new  influence,  you  will  create  a 
new  species  of  subserviency,  and  you  will 
augment  an  evil  which  is  already 
sufficiently  great.  My  lords,  I  well  re- 
member ike  cry  that  used  to  be  raised 
with  respect  to  the  prerogative  of  the 
Crown,  tne  Crown's  right  of  translating 
the  members  of  the  Episcopal  Bench  from 
one  see  to  another  and  more  lucrative  one. 
It  was  then  said  that  those  translations 
ought  no  longer  to  be  tolerated,  inas- 
much as  they  rendered  the  learned  and 
right  reverend  bench  subservient  to  the 

of  the  people  out  of  doors,  carried  the  Beform 
Bill  through  the  Lords  by  the  power  which  his 
late  Majesty  had  conferred  upon  us  of  an  un- 
limited creation  of  peers  at  any  stage  of  the 
measure.  It  was  fortunate  for  the  constitution 
that  the  patriotism  of  the  peers,  acting  under  the 
sage  counsels  of  the  Duke  of  Wellington,  pre- 
vented us  from  having  recourse  to  a  measure  so 
full  of  peril.  I  have  always  regarded  it  as  the 
greatest  escape  which  I  ever  mt^e  in  the  whole 
course  of  my  political  life."  Though  there  has 
been  only  one  such  creation  of  peers,  that  of 
1711,  see  above,  p.  499,  the  question  was  dis- 
cussed in  the  controversy  over  the  Peerage  Bill 
of  1719,  see  below  p.  784n,  and  again  on  the 
provision  in  the  Begency  Bills  of  1787  and  1811, 
restraining  the  Begent  from  creating  peers.  See 
"  The  Prerogative  of  Creating  Peers,"  London, 
1832. 

(a)  See  I^ecky,  vol.  8,  p.  396. 

(6)  See  the  Fermoy  Peerage  case,  below, 
p.  728fi. 
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400  years  ago,  the  Grown  can  at  this 
period,  after  the  constitution  has  been 
long  settled,  and  after  the  frame  of  this 
Honse  of  Parliament  has  been  established, 
and  has  existed  for  so  many  years — whether, 
upon  the  distant  precedents  which  have 
been  referred  to,  yonr  lordships  can  for  a 
moment  think  that  the  esercife  of  the 
prerogetive  in  this  instance  is  justifiable 
npon  any  principles  of  the  constitution  P 

Now,  my  lords,  I  have  gone  over  what 
I  consider  the  dry,  but  not  wholly  un- 
interesting, part  of  this  subject.  J  was 
asked  by  my  friends  to  open  the  case  to 
you.  It  was  my  duty  to  ao  it  fully,  and 
to  touch  more  or  less  upon  all  the  points 
connected  with  it.  I  shall  be  followed  by 
some  of  my  noble  and  learned  Mends, 
who  will,  where  I  haye  omitted  anything 
malerial,  abundantly  supply  the  deficiency. 
I  leaye  this  part  of  the  case,  therefore, 
without  any  further  observations. 

What  then,  my  lords,  will  be  the  conse- 
quence of  the  mil  establishment  of  the 
validity  of  this  patent?  You  will  from 
time  to  time  have  appointments  of  this 
kind  continually  repeated.  You  will  be 
gradually  accustomed  to  them,  and  you 
will  find,  this  house  divided  into  two 
classes,  part  hereditary  peers,  aud  part 
peers  for  the  period  of  life.  My  lords,  one 
of  the  great  barriers  to  the  creation  of 
peers  for  the  purpose  of  answering  a  par- 
ticular object  of  the  Government  is  the 
hereditary  character  of  the  peerage.  To 
create  ten  or  twenty  or  thirty  hereditary 
peers,  and  thus  to  entail  that  increased 
number  of  peerages  permanently  upon. the 
House,  has  been  always  felt  to  be  a  task  of 
the  greatest  delicacy  and  risk.  No  man 
would  willingly  encounter  that  risk,  or 
dare  to  do  such  an  act.  It  was  done  upon 
one  occasion  in  the  reign  of  Queen  Arme, 
and  it  has  been  a  subject  of  denunciation 
ever  since,  from  that  time  to  the  present,  (a) 
But,  my  lords,  if  a  few  men  can  be  created 
peers  for  the  remainder  of   their  short 

(a)  This  creation  was  resorted  to  for  the 
purpose  of  overcomiiiff  the  opposition  in  the 
Honse  of  Lords  to  the  Tory  Ministry  of  Oxford 
(Harley)  and  Bolinghroke  (St.  John).  A.t  the 
meeting  of  Parliament,  December  7th,  1711,  the 
Queen  in  the  opening  passage  of  her  speech 
from  the  throne  said,  **  1  can  now  tell  yon  that 
notwithstanding  the  arts  of  those  who  delight  in 
war,  both  place  and  time  are  appointed  for 
opening  the  treaty  of  a  general  peace  **  (Com. 
Deb.  vol.  4,  p.  226).  The  Lords  by  62  votes  to 
54  carried  an  address  in  answer,  representing 
"  that  no  peace  can  be  safe  or  honourable  to 
Great  Britain  or  Europe,  if  Spain  or  the  West 
Indies  be  allotted  to  any  branch  of  the  Honse  of 
Bonrbon"  (Lords' Deb.  vol.  2,  p.  351).  The 
Whig  Peers  were  supported  by  the  Duke  of 
Somerset,  whom  the  other  ministers  had  refused 
to  meet  at  a  Cabinet  Council,  and  by  the  Tory 

MoTioF  OF  RarsBSNCB,  Lord  LwDinmsT. 


career,  how  easy  it  will  be  upon  an  emer- 
gency for  an  unscimpulons  minbter, — and 
we  have  had  many  unscrupulous  ministers, 
and  I  fear  we  must  anticipate  the  possi- 
lality  of  having  such  men  again — ^how  easy 
will  it  be  for  him  to  carry  any  mensnre  he 
may  wish  to  force  through  yonr  lordships' 
House  P  It  is  said  that  this  privilege  or 
this  prerogative  will  be  sparinfl^y  ex- 
ercised. I  do  not  give  way  to  such  a  de- 
lusion. It  will  be  too  powerful  a  weapon 
in  the  hands  of  a  Government  not  to  be 
used  whenever  convenience  shall  seem  to 
require  it.  It  is  said  you  are  not  to  reason 
against  a  power  because  that  power  may 
be  abused.  My  lords,  I  do  not  accede  to 
that  proposition  :  I  do  not  accede  to  that 
proposition  in  matters  of  constitutional 
policy.  I  would  give  no  power  that  is 
capable  of  being  abused,  unless  where  it  is 
necessary,  or  where  for  some  very  good 
reason  it  is  urgently  required.  No  sach 
necessity  exists  in  this  case.  This  I 
conceive  to  be  the  true  constitutional  doc- 
trine. It  is  one  which  I  have  always  held, 
and  which  I  can  never  relinquish. 

Earl  of  Nottingham,  whom  the  Whigs  allowed 
to  carry  the  Occasional  Conformity  Uill,  The 
Queen  was  believed  to  be  hesitating  which  party 
to  support.  On  the  same  day  a  resolution  to 
the  same  e£Pect,  proposed  by  Walpole  in  the 
House  of  Commons,  igras  defeated  by  882  vot«rS 
against  106  (Com.  Deb.  vol.  4,  p.  S28).  Go 
Dec.  20th,  the  majority  in  the  Lords  opposed 
the  wishes  of  the  Court,  refusing  bv  a  majority 
of  five  to  reco^ise  the  creation  of  the  Scotch 
Duke  of  Hamilton  as  Duke  of  Brandon  in  the 
peerage  of  Qreat  Britain  {ib.  351,  857  ;  and  be- 
low, p.  661).  They  feared  the  Court  would  have 
recourse  to  these  creations  for  the  purpose  of 
maintaining  a  constant  majority  in  the  house.  On 
Deo,  22nd,  they  refused  to  adjourn  beyond  Janu- 
ary 2nd,  and  carried  another  resolution  relating  to 
the  peace.  The  Ministiy  now  succeeded  in  pur- 
suading  the  Queen  to  create  twelve  new  peers, 
three  St  whom  were  eldest  sons  of  peers,  and  nine 
members  of  the  Honse  of  Commons  f  see  list  in 
Complete  Peerage,  vol  1,  p.  269n).  They  were 
created  December  81  st  and  January  1st,  and 
took  their  seats  when  the  House  met  after  the 
adjournment  on  January  2nd.  The  Barl  of 
Wharton,  "  the  same  day  they  were  introduced, 
when  the  question  of  adjourning  was  about  to 
be  put,  very  shrewdly  asked  one  of  them  whether 
they  voted  hy  their  foreman,  thereby  comparing 
them  to  a  petty  jury."  In  the  next  reign  this 
creation  of  peers  was  one  of  the  articles  of  im- 
peachment presented  by  the  House  of  Commons 
against  Hariey,  Earl  of  Oxford  (15  St.  Tr.  1083), 
and  led  to  the  introduction  of  the  Peerage  Bill  of 
1 7 1 9,  see  below,  p.  7d4fi.  See  also  Swift,  History 
of  ^e  Four  Last  Years  of  Queen  Anne,  &c. ; 
Boyer,  Life  and  Reign  of  Queen  Anne,  p.  538, 
&c. ;  Burnet,  History  of  My  Own  Times^  vol.  2, 
p.  583n,  &C.J  Stanhopj^History  of  Epglfoidyvol. 
1,  p.  497;  and  The  Frerogative  cl  Creating 
Peers,  a  pamphlet  published  in  1882. 
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Bnt,  my  lords,  are  there  no  g^at 
antboriiies  npon  this  subject  ?  I  conoeiye 
I  can  ]aj  before  yon  an  authority  of  the 
highest  character.  What  was  the  course 
and  conduct,  with  respect  to  this  question, 
pursued  upon  a  memorable  occasion  by  a 
noble  earl, (a)  formerly  the  First  Minister 
of  the  Crown  in  this  House,  a  statesman 
deeply  read  in  the  constitution  of  the 
counlvy,  who  considered  this  House  as 
one  of  its  great  bulwarks,  and  was  jealous 
of  its  priyueges, — a  noble  earl  for  whose 
memory  I  have  always  entertained  the 
highest  respect?  I  see  my  noble  and 
learned  friend  (h)  on  the  bench  above,  and 
he  will  correct  me  if  what  I  am  about  to 
state  is  erroneous.  Your  lordships  re- 
member the  groat  excitement  or  the 
Reform  Bill,  the  opposition  in  this  House, 
and  the  diflSoulty  of  overcoming  the  oppo- 
sition. The  subject  was  considered  in  a 
great  variety  of  forms.  It  was  at  one 
time  thought  that  the  difficulty  might  be 
met  by  calling  up  the  eldest  sons  of  peers 
from  the  other  House  of  Parliament,  but 
it  was  found  that  the  number  was  far  too 
small  to  produce  the  desired  effect.  It 
was  suggested  that  peers  for  life  might 
be  created ;  and  the  matter  was  considered, 
considered  by  Earl  Orey,  but  considered 
only  to  be  at  once  rejected.  Important  as 
it  was  to  carry  the  measare,  agitated  as 
the  country  was  in  favour  of  reform,  it 
was  considered  that  the  plan  proposed 
would  be  too  great  an  innovation,  a  change 
of  a  new  and  dangerous  character,  tending 
to  the  subvernion  of  the  character  of  this 
House,  and  it  was  rejected.  And  I  believe 
not  only  did  that  great  statesman  entertain 
the  opinion  I  have  mentioned,  but  our 
then  sovereign,  William  the  Fourth,  stated 
in  terms  that  he  would  never  consent  to 
Buoh  an  unconstitutional  mea8UTe.(c) 

My  lords,  I  do  not  conceive  that  this  is 
the  sole  authority  upop  which  I  can  rely. 

(a)  The  secoad  Earl  Orey,  Frime  Minister  io 
the  Befoim  Ministry,  died  17th  July  1845. 

(6)  Lord  Brougham. 

(c)  The  proposed  creation  of  peers  to  pass 
the  Beform  Bill  is  discussed  below,  pp.  522,  588, 
619,  6S2  ;  and  see  May,  Constitutional  History, 
▼ol.  1,  pp.  308-15, 6th  edit.  The  Correspondence 
of  Bfluri  Grey  with  William  IV.  during  the  time 
when  the  Beform  Bill  was  hefore  Parliament  was 
published  hy  the  third  Earl  Gre^  in  1867.  See 
the  Minute  of  a  conversation  with  the  King  on 
Jaanary  4th,  1832,  vol.  2,  p.  68,  and  the  sahse- 
qaent  communications.  They  contain  no  sug- 
gestion of  creating  peers  for  life,  and  bear  out 
Lord  Campbell's  statement,  below,  p.  588, 
that  no  such  creations  were  thought  of.  See 
Also  Lord  Brougham,  Political  Philosophy, 
▼ol.  3,  p.  808,  and  his  British  Constitution, 
1861,  p.  269,  where  he  writes,  "In  recent 
times  the  Goremment  of  which  I  formed  a  part, 
backed  hy  a  Targe  majority  of  the  Commons  and 


At  the  time  of  the  great  national  change, 
the  nnion  with  Ireland,  it  became  ne- 
cessary for  the  purpose  of  carrying  that 
measare  to  create  a  large  nnmber  of  Irish 
peers ;  (a)  bnt  so  great  was  the  number,  and 
so  great  the  inconyenience  likely  to  result 
from  it,  that  in  the  Union  Act  a  clause 
was  introduced  proyiding  for  the  nradual 
reduction  of  those  peerage8.(&)  Do  you 
suppose  that  the  eminent  statesman ,  Mr. 
Pittf  who  directed  all  those  proceedings, 
if  he  had  thought  it  justifiable  to  create 
peerages  for  li^,  would  not  at  once  haye 
resorted  to  such  a  step  for  the  purpose  of 
diminishing  the  inconyenience  of  so  large 
an  addition  to  the  peerage?  I  consider, 
therefore,  that  I  haye  these  two  great 
names,  the  name  of  Mr.  PUt  and  the 
name  of  the  distinguished  earl  I  haye 
referred  to,  as  witnesses,  giying  their 
decisiye  testimony  against  the  propriety 
and  constitutional  character  of  the  measure 
now  under  discussion. 

No  person  of  sober  reflection  can  wish 
to  see  the  influence  of  ministers  and  the 
subseryiency  of  the  House  in  any  degree 
increased;  but  if,  my  lords,  you  are  to 
haye  a  loose  mass  of  peers  in  this  House, 
composed  of  men  who  will  naturally  be 
desirous  of  haying  their  limited  estate 
extended  to  their  successors,  you  will 
create  a  new  influence,  you  will  create  a 
new  species  of  subserviency,  and  you  will 
augment  an  evil  which  is  already 
sufficiently  great.  My  lords,  I  well  re- 
member ike  cry  that  used  to  be  raised 
with  respect  to  the  prerogative  of  the 
Crown,  tne  Crown's  right  of  translating 
the  members  of  the  Episcopal  Bench  from 
one  see  to  another  and  more  lucrative  one. 
It  was  then  said  that  those  translations 
ought  no  longer  to  be  tolerated,  inas- 
much as  they  rendered  the  learned  and 
right  reyerend  bench  subservient  to  the 

of  the  people  out  of  doors,  carried  the  Reform 
Bill  through  the  Lords  by  the  power  which  his 
late  Majesty  had  conferred  upon  us  of  an  un- 
limited creation  of  peers  at  any  stage  of  the 
measure.  It  was  fortunate  for  the  constitution 
that  the  patriotism  of  the  peersi  acting  under  the 
sage  counsels  of  the  Duke  of  Wellington,  pre- 
vented us  from  having  recourse  to  a  measure  so 
full  of  peril.  I  have  always  regarded  it  as  the 
greatest  escape  which  I  ever  made  in  the  whole 
course  of  my  political  life."  Though  there  has 
been  only  one  such  creation  of  peers,  that  of 
1711,  see  above,  p.  499,  the  question  was  dis- 
cussed in  the  controversy  over  the  Peerage  Bill 
of  1719,  see  below  p.  784n,  and  again  on  the 
provision  in  the  Begency  Bills  of  1787  and  1811, 
restraining  the  Begent  from  creating  peers.  See 
**  The  Prerogative  of  Creating  Peers,"  London, 
1832. 

(a)  See  I^cky,  vol.  8,  p.  396. 

(6)  See  the  Fermoy  Peerage  case,  below, 
p.  728fi. 
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400  years  ago^  the  Grown  can  at  this 
period,  after  the  constitution  has  been 
long  settled,  and  after  the  frame  of  this 
House  of  Parliament  has  been  established, 
and  has  existed  for  so  many  years — whether, 
upon  the  distant  precedents  which  have 
been  referred  to,  yoar  lordships  can  for  a 
moment  think  that  the  exercipe  of  the 
prerogetive  in  this  instance  is  justifiable 
apon  any  principles  of  the  constitation  P 

Now,  my  lords,  I  have  gone  over  what 
I  consider  the  dry,  but  not  wholly  un- 
interesting, part  of  this  subject.  I  was 
asked  by  my  friends  to  open  the  case  to 
you.  It  was  my  duty  to  do  it  fully,  and 
to  touch  more  or  less  upon  all  the  points 
connected  with  it.  I  shall  be  followed  by 
some  of  my  noble  and  learned  friends, 
who  will,  where  I  haye  omitted  anything 
material,  abundantly  supply  the  deficiency. 
I  leaye  this  part  of  the  case,  therefore, 
without  any  further  observations. 

What  then,  my  lords,  will  be  the  conse- 
quence of  the  nill  establishment  of  the 
yalidity  of  this  patent?  You  will  from 
time  to  time  haye  appointments  of  this 
kind  continaally  repeated.  You  will  be 
gradually  accastomed  to  them,  and  you 
will  find  this  house  diyided  into  two 
classes,  part  hereditanr  peers,  and  part 
peers  for  the  period  of  life.  My  lords,  one 
of  the  great  barriers  to  the  creation  of 
peers  for  the  purpose  of  answering  a  par- 
ticular object  of  the  Goyemment  is  the 
hereditary  character  of  the  peerage.  To 
create  ten  or  twenty  or  thirty  hereditary 
peers,  and  thus  to  entail  that  increased 
number  of  peerages  permanently  upon. the 
House,  has  been  always  felt  to  be  a  task  of 
the  greatest  delicacy  and  risk.  No  man 
would  willingly  encounter  that  risk,  or 
dare  to  do  such  an  act.  It  was  done  upon 
one  occasion  in  the  reign  of  Queen  Arme, 
and  it  has  been  a  subject  of  denunciation 
eyer  since,  from  that  time  to  the  present,  (a) 
But,  my  lords,  if  a  few  men  can  oe  created 
peers  for  the  remainder  of   their  short 

(a)  This  creation  was  resorted  to  for  the 
purpose  of  oyercoDnnff  the  opposition  in  the 
House  of  Lords  to  the  Tory  Ministry  of  Oxford 
(Harley)  and  Bolingbroke  (St.  John).  At  the 
meeting  of  Parliament,  Deeember  7th,  171 1,  the 
Qaeen  in  the  opening  passage  of  her  speech 
from  the  throne  said,  "  1  can  now  tell  you  that 
notwithstanding  the  arts  of  those  who  delight  in 
war,  both  place  and  time  are  appointed  for 
opening  the  treaty  of  a  general  peace  "  (Com. 
Deb.  Tol.  4,  p.  226),  llie  Lords  by  62  votes  to 
54  carried  an  address  in  answer,  representing 
"  that  no  peace  can  be  safe  or  honourable  to 
Great  Britain  or  Europe,  if  Spain  or  the  West 
Indies  he  allotted  to  any  branch  of  the  House  of 
Bourbon"  (Lords' Deb.  yol.  2,  p.  351).  The 
Whig  Peers  were  supported  by  the  Duke  of 
Somerset,  whom  the  other  ministers  had  refused 
to  meet  at  a  Cabinet  Council,  and  by  the  Tory  | 
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career,  how  easy  it  will  be  upon  an  emer- 
gency for  an  unscrupulous  minister, — ftnd 
we  haye  had  many  unscrupulous  ministers, 
and  I  fear  we  must  anticipate  the  possi- 
lAlity  of  haying  such  men  again — ^how  easy 
will  it  be  for  him  to  carry  any  mesaiire  he 
may  wish  to  force  through  yonr  lordships' 
House  P  It  is  said  that  this  priyilege  or 
this  prerogatiye  will  be  sparinely  ex- 
ercised. I  do  not  giye  way  to  such  a  de- 
lusion. It  will  be  too  powerful  a  weapon 
in  the  hands  of  a  Government  not  to  be 
used  wheneyor  conyenience  shall  seem  to 
require  it.  It  is  said  you  are  not  to  reason 
against  a  power  because  that  power  may 
be  abused.  My  lords,  I  do  not  accede  to 
that  proposition :  I  do  not  accede  to  tb&t 
proposition  in  matters  of  constitutional 
policy.  I  would  giye  no  power  that  is 
capable  of  being  abused,  unless  where  it  is 
necessary,  or  where  for  some  yery  good 
reason  it  is  urgently  required.  No  such 
necessity  exists  in  this  case,  lliis  I 
conceiye  to  be  the  true  constitutional  doc- 
trine. It  is  one  which  I  haye  always  held, 
and  which  I  can  neyer  relinquish. 

Earl  of  Nottingham,  whom  the  Whigs  allowed 
to  carry  the  Occasional  Conformity  Bill,  The 
Queen  was  believed  to  be  hesitating  which  party 
to  support.  On  the  same  day  a  resolution  to 
the  same  effect,  proposed  by  Walpole  in  the 
House  of  Commons,  igras  defeated  by  2S3  yotrs 
against  106  (Com.  Deb.  vol.  4,  p.  328).  On 
Dec.  20th,  the  majority  in  the  Lords  opposed 
the  wishes  of  the  Court,  refusing  by  a  majority 
of  five  to  recognise  the  creation  of  the  Scotch 
Duke  of  Hamilton  as  Duke  of  Brandon  in  the 
peerage  of  Great  Britain  (t6.  851,  857  ;  and  he* 
low,  p,  661).  They  feared  the  Court  would  have 
recourse  to  these  creations  for  the  purpose  of 
maintaining  a  constant  majority  in  the  house.  On 
Deo.  22nd,  they  refused  to  adjoom  beyond  Janu- 
ary 2nd,  and  carried  another  resolution  relating  to 
the  peace.  The  Ministry  now  succeeded  in  pnr- 
Buading  the  Queen  to  create  twelve  new  peers, 
three  of  whom  were  eldest  sons  of  peers,  and  nine 
members  of  the  House  of  Commons  f  see  fist  in 
Complete  Peerage,  vol  1,  p.  269ii).  They  were 
created  December  Slst  and  January  let,  and 
took  their  seats  when  the  House  met  after  the 
adjournment  on  Jannaiy  2od.  The  Earl  of 
Wharton,  "  the  same  day  they  were  introdnoed, 
when  the  question  of  adjourning  was  about  to 
be  put,  very  shrewdly  asked  one  of  them  whether 
they  voted  by  their  foreman,  thereby  comparing 
them  to  a  petty  jury."  In  the  next  reign  this 
creation  of  peers  was  one  of  the  articles  of  im- 
peachment presented  by  the  House  of  Commcms 
against  Hariey,  Earl  of  Oxford  ( 1 5  St.  Tr.  1088), 
and  led  to  the  introduction  of  the  Peerage  Bill  of 
1 7 1 9,  see  below,  p.  7d4fi.  See  also  Swift,  History 
of  the  Four  LiUt  Years  of  Queen  Anne,  &c. ; 
Boyer,  Life  and  Beign  of  Queen  Anne,  p.  588, 
9cQ, ;  Burnet,  Hicftory  of  My  Own  Times,  vol.  2, 
p.  58dn,  &c. j  Stanhop^History^of  ^^siiid,Tol. 
1,  p.  427;  and  The  Prerogative  of  Cheating 
Peers,  a  pamphlet  published  in  1882. 
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Bnt,  my  lords,  ftre  there  no  g^at 
anthoritiee  opoxi  this  subject  ?  I  conceive 
I  can  laj  before  yon  an  authority  of  the 
highest  character.  What  was  the  course 
and  condaot,  with  respect  to  this  question » 
pnisned  upon  a  memorable  occasion  by  a 
noble  earl,(a)  formerly  the  First  Minister 
of  the  Grown  in  tibds  House,  a  statesman 
deeply  read  in  the  constitution  of  the 
oonntary,  who  considered  this  House  as 
one  of  its  great  bulwarks,  and  was  jealous 
of  its  privueges, — a  noble  earl  for  whose 
memory  I  haye  always  entertained  the 
highest  respect?  I  see  my  noble  and 
learned  friend  (h)  on  the  bench  above,  and 
he  will  correct  me  if  what  I  am  about  to 
state  Ib  erroneous.  Your  lordships  re- 
member the  groat  excitement  or  the 
Reform  BiU,  the  opposition  in  this  House, 
and  the  diflSculty  of  overcoming  the  oppo- 
sition. The  subject  was  considered  m  a 
great  variety  of  forms.  It  was  at  one 
time  thought  that  the  difficulty  might  be 
met  by  calliDg  up  the  eldest  sons  of  peers 
from  the  other  House  of  Parliament,  but 
it  was  found  that  the  number  was  far  too 
small  to  produce  the  desired  effect.  It 
was  suggested  that  peers  for  life  might 
be  created;  and  the  matter  was  considered, 
considered  by  Earl  Orey,  but  considered 
only  to  be  at  once  rejected.  Important  as 
it  was  to  carry  the  measure,  agitated  as 
the  country  was  in  favour  of  reform,  it 
waA  considered  that  the  plan  proposed 
would  be  too  ffreat  an  innovation,  a  change 
of  a  new  and  dangerous  character,  tending 
to  the  subversion  of  the  character  of  this 
House,  and  it  was  rejected.  And  I  believe 
not  only  did  that  great  statesman  entertain 
the  opinion  I  have  mentioned,  but  our 
then  sovereign,  William  the  Fourth,  stated 
in  terms  that  he  would  never  consent  to 
Buch  an  unconstitutional  measure,  (e) 

My  lords,  I  do  not  conceive  that  this  is 
the  sole  aathority  upop  which  I  can  rely. 

(a)  The  seooad  Earl  Grey,  Prime  Minister  in 
the  Befonn  Ministry,  died  17th  Jnly  1845. 

(6)  Lord  Brougham. 

(c)  The  proposed  creation  of  peers  to  pa^e 
the  Beform  Bill  is  discussed  below,  pp.  522,  588, 
619, 622 ;  and  see  May,  Constitational  History, 
▼ol.  I,  pp.  308-15, 6th  edit.  The  Correspondence 
of  JM  Grey  with  William  IV.  during  the  time 
when  the  Braorm  Bill  was  before  Parliament  was 
poblished  by  the  third  Earl  Grey  in  1867.  See 
the  Minnte  of  a  conversation  with  the  King  on 
Janusry  4tli,  1832,  vol.  2,  p.  68,  and  the  snbse- 
qaent  communications.  They  contain  no  sug- 
gestion of  creating  peers  for  life,  and  bear  out 
Lord  Campbell's  statement,  below,  p.  588, 
that  no  such  creations  were  thought  of.  See 
also  Lord  Brougham,  Political  Philosophy, 
vol.  3,  p.  808,  and  his  British  Constitution, 
iS61,  p.  269,  where  he  writes,  "In  recent 
times  the  Government  of  which  I  formed  a  part, 
bteked  by  a  large  majority  of  the  Commons  and 


At  the  time  of  the  great  national  change, 
the  nnion  with  Ireland,  it  became  ne- 
cessary for  the  purpose  of  carrying  that 
measure  to  create  a  large  nmnber  of  Irish 
peers ;  (a)  bnt  so  great  was  the  number,  and 
so  great  the  inconvenience  likely  to  resnlt 
from  it,  that  in  the  Union  Act  a  clause 
was  introduced  providing  for  the  gradual 
reduction  of  those  peerage8.(&)  Do  you 
suppose  that  the  eminent  statesman,  Mr. 
PtU,  who  directed  all  those  proceedings, 
if  he  had  thot^ht  it  justifiable  to  create 
peerages  for  li^,  would  not  at  once  have 
resorted  to  such  a  step  for  the  purpose  of 
diminishing  the  inconvenience  of  so  large 
an  addition  to  the  peerage?  I  consider, 
therefore,  that  I  have  these  two  great 
names,  the  name  of  Mr.  Pitt  and  the 
name  of  the  distinguished  earl  I  hare 
referred  to,  as  witnesses,  giving  their 
decisive  testimony  against  the  propriety 
and  constitutional  character  of  the  measure 
now  under  discussion. 

No  person  of  sober  reflection  can  wish 
to  see  the  influence  of  ministers  and  the 
subserviency  of  the  House  in  any  degree 
increased;  but  if,  my  lords,  you  are  to 
haye  a  loose  mass  of  peers  in  this  House, 
composed  of  men  wno  will  naturally  be 
desirous  of  having  their  limited  estate 
extended  to  their  successors,  you  will 
create  a  new  influence,  you  will  create  a 
new  species  of  subserviency,  and  you  will 
augment  an  evil  which  is  already 
sufficiently  great.  My  lords,  I  well  re- 
member ike  cry  that  used  to  be  raised 
with  respect  to  the  prerogative  of  the 
Crown,  tne  Crown's  right  of  translating 
the  members  of  the  Episcopal  Bench  from 
one  see  to  another  and  more  lucrative  one. 
It  was  then  said  that  those  translations 
ought  no  longer  to  be  tolerated,  inas- 
much as  they  rendered  the  learned  and 
right  reverend  bench  subservient  to  the 

of  the  people  out  of  doors,  carried  the  Beform 
Bill  through  tho  Lords  by  the  power  which  his 
late  Majesty  had  conferred  upon  us  of  an  un- 
limited creation  of  peers  at  any  stage  of  the 
measure.  It  was  fortunate  for  the  constitution 
that  the  patriotism  of  the  peers,  acting  under  the 
sage  counsels  of  the  Duke  of  Wellington,  pre- 
vented us  firom  having  recourse  to  a  measure  so 
full  of  peril.  I  have  always  regarded  it  as  the 
greatest  escape  which  I  ever  mt^e  in  the  whole 
course  of  my  political  life."  Though  there  has 
been  only  one  such  creation  of  peers,  that  of 
1711,  see  above,  p.  499,  the  question  was  dis- 
cussed in  the  controversy  over  the  Peerage  Bill 
of  1719,  see  below  p.  784n,  and  again  on  the 
provision  in  the  Begency  Bills  of  1787  and  1811, 
restraining  the  Begent  from  creating  peers.  8ee 
*'  The  Prerogative  of  Creating  Peers,"  London, 
1882. 

(a)  See  I^ecky,  vol.  8,  p.  396. 

(6)  See  the  Fermoy  Peerage  case,  below, 
p.  72811. 
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minister  for  the  time  being,  and  created  an 
improper  influence  over  that  respectable 
body.  My  lords,  in  consequence  of  the 
eqnaliEation  of  the  sees,  an  end  has  been 
pnt  to  that  complaint.(a)  Bnt  what  I  now 
fear  is,  that  yon  are  creating  a  new  body, 
to  be  placed  in  a  similar  situation,  subject 
to  the  same  influence,  and  chargeable  with 
the  same  subserviency.  My  lords,  I  have 
heard  it  said  that  the  prerogative,  if 
exercised,  would  be  a  convenient  and 
beneficial  instrument  for  the  purpose  of 
conferring  rewards  for  eminent  services 
rendered  to  the  State ;  I  must  c<mfess  that 
I  have  listened  to  that  mode  of  considering 
the  subject  with  feelings  somewhat  bor- 
dering upon  indignation.  Would  you 
glace  men  who  have  signalised  themselves 
V  great  and  eminent  services,  who  have 
blea  for  tbeir  country,  who  have  by  their 
exertions  added  to  the  power,  the  glory, 
and  the  character  of  the  nation — ^woald 
you  place  those  men  in  a  class  below 
those  who  shine  only  by  a  reflected  light, 
who  represent  and  are  distinguished  by 
the  past  services  of  others  P  I  do  not  go  so 
far  as  the  Boman  poet,  in  the  expressions 
which  he  puts  into  the  mouth  of  Ulysses, 
in  the  contest  for  the  arms  of  Achilles : — 

"  Nam  genus,  et  proavos,  et  quae  non  fecimus 
ipsi, 
Vix  ea  nostra  yoco."(6) 

I  will  not  go  quite  that  length,  but  I  say, 
that  while  I  respect  the  descendants  t)f 
men  who  have  done  great  and  glorious 
deeds  for  their  country,  I  respect  still 
more  Uiose  by  whom,  in  their  own  per- 
sons, similar  deeds  have  been  achieved. 
My  lords,  it  is  said  sometimes,  indeed  I 
have  heard  rumours  upon  the  subject,  that 
these  creations  are  to  be  confined  to 
members  of  the  profession  of  the  law. 
What,  my  lords,  I  ask,  have  the  profession 
of  the  law  done  that  they  are  to  be  placed 
in  this  degraded  position  P  1  assert,  and  I 
do  so  with  perfect  confidence,  appealing  to 
every  member  of  this  House  who  is  at 
all  acquainted  with  the  history  of  this 
country,  that  no  body  of  men  have  been 
more  distinguished  and  have  been  more 
successful  by  their  exertions  in  supporting 
the  liberty  and  maintaining  the  constitu- 
tion of  this  country,  than  members  of  the 
Erofession  of  the  law.  My  lords,  I  have 
card  something  whispered  about  their 
descendants ;  I  look  around  in  this  House 


(fl)  In  conseqaence  of  the  reports  of  the  1 
EcclesiaRtical  Commission  issued  in  1835  and 
1686  and  carried  into  effect  by  schemes  made 
under  the  authority  of  6  &  7  Will.  4.  c.  77. ;  see 
May,  Constitutional  History,  vol.  3,  p.  217, 
6th  edit. ;  Walpole,  History  of  England,  vol.  4. 
p.  409.  — r.  ,  I 

(6)  Ovid,  Met.  lib.  13,  140.  I 

MoTioir  OF  KaFBiuiiioa,  Lord  Ltndhubst. 


and  I  see  a  noble  and  gallant  ftiend  {a\ 
below  me,  distinguished  for  conduct, 
distinguished  for  personal  bravery,  one  of 
the  most  able  officers  in  Her  Majes^'s 
naval  service ;  I  find  him  here,  the  de- 
scendant of  a  noble  and  learned  lord  who 
presided  on  the  woolsack  for  many  years 
with  a  splendid  reputation.  I  look  on  the 
bench  above,  and  I  see  a  noble  earl  (6) 
remarkable  for  his  attention  to  his  duties 
in  this  House,  acute,  laborious,  full  of 
information,  always  rising  to  speak  with 
a  powerful  commanding  eloquence.  That 
noble  earl  is  the  descendant  of  a  learned 
Chief  Justice,  whose  memory  we  all  revere. 
I  see,  too,  at  the  table,  a  noble  lord  (c)  who 
holds  a  distinguished  office  in  this  House, 
whose  intelligent  and  impartial  adminis* 
tration  of  his  duties  has  given  him  a  high 
standing  in  the  estimation  of  all  your 
lordships.  In  the  presence  of  such  worthy 
descendants  of  distinguished  men,  1 
protest  against  your  lordships  sanctioning 
so  unjust  and  so  unwise  a  measure.  My 
lords,  I  remember  a  noble  earlCcO  opposite, 
who  was  lately  at  the  head  of  Her  liu^jesly  *8 
Gk>vemment,  exclaiming  in  a  moment  of 
excitement,  and  with  extraordinary  bit- 
terness, "We  are  lawyer-ridden  in  this 
House."  I  conclude,  therefore,  that  if  in 
consequence  of  this  new  system  we  are  to 
introduce  an  additional  flood  of  lawyers 
among  us,  the  efieot  will  be  that  you  will 
lose  the  valuable  assistance  of  the  noble 
earl,  and  that  he  will  hastily  take  his 
flight  to  the  north. 

It  is  said  that  we  want  judicial  strength 
in  this  House  to  discharge  the  appeal 
business  that  comes  before  ns,  bnt  there 
never  was  so  unfounded  a  charge:  I 
venture  to  sav  that  this  House  never  at 
any  moment  had  more  judicial  strength 
and  more  legal  knowledge  upon  which  to 
rely  than  at  the  present  moment.  There 
is  my  noble  and  learned  friend  on  the 
woolsack, (e)  who  first  practised  in  equity, 
then  was  raised  to  the  common  law 
bench,  with  the  universal  approbation  of 
the  profession  and  the  public,  and  who  is 
now  placed  on  the  woolsack ;  that  noble 
and  learned  lord  presides  on  the  hearing 
of  appeals.  And  there  is  my  noble  and 
learned  friend  who  sat  for  four  years  in 
the  Court  of  Chancery, (/)  and  who  per- 
formed what  has  ever  been  considered  a 
most  extraordinary  achievement,   for  by 

(a)  Lord  Hardwicke;  see  Complete  Peer- 
age, vol.  4,  p.  166. 

(6)  Lord  Ellenborough,  Govemor-Gcoeral  of 
India,  1841-4  ;  see  Complete  Pecraffe,  vol.  3.  p. 
255. 

(c)  Lord  Bedesdale,  Chairman  of  Committee^. 

(d)  Lord  Aberdeen,  Prime  Minister,  1852-^. 

(e)  Lord  Cranworth,  Baron  of  Ebccheqner, 
1886-49. 

(/)  Lord  Brougham,Lord  Chancellor,  1 8^0-^. 


SOS] 


Wenaleydale  Peerage  Case,  1856. 


[606 


his  perseTeranne,  iiidustry,  and  indefatig- 
able ]abonr,«he  swept  awaj  the  whole 
arrears  of  bosmess  in  that  court,  by  which 
it  was  at  the  time  all  but  oyerwbelmed, 
and  had  been  for  so  long  a  period  per- 
plexed and  disgraced.  My  noble  and 
learned  friend  is  also  intimately  conver- 
sant with  the  law  of  Scotland,  so  essential 
in  the  administration  of  justice  in  this 
House.  From  the  time  he  resigned  the 
Great  Seal  to  the  present  moment,  a  period 
of  nearly  twenty  years,  he  has  aniformly 
sat  and  assisted  in  the  administration  of 
justice  in  your  lordships*  House.  There 
\s  another  nohle  and  learned  lord  (a)  sitting 
near  me,  who  almost  from  his  infancy  has 
been  trained  to  the  knowledge  of  the  laws 
of  this  conntrj ;  for  some  years  he  held 
the  office  of  tiord  Ghanoellor  of  Ireland, 
and  by  the  great  reputation  he  there 
ai -quired  was  afterwards  eloyated  to  the 
high  oflSce  of  Lord  Ghanoellor  in  your 
lordships*  House,  and  he  now  attends 
regularly  to  the  hearing  of  appeals.  I  ask 
your  lordships,  in  what  manner  a  more 
competent  and  efficient  tribunal  can  be 
found  for  the  purpose  of  administering 
justice,  and  advising  your  lordships  upon 
questions  of  law  tlu^t  come  before  youP 
If  jour  lordships  think  that  b^  increasing 
the  number  of  the  judges  you  will  add  to  the 
weight  and  the  character  of  the  tribunal, 
I  must  say  that  I  entertain  a  very  differ- 
ent opinion.  In  proportion  as  you  increase 
the  number  yon  lessen  the  responsibility 
of  the  judges,  and  you  increase  the  re- 
liance  which  one  man  is  disposed  to  place 
on  the  opinion  of  another.  If  you  wish  to 
have  independent  judges  acting  with  self- 
reliance,  which  is  of  the  greatest  impor- 
tance, do  not  unnecessarily  increase  their 
number.  The  number  in  this  House  is 
quite  adequate  and  sufficient  for  the 
administration  of  justice.  But,  my  lords, 
how  can  this  be  an  excuse  for  the  present 
creation  P  I  entertain,  as  I  have  already 
stated,  the  highest  possible  respect  for  my 
learned  friend  the  late  Baron  of  the 
Exchequer,  (&)  but  what  are  the  laws  which 
are  administered  by  your  lordships  P  They 
consist  of  the  common  law,  the  law  of 
Scotland,  and  the  rules  of  equity.  These 
are  the  three  branches  which  are  involved 
in  the  administration  of  justice  in  this 
Hoube.  The  cases  of  common  law  are 
few  in  number,  and  whenever  a  difficulty 
arises  upon  any  question  of  importance 
respecting  them,  the  judges  are  summoned 
to  assist  in  your  lordships*  deliberations ; 
therefore  you  want  no  assistance  in  the 
administration  of  the  common  law  in  this 
HoQse.  But,  my  lords,  who  is  the  individual 

( a)  Lord  St.  Leonards,  Lord  Chancellor  of  Ire- 
land, 1884-35  and  1843-46 ;  of  Great  Britain,  1852. 
(&)  Baron  Wensleydale. 


who  is  selected  by  this  novel  mode  to  assist 
in  the  administration  of  justice  in  this 
House  P  I  wish  to  speak  of  him  with  the 
highest  possible  respect,  as  \  have  hither- 
to done.  He  is,  however  eminent,  merely 
a  common  law  judge.  You  do  not  want  a 
common  law  lord  in  this  House.  He  is 
conversant  only  with  that  part  of  the 
administration  of  justice  in  this  House  in 
which  you  are  most  efficient  and  want  no 
assistance.  He  has  never  been  conversant 
with  the  law  of  Scotland,  nor  with  the 
administration  of  justice  in  the  courts  of 
equity.  Placing  him  therefore  in  this 
House  for  the  purpose  of  assisting  in  the 
administration  of  justice  must  be  a  mere 
idle  pretence,  a  futile  endeavour  to  justify 
an  alteration  in  the  constitution  of  your 
lordships'  House. 

My  lords,  to  what  are  we  to  ascribe  this 
attempted  change  of  our  constitution  P 
Is  it  that  from  our  frequent  intercourse 
with  our  friends  on  the  other  side  of  the 
Channel  we  have  become  enamom*ed  of 
their  system,  and  contrasting  its  vigour 
and  independence  with  the  comparative 
indolence  and  subserviency  of  your  lord- 
ships' House,  we  are  therefore  anxious  to 
imitate  our  neighbours  in  the  constitution 
of  our  Parliament  P  My  lords,  it  is  but  a 
few  weeks  since  I  read  in  tlie  Moniiewr  an 
official  artiole,(a)  coming,  it  was  said,  from 
the  highest  source,  respecting  the  mem- 
bers of  that  body,  commenting  upon  their 
inefficiency,  their  feebleness,  their  want 
of  patriotism,  and  their  want  of  energy  to 
fulfil  the  high  destinies  to  whioh  they  were 
called  in  that  illustrious  assembly,  the 
Senate  of  France.  I  have  no  disposition 
whatever,  from  anything  I  have  seen  or 
heard  or  read,  to  reduce  the  hereditary 
character  of  this  House  to  that  life 
interest  upon  which  the  Senate  of  France 
is  founded.  My  lords,  the  hereditary 
character  of  .this  House  has  many  great 
and  important  advantages.  It  creates  a 
strong  feeling  to  maintain  the  stability  of 
the  constitution,  and  the  several  pai-ts  o\ 
which  it  consists,  in  their  relative  position, 
and  far  be  it  f^om  me  to  acoede  to  such  a 
measure  as  would  weaken  this  feeling. 
The  hereditary  principle  is,  indeed,  en- 
twined with  every  part  of  our  constitution. 
We  in  this  House,  in  common  with  the 
Crown,  enjoy  hereditary  rights,  and  ai-e 
bound,  mutually,  to  support  and  assist 
each  other.  As  hereditary  legislators  we 
form  a  barrier  and  a  defence  to  both  the 
other  branches  of  the  constitution,  to  pro- 
tect them  against  any  danger  from  wnat* 
ever  cause  it  may  proceed.  Break  in  upon 
this'principle  of  succession,  destroy  this  out- 
work, and  he  mast  be  a  bold  man  who  will 
venture  to  say  that  he  can  foresee  the  conse- 

(a)  Translated  in  the  Timet  of  Jan.  ISth,  1856. 
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qnenoeB   that  may   resnlt  from    such  a 
obange. 

My  lords,  this  qaestion  tnms  apon  so 
many  points,  it  requires  so  mach  careful 
investigation,  as  to  render  it  impossible 
that  it  should  be  satisfactorily  concluded 
by  a  discussion  in  this  House.  It  is, 
therefore,  for  the  purpose  of  examining 
every  part  of  it  with  proper  care  and  atten- 
tion that  I  have  given  notice  of  the  motion 
which  I  now  submit  to  your  lordships : 

"That  a  copy  of  the  patent  now  upon  the  table 
be  referred  to  the  Ck>inmittee  for  Privileges  for 
their  consideration  and  examination,  and  to 
report  thereon  to  the  Honiie." 

EA.KL  Gbanvillb  :  (a)  My  lords,  I  should 
state  that  I  could  hardljr  refrain  from 
joining  in  the  cheers  which  greeted  the 
sitting  down  of  the  noble  and  learned  lord 
opposite,  at  the  end  of  his  remarkable 
speech, — a  speech  remarkable  even  for 
him ;  but,  in  rising  to  follow  one  who  has 
long  enjoyed  the  greatest  popularity  in 
this  House,  after  a  speech  distinguished 
by  the  greatest  professional  learning  and 
experience,  and  delivered  with  the  singu- 
lar vigour,  both  of  mind  and  body,  which 
he  has  exhibited  just  now,  I  can  assure 
your  lordships  that  it  is  the  poverty  of  this 
side  of  the  House  in  law  lords,  and  not 
my  will,  which  compels  me  to  make  an 
attempt  which  mignt  be  compared  to 
taking  the  command  of  the  Channel  fleet, 
or  doing  any  other  act  that  would  indicate 

r'eat  courage,  or,  rather,  great  rashness, 
trust  I  shall  not  incur  your  lordships' 
displeasure  by  making  the  observations 
which  I  have  to  make  as  to  the  motion 
before  the  House  as  short  and  as  unpre- 
tending as  I  can.  I  am  sure  your  lordships 
must  have  heard  with  very  gi*eat  pleasure 
the  graceful  compliment  which  has  been 
paid  by  the  noble  and  learned  lord,  who  is 
so  well  qualified  to  speak  upon  the  subject, 
to  all  the  bygone  members  of  the  pro- 
fession of  the  law  who  have  sat  in  this 
House,  and  to  those  members  of  the 
profession  who  are  now  sitting  in  the 
House.  I,  my  lords,  entirely  agree  with 
the  noble  and  learned  lord,  in  the  admira- 
tion which  he  has  expressed  for  the  legal 
profession,  and  in  his  anxiety  that  we 
should  have  the  very  best  members  of  that 
profession  to  assist  us  in  this  House.  I 
well  recollect,  my  lords,  a  quarter  of  a 
century  ago,  what  an  outcry  there  was 
for  the  removal  of  the  spiritual  lords 
from  this  House. (&)  I  believe  that,  at  this 
moment,  there  is  no  feeling  of  that  kind 
in  the  country,  and  I  am  perfectly  sure 
that  your  lordships  would  tnink  it  a  blow 

(a)  Lord  President  of  the  Council. 
(6)  See  Pike,  History  of  the  House  of  Lords, 
p.  869. 

MoTioH  ov  Rbvbbbmob. 


to  this  House,  as  well  as  to  the  oountry, 
to  diminish  tiie  number  of  .the  spiritnal 
lords  of  the  House.  But,  if  we  ^el  the 
advantages  that  we  derive  from  their 
presence,  my  lords,  I  think  that  tiie 
feeling  is  still  stronger  with  regard  to 
the  noble  and  learned  members  of  the 
other  profession,  because  they  are  neces- 
sary in  our  evening  debates  not  only  in 
order  to  explain  to  us  what  the  law  is, 
but  to  explain  to  us  what  the  law  will  be 
when  we  shall  have  adopted  certain  words 
or  not.  The  speeoh  of  the  noble  and 
learned  lord  to-night,  and  the  enormous 
leaminff  and  ability  which  it  has  displayed, 
cannot  but  prove  the  advantage  which  has 
been   derived  to   this    House   f^om   the 

Eresence  and  the  assistance  of  the  mem- 
ers  of  the  profession ;  but,  if  this  is  the 
case  with  regard  to  our  daily  deliberations, 
how  much  more  is  it  the  case  when  the 
highest  judicial  tribunal  in  the  land  is 
united  with  this  House  P  I,  for  one, 
believe  that  there  could  be  no  greater  or 
more  severe  blow  given  to  the  dignity 
and  utility  of  your  lordships'  House  than 
the  severance  of  its  judicial  from  its  other 
duties.  But,  in  order  that  those  judicial 
duties  may  be  adequately  discharged,  it 
is  quite  clear,  although  the  nobto  and 
learned  lord  seemed  just  now  to  exclude 
the  common  law,  that  this  House  ought 
to  be  well  provided  with  peers  acquainted 
with  Chancery  Law,  Scotch  Law,  and,  I 
will  add,  with  Civil  Law.  I  certainly  do 
not  wish  for  30  law  lords,  as  the  noble 
and  learned  lord  implied,  I  think  that 
number  would  be  rather  too  mnch  of  a 
good  thing ;  but  still  I  am  quite  confident 
that  we  all  agree  that  we  must  keep  up  a 
proper  supply  of  first  rate  members  of  the 
profession. 

Now,  my  lords,  this  is  no  new  story. 
There  has  been  felt,  from  time  to  time,  a 
difficulty  in  maintaining  this  supply.  I 
hardly  know  (excepting  that  length  of 
time  makes  it  almost  a  matter  of  hiatory) 
whether  I  may  quote  to  your  lordships  an 
assurance  which  I  received  from  a  friend 
of  mine  in  whom  I  have  the  most  explicit 
confidence,  who  assured  me  that  the  late 
Lord  BathurH  had  told  him  that  Lord 
LwerpooVs  Government  came  unanimonaly 
to  the  conclusion  that  it  was  necessary  to 
make  life  peers,  and  that  it  was  from  a 
change  in  the  opinion  of  Lord  Liverpool 
alone  that  that  determination  was  not 
carried  out.  Your  lordships  have  a  perfect 
rieht  to  treat  this  statement  as  a  mere 
political  tale ;  but,  I  think,  in  the  course 
of  my  observations,  I  shall  be  able  to 
quote  to  your  lordships  a  letter  which 
will  somewhat  corroborate  this  hearsay 
evidence.  My  lords,  I  have  permission 
to  state  that  this  is  not  the  first  time  this 
attempt  has    been  made;   for,  in  1851, 
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under  the  adminiBtration  of  Lord  John 
22ftf3022,  the  offer  of  a  life  peerage  was 
made  to  a  most  distingaished  jadge, 
who  in  every  way  would  have  been  aa  orna- 
ment to  this  Honse,  bat  that  distingaished 
jndge  refased  the  offer,  and  gave  some 
modest  reasons  for  doing  so: — namely, 
that  be  was  already  employed  in  jndicial 
offices;  that  he  oould  not  ^ive  as  much 
time  as  he  should  consider  it  his  duty  to 
giro  to  hearing  appeals  in  this  House, 
and  that,  on  the  question  of  Scotch  Law, 
his  want  of  practice  in  it  for  ten  years 
had  disabled  him  from  being  of  as  much 
use  as  he  might  otherwise  have  been,  (a) 
Bat  the  last  reason  which  he  gave,  and 
which,  he  assures  me,  was  the  decisive 
one,  was,  that  although  he  thought  this 
exercise  of  the  prerogative  qnite  fitting, 
aa  he  thinks  it  now,  as  well  as  legal,  con- 
atitational,  and  expedient,  he  knew  that 
the  step  would  be  yery  unpopular  among 
his  learned  brethren,  and  that  (to  use  his 
own  words)  he  shrank  from  being  alone,, 
and  the  first  man  to  set  this  ezaniple. 
My  lords,  I  think,  whatever  this  case  may 
be  in  other  respects,  it  is  some  answer 
to  the  noble  and  learned  lord  who  has 
just  spoken,  when  he  complains  of  her 
Mfgesty's  Grt>vemment  wantonly  offering 
a  life  peerage  in  the  case  of  Baron  Parke, 
because  he  is  not  likely  to  have  children, 
to  say,  that  if  it  is  illegal  and  inexpedient, 
it  is  wrong  to  offer  this  life  peerage  to 
anybody;  but,  if  the  Government  are 
right  in  thinking  it  legal  and  expedient, 
and,  therefore,  constitutional,  I  think  it 
woidd  surely  be  a  great  advantage  to  them 
to  have  the  offer  accepted  by  a  man  so 
eminent  for  his  knowledge  of  the  law, — 
80  eminent  for  his  character, — so  entirely 
separated  from  the  Government  by  any 
political  tie, — and  whose  merits  have  been 
mall  respects  so  amply  borne  testimony 
to  hj  the  noble  and  learned  lord. 

Now,  my  lords,  the  question  raised  by 
the  noble  and  learned  lord  is,  whether 
the  mode  adopted  by  the  present  Govern- 
ment is  a  proper  one,  or  not  P  Certainly, 
on  the  first  opening  of  the  Session,  there 
was  BO  much  said  aboat  the  doubtful 
legality  of  the  act,  that  I  was  rather 
sorprised  to  find  that  that  noble  and 
learned  lord^  who  has  given  evidence, 
this  night,  of  having,  with  so  much 
labour,  gone  through  every  comer  of  the 
question,   should  have    entirely    shrunk 

(a)  The  reference  is  to  Dr.  Lushington,  who 
wu  engaged  in  a  considerable' nimiber  of  Scotch 
Appeals  m  1840  (see  1  Bobinson,  So.  Ap.),  but 
was  debarred  from  farther  practice  on  the  recon- 
stitQtioD  of  the  Admiralty  Court,  of  which  he 
was  judge,  by  3  &  4  Vict.  c.  65.  See  also 
Walpole,  Life  of  Lord  John  Russell,  vol.  2, 
p.  437. 


from  declaring  whether  the  act  is  illegal 
or  not.  I  think  I  need  not  remark,  what 
your  lordships  must  all  have  remarked, 
namely,  that  while  he  was  more  than 
usually  clear  in  his  statement,  he  did 
manage  to  confuse,  in  a  manner  of  which 
he  also  is  a  master,  the  legality,  the  ex- 
pediency, and  the  constitutional  nature 
of  the  question  together,  and  that  he 
carefully  refrained  from  giving  any  de- 
cided opinion  of  his  own  as  to  the  legality 
of  the  act.  The  noble  and  learned  lord 
went,  I  believe,  with  perfect  accuracy  and 
in  a  most  interesting  manner,  through 
the  case,  (and  I  shall  certainly  not  follow 
him  in  detail,  except  to  make  a  very  few 
remarks,)  and  referred  to  a  number  of 
precedents.  I  beg  your  lordships  to  con- 
sider that  I  offer  no  opinion  of  mine  in 
contradiction  of  the  noble  and  learned 
lord,  unless  I  am  supported  by  great  and 
learned  authorities ;  and  I  will  venture 
to  go  through  the  list  of  the  noble  and 
learned  lord,  who  objected  to  the  case  of 
Ouichard  D* Angle, (a)  who  was  created  in 
the  first  year  oi  Biohard  the  Second,  at  a 
time  when  certainly  this  House  did  begin 
to  assume  the  shape  which  it  subsequently 
attained,  but  which  has  been  since  more 
or  less  altered.  He  also  referred  to  similar 
creations  in  the  time  of  JSenry  the  Eighth, 
when  the  constitution  of  this  House  was 
changed,  and  afterwards  alluded  to  the 
great  changes  which  took  place  in  the 
reigns  of  the  two  last  Oeorges,  when  some- 
thing like  300  hereditary  peers  were 
added  to  your  lordships'  House. (.6)  I  come 
first  to  the  case  of  Omckard  I>*Angle,{e) 
which  the  noble  and  learned  lord  said  was 
no  case  at  all,  on  account  of  certain  cir- 
cumstances attending  the  creation.  The 
patent  of  ChMm/rd  B* Angle,  which  may 
be  seen  in  the  library,  describes  it  as  toUh 
vita  9wi  dwrante ;  and  in  Dugdaie  mention 
is  made  of  the  number  of  times  that  he 
was  summoned  to  Parliament.(<{)  The  noble 
and  learned  lord,  if  I  am  not  wrong,  for 
it  did  take  me  a  little  by  surprise,  said 
this,--"  This  proves  nothing  whatever, 
for  be  did  not  take  his  seat."  I  know 
that  he  did  not  take  his  seat,  as  required 
in  the  case  of  a  peer  who  is  sammoned ; 
but,  unless  I  am  perfectly  wrong,  I  believe 
the  peerage  is  clearlv  complete  by  the 
patent,  without  there  being  any  necessity 
whatever  for  him  to  take  nis  seat.  The 
noble  and  learned  lord  went  on  to  the 
case  of  the  Marquis  of  DtfhUn,  (e)  The  noble 


(a)  See  below,  p.  645. 
(6)  See  below,  p.  734  n. 

(c)  See  below,  p.  645. 

(d)  Sunmions  of  the  Nobility,  pp.  297,  300, 
302. 

(«)  See  below,  p.  646. 
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and  learned  lord  Raid  that  he  sat  merely  ' 
in  virtne  of  heing  Earl  of  Qjcford;  but,  if 
your  lordships  refer  to  fife{d0»,(a)  who 
describes  this  creation,  you  will  see  that 
the  marqnisate  was  for  life,  and,  so  far 
from  being  objected  to  by  the  Honse, 
when  he  came  to  the  Hoase,  he  was  per- 
mitted to  take  a  higher  place  than  earls, 
and  he  took  his  place  above  the  earls  in 
virtne  of  his  rans  as  Marquis  of  Dvhlin. 

Another  objection  was  made  (I  do  not 
wade  through  them  all)  by  the  noble  and 
learned  lord  to  the  Duke  of  Bedford,{h) 
because,  although  his  first  creation  was 
for  life,  he  was  subsequently  created  an 
hereditary  peer.  Why,  my  lords,  if  Baron 
Farke,  five  years  hence,  should  be  made 
an  hereditary  peer,  could  that  at  all 
afi*ect  the  question  of  his  having  been 
made  a  peer  for  life  now  P  These  peei'ages 
had  been  made  up  to  the  time  of  Henry 
the  Eighth,  and,  in  some  instances,  men 
sat  in  virtue  of  their  patent  rights  ;  but, 
my  lords,  the  noble  and  learned  lord  said 
that  there  is  a  maxim  to  this  effect,  that 
desuetude  takes  away  the  exercise  of  a 
prerogative  of  this  sort.  Now,  I  can  give 
no  opinion  of  my  own  upon  this.  I  should 
have  thought  that  the  noble  lord,  speaking 
with  the  great  authority  that  he  does, 
would  have  quoted  some  maxims  that  are 
to  be  found  in  the  books,  in  order  to  have 
supported  that  doctrine.  I  am  so  ignorant 
of  law  myself  that  I  hardly  feel  myself 
entitled  to  use  legal  maxims,  but  I  thought 
that  there  was  such  a  maxim  as  this, — wuHr 
him  twn/pus  oceurrit  regi, — a  maxim  which 
would  prevent  the  prerogative  of  the 
Grown  being  afiectcd  by  the  lapse  of  time. 
I  must  say  uiat  1  think  that  this  doctrine 
is  one  of  very  great  importance.  I  believe 
that  at  this  moment  nobody  will  doubt 
that  the  Sovereign  has  an  undoubted 
right  to  put  a  veto  upon  an  Act  of  Parlia- 
ment, but  that  right  of  veto  has  not  been 
exercised  for  the  last  150  years.  Would 
that  constitute  it  illegal  ?  or,  further,  does 
it  render  it  absolutely  necessary  that  the 
Crown  should  be  advised  every  now  and 
then  to  veto  some  Bill  for  the  purpose  of 
saving  the  prerogative  P(c) 

The  noble  and  learned  lord  said  that  we 
have  no  precedent  for  this  act.  1  en- 
tireljr  deny  that.  I  have  mentioned  those 
bearing  upon  the  case ;  but  1  say  that  I 
think  the  noble  and  learned  lord  would 
have  been  quite  right  if  he  had  showed 
that  700  years  ago  the  Crown  had  created 
peers  and  summoned  them  to  Parliament, 
and  that  for  700  years  since  the  Crown 


(a)  Titles  of  Honour,  759. 

(6)  See  below,  p.  650. 

(c)  See  Dicey,  Law  of  the  Constitution,  4th 
edit.,  p.  107 ;  Heam,  Government  of  England, 
p.  68. 

HoTioH  or  BsrsBBircB,  Earl  Obahvillb. 


had  created  and  summoned  no  peers  to 
Parliament;  I  think  it  would  then  be 
difficult  to  show  that  such  a  resuscitation 
of  the  prerogative  was  right  and  necee- 
sary.  But  when  the  Sovereign  has  gone 
on  uninterruptedly  creating  peers  in 
difl^erent  ways,  creatinp^  them  with  re- 
mainders to  all  their  heirs  general,  creat- 
ing them  with  remainders  to  the  heirs 
male  of  their  bodies,  creating  some  with 
very  extraordinary  remainders ;  some,  as 
is  the  case  at  this  moment,  skipping  a 
eeneration  and  going  to  the  second  son  of  a 
daughter  who  was  not  able  to  enjoy  the  title 
at  all— when  I  see  that  the  Crown  has 
been  constantly  seeking  out  persons  with- 
out children  to  inherit  their  nonouTB,  and 
thereby  creating  life  peers,  I  do  say,  if  I 
may  quote  another  legal  maxim,  mijiu  mi 
dare,  eitu  est  diaponere,  and  that  there  are 
precedents  up  to  a  very  late  period  to 
show  that  the  Crown  has  a  right  to  take 
this  step.  The  noble  and  learned  lord 
referred  to  the  creation  of  peeresses  fbr 
life ;  and  I  must  say,  that  his  remarks 
upon  the  immoral  character  of  those  ladies 
rather  strengthened  than  weakened  this 
part  of  the  case  as  regards  the  right  of  the 
Crown.  Suppose  the  Crown  had  granted 
a  peerage  to  a  woman  like  Lady  RuneU, 
the  enthusiasm  of  the  people  would  have 
prevented  any  one  ftrom  looking  too  nicely 
into  the  exact  circumstances  of  it;  but 
when  we  get  to  instances  of  unpopular 
Sovereigpis  creating  their  foreign  mis- 
tresses peeresses  for  life,  I  do  say  that  the 
fact  of  the  legality  of  those  creations  not 
being  questioned  goes  very  strongly  to 
establish  the  legality  of  the  present  Act. 
I  do  not  suppose  that  it  is  denied  by  die 
noble  and  learned  lord  that  those  peerages 
are  entirely  upheld.  My  noole  and 
learned  friend  alluded  to  the  case  of  the 
life  peerage  of  Lady  Bivers  as  having  no 
bearing  upon  the  present  case;  but  my 
noble  and  learned  friend  was  not  satisfied 
with  his  own  assertion, — he  quoted  a  legal 
decision,  and  I  certainly  should  not  have 
known  of  the  case  if  my  noble  and 
learned  friend,  the  Chief  Justice,(a)  hftd 
not,  with  his  usual  courtesy,  told  me  of  one 
which  was  likely  to  be  brought  against 
me.  I  cannot  conceive  of  anything  that 
can  tell  more  strongly  in  our  favour.  In 
the  first  place,  I  do  not  think  that  Chief 
Justice  BoUe  can  be  reckoned,  either  by  the 
noble  and  learned  lord  or  by  the  House  of 
Lords,  as  a  very  great  authority  upon 
questions  afiecting  either  the  privilep^  of 
the  House  of  Lords  or  the  prerogative  of 
the  Sovereign.  We  all  know  that  he  was  one 
of  the  great  Commonwealth  judges,  and 
therefore  his  opinion  cannot  be  considered 
to  have  any  very  great  weight  upon  the 

(a)  Lord  Campbell 
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preaent  case.  In  Styles'  Beporti,(a)  it  is 
stotedthAt— 

Hieh.  1650,  Banc.  Sap. — 

'*  The  CoDDtess  Riyers  pat  in  her  plea  of  pri- 
rilege  of  peerage  into  court  and  prayed  bj  Ser- 
geant Glin  of  her  counsel  that  it  might  be  read 
and  allowed." 

Upon  which  it  was  read  bj  Woodward, 
clerk  of  the  court.  After  which  Bolle, 
Chief  Justice,  said — 

"  It  is  questionable  whether  a  countess,  made 
so  bj  patent  only  for  her  life,  be  privileged  or 
DO ;  therefore  let  her  remain  in  the  custody  of  the 
theriS  till  Saturday,  and  not  be  turned  over  to 
the  eostody  of  the  mareschall,  and  then  move  it 
■pin." 

Ab  I  aaid  before,  I  am  isporant  of  law, 
but  I  Boppose  there  never  nas  been  a  case 
in  which  a  matter  has  been  postponed  by 
the  judge,  he  throwing  oat  a  snggestion 
on  the  one  side,  where  the  connsel  on  that 
side  did  not  rash  to  his  place  fortified  by 
authorities  on  a  point  about  which  the 
judge  had  shown  a  bias  on  his  side.  What 
happened?  The  connsel  against  Lady 
Bmra  came  back,  he  having  no  doubt 
searched  his  books  to  find  maxims  which 
would  confirm  the  opinion  of  the  judge. 
He  appears  to  have  entered  into  all  sorts 
of  ingenious  reasonings  concerning  the 
nou-investiture,  and  the  patent;  but  not 
one  single  word  did  he  say  with  regard 
to  the  suggestion  of  the  judge,  that  be- 
caose  her  patent  was  for  lire  only,  her 
plea  of  privilege  was  Questionable ;  and 
the  judge,  supported  by  several  other 
justices,  gives  nis  judgment  without  the 
slightest  reference  to  his  former  doubt.  (6) 
This  is  the  authority,  and  the  only  au- 
thority, which  my  noble  and  learned  friend 
has  Iffought  forward  to  prove  that  the 
creation  of  life  peerages  tor  women  can 
hsTe  no  bearing  upon  the  present  case. 
Whether  the  noole  and  learned  lord  was 
right  upon  this  question  or  not,  I  find  in 
the  hooks  four  or  five  instances  which 
prore  that  the  king  may  create  either  men 
or  women  noble  for  life,  which  instances 
veto  be  found  in  Selden, 
In  Sir  George  B&ifluiVs  case(c),  which  is 

(a)  Styles,  284  ;  see  above,  p.  495,  and  below, 
p.  577. 

(6)  «  Rolle,  Chief  Justice,  demanded,  if  one 
be  mads  a  baron  and  be  not  called  to  the  Parlia- 
■«it  by  writ,  or  comes  thither  by  rirtue  of  some 
clause  in  his  patent,  shall  he  be  exempt  from 
wrest  ?  quoii  diceret,  mm.  And  if  one  heretofore 
Md  had  twenty  knights'  fees,  could  he  have  come 
to  ParUament  by  reason  of  them?  And  held 
w  the  privilege  is  not  allowable,  for  she  never 
W  reference  to  the  Parliament,  or  to  do  any 
other  publie  serrice.  Jerman,  Nichohis,  and  Ask, 
i«<tices»  agreed  with  Bolle  in  aU."    Styles,  254. 

(e)  9  Bep.  95,  976.  This  dictum  was  obiter, 
u  the  case  does  not  deal  with  Peerage.  See 
nke.  History  of  the  House  of  Lofds»  p.  878. 

91500. 


cited  in  Go.  Litt.  1(%,  it  is  said — 

'*  But,  as  the  king  cannot  grant  to  any  one  that 
he  and  his  executors,  or  administrators,  shall  be 
counts  or  earls  for  years,  for  then  his  executors 
or  administrators,  one  being  appointed  by  him- 
self, the  other  by  the  ordinary,  would  be  earls ; 
so  without  question  the  king  may  create  an  earl 
for  life,  in  tail,  or  in  fee." 

This  was  the  judgment  of  the  Ohief 
Justice,  Chief  Baron,  and  Warburton, 
Justice.  I  find  another  instance  in  the  12th 
part  of  Coke's  Beporis,  which  I  believe  is 
not  so  great  an  authority  as  Go.  Litt. 
when  uncontradicted.  In  Lord  Aberga- 
venny'e  case(a)  Ooke  says — 

"  But  if  the  Ung  creates  any  baron  by  letters 
patent,  under  the  Great  Seal,  to  him  and  his 
heirs,  or  to  him  and  to  his  heirs  of  his  body,  or 
for  life,  etc.,  there  he  is  a  nobleman  presently, 
for  so  he  is  expressly  created  by  letters  patent  of 
the  king,  which  cannot  be  countermanded,  and 
he  ought  to  have  a  writ  of  summons  to  Parlia- 
ment of  right  and  of  course,  and  he  shall  be 
tried  by  his  peers  if  he  shall  be  arraigned  before 
any  Parliament ;  but  so  shall  not  he  be  who  is 
called  by  writ  until  he  sits  in  Parliament,  which 
is  the  diversity." 

Then  I  come  to  another  part  of  the 
Go.  Litt.  9b,  the  end  of  which  is  important. 
There  Gohe  says — 

'*  If  he  be  created  by  patent,  he  must  of  neces- 
sity have  these  words,  *  his  heirs,'  or  the  heirs 
male  of  his  body,  or  the  heirs  of  his  body,  etc., 
otherwise  he  hath  no  inheritance." 

Ajid  later,  Go.  Litt.  16b-~ 

"  As  an  estate  for  life  may  be  gained  by  marri- 
age, so  may  the  king  create  either  men  or  women 
noble  for  life."(6) 

(a)  12  Bep.  7. 

(6)  Go.  Litt.  166.  Earlier  in  the  same  page 
Goke  says  that  if  a  baron  "  be  created  by  letters 
patent  the  state  of  inheritance  must  be  limited 
by  apt  words,  or  else  the  grant  is  void."  In 
the  19th  edit.,  1832,  there  is  a  long  note, 
marked  A,  attributed  to  Gharles  Butler,  ques- 
tioning Goke's  statement.  The  note,  which 
is  referred  to  above,  p.  497,  and  below,  pp.  517, 
556,  587.  668,  675,  is  as  follows:— <* (A)  Note 
that  notwithstanding  Lord  Goke's  position  here  of 
the  king's  power  to  make  a  man  or  woman  noble 
for  life,  and  his  stating  in  his  9  Bep.  97,  98,  the 
king's  power  to  make  a  man  an  earl^fbr  life,  and 
notwithstanding  the  precedents  I  have  cited  above 
of  creation  for  h£e,  I  doubt  whether  the  legality  of 
such  creations  can  be  supported ;  1  am  rather  im- 
pressed that  the  quality  of  being  hereditary  is  of 
the  essence  of  our  peerage,  and  &at  attributing  to 
the  king  a  power  of  creating  peers  for  life  onlv, 
is  to  invest  the  Grown  with  a  power  of  gradually 
destroying  the  peerage  in  its  subsisting  state ; 
which  I  believe  is  ae  facto  such,  as  not  to 
furnish  an  instance  of  a  peer  sitting  as  a  lord  of 
Parliament  under  a  life  interest.  The  point 
seems  to  me  one  of  great  importance.  I  am  not 
aware  that  it  was  ever  judicially  determined.  It 
was  adverted  to  in  the  Purbeek  case(see  Nott  MSS. , 
and  GoUins's  claims,  299)  in  the  reign  of  Ghas.  2. 
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Well,  my  lords,  I  presame  that  your  lord* 
ships  will  not  deny  the  authority  of  Selden, 
not  only  as  an  eminent  lawyer,  bat  as  an 
eminent  antiquary;  and  I  find  no  less 
than  four  references  in  SeUden's  Titles  of 
Hononr  to  this  point,  the  last  of  which  par- 
ticularly refers  the  reader  to  some  cases. 
At  page  896  (a)  he  says — 

"TonchiDg  the  transmission  of  dignities  by 
inheritance  with  us,  some  cases  are  obvioas  in 
the  new  reports,  and  the  late  comments  on 
Littleton." 

Showing  that  he  had  read  those  comments, 
and  did  not  differ  from  them.  Then  he 
says  at  page  697— 

"  The  estate  limited  at  this  day  is  usually  to 
the  heirs  male  of  the  body  begotten,  anciently  the 
limitation  was  sometimes  in  fee,  sometimes  to 
the  heirs  of  the  body,  and  for  life  also." 

Again,  at  page  787,  he  says — 
**  The  forms  of  creations  hitherto  showed  (of 
a  Tiscount)  are  either  for  life  or,"  &c. 

At  page  892  he  says — 
''  Lady  Mary  Compton,  &c.,  whom  he  created 
CJonntess  of  Buckingham  for  life." 

The  noble  and  learned  lord  said  that  Selden 
gave  no  opinion  of  his  own.  I  think  that 
was  an  opinion  of  his  own  to  say,  "  The 

Sir  W.  Jones,  then  Attomey-Greneral,  for  the 
validity  of  the  surrenders  of  peerages  argued 
in  some  degree  from  the  king's  power  of  instances 
of  peerage  granted  for  life  :  Margaret,  ("ountess 
of  Norfolk,  created  Duchess  of  Norfolk  (21  B.  2. 
Rot.  Pari.  V.  5.  p.  355).  (This  creation  of  the 
countess  was  by  the  king  in  Parliament) ;  the 
mother  of  Villiers,  first  Duke  of  Buckingham, 
who  16  Ja.  1.  was  created  Countess  of  Bucking- 
ham (pee  2  Dug.  Bar.  432)  ;  Lady  Stafford 
created  by  Ja.  2.  Countess  of  Stafford  for  life 
in  the  same  patent  as  made  her  eldest  son  an 
Earl.  See  also  as  to  Alice,  Countess  of  Dudley, 
2nd,  Dug^  Bar.  226;  Barbara,  Duchess  of 
Cleveland,  with  remainder  to  another,  ib,  484 ; 
Louisa,  Duchess  of  Portsmouth,  486 ;  and  Susan, 
Baroness  Bellasyse  of  Osgoodby,  ib,  same  pas- 
sage. As  to  creating  a  peer  for  life.  Lord 
Shaftesbury,  who  in  the  Purbeck  case  took  the 
lead  against  the  validity  of  such  surrenders,  and 
so  prevailed  that  the  doctrine  became  judicially 
settled,  objected  pointedly  to  pressing  such  a 
point  upon  the  House  of  Lords,  it  not  being 
before  them,  and  signified  his  considering  it 
as  one  of  still  greater  consequence  tlian  the 
point  of  surrender.  I  observe  also  that  Lord 
Chancellor  Nottingham,  in  his  MSS.  of  the  Pur- 
beck case,  and  of  his  own  speech  as  a  peer,  though 
jealous  to  establish  the  doctrine  of  surrender,  and 
a  supporter  of  Sir  W.  Jones's  argument  in  other 
respects,  is  silent  as  to  the  king's  power  of  making 
a  peer  for  life,  and  thence  I  conjecture  that  he  saw 
cause  for  questioning  such  a  power.  Qu. as  to  pre- 
cedents of  creation  for  life,  remainder  to  another 
in  tail,  and  whether  the  present  Viscount  Lowther 
did  not  come  in  upon  such  a  remainder." 

(a)  The  references  are  Selden's  Works,  ed. 
Wilkins,  1726.  vol.  3. 

MoTiox  or  Rbpekencb,  Eabl  Okakyillr. 


forihs  of  creation  hitherto  ^owed  (of  a 
visconnt)  are  either  for  life  or,"  etc.  I 
believe  when  one  learned  man  qnotes 
another,  and  refers  his  reader  to  it  on  the 
question  of  inheritance,  that  shows  that 
he  acprees  with  the  opinion  to  which  the 
reader  is  so  referred. 

Now,  Comyns  is  an  authority  upon  this 
matter,  and  in  his  Digest  he  says,  too, 
that  it  may  be  limited  for  life  (Com.  Dig. 
tit.  Dignity).  My  lords,  Grw8e{a)  quotes 
Lord  Coke  in  the  same  way,  and  Black- 
stone  says(&) — 

"Creation  by  writ  has  also  one  advantage 
over  that  by  patent ;  for  a  persmi  created  by 
writ  holds  the  dignity  to  him  and  his  heirs  with* 
out  any  words  to  that  purport  in  the  writ;  but 
in  letters  patent  there  must  be  words  to  direct 
the  inheritance,  else  the  dignity  enures  only  to  the 
grantee  for  life ;  '* 

quoting  Co.  Litt.  9,  16,  which  I  have 
already  read — 

*'  For  a  man  or  woman  may  be  created  noble 
for  their  own  lives,  and  the  dignity  not  descend  to 
their  heirs  at  all,  or  descend  to  some  particular 
heirs,  as  where  a  peerage  is  limited  to  a  man,"  etc. 

Now,  my  lords,  considering  Blaehttons'e 
high  authority,  and  considering  how  mnch 
he  has  been  read  and  quoted,  and  the  fre- 
quent editions  of  his  work,  it  is  surely  some 
evidence  of  his  having  correctly  stated  the 
law  that  none  of  those  subseauent  commen- 
tators have  said  one  word  disputing  what 
he  has  laid  down.  But,  my  lorda,  I  am 
quite  sure  that  all  subseouent  authorities 
have  agreed  with  Lord  Coke ;  and  I  now 
come  to  a  judgment  delivered  by  a  Lord 
Chancellor  in  this  House,  in  wnich  the 
Lord  Chancellor,  speaking  of  the  power  of 
the  Crown  to  create  a  peerage  for  life, 
says,  that  it  appears  from  the  authorities, 
that  the  Crown  has  not  only  the  power  of 
creating  a  peerage  for  life,  but  powr  autre 
vie.  I  may  be  allowed,  perhaps,  to  say 
that  that  case  was  the  case  of  the  Earl  of 
Devon,{o)  and  that  the  Lord  Chancellor  was 
my  noble  and  learned  friend  oppoaite.(<2) 

I  will  now  quote  the  opinion  of  one 
who,  though  not  of  the  same  authority  as 
a  person  who  has  devoted  his  life  to  tlie 
practice  of  the  law,  yet  for  whom,  by  his 
mnctious  in  this  House,  we  have  been  led 
to  entertain  the  highest  respect,  and  who0e 
knowledge  of  the  law,  I  think,  is  of  aome 
importance.  It  is  from  Hania/rd  i  and  I 
will  take  the  liberty  of  quoting  Lord 
Bedesdale.  He  statea,  on  Jxme  the  27th, 
1851,(6)  that  he  should  propose,  on  a  ftitare 
occasion,  that  the  law,  in  the  same  way  as 
the  church,  should,  to  a  certain  extent,  be 

(a)  Cruise,  Dignities,  104. 

(6)  1  Bla.  Com.  400. 

(c)  S  St.  Tr.  N.S.  659. 

Cd)  Lord  Lyndhnist. 

(«)  Hans.,  voL  117,  p.  1811. 
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repreBented  in  their  lordships'  House  by 
the  holders  of  certain  offices,  and  that  they 
ihoQld  be  admitted  to  this  Hoose  as  Peers 
of  Fturliament  during  the  oontinnanoe  of 
holding  snch  offices.  On  that  occasion  the 
Lord  Chief  Jastioe,  Lord  CampheU  said 
that — 

« he  did  not  intend  to  offer  any  opinion  upon 
this  suggestion.  It  might  deserve  the  oonsidera- 
tioa  of  their  lordships.  His  noble  friend  pro- 
posed that  these  high  oflScers  should  have  a 
tempomy  peerage,  to  be  held  only  during  their 
teDore  of  office.  Now  this  coald  not  be  done  by 
ansddress  to  the  Crown.  The  Crown  might 
eredte,  by  its  prerogative,  a  peerage  for  life." 

Well,  I  think  I  have  adduced  some  autho- 
rities for  the  right  of  the  Crown  to  create 
a  peerage  for  life,  and  I  venture  to  appeal 
to  every  learned  lord  in  this  House, 
whether  he  will  get  up  in  his  place  and 
state  whether  the  doctrine  laid  down  by 
Lord  Ooke, — ^not  contradicted  by  any  sub- 
sequent decisions,  not  affected  by  any  sub- 
sequent statutes,  and  not  upset  by  the 
criticism  of  any  sufficient  authority, — is 
DOt  absolute  law  in  every  court  of  justice 
in  this  kingdom,  and  is  not  received  as 
8uch.(a)  The  noble  and  learned  lord  will 
Bay  that  I  have  not  made  out  my  case, 
and  he  has  quoted  a  most  learned  autho- 
rity, Mr.  Hwrgr<wet  as  upsetting  the  doc- 
trine of  Lord  Coke.  My  answer  to  my 
noble  and  learned  ftiend  is,  that  Mr.  Ha/r- 
fjrave  never  did  such  a  thing.  I  think  if 
my  noble  and  learned  friend  will  refer  to 
the  edition  from  which  he  took  that 
note,  he  will  see  that  it  is  marked  with  a 
letter  and  not  with  a  number,  and  I  think 
he  wiU  see  that  the  edition  itself  was  pub- 
lished long  after  the  death  of  Mr.  M<ir' 
grave,  and  I  am  not  sure  whether  it  was 
Qot  after  the  death  of  Mr.  Butler ;  and  the 
anonymous  editor  of  that  edition  states  in 

(a)  See  Lord  St.  Leonards'  reply  to  this 
challenge  below,  p.  536.  At  the  end  of  the  re- 
port of  the  itfoairose  Peerage  claim,  heard  before 
the  Committee  for  Privileges  in  1858,  and  re- 
ported in  1  Macq.  401,  the  reporter  inserted  the 
foI]oii>ing  note  at  p.  443 : — 

*'In  the  coarse  of  the  argument  Lord  Lynd- 
hust  asked  '  Were  there  life  peerages  in  Scot- 
land? In  England  they  were  not  uncommon 
formerly.  Lo^  Broogham  agreed  in  this,  and 
the  point  is  made  certain  by  the  late  Sir  Harris 
Nicolas,  who  in  his  Letter  to  the  Duke  of 
Weltington  collects  the  cases  with  arg^uments  on 
their  propriety  and  legality.'  See  below,  p.  624n. 

''Ilie  Attomey-Geneial,  in  answering  Lord 
Lyadhurst's  question,  said  that  life  peerages 
dki  aaeiently  exist  in  Scotland.  The  present 
case  he  apprehended  showed  this,  and  Mr. 
Kiddell's  hook  proved  it." 

No  dieta  to  this  effect  have  been  found  in  the 
fnll  report  of  the  proceedings  in  the  Montrose 
case  published  by  the  Earl  of  Crawford  and 
Balearres,  London,  John  ^(array,  1855. 


I  an  adyertisement  that  all  those  additional 
notes  are  by  Mr.  Butler,  I  must  remark 
that  Mr.  Butler  did  not  undertake  this 
part  of  the  work ;  but  Mr.  Hargrave  and 
Mr.  Butler  divided  the  work  between 
them,  and  this  note  (a)  of  Mr.  Butler's  is  in 
Mr.  Ha/rgrave*8  part  of  the  work.  I  am 
not  surprised  at  the  noble  and  learned 
lord  making  so  much  of  it,  or  at  his  having 
referred  to  Lord  Shapeebwry  to  give 
validity  to  it.  But  I  think,  if  my  memory 
does  not  deceive  me  very  much,  that  Lord 
Shaftesbury  was  praised  by  a  poet  for 
being  clean-handed,  and  not  for  being  a 
good  lawyer.  This  I  find  mentioned  in  a 
book  which  is  quoted  in  both  Houses  of 
Parliament  eyery  night  of  the  session.  I 
find  in  MaemdoAfs  History  of  England 
this  passage — 

"  Even  Shaftesbury,  vigorous  as  his  intellect 
was,  painfully  felt  his  want  of  technical  know- 
ledge." 

And  in  a  note  he  gives  an  anecdote  illus- 
trative of  Lord  Bkafte$bury*s  embarrass- 
ments. If  my  noble  and  learned  friend 
will  refer  to  Margrave* s  book,  he  will  see 
that  the  writer,  whoever  he  may  be,  of 
this  note  refers  in  it  to  "  above-mentioned 
authorities,"  whereas  none  such  are  pre- 
viously cited ;  so  that  it  is  clear  that  if  it 
is  a  note,  it  is  only  a  fragment  of  a  note, 
and  there  is  no  sort  of  proof  that  this  note 
was  ever  seen  by  Mr.  Hargrove,  or  else  it 
may  have  been  seen  and  objected  to  by 
him.  It  is  a  posthumous  note,  and  in  all 
OTobability,  it  it  had  been  seen  by  Mr. 
Butler,  it  would  also  very  possibly  have 
))een  rejected  by  him  afterwards.  If  such 
a  flimsy  note  as  this,  which  shows  that 
the  writer  had  neyer  referred  to  some  of 
the  quotations,  is  to  be  accepted,  I  think 
tho  authority  of  Lord  Ooke  is  gone  for 
ever,  and  I  expect  that  no  little  confusion 
would  be  created  in  courts  of  law  by  such 
a  consequence  as  that. 

The  noble  and  learned  lord,  I  think, 
really  anticipated  what  I  was  about  to  say 
by  the  careml  way  in  which  he  avoided 
expressing  an  opinion  upon  the  legality  of 
the  act.  He  taiked  a  great  deal  about  its 
unconstitutionality.  All  that  we  con- 
tend for  is,  that  it  is  legal,  and,  if  legal,. 
it  can  also  be  shown  that  it  is  ex- 
pedient, and  being  expedient,  it  be- 
comes perfectly  constitutional.  I  should 
like  any  noble  lord  to  define  the  word 
"  constitutional "  separately  from  those 
two  qualifications.  The  noble  and  learned 
lord  brought  forward  the  supposed  case  of 
a  minister  of  the  Grown  senoing  for  a  regi- 
ment of  Life  Ghiards  and  granting  them 
peerages  for  life.  Of  course  that  would 
DC  unconstitutional,  and  the  proper  course 


(a)  See  above,  p.  5l4n. 
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to  pnrsne  clearly  would  be  for  Parliament 
to  impeach  and  hang  the  minieter  who  ad- 
Tised  such  a  course.  The  noble  and  learned 
lord  also  spoke  of  the  injury  that  would  be 
done  to  the  members  of  the  legal  profession 
by  not  continuing  to  reward  them  as 
has  hitherto  been  done,  and  making  them 
an  exception  to  the  general  principle  on 
which  peerages  are  now  created.  Now, 
my  loros,  in  that  part  of  his  speech,  my 
noble  and  learned  friend  passed  a  most 
eloquent,  and,  I  have  no  doubt,  a  most 
agreeable  and  well-deserved  panefi;yrio 
upon  several  noble  lords  here,  and  the 
descendants  of  noble  lords  who  were  for- 
merly members  of  the  leeal  profession. 
Tf  I  were  obliged  to  take  we  converse  of 
my  noble  and  learned  friend's  proposition, 
if  it  were  necessary  for  my  argument  to 
do  so,  and  to  point  out  anv  noble  lord 
whom  I  considered  unworthy  of  sitting 
here,  I  certainly  should  shrink  from  the 
task.  It  would  be  unbecoming  in  me,  and 
highly  distasteful  to  your  lordships,  if  I 
ventured  to  insinuate  of  any  noble  lord 
that  he  was  not  perfectly  worthy  of  the 
place  that  he  holds.  But  in  this  case,  as 
in  a  case  of  law,  I  shall  venture  to  appeal 
from  one  eminent  lawyer  to  another,  from 
the  living  to  the  dead,  with  regard  to  the 
inconvenience  which  my  noble  and  learned 
friend  slurred  over  very  much,  of  confer- 
ring an  hereditary  peerage  on  a  lawyer 
who  may  be  unable  to  sustain  the  dignity 
either  from  a  want  of  fortune  or  some 
other  cause.  My  lords,  I  propose  to  read  a 
letter  from  Lord  Chancellor  Eldon  to  Lord 
Kenyan,  and  it  is  the  more  remarkable  that 
this  noble  lord  was  the  chancellor  to  an 
administration  which  it  seems,  from  the 
hearsay  evidence  which  I  have  already 
quoted, (a)  had  unanimously,  at  one  time, 
agreed  to  propose  those  life  peerages,  and 
were  only  overruled  by  one  single  member 
of  the  government  from  his  fear  of  the 
jealousy  which  would  be  excited.  '  It  is  a 
published  letter,  and  as  a  really  clear 
consideration  of  this  case  is  of  great  im- 
portance to  your  lordships,  I  will  venture 
to  read  the  whole  of  it(6) — 

"  My  dear  Lord,(c) — I  thank  you  for  vour 
letter,  and  a  fit  of  the  gout  preventing  me  from 
going  to  Westminster,  I  shall  now  make  an  efibrt, 
though  in  pain,  to  trouble  you  with  a  few  lines. 
I  agree  with  you  that,  generally  speaking,  the 
chief  justice  of  the  King's  Bench  should  be  a 
peer,  even  if  there  had  been  no  usage  upon  the 
subject.  But  then  the  state  of  the  profession 
must  admit  of  it.  I  have  not  been  able  to  find 
(in  that  state)  a  fitter  person  for  it  than  Abbott. 

(a)  Lord  Li verpoors  Administration,  181S-27 ; 
see  above,  p.  508. 

(6)  Printed  in  Twiss,  Life  of  Lord  Eldon, 
vol.  2,  p.  32S. 

(c)  Lord   Kenyon,   son    of    Lord    Kenyon, 

Motion  of  BErxRBMOB,  Eabl  Grawvillx. 


Now,  see  the  effect  of  this.  Lord  Mansfield  had 
had  long  practice  in  lucrative  situations  at  the 
bar;  he  was  of  a  noble  family;  he  was  not 
likely  to  have  descendants,  that  is,  issue.  Your 
father  had  been,  at  the  bar,  the  most  eminent 
lawyer  of  our  times ;  he  had  made  by  his  prac- 
tice, independently  of  the  law  offices,  a  larger 
fortune  than  any  professional  man  of  his  time. 
When  called  to  the  King's  Bench,  I  know  (I 
think)  myself  that  a  peera^  was  one  object 
with  hiia  in  accepting  the  office ;  and  if  Prori- 
dence  had  not  suffered  him  to  live  bat  the 
shortest  time  in  the  office,  a  peerage  would  have 
gone  to  his  children  with  ample  means  to  sap- 
port  the  dignity.  Lord  Ellenboiough  bad  like- 
wise made  much  less,  certainly,  at  the  bar,  but 
if  he  had  died  before  Mr.  Way,  I  doubt  whether 
the  peerage  there  would  have  been  either  oou- 
venient  to  the  family  or  useful  to  the  public. 
As  to  the  Common  Pleas,  when  Chief  Justice 
De  Grey  went  out " — 

I  must  be  allowed  to  say  upon  this  point, 
as  I  am  sure  everv  one  of  your  loroBhips 
would,  that  we  should  all  regard  it  aa  a 
misfortune  that  the  descendants  of  Lord 
EUenborough  should  be  absent  from  the 
deliberations  of  this  House.  I  muse  appeal 
to  your  lordships  to  say  whether,  aup- 
posing  even  Lonl  EUenborough  had  been 
made  only  a  life  peer,  my  noble  friend 
opposite  would  not  have  been  seated  in 
this  very  place  at  this  very  moment  P 

**  As  to  the  Common  Pleas,  when  Chief  Jus- 
tice De  Grey  went  out,  they  gave  him  a  peerage 
in  order  to  find  a  chief  judgeship  for  Wedder- 
burn.(,a)  You  see  that  peerage  has  been  obliged 
to  be  helped  out  by  office.  Lord  Loughborough 
had  no  children  ;  his  peerage,  therefore,  as  Lord 
Loughborough,  could  not  descend,  and  his  office 
would  support  him  during  his  life.  What  he 
meant,  when  he  left  the  chancellorship,  by 
getting  an  unendowed  earldom  for  his  nephew, 
I  cannot  pretend  to  say.  When  I  came  to  the 
Common  Pleas,  I  had  made  some  fortune  in  a 
successful  practice  at  the  bar,  and  in  the  great 
law  offices,  which  I  held  nearly  twelve  years.  (6) 
Mr.  Pitt  was  unwilling  to  give  me  an  office 
which  would  take  me  out  of  Parliament;  I  coald 
not  be  in  it,  jinless  in  the  House  of  Lords,  and  I 
can  assure  you  that  I  have  often  thought,  that 
if  I  had  survived  the  acceptance  of  the  peerage 
but  a  short  time,  I  had  accepted  what  would 
have  been  a  nuisance  to  my  family,  and  no 
benefit  to  the  public.  Of  our  dear  finend  Lord 
A.,  (c)  can  anybody  now  say  that  it  was  a  wise 
measure  on  his  part  to  accept  a  peerage  ?  Now, 
as  to  Abbott,  his  practice  has  been  behind  the 
bar;  he  never  had  any  office, — I  think,  not  a 
silk  gown ;  he  enters,  therefore,  upon  the  office 
in  very  moderate  circumstances,  with  a  con- 
siderable family.  The  permanent  offices  of  piofit 
in  the  gift  of  the  Chief  Justice,  as  I  nnderstand, 
widiout  exception,  are  not  any  of  them  likely  to 

(^a)  Made  Chief  Justice  of  C.P.  and  created 
Baron  Loughborough,  1780;  Lord  Chancellor, 
1793-1801 ;  Earl  of  Bosslyn,  1801. 

(6)  1787  to  1799. 

(c)  Lord  Alvanley. 
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be  Ticant  while  he  is  likely  to  live  or  to  hold 
hif  ofioe." 

Mj  lords,  those  offices  do  not  exist  now. 
A  judge  might  live  to  all  eternity,  and  he 
woald  never  have  an  opportunity  of  provid- 
ing' offices  for  his  aescendants  m  that 
way.  (a) 

*'  What  he  can  tfave  oat  of  the  other  emoluments 
of  the  office,  he  did  not,  and,  indeed,  he  coald 
not  think,  wonld  enable  him  to  transmit  with  a 
peeiage  a  fdlly  competent  fortune  to  support  it ; 
his  health  is  tender,  and  his  eyesight  not  in  a 
?ery  safe  state ;  upon  the  whole,  his  own  diffi- 
ealty  about  taking  the  office,  was  the  apprehen- 
tioD  that  peerage  was  to  go  with  it.  He  imme- 
diately determined,  if  it  was  not.  As  to  himself, 
this  detennination  appears  to  me  to  have  been 
quite  right  If  a  contrary  determination  would, 
as  to  the  puhlic,  have  been  right  in  any  other 
penoD  at  the  bar,  where  are  you  to  find  one 
(in  whom,  in  point  of  circumstances,  it  had 
been  right  with  peerage)  to  whom  this  great 
office  could  have  been  offered  ?  The  Attomey- 
Geneial,  (6)  from  his.deafness,  could  take  neither 
chiefship ;  that  of  the  King*s  Bench  could  not 
be  offered  to  so  young  a  man  as  the  Solicitor- 
General.(c)  He  refused  the  Conmion  Pleas,  as  not 
yet  haTing  any  fortune  to  leave  to  his  family. 
Upon  the  whole,  we  endeavoured  to  do  the  best 
we  could ;  we  could  not  do  what  reaUy  would 
have  been  unexceptionable — it  was  impossible.'* 

Now,  I  leave  it  to  Lord  Eldon  to  show 
that  there  are  inconveniences,  some  of 
them  unknown  to  the  generality  of  your 
lordships,  in  the  creation  of  hereditary 
peerages.  My  lords ,  I  will  now  take  a  case, 
and  I  am  sure  tJiat  the  noble  and  learned 
iord  near  me  will  forgive  roe  for  doing 
80.  I  think  I  can  illustrate  what  I  mean 
without  making  any  invidious  allusions. 
It  is  impossible  for  vour  lordships  to 
have  listened  to  the  debates  in  this  Mouse, 
and  not  to  be  aware  that  my  noble  and 
learned  fHend  (Lord  Camnbrn}  has  very 
ertensive  estates  in  Lrelano,  that  he  enjoys 
the  advantage  of  having,  as  an  appen- 
dage to  those  estates,  a  house,  with  a 
court  and  garden,  and  that  my  noble  and 
isamed  fnend  also  has  a  son,  who  has 
not  shrunk  from  occupying  a  prominent 
position  in  public  life.     But  I  will  put  to 


(a)  There  is  an  account  of  these  offices  and 
their  abolition  in  the  Second  Report  of  the  Com- 
nuMkm  on  the  administrative  departments  of  the 
Courts  of  Justice,  1874,  c.  1107.  The  Black 
Book,  or  Corruption  Unmasked,  1820,  alleges 
that  the  offices  in  the  patronage  of  the  Chief 
Justice  were  of  the  annual  value  of  21,964/.,  and 
t^  in  respect  of  two-thirds  of  that  sum  there 
were  no  duties  to  perform.  The  Marshalship 
of  the  King's  Beneh  Prison  is  also  alleged  to 
lunre  been  worth  6,000/.  a  year  from  the  profits 
of  the  nle  of  ale  and  porter  to  the  prisoners. 

(I)  Sir  Saniuel  Shepherd. 

(c)  Sir  Robert  Gilford. 


my  noble  and  learned  friend  the  converse 
of  this.  It  would  nob  have  rendered  him 
less  eminent  as  a  lawyer,  less  ^^at  as  a 
judge,  if  he  had  had  nothing  to  live  upon 
but  his  salary  and  his  pension  as  a  judge, 
and  if  his  son,  entertaining  a  distaste  for 
public  life,  preferred  the  professional  en- 
gagements in  which  he  was  concerned,  and 
my  noble  and  learned  friend  did  not  wish 
to  be  created  a  peer.  I  say  it  would  have 
been  a  hard  thing  upon  Sir  John  Gamjphell, 
and  a  still  harder  thinff  upon  this  Btonse, 
if  we  had  been  deprived  of  the  advantages 
of  his  daily  services  here. 

My  noble  and  learned  friend  (Lord 
Lyndhwrst)  referred  to  the  question  of  the 
independence  of  this  House  being  endan* 
gered  by  the  creation  of  life  peerages  in 
one  part  of  his  argument,  which,  I  reallv 
thiuK,  requires  very  little  answer,  although 
he  has  seen  fit  to  introduce  it  into  this 
case,  namely,  that  peers  created  only  for 
life  would  be  subservient  to  the  Crown, 
because  they  would  be  always  looking  to 
the  minister  for  the  time  bein^  to  be 
created  hereditary  peers.  My  lords,  I 
think  if  they  had  fortune  enough  to  sus- 
tain the  dignity  of  an  hereditary  peerage, 
they  would  have  an  undoubted  claim  upon 
the  minister ;  but  is  this  necessarily  to 
have  a  servile  influence  upon  their  actions  P 
Will  anybody  tell  me  that  there  is  not  a 
single  baron  in  this  House — ^not  a  single 
viscount,  not  a  single  earl,  and  not  a 
single  marquis  who  wishes  for  a  step  in 
the  peerage  P  Is  there  anybody  who  will 
tell  me  that  there  is  not  a  single  duke 
who  wishes  for  the  Knighthood  of  the 
Garter,  or  who  wonld  not  feel  rather  hurt 
if  the  lord  lieutenancy  of  his  county  was 
not  given  to  him  P  Will  anybody  pretend 
that  those  fair  objects  of  ambition  have 
the  efiect  of  making  a  subservient  or  a 
dependent  race  of  peers  in  this  House  P 
When  the  noble  ana  learned  lord  talks  of 
two  classes,  have  you  not  Irish  and  Scotch 
peers  sitting  in  tnis  House,  who  are  sub- 
lect  to  the  same  influences  as  well  as  the 
lords  spiritual,  who  are  also  peers  for  life. 

I  think,  my  lords,  the  strongest  point 
that  has  been  raised  against  the  exx)ediency 
of  this  measure  is  the  power  which  it  is 
said  would  be  conferrea  upon  a  minister 
of  swamping  your  lordships*  House  if  he 
chose.  iNow,  my  lords,  I  think  that  we 
all  know  what  happened,  and  what  was 
referred  to  by  my  noble  and  learned  friend 
when  he  dwelt  upon  this  point.  In  the 
time  of  William  the  Fourth,  the  constitu- 
tion had  arrived  almost  at  a  dead  lock, 
and  Lord  Orey  and  the  noble  and  learned 
lord  opposite,  feeling  themselves  backed 
up  by  the  country,  which  was  at  that  time 
almost  bordering  upon  a  state  of  revolu- 
tion, advised  the  Crown  to  create  a 
number  of  new  peers ;  and  the  noble  and 
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learned  lord; in  a  book,  (a)  which  is  not  only 
nsefal  to  Englishmen,  but  which  has  re- 
cently been  quoted  by  one  of  the  ffreat^st 
writers  on  political  economy  and  philo- 
sophy on  the  continent,  gives  a  description 
of  that  period  of  excitement,  and  he  also 
says,  if  the  truth  must  be  told,  that  he 
should,  under  ordinary  circumstances, 
have  shrunk  from  the  exercise  of  that 
prerogative,  and  he  thinks  he  can  answer 
that  the  late  Lord  Orey  would  have  shrunk 
from  it  also.  I  do  not  know  whether  they 
would  have  shrunk  or  not,  but  the  case 
was  one  which  does  not  occur  once  in  a 
century,  or  once  in  two  centuries.  But  1 
believe,  whenever  it  did  occur,  any  minis- 
ter would  naturally  feel  alarmed  at  the 
idea  of  using  the  prerogative  of  the  Grown 
in  such  a  way.  Supposing,  for  example, 
the  present  Prime  Minister,  in  order  to 
defeat  the  resolution  now  before  the 
House,  were  to  ask  and  obtain  the  consent 
of  the  Crown  for  the  creation  of  ten  or 
twelve  peerages,  I  will  take  upon  myself 
to  say  that  that  would  diminish  our  ma- 
jority, whatever  it  may  be,  by  double  the 
number  of  peers.  To  have  any  effect 
whatever,  there  must  be  some  large 
creation — it  would  be  necessary  to  create 
some  forty  peers—  a  course  of  proceeding 
which  I  will  grant  to  my  noble  and 
learned  friend  would  be  as  inexpedient  as 
it  would  be  unconstitutional.  I  do  not 
think  that  in  any  way  a  difference  can  be 
shown  between  life  peers  and  hereditary 
peers,  and  I  think  that  a  Prime  Minister 
must  have  a  wonderful  faculty  for  splitting 
hairs  who  could  reconcile  it  to  his  con- 
science to  create  forty  life  peers  of  that 
class,  which  clearly  ought  only  to  be 
granted  in  very  special  cases,  and  yet  who 
could  not  reconcile  it  to  his  conscience  to 
select  some  twenty  men  like  Baron  Parke^ 
and  twenty  eldest  sons  of  peers. 

But  the  noble  and  learned  lord  says, 
that  he  thinks  this  creation  of  a  life  peer- 
age must  have  been  done  in  imitation  of 
some  foreign  aristocracy.  I  think  that 
few  will  adopt  that  view,  for  if  there  is 
any  one  thing  which  has  been  fatal  to 
foreign  aristocracies  all  over  the  continent, 
it  is  their  great  increase  in  number,  whilst 
there  has  been  a  proportionate  diminution 
in  their  wealth.  Moreover,  I  do  think 
vvith  regard  to  the  exercise  of  this  pre- 
rogative of  the  Grown,  that  you  must 
trust  a  little  to  the  effect  of  public  opinion 
upon  the  exercise  of  that  prerogative,  if 
you  cannot  trust  to  the  conscience  of  the 
minister  or  the  firmness  of  the  Sovereign. 

My  lords,  there  was  a  pamphlet  written 
about  twenty  years  ago,  dedicated  to  the 
Duke  of  Wellington — it  was  anonymous, 

(a)  Lord  Brou|^ham,  Political  Philosophy, 
vol.  3,  p.  808 ;  see  above,  p.  50ln. 

Motion  ow  KsrsBsiioB,  Eabl  Gkamvilljc. 


but  it  was  well  known  to  have  been  written 
by  Sir  Harris  Nicolas,  a  singularly  learned 
gentleman .  (a)  I  sincerely  regret  that  this 
pamphlet  is  so  scarce ;  I  believe  that  if  I 
could  have  circulated  it  among  your  lord- 
ships it  would  have  been  more  effectual 
than  half  a  dozen  speeches.  And  that  it 
has  some  authority,  I  may  mention  this 
fact — that  when  a  friend  of  mine  wished 
to  consult  it  he  applied  to  the  British 
Museum,  where  a  copy  of  this  pamphlet  is 
preserved,  it  was  in  hand ;  and  upon  after- 
wards going  to  one  of  the  great  public  law 
libraries  he  was  told  that  they  possessed 
three  copies,  but  that  he  could  not  have  one 
of  them  oecause  all  three  were  in  the  hands 
of  three  law  lords  belonging  to  the  House 
of  Peers.  I  have  taken  a  great  many  ex- 
tracts from  this  pamphlet,  but  I  will  not 
trouble  your  lordships  with  them.  In  order, 
however,  to  show  you  with  what  anthoritiy 
Sir  Harris  Nicolas  has  spoken  upon  this 
question,  I  will  just  trouble  yonr  lordships 
by  reading  the  last  sentence,  in  which  he 
sums  up  the  opinions  at  which  he  arrives ; 
he  says — 

**  First,— That  the  creation  of  hereditaiy 
peers,  without  a  sufficient  estate  being  annexed 
to  the  title  to  support  the  dignity,  is  attended 
with  positive  inconvenience  to  the  government, 
probable  danger  to  the  constitution,  and  almost 
certain  degradation  to  the  peerage.  Secondly , — 
That  it  is  desirable  that  the  country  should  have 
the  benefit  of  every  description  of  talent  in  the 
House  of  Lords,  calculated  to  ensure  the  admi- 
nistration of  justice  in  all  the  various  cases 
brought  before  it.  Thirdly, — ^That  the  impolicy 
of  multiplying  hereditary  peera^ies  tends  to 
prevent  the  Crown  from  placing  in  the  House 
persons,  whose  peculiar  talents  and  acquirements 
would  be  extremely  beneficial  to  the  country. 
Fourthly, — That  any  measure  which  would  lessen 
the  creations  uf  hereditary  peerages  would  be  aa 
satisfactory  to  the  nation  at  large  as  to  the 
House  of  Lords  generally." 

I  believe  that  the  first  part  of  that  sen- 
tence is  quite  correct,  and  I  hope  that  the 
latter  part  is  also  correct.  I  think  it  wonld 
be  very  wrong  to  take  a  rash  step  without 
considering  the  consequences  of  putting 
ourselves  before  the  country,  as  trying  by 
the  assertion  of  our  privileges  to  limit  the 
prerogative  of  the  Grown,  when  the  only 
intention  in  the  exercise  of  that  preroga- 
tive is  to  strengthen  something,  and  to 
remove  a  certain  danger  for  the  rature. 

My  lords,  the  question  of  referring  this 
patent  to  the  Committee  of  Privileges  has 
certainly  taken  me  by  surprise.  The  noble 
and  learned  lord  has  not  ventured  to  say 

(a)  «  A  Letter  to  the  Duke  of  Wellington  oa 
the  Propriety  and  Legality  of  creating  Peers  for 
Life,"  1884.  The  letter  dealt  mainly  with  the 
difficulty  of  getting  a  quorum  of  the  Committee 
for  Privileges  on  the  hearing  of  peerage  olaima. 
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that  there  is  anything  illegal  in  the  patent. 
If  there  was,  I  am  prepared  to  admit  that  it 
▼oald  be  a  proper  qaestion  to  oarrj  to  the 
Committee  of  Privileges;  but  I  think  it 
is  pat  so  mnch  upon  the  constitutional 
ffronnd  that  I  cannot  conceive  why  the 
Committee  of  Privileges,  which   is  only 
the  whele  House  under  another  name,  is 
the  proper  tribunal  to  consider  whether 
this  u  a  discreet  or  an  indiscreet  exercise 
of  authority.    The  noble  and  learned  lord 
made  a  statement  which  I  do  not  agree 
in,  namely,  that  we  want  a  precedent  for 
BQch  a  creation.    I  do  not  aeree  in  that. 
I  believe  that  the  course  which  he  suggests 
is  itself  entirely  without  precedent.  I  have 
been  looking  over  OruUe's  Dignities,  and 
the  extract  that  I  have  made  f^om  Cruise 
(who  is  the  great  authority  upon  this  sub- 
ject) shows  that  it  is  not  competent  to  the 
House  to  refer  cases  of  peerage  to  the 
Committee  of  Privileges  without  a  refer- 
ence from  the  Crown.    I  will  very  shortly 
quote  two  passages  from  a  memo]*andnm 
which  appears  in  Orwise,  and  which  is  in- 
serted in  the  body  of  the  work,  as  it  bears 
npon  this  question.    It  says  (a) — 

"The  Crown  has,  from  the  earliest  times, 
claimed  and  exercised  a  supreme  jurisdiction  in 
lU  cases  respecting  the  right  to  peerages.  For 
the  mode  of  proceeding  appears  always  to  have 
been  bj  petition  to  the  kiog,  and  the  court  to 
which  the  Crown  usually  referred  such  claims 
was  that  of  the  high  constable  and  earl  marshal, 
from  which  an  appeal  lay  to  the  king  himself. 
Since  the  reign  of  Charles  the  First,  the  usual 
practice  has  been  for  the  king  to  refer  claims  of 
peerage  to  the  Houae  of  Lords." 

He  then  says,  it  will  be  necessary  to 
consider  six  questions,  of  which  I  will  only 
qnote  three — 

"First — Whether  that  House  has  any  juris- 
diction in  cases  of  peerage  but  by  reference  from 
the  Crown?" 

His  answer  to  this  is  in  the  negative, 
and  he  refers  to  Lord  Hah* 8  statement,  (&) 
that  the  Lords  have  no  jurisdiction  but  by 
reference  from  the  Crown. 

"  Secondly — Whether  reference  be  discre- 
tionarj  in  the  Crown  ?  " 

He  answers,  yes,  it  is. 

"Thirdly — How  far  the  Crown  Is  bound  by 
the  resolutions  of  the  House  upon  such  refer- 
ence?" 

With  respect  to  this  question,  he  says — 

"  It  does  not  appear  from  any  authority  that 
the  Crown  is  bound  by  the  resolutions  of  the 
Hoose  of  Peers." 

Mv  lords,  I  come  now  to  what  the  noble 
•nd  learned  lord  said  about  the  future  of 
this  House.    I  cannot  help  saying  that  I 

(a)  Croiae,  Dignities,  813. 

(6)  Hale,  Juriwiietion  of  the  House  of  Lords, 

;o4. 


liave  a  very  strong  feeling  upon  that  sub- 
ject. The  small  part  which  I  have  taken 
m  public  affairs  has  been  almost  exclu- 
sivelv  in  this  House.  That  I  have  been 
enabled  to  take  that  small  share  is  attri- 
butable to  the  singular  indulgence  which 
I  have  received  from  both  sides  of  this 
House,  and  which,  I  must  say,  has  been 
certain Iv  extended  to  me  again  this  even- 
ing, and  I  can  say,  with  perfect  conscien- 
tiousness, that  one  of  the  strongest  poli- 
tical feelings  that  I  have,  is  to  maintain 
the  honour  and  dignity  and  utility  of  this 
House.  I  think  tnat  I  am  acting  in  con- 
currence with  that  feeling,  and  not  against 
it,  when,  in  common  with  the  noble 
marquis  (a)  behind  me,  I  try  to  defend 
the  exercise  of  a  prerogative  which  I  have 
already  described  as  specially  intended  to 
remedy  defects,  and  to  avoid  danger  in 
this  House ;  and,  still  more,  when  I  try  to 
recommend  to  your  lordships  not  to  take 
such  an  utterly  unusual  step  as  that  of 
going  into  a  Committee  of  Privileges 
while  the  noble  and  learned  lord  has  as 
yet  entirely  refrained  from  showing  what 
steps  are  to  be  taken  when  we  get  into 
that  Committee,  and  what  ulterior  results 
he  hopes  to  gain  when  we  come  out  of  it. 

Lord  St.  Leonabds  :  My  lords,  I  think 
it  desirable  to  bring  back  the  discussion 
to  what  reallv  is  the  question  before  your 
lordships.  The  noble  earl  (&)  has  treated 
the  question  as  if  it  were  now  to  be  de- 
cided whether  a  lawyer  without  a  sufficient 
fortune  for  a  peerage,  but  whose  services 
are  required  in  the  House,  should  be 
created  a  peer  for  life,  or,  as  in  other 
cases,  with  a  transmissible  inheritance  to 
the  heirs  male  of  his  body.  That,  how- 
ever, is  not  the  question.  The  real  question 
is,  whether  or  not  the  Crown  can,  in  virtue 
of  its  prerogative,  grant  life  peerages  to 
whomsoever  it  pleases.  The  subject  should 
be  considered  on  its  merits,  and  treated 
as  an  abstract  question  in  respect  of  the 
right  of  the  Crown  to  confer  dignities 
upon  whomsoever  it  may  please;  for  if 
the  principle  be  admitted,  tne  power  may 
be  exercised  without  reference  to  the  sta- 
tion of  the  person,  and  to  any  extent  what- 
ever. My  noble  and  learned  friend, (c) 
whose  authority  is  much  greater  than  mine, 
has  not,  the  noble  earl  observed,  stated  that 
the  issuing  of  such  apatent  of  peerage  was 
illegal,  and  he  dwelt  with  much  force  upon 
the  absence  of  such  an  assertion.  Hum- 
ble as  is  my  authority,  I  will  supply  the 
omission.  I  do  emphatically  assert,  and 
I  believe  in  my  conscience,  and  not  with- 
out a  careful  consideration  of  the  subject, 


(a)  The  Marquis  of  Lansdowne. 
(6)  Karl  Granville, 
(c)  Lord  Lyndhurst. 
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that  the  iBSuing  of  a  patent  of  peerage  for 
life  is  illegal,  as  far  as  it  attempts  to  con- 
fer a  right  to  sit  and  vote  in  this  House  ; 
and  I  hope  to  be  able  to  make  good  that 
assertion.  The  question  is  one  of  the 
highest  importance.  It  is  not  a  qaestion 
of  expediency,  but  of  strict  legality.  If 
legal,  it  may  be  inexpedient;  but  is  it 
legal  P  The  days  of  answering  to  the 
country  are  gone  by,(a)  but  the  right  of  ex- 
ercising the  prerogative  of  the  Crown  still 
remains.  Before  considering  the  question 
of  legality,  I  will  say  a  few  words  on  the 
point  of  expediency.  The  monarchy  of 
this  kingdom  is  an  hereditazr  one,  and 
your  lordships'  House  have  always  been 
called  the  hereditary  councillors  of  the 
Crown.  It  is  this  hereditary  quality 
which  strikes  root,  as  it  were,  in  the  con- 
stitution, and  gives  weiffht  and  steadiness 
to  your  decisions,  qualities  which  would 
not  be  found  in  a  House  constituted  by 
peers  for  life ;  and  moreoyer,  a  chamber 
of  peers  for  life,  chosen  by  the  Crown  for 
a  life  peerage,  would  never  be  able  to 
stand  against  the  House  of  Commons, 
elected  as  it  is  by  the  popular  voice. 
Hereditary  quality  has  ever  been  im- 
pressed upon  this  House.  When,  for  ex- 
ample, barony  by  tenure  existed,  men 
were  summoned  by  the  Crown  by  writ  of 
summons,  which  of  course  contained  no 
restrictions  to  a  life-interest,  but  neither 
did  it  contain  any  limitation  or  reference 
whatsoever  to  the  heirs  of  the  baron.  But 
no  doubt,  by  analoffy  to  the  tenure  in 
fee  of  the  barony,  the  simple  summons 
followed  by  a  sitting  conferred  upon  the 
baron  an  estate  of  dignity,  Q))  not  as  Goke 
has  inaccurately  stated  in  one  passage,  an 
estate  in  fee-simple,  but,  as  he  has  in 
another  passage  accurately  stated,  one 
which  ennobles  his  blood,  so  as  to  include 
all  his  heirs  lineal.  The  natural  check  upon 
an  undue  creation  of  peers  is  its  hereditary 
quality.  Whilst  that  <]^uality  extended  to 
all,  none  need  feel  any  mferiority  in  this 
House.  But  would  it  be  so  if  life  peerages 
were  introduced  P 

It  was  argued,  that  absence  of  wealth 
on  the  part  of  persons  of  great  ability 
rendered  it  inexpedient  to  bestow  an  here- 
ditary peerage  upon  them ;  but  if  such  a 
principle  were  adopted,  what  would  be 
the  result  P  If  men  of  known  ability  were 
made  peers  for  life,  it  would  be  said,  had 
these  men  been  rich,  they  would  have 
been  made  hereditary  peers ;   and,  on  the 

(a)  Trial  by  jury  was  spoken  of  bm  trial  per 
pais,  or  trial  by  the  country.  The  name  term 
may  be  ased  of  impeachments,  in  which  the 
Commons  represent  the  grand  inquest  or  grand 
jury  <if  the  nation. 

(6)  As  to  the  growth  of  this  doctrine  see  Pike, 
ICstory  of  the  House  of  Lords,  p.  129. 

Motion  or  Bbfbrbncs,  Lo&d  St.  Lsonirds.   j 


other  hand,  it  would  be  said  of  nifla  on 
whom  an  hereditary  peerage  miffht  be 
bestowed,  that  they  had  aoquired  that 
dignity  not  on  account  of  their  ability*  or 
their  merit,  but  on  account  of  their  wealth. 
Any  one  of  your  lordships  who  casta  his 
eyes  over  the  number  of  peerages  becom- 
ing extinct  from  natural  causes,  would 
see  in  how  short  a  time  the  character  of 
this  House  might  be  entirely  altered  by 
the  creation  of  these  life  peerages,  and  that 
I  be^  to  impress  upon  your  lordships  as  a 
consideration  of  great  importance.  So 
much  for  the  expediency  siae  of  the  ques- 
tion ;  upon  which,  after  what  has  fallen 
from  my  noble  and  learned  firiend,  I  feel 
it  unnecessary  to  dwell.  I  will  therefore 
at  once  consider  its  legality.  The  great 
authority  relied  upon  to  support  the  prin- 
ciple of  the  creation  of  life  peerages  is 
Lord  Goke ;  but,  although  I  have  a  very 
high  respect  for  Lord  Coke,  it  is  not  as  an 
expounder  of  the  law  of  dignities.  But  as 
Lord  Coke  is  relied  upon,  I  would  ask  your 
lordships  to  consider  what  he  said  upon 
the  suDJect.  Ooke  stated  that  nobility 
might  be  gained  by  the  operation  of  the 
law,  as,  for  instance,  in  the  case  of  a  lady 
marrying  a  peer,  and  he  added,  as  an 
estate  for  life  may  be  gained  by  macriage, 
so  may  the  king  create  either  man  or 
woman  noble  for  life,  but  not  for 


because  it  might  go  to  executors  or  ad- 
ministrators, (a)  Now,  to  stop  here  for  a 
moment.  Ooke  onlv  objects  to  a  creation 
for  years  because  the  dignity  might  go  to 
an  executor  or  administrator ;  he  would, 
therefore,  not  have  deemed  a  grant  of  a 
peerage  for  five  years  invalid,  if  made 
dependent  on  the  life  of  the  grantee.  Are 
the  Grovemment  prepared  to  adopt  that 
view  P  In  selecting  lawyers,  for  example, 
far  advanced  in  life,  ministers  might  cal- 
culate the  term  of  years  during  which 
they  were  likely  to  be  serviceable  in  this 
House  upon  appeals.  But  the  nobility  of 
which  Goke  was  speaking  in  this  passage 
could  not  have  referred  to  any  right  to  sit 
or  vote  in  Parliament,  because  he  dis- 
tinctly stated  that  it  could  be  conferred 
upon  a  woman  by  bestowing  on  her  a 
peerage  for  life ;  and  your  lordships  are 
well  aware  that  a  woman  could  not 
sit  in  Parliament.  The  noble  earl  re- 
ferred to  a  passage  in  a  letter  from  Sir 
HotYw  Nieolas  to  the  Duke  of  WelUngtont 
and  recommended  the  perusal  of  it  to  Uie 
noble  lords  behind  him,  with  a  view  to  in- 
fluence their  votes. (b)  I  cannot  help  think- 
ing that  this  letter  has  been  the  founda- 
tion of  the  attempt  now  made  to  introduce 
geerages  for  life.  I  warn  your  lordships, 
owever,  not  to  be  misled  by  that  letter, 

(a)  See  above,  p.  514. 
(6)  See  above,  p.  524n. 
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which  if  inaoonrate  in  its  fiMsts  and  illogical 
in  its  reaBoning.  The  noble  earl  has  quoted 
a  great  number  of  references,  but  they 
majall  be  traced  to  the  parent  stock; 
ereiT  one  of  them  is  dependent  upon 
Lord  Ooke*B  authority.  I  contend,  how- 
eyer,  that  Coke,  in  the  opinion  which  he 
gave,  was  alluding  to  the  mere  grant  of 
an  honour,  and  not  to  the  conferring  of 
any  right  to  sit  and  vote  in  this  House.  If 
70a  insist  that  Oohe*8  opinion  makes  out  the 
right  to  grant  peerages  for  life,  you  do  vio- 
lence  botn  to  the  language  and  to  the  inten- 
tion of  the  leftmed  Chief  Jostioe ;  but  if  you 
accept  my  interpretation  of  the  view  taken 
by  Iiord  Coke,  and  make  his  remarks  in 
ihis  place  apply  merely  to  an  honour,  an 
advancement^  and  not  to  a  right  to  sit  and 
Tote  in  this  House,  tibe  language  and 
oijinion  would  be  perfectly  consistent 
with  the  practice.  Tne  cases  which  Oohe 
bad  in  his  mind  were  probably  these; 
Hairp  the  Eighth  made  two  barons  of  the 
Smpve  Barons  of  England,  but  he  did 
not  issue  any  writ  of  summons,  and  they 
noTer  sat  or  voted  in  this  Hou8e.(a)  In 
Coke*8  own  time,  also,  when  he  was  in 
great  practice,  and  a  great  man,  Jamea 
the  First  granted  to  Sir  Jamea  Hay  the 
title  of  Lord  Hay,  with  precedence  next 
after  the  barons  of  England,  but  not  to 
eigoy  any  voice  or  seat  in  Parliament. (&) 
Those  examples  were  followed  by  CharUe 
the  First,  who  granted  a  barony  for  life 
to  Baran  Reede  (an  alien),  to  hold  to  him 
and  the  heirs  male  of  his  body,  but  with- 

(o)  Prynne,  Pari.  Writi,  vol.  1,  p.  224,  uays 
that  Bobert  Curson,  created  a  Baron  of  the 
^satsnA  Empire  by  Maximilian,  the  Emperor, 
VB8  never  '*  aoknowledged  to  be  a  baron  in  fing- 
land  by  Henry  8,  or  his  nobles,  till  he  created 
him  a  baron  himself  by  his  Charter  without 
giving  him  a  voice  in  Pariiament."  See  Hol- 
land's translation  of  Camden,  Britannia,  p.  558. 
In  the  case  on  behalf  of  the  claimant  in  the 
Buekhirst  Peerage  claim,  Mr.  Fleming,  p.  9, 
gives  the  following  list  of  foreigners  created 
peers  :— *  William  de  Valence  was  created  Earl 
of  Pembroke  b^  Henry  the  Third  before  1264 ; 
WUHam,  Marquis  of  Jnliers,  was  created  Earl 
uf  Oambridire  by  Edward  the  Third  in  1840 ; 
higdiam.  Sire  de  Coucy,  was  created  Earl  of 
Bedford  in  1866 ;  Guichard  D' Angle  was  created 
Earl  of  Huntingdon  by  Bichard  the  Second  in 
1377  ;  John  de  Foiz  was  created  Earl  of  Kendal 
by  Menry  the  Sixth  before  1446 ;  Lewis  de  Bruges 
^  created  Earl  of  Winchester  by  Edward  the 
Fourth  in  1472 ;  Philip  de  Shunde  was  created 
E»l  of  Bath  by  Henry  the  Seventh  in  1486 ; 
John  de  Beede  was  created  Lord  de  Beede  by 
Charles  the  First  in  1644;  Charles  Henry 
Kirkhoven,Lord  Wotton  in  England  by  Charles 
the  Seoond  when  he  was  in  Scotland  in  1650. 
9^ber  instanoes  of  similar  grants  might  be  men- 
^lODcd."  Most  ef  these  were  never  sununoned  to 
PtfHament. 

(*)  {fee  below,  p.  654. 


out  a  yoioe  or  seat  in  Parliainent(a) ;  and  it 
was  these  first  oaaes  which  justified  Coke  in 
the  statement  which  he  made,  sapposing 
that  the  interpretation  wei*e  placed  upon 
the  words  which  I  have  ventured  to  point 
oat.  Sir  HarrU  Nicolas  stated  that 
there  were  many  instances  in  the  time  of 
Bichard  the  Second  of  life  peerages,  and 
that  it  was  held  by  Chief  Justice  Coke 
that  these  creations  were  strictly  legal ; 
and  that  if  a  man  were  created  a  peer  by 
patent,  without  any  remainder  being 
mentioned,  he  has  only  a  life  estate  in 
the  dignity.  Coke,  however,  si^s  no  such 
thing ;  but  he  does  say  that  if  a  man  be 
created  a  baron  by  letters  patent,  the  state 
of  inheritance  must  be  limited  by  apt 
words,  or  else  the  grant  is  void  ;  (b)  and  in 
another  place  he  says  that  the  patent 
must  have  the  words — 
**  his  heirs  or  the  heirs  male  of  his  body,"  etc., 

otherwise  he  hath  no  inheritance,  (e)  He 
never  was  in  a  position  to  deliver  an 
opinion  on  the  subject  as  Chief  Justice. 
Now,  I  assert  that  it  never  has  been 
decided  that  a  grant  of  a  life  peerage  was 
valid,  much  less  that  a  grant  of  a  peerage 
without  any  words  of  limitation  passed 
only  a  life  estate.  I  shall  have  occasion 
again  to  refer  to  the  latter  point.  Coke, 
in  his  comment  upon  Littleton,  refers  to 
BeyneVs  case  ((2 j  in  his  ninth  Eeport;  but 
that  is  idem  per  idem.  The  case  turned 
upon  the  grant  of  an  office — the  Marshal 
of  the  Marshalsea—and  Coke  and  two 
other  judges  were  called  in  by  the  Chan- 
cellor to  assist  him.  Coke,  as  was  his  wont, 
for  which  he  was  found  fault  with  by 
the  judges  in  his  own  time,  reports  the 
judges  to  have  agreed  to  a  string  of  reso- 
lutions, amongst  which  is  one  that  the 
kiog  cannot  grant  to  one  that  he  and  his 
executors  or  administrators  shall  be  earls 
for  years  (for  the  reasons  before  stated) ; 
so,  without  question,  the  king  may  create 
an  earl  for  life  in  tail  or  iu  fee,  and  the 
authority  referred  to  is  his  own  Com- 
mentary. This  passage  hardly  supports 
the  claim  to  gr&ni  a  life  peerage  simply  ; 
and  this  ana  some  other  passages  in  his 
Commentary  may  well  be  understood  to 
refer  to  cases  where  a  dignity  is  created 
for  life,  with  remainders  over. 

I  must  guard  your  lordships  against 
placing  much  reliance  on  Coke'e  authority 
upon  this  branch  of  constitutional  law.  t 
will  again  refer  to  an  instance  mentioned 
by  my  noble  and  learned  friend,  in  which 
Coke*8  opinion  was  delivered  with  much 
more  authority,  and  upon  the  point  directly 

(a)  Nicolas,  Historic  Peerage,  ed.  Courthope, 
p.  894,  see  below,  578. 
(6)  Co.  Litt.,  166. 
(c)  Co.  Litt.,  96. 
(li)  9  Bep.  95. 
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before  him,  and  yet  was  recently  over- 
ruled in  this  Honse — I  allude  to  the  Earl 
of  Shrewsbury's  case,  which  he  has  re- 
ported, (a)  The  Lords  of  Council,  by  letters 
patent,  directed  to  Lord  Chief  Justice 
Ooks  and  two  other  judges  this  question, 
whether  by  the  Absentees'  Act  of  ^d»r^  the 
Eighth,  wnereby  the  estate  was  forfeited, 
the  earldom  of  Waterford  was  forfeited 
also  P  Those  judges  made  a  report  to  the 
Lords  of  Council,  in  which  they  stated 
that,  having  heard  counsel  at  length,  and 
having  considered  the  case  in  all  its 
bearings  maturely,  they  were  of  opinion 
that  the  earldom  was  struck  at,  as  well  as 
the  estate,  and  elaborate  reasons  are  given 
by  Coke  in  his  report  in  support  of  that 
opinion.  Nevertheless  that  opinion  was 
overruled  in  this  House  in  1692,  and  it 
was  held  that  the  earldom  of  WoUerford 
was  not  forfeited .  {h)  The  House  acted  upon 
the  unanimous  opinion  of  Lord  Chancellor 
£rougha/m,  Lora  Lyndhurst,  and  Lord 
PUMketf  Lord  Chancellor  of  Ireland.  I 
could  point  to  several  passages  in  Coke  in 
which  the  law  of  peerage  is  incorrectly 
laid  down ;  it  is  not  safe,  therefore,  to  rely 
upon  the  great  name  of  Coke  in  all  in- 
stances upon  the  law  of  dignities. 

Another  case  referred  to  in  support  of 
life  peerages  is  in  the  Year  Book  (c),  where 
the  question  turned  upon  the  effect  of  an 
earldom  descending  to  a  plaintiff  pending 
the  action,  whereby  his  designation  was 
altered;  and  Datihy,  in  argument,  put 
the  case  of  a  man  being  made  earl  pour 
autre  vie,  and  bringing  his  action  as  such, 
and  during  the  action  cestui  que  me  dies, 
by  which  he  has  lost  his  name  of  earl ; 
and  he  argued  that  the  action  should 
abate,  and  so  in  the  principal  case.  It  is 
said  how  familiar  the  law  must  have 
been  when  counsel  were  permitted  to 
refer  to  it  as  perfectly  settled.  This  is 
really  carrying  the  weight  of  argument 
too  far;  but  Vanby  does  not  speak  of  a 
creation  by  the  authority  of  the  Crown 
alone ;  he  no  doubt  had  in  his  mind  the 
creation  some  vears  previously,  by  Richard 
the  Second,  of  Edward  (eldest  son  of  his 
uncle,  Edmond  Duke  of  York),  as  Karl  of 
BuUand,  for  the  life  of  his  father,  with  a 
provision  for  him  during  the  duke's  life.((2) 
But  this  is  no  authority  for  the  creation 
of   a    peerage    for    another    man's    life. 

(a)  12  Rep.  106. 

(fi)  6  01.  and  F.  176.  Acts  of  the  Irish 
Parliament  de  absentees,  28  H.  8.  cc.  3,  15, 
had  pTovided  that  by  reason  of  the  long  absence 
of  George,  Earl  of  Shrewsbury,  out  of  the  realm 
of  Ireland,  the  king  should  have  and  enjoy  in 
right  of  his  Crown  all  honours,  manors,  castles, 
&c.,  belonging  to  the  said  Earl. 

(c)  82  H.  6,  H.  pi.  23. 

Id)  See  Nicolas,  Historic  Peerage,  ed.  Court- 
hope,  p.  409. 

Motion  of  Hilvrusvck,  Loud  6t,  Lkonakds. 


Edward  was  the  duke's  eldest  Bon,  and 
therefore  would  sit  at  once  with,  in  effect, 
an  hereditary  peerage.  It  was  similar  in 
its  operation  to  the  present  plan  of  calling 
up  to  this  House  an  eldest  son  in  his 
father's  lifetime;  and  the  ciroumstanoe 
that  the  duke  might  forfeit  his  dignity 
b^  treason  is  entitled  to  no  weight  in  thib 
view.  Besides,  what  at  once  removes  the 
case  as  an  authority  on  the  point  under 
discussion,  the  dignity,  as  appears  by  the 
Parliamentary  Bolls,  was  granted  in  full 
Parliament,  and  with  the  assent  of  Par- 
liament. It  is  unsafe  at  this  day  to  rely 
upon  any  ancient  grant  of  a  peerage  not 
supported  by  the  general  law,  and  not 
followed  in  later  times.  For  example, 
Edward  the  Fourth,  in  1479,  created  the 
Prince  of , Wales,  afterwards  Edward  the 
Fifth,  Earl  of  March,  to  hold  to  him  and 
his  heirs  during  the  king's  pleasure.{a)  This 
dignity  became  merged  in  the  Crown  ; 
but,  following  it  as  a  precedent,  if  the 
grant  now  under  consiaeration  be  valid, 
the  learned  baron  might  have  been  created 
a  baron  during  his  nfe  and  the  Queen's 
pleasure. 

I  will  now  shortly  call  your  lordahipe' 
attention  to  some  of  the  numerous  altera- 
tions in  the  law  of  dignities,  simply  to 
show  how  the  law  has  been  alterea  m>m 
time  to  time,  not  by  Act  of  Parliament, 
but  by  decisions  or  acts  of  this  House, 
and  how  unsafe,  therefore,  it  would  be  to 
rely  upon  any  learned  writer,  without 
tracing  the  law  and  the  practice  through 
later  periods.  It  was  at  one  time  held 
that  the  husband  of  a  peeress  in  her  own 
right  was  entitled  to  the  peerage  during 
their  joint  lives.(6)  This  was  ruled  other- 
wise by  Henry  the  Eighth,  with  great 
assistance  (c),  because  the  dignity  would 
shift  from  the  husband  upon  the  death  of 
his  wife,  which  was  deemed  objectionable. 
The  neit  question  was,  whether  a  man 
could  in  like  case  be  tenant  by  the  ourteey 
of  his  wife's  dignity,  where  there  was 
issue  who  might  inherit  the  dignity,  and 
Henry  the  Eighth  in  the  same  case  ruled 
that  m  analogy  to  the  husband's  right  in 
real  estate,  he  might  take  as  tenant  by 
the  curtesy ;  but  upon  a  claim  to  the 
barony  of  Willoughby  de  Bresby,  ElissaJbeth 
referred  this  question  to  commissioners, 
whose  opinion  was  against  the  right,  and 
that  is  now  a  settled  point. (d)  Again,  i% 
was  considered  that  a  peer  could  uienate 


(a)  Reports  on  the  Dif^ity  of  a  Peer,  voL  5, 
p.  419. 

(6)  Cruise,  Dignities,  106. 

(c)  Talboyn  Peerage,  Collins,  11,  where 
it  IS  stated  that  the  kinff  summoned  the  two  Chief 
Justices,  Gardiner  BiMiop  of  Winchester,  and 
Garter. 

{d)  Collins,  1. 
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his  peerage  wiih  the  consent  of  the  Crown, 
and  tbftt  he  ooold  surrender    it  to  the 
Crown ;  for  as  he  conld  alienate  or  sur- 
render his  barony,  so  he  might  dispose  in 
like  manner  of  lus  dignity ;  but  in  both 
instances  it  was  ruled  otherwise,  and  the 
law  on  those  points  has  long  been  settled. 
Of  surrenders,  there  were  numerous  in- 
Btauoes  which  had  neyer  been  questioned ; 
bat  npon  a  claim  to  the  Barony  of  Grey 
of  Biiihyn,(a)  in  1640,  where  Uie  right  did 
not  depend  upon  this  question,  yet  as  the 
oonnsel   had    dealt   freely   with    it,  the 
House  fired  up,  and  resolved  nem.  con. : 
L  That  dignities  could  not   be  aliened 
or  transferred ;  and,  2.  That  no  peer  could 
drown  or  extinguish  his  honour  (but  that 
it  descends  to  his  descendants),  neither  by 
aorrender,  grant,  fine,  nor  any  other  con- 
Tejance  to  the  king.    Twenty  years  after- 
wards the  point  was  regularly  raised  upon 
the  validity  of  the  transfer  and  surrender 
by  fine  of  his  dignity  by  Viscount  PuH}eck 
to  the  Idng ;  (h)  and,  after  elaborate  argu- 
ments, it  was  decided  that  the  surrender 
was  inoperative;   and  thus  the  law  has 
ever  since  remained.    Now  numerous  in- 
stances of  surrenders  were  quoted  in  the 
Pwheck  case.     Lord  Shaftedmry,  who  had 
been  Chancellor  the  year  before,  but  upon 
whose  legal  knowledge  the  noble  earl  has 
comoaented  with  some^  severity,  spoke  re- 
nwrkably.  well  against  the  claim  of  the 
Crown,  and  relied  upon  the  fact  that  the 
snirenders   were  passed  stib  eUentio,  and 
never  admitted  of  any  dispute.     Jottes, 
the  Attorney-General,  in  his  argument, 
spoke  of  peerages  for  life  as  if  free  from 
doubt ;  for  which  Lord  Shafiesbwry  justly 
rebuked  him,  as  being  a  point  of  greater 
consequence  than  the  thing  in  debate ;  it 
was  not  a  fair  way  of  arguing ;  it  was  not 
to  be  allowed  of (e).    This  case  proves  that 
if  there  were  any  precedents  in  favour  of 
life  peera|;es  (I  deny  that  there  are  any), 
they  would  be  of  no  authority,  inasmuch 
M  they  break  in  upon  the  general  law  as 
to  peerages*  and  have  never  been  con- 
sidered fay  this  House.    To  proceed  with 
a  few  more  examples*    Upon  a  descent  to 
females,  it  was  formerly  considered  that 
the  eldest   was   entitled,  and   that   the 
Grown  conld  confer  the  right  on  the  hus- 
band of  anj.     It  is  now  settled  that  the 
dignity  is  in  abeyance,  (d)    The  power  to 
determine  the  abeyance  is  in  the  Crown, 

(a)  Colline,  195. 

(6)  Collina,  S98,  list  of  surrenders. 

(c)  See  above,  p.  514ii. 

(^  Courthope  in  Nicolas,  Historic  Peerage, 
xxxix.  On  the  doctrine  of  abeyance,  see  Cnuse 
on  Dignities,  p.  ISO,  Ac. ;  the  Camoys  Peerage, 
€  CI.  k  F.  789 1  and  the  elaborate  note  on  the 
■wony  of  Bcanniont  in  Completp  Peeraire'  vol.  1, 
p.288«. 


but  it  can  only  be  exercised  in  favour  of 
one  of  the  co-heirs,  (a)  Formerly  it  was 
held  that  the  king  might  degrade  a  peer 
for  poverty,  but  it  has  long  been  settled 
that  this  can  only  be  done  by  Farliament.(5) 
Ooks  lays  it  down  expressly  that  if  a 
duchess  marries  a  baron,  she  remains  a 
duchess,  and  loses  not  her  name,  because 
her  husband  is  noble ;  (c)  yet  other  authori- 
ties were  opposed  to  this  view ;  and  upon 
the  coronation  of  Oeorge  the  Third,  .the 
Duchess  Dowager  of  Leeds,  who  had 
married  Lord  PoUimore,  was  not  allowed 
to  walk  as  a  duchess.(c{) 

I  propose  now  to  call  your  lordships' 
attention  to  a  remarkable  case,  for  the 
double  purpose  of  showing  an  alteration 
in  the  law,  and  the  mode  in  which  my 
noble  and  learned  friend  might  have  pro- 
ceeded if  he  had  not  adopted  the  mild 
course  of  moving  to  refer  the  question  to 
a  committee ;  lie  might,  consistently  with 
authority,  have  moved  a  resolution,  that 
the  Crown  had  not  the  power  to  grant  a 
simple  life  peerage.  The  case  arose  in  1711 
after  the  union  with  Scotland,  upon  the 
grant  of  the  English  Dukedom  of  Brandon 
to  the  Duke  of  Hamilton.  It  was  a  re- 
markable case.  The  House,  upon  motion, 
took  the  duke's  claim  into  consideration, 
and,  after  hearing  counsel  on  all  sides,  in 
the  presence  of  twelve  judges,  resolTed  : 
1.  That  no  question  shonld  be  put  to  the 
judges  ;  and,  2.  The  right  of  Scotch  peers, 
created  peers  of  Great  Britain  since  the 
Union,  to  sit  in  this  House,  was  nega- 
tived (e).  There  was  much  to  be  saia  in 
favour  of  this  resolution ;  yet  upon  the 
same  question  being  a^dn  raised  m  1782, 
it  was  ruled  by  the  Mouse  in  favour  of 
such  grants,  and  that  is  now  the  settled 
laiw.if)  I  have  quoted  these  examples,  not 
as  bearing  upon  the  particular  case  before 
your  lordkihips,  but  as  showing  what  the 
fluctuations  of  the  law  have  been,  and 
that  we  cannot  with  safety  merely  refer 
to  the  opinion  of  Lord  Oohe,  or  of  any 
other  great  lawyer,  and  say  that  such  is 
the  law  of  the  land.  The  point  is  now, 
for  the  first  time,  before  your  lordships ; 
and  if  ever  there  was  an  occasion  on 
which  you  were  called  upon  to  exercise  an 
independent  judgment,  untrammelled  by 
authority,  it  is  the  present.  It  is  now 
vour  duty,  for  the  sake  of  everything  you 
hold  sacred,  to  maintain  the  here£tary 
principle  of  this  House.    The  question 

(a)  Craise,  Dignities,  180. 

(6)  lb.  166,  and  Eari  of  Shrewsbury's  case, 
12  Rep.  106. 

(c)  Co.  Litt.,  166. 

((f)  lb.  Hargrave*8  note,  and  Cruise,  Dig- 
nities, 90. 

(c)  See  below,  p.  661. 

(/)  See  below,  p.  668. 
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now  before  the  Hoase  is,  whether  thin 
patent  is  legal  or  not.  I  venture  to  assert 
that  there  is  not  on  record  a  single  case 
that  supports  the  proposition  contended 
for,  viz.,  that  the  Crown,  simply  by  its 
own  authority,  and  without  the  aid  of 
Parliament,  can  create  a  commoner  a  peer 
for  life,  and  place  him  upon  the  benches 
of  this  House,  with  a  right  to  vote. 

I  now  propose  to  examine  the  cases 
which  are  brought  forward  in  order  to 
establish  the  vahdity  of  life  peerages,  and 
to  make  good  my  assertion,  that  none  of 
them  proves  the  validity  of  such  grants. 
The  first  case  is  that  of  OiAichard 
(V Angle;  he  and  his  father  were  both 
severelv  wounded  at  the  battle  of  Foic- 
tiers ;  he  was  left  on  the  field  for  dead, 
but  reooTexed,  and  passed  into  the  service 
of  England ;  he  was  much  employed  by 
Edward  the  Third  and  by  tne  Black 
Prince,  and  when  Bichard  the  Second  was 
crowned  in  his  boyhood,  Ouiehard  was 
appointed  his  tutor,  and  was  created  Earl 
of  Huntingdon  for  his  whole  life,  (a)  He 
was  summoned  to  Parliament;  but,  as  a 
foreigner,  he  could  not  sit ;  (6)  it  does  not 
appear  that  he  did  sit ;  he  died  at  the  end 
or  three  years  without  issue.  It  is  not 
probable  that  at  such  a  moment  this 
appointment  would  be  questioned;  but 
surely  it  cannot  at  this  day  be  made  a 
precedent  to  justify  such  a  departure 
from  long  established  law  and  practice  as 
that  before  your  lordships.  Let  me  call 
vour  attention  to  what  Hdward  the  Third 
himself  did  in  the  case  of  an  alien  on 
whom  he  desired  to  bestow  an  earldom. 
Instead  of  venturing,  like  those  who  acted 
in  the  name  of  Bichard  the  Second,  to 
create  such  an  earldom  of  his  own  autho- 
rity, the  Chancellor  declared  to  the  Par- 
liament the  marriage  of  the  king's  daugh- 
ter to  the  Lord  Couey,  who  had  fair  living 
in  England  and  elsewhere,  and  that  it 
was  for  the  honour  of  the  king  to  create 
him  an  earl,  which  all  the  Lords  thought 
good ;  but  GoUon  tells  us  that — 

"  But  that  for  the  king  was  not  determined  of 
what  name,  there  was  no  more  therein  done." 

He  was,  however,  immediately  made  Earl 
of  Bedford,  which  title  became  extinct  by 
his  death  without  issue  male.(c)  It  is  re- 
marked by  Mr.  WeBi  (who  for  a  short 
remaining  period  of  his  life  was  Chancellor 


(,a)  See  beiow,  p.  645. 

lb)  But  see  below,  pp.  558,  664n. 

(c)  Bot.  Pari.  40  Edw.  S.  No.  18  ;  Rot.  Cart. 
89  and  40  Edw.  8.  No.  12 ;  Cotton,  Abridgment 
of  Records  in  the  Tower,  p.  103  ;  Reports  ou  the 
Dignity  of  a  Peer,  voL  5,  p.  54.  Sire  de  Coucy 
sarrendered  his  Bnglish  honours  in  1  Kichard  2. 
See. Complete  Peerage,  vol.  1,  p.  298  n. 

Motion  or  BavaaavoB,  Loan  St.  Lbomaads. 


of  Ireland,  and  who  wrote  a  book  on 
dignities  with  a  particular  view  to  the 
Peerage  Bill  in  1719),  that  in  this  oase 
the  opinion  of  the  peers  was  asked  of 
each  separately;  and  "cAactm  per  eoy," 
and  the  Commons,  with  one  assent, 
granted  what  the  king  de8ired.(a)  So  that 
even  in  the  case  of  his  son-in-law  Edward 
the  Third  did  not  venture  to  act  without 
the  authority  of  Parliament  taken  in  the 
most  solemn  manner.  In  the  Ist  of 
Bichard  the  Second  there  is  another  in* 
stance  of  a  grant  of  an  earldom  without 
the  authority  of  Parliament.  l^omae 
of  Woodstock  was  created  Earl  of  Bucka, 
and  yet  in  the  14th  of  Biehard  the 
Second,  for  the  security  of  the  earl,  a  new 
grant  was  made  of  the  same  earldom, 
with  the  assent  of  the  prelates,  the  peers, 
and  Commons. (6) 

The  next  case  relied  upon  is  that  of  the 
favourite  Boberi  de  Vere,  Earl  of  Oxford, 
who  was  created  Marquis  of  Bvillw^  (being 
the  iirst  creation  to  that  dignity)  for  his 
whole  Ufe.  (c)  He  was  afterwards  made 
Duke  of  Irdand;  and  Biow  ridicules  these 
pompous  titles.  Now,  in  the  first  place, 
the  marquis  was  already  an  earl,  with  a 
descendible  estate,  so  that  he  and  his  issue 
male  would  continue  to  sit  just  as  if  the 
marquisate  had  never  been  created.  But 
this  was  not  the  mere  creation  of  a  dignity 
for  life ;  it  was  also  a  grant  of  Ireland,  of 
the  dominion  of  the  land;  all  earls  and 
barons  were  to  do  service  to  him ;  he  was 
at  liberty  to  coin ;  and  all  the  lands  which 
he  conquered  were  vested  in  him  in  fee. 
It  was  one  of  the  grossest  cases  of  the 
transfer  by  the  Crown  of  property  and 
title  that  ever  occurred,  it  was,  to  be 
sure,  subject  to  the  trifling  obligation  to 
subjugate  the  Irish  at  his  own  charges. 
But  what  removes  it  altogjether  from  the 
list  of  supposed  authorities  is,  that  the 
patent  was  granted  in  ftdl  Parliament,  and 
with  the  assent  of  Parliament,  and  was 
confirmed  by  Parliament.  That  is  con- 
olusiTe. 

The  next  instance  is  that  of  the  creation, 
by  Biehard  the  Second,  of  John  Doke  of 
Laneaeter  (the  king's  uncle)  Duke  of  Aqm" 
toMM  for  his  whole  life.  (<0  This  really  was 
a  gitmt  of  the  dukedom,  to  hold  the  same, 
during  his  life,  of  the  king,  as  of  the  Kinsr 
of  France,  as  largely  as  ever  the  king  held 

(a)  West,  Inqaiiy  into  the  Manner  of  Creat- 
ing Peem,  1719,  at  pp.  64,  65,  ed.  178S.  As  to 
Peerage  Bill  of  1719,  see  below,  p.  7S4f». 

(6)  Youngest  son  of  Edwards,  and  afterwards 
Dako  of  Gloacester,  Kot.  Cart.  1  Ric  8  No.  29 ; 
Reports  on  the  Dignity  of  a  Peer.  toL  5,  p.  6S ; 
Rot.  Cart.  14  Ric.  3.  n.  5.  Reports,  &c.  voL  5, 
p.  89. 

(c)  See  below,  p.  646. 

(d)  See  below,  p.  646. 
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the  same,  saTing  only  to  the  king,  as  to  the 
King  of  France,  the  direct  dominion  of 
the  same  duchy.  It  therefore  had  relation 
only  to  France,  and  did  not  affect  the 
English  peerage ;  nor,  indeed,  could  it, 
for  the  Dnke<&m  of  Lancaster  gave  to 
the  dnke  and  to  his  issae  male  all  that  the 
other  dukedom,  if  treated  as  an  English 
peerage,  oonld  give  to  him ;  and,  as  a  later 
dignity,  it  could  never  interfere  even  with 
hij)  precedence  in  this  House.  This  grant 
was  made  one  of  the  subjects  of  impeach- 
ment(a)  The  grant,  besides,  cannot  influ- 
ence this  question,  because,  as  in  the  last 
cue,  it  was  made  by  assent  of  Parliament. 
The  last  on  the  list,  in  the  reign  of 
Euihard  the  Second,  is  the  grant  to  his 
cousin  the  Countess  of  No^olh,  of  the 
rank  of  duchess  for  her  whole  life. (6)  It  is 
obserrable  that  this  creation  was  in  Parlia* 
ment,  and  at  the  same  time  a  large  number 
of  the  highest  dignities  were  granted  to 
men  and  the  heirs  male  of  their  bodies. 
This  hidy  was  already  a  countess.  It  was 
the  commencement  of  the  grants  to  women 
for  life.  They  are  much  relied  upon  by 
the  adyocates  for  life  peerages,  but  they 
appear  to  bear  forcibly  against  the  present 
claim,  for  they  do  not  interfere  with  the 
composition  of  this  House,  as  women  can- 
not sit  here ;  they  are  intended  merely  as 
honorary  rank,  without  reference  to  this 
house.  No  such  clause  is  introduced  into 
these  patents  as  was  inserted  in  the  patents 
of  James  the  First  and  Oharlee  the  First,  (e) 
that  the  crantee  shall  not  have  place  or 
Toice  in  rarlismient,  simply  because  it  was 
mmeceesary.  It  is  a  circumstance  en- 
titled to  great  weight,  that,  whilst  for  the 
last  400  years  such  grants  have  constantly 
been  made  by  the  authority  of  the  Grown, 
down  to  oar  own  time,  there  is  not  one 
single  instance  in  which  such  a  grant  has 
been  made  to  a  man  until  the  issuing 
of  the  present  patent.  The  frequent 
creations  of  women  as  peeresses  for 
life  make  the  case  much  stronger  than  if 
the  creation  of  life  peerages  had  altogether 
ceased  during  this  long  period.  It  is 
ohserfable,  too,  that  whilst  peerages  for 
life  haye  thus  been  granted  to  women,  the 
Crown,  hj  its  patents  of  creation  of  men, 
bss  carenilly  confined  the  limitations  to 
their  male  heirs,  so  as  to  exclude  females, 
who  would  take  under  a  common  writ  of 
snmmons. 

(a)  The  Earl  of  Arundel  complained  of  the 
grant  in  Parliament,  Bot.  Pari.  iii.  318  ;  Stubbs, 
CoQstitatiooal  History,  §.  268.  ihe  king 
Answered  that  it  had  been  made  with  the  assent 
of  all  the  estates  in  fall  Parliament.  It  was  then 
resohed  to  be  no  ground  of  impeachment  against 
the  ])ake  of  Lancaster,  and  the  Earl  was  ordered 
to  apologise. 

(*)  Sec  below,  p.  649. 

(e)  .See  below,  pp.  655  and  578n. 


For  the  authorities  we  are  now  to  pass 
on  to  Hen/i'y  the  Fifth.  In  his  second  year, 
the  king  created  John  of  Lancaster,  his 
brother,  Earl  of  Kendal  and  Dake  of 
Bedford,  to  hold  during  his  natural  life ; 
and  at  the  same  time  he  created  his  other 
brother,  Humphrey,  Earl  of  Pembroke  and 
Duke  of  Olouceei&r  for  life ;  and  Richard 
of  York  Earl  of  Oambridge  ;  the  latter,  it 
appears,  without  any  limitation, (a)  and — 

"  which,  therefore,  ha*  been  treated  as  a  peer- 
age for  life  only."(6) 

The  two  former  were  extended  subse^ 
quently  to  the  heirs  male  of  their  bodies 
seyerally,  and  all  the  original  creations 
were  in  Parliament,  and  tne  subsequent 
extension  was  made  with  the  assent  of 
Parliament.  The  earldom  mer^^ed  in  the 
Grown ;  but  no  one  is  authorised  to  say 
that  the  grant,  being  without  words  of 
limitation,  did  not  pass  an  inheritance. 
1  am  not  called  u]>on  to  express  any 
opinion  upon  the  subject;  but  it  would  be 
singular,  if  a  life  estate  only  was  intended, 
that  the  words  "  during  ms  life  *'  should 
not  haye  been  added  to  the  earldom,  as 
they  were  to  the  dukedoms.  But  as  an 
inheritance  passed  by  a  writ  of  summons 
without  words  for  that  purpose,  and  as  a 
patent  was  merely  a  substitution  for  the 
creation  by  writ,  one  should  haye  been 
prepared  to  find  that  a  creation  by  patent 
not  confined  to  life,  although  without 
words  of  limitation,  conferred  an  inherit- 
able dignity  on  the  ^[rantee.  It  is  remark- 
able that  this  point  has  neyer  been 
decided  ;  and,  as  far  as  I  am  aware,  neyer 
has  been  ripe  for  decision.  I  haye  already 
said  enongh  on  the  subject  of  Coke  a 
authority  on  the  law  of  dignities,  where 
he  had  no  decision  of  a  competent  U'ibunal 
to  guide  him.  As  these  throe  grants  were 
in  Parliament,  they,  independently  of 
other  grounds,  are  no  authorities  on  this 
subject. 

The  next  creation  relied  upon  is  that  by 
Henry  the  Fifth,  of  Thomae  Earl  of  Dorset 
(the  king's  brother);  he  was  created,  it 
is  stated,  Dake  of  Exeter  **  for  his  natural 
life."  Stow  makes  no  mention  of  its  beinff 
confined  for  life,  but  it  is  so  expressly  statea 
by  DugdaHot  from  which  it  has  oeen  inferred 
that  he  considered  it  was  in  law  confined 
to  the  duke's  life.  Now,  in  point  of  fact, 
the  ffrant  was  general,  and  there  were  no 
words  confining  it  to  the  duke's  life.(c) 
Dugdale,  in  fhere  error,  states  it  to  have 
been  a  creation  for  his  natural  life;  he 
does  not  come  to  that  conclusion  from  the 

(a)  See  below,  pp.  650-1. 

(ft)  Beports  on  the  Dignity  of  a  Peer,  vol.  2, 
p.  197. 

(e)  This  is  an  error  f  the  patent  produced  in 
evidence  contains  a  limitation  for  lifs.  See 
below,  p.  651. 
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want  of  words  of  limitation  ;  be  makes  no 
snch  statement.  1  have  already  observed 
upon  tbe  efifeot  of  snob  a  general  grant ; 
no  question  ever  arose  npon  tbe  operation 
of  tbis  grant,  because  tbe  duke  died  tbe 
year  after  bis  creation,  witbout  issue.  It 
will  be  observed  tbat  be  was  already  an 
earl ;  and  as  be  was  created  a  duke  in 
Parliament,  I  need  not  furtber  remark 
upon  bis  creation. 

Tbe  last  creation  relied  upon,  in  tbe 
reign  of  Henry  tbe  Fiftb,  is  tbat,  in  1417, 
of  tbe  Earl  of  WcMrwich,  wbo  was  created 
Earl  of  Albemarle  for  life,  (a)  Albemarle  was 
originally  Aumerle,  and  tbe  creation  was 
clearly  witb  a  view  to  tbe  earl's  services 
in  France.  It  was,  as  regarded  England, 
in  effect  bonorarv.  He  was  alreadv  an 
earl,  and  bis  earldom  was  descendible  to 
bis  issue  male.  Tbe  new  creation  could 
bave  no  operation  in  tbis  House ;  it  was  of 
tbe  same  de^ee,  and  by  a  later  creation ; 
tbe  earl  could  not  multiply  bimself ,  and  sit 
in  two  places  or  give  two  votes. 

Tbe  last  Qase  bearing  upon  tbis  point  is 
in  tbe  time  of  Henry  tbe  Siztb.  In  1432, 
Sir  John  Comewall,  wbo  bad  married  tbe 
king's  aunt,  was  created  Baron  Faun1i<^, 
and  in  1444  (20  Henry  6.)  be  was  created 
Baron  MiJhro}ee.(b)  Sir  H.  Nicolas  (0)  treats 
botb  tbese  as  grants  for  life,  for  wbicb  be 
bad  no  sufficient  warrant.  Tbey  were  botb 
witbouii  words  of  limitation,  and  I  will 
not  re-discuss  tbeir  operation ;  but  it  is 
remarkable  tbat  this  is  tbe  only  instance 
brougbt  forward  as  of  a  barony  by  patent 
for  life,  altbougb,  as  we  have  seen,  there 
were  no  sncb  words  in  the  patent.  The 
question  as  to  its  operation  never  arose  ; 
he  died  the  year  after  tbe  last  patent  witb- 
out issue. 

It  is  singular  that  the  first  barony  (tbat 
of  Beaucbamp)  created  by  patent  was  to  tbe 
grantee  and  tbe  heirs  male  of  bis  body ; 
the  second  was  thai  of  Faunbope,  (d)  and 
it  was  without  either  words  of  restriction 
or  of  limitation.  I  must  leave  it  to  vonr 
lordships  to  draw  tbe  conclusion.  And, 
finally,  tbese  grants  of  Faunbope  and 
Melbroke  were  made  by  assent  of  Parlia- 
ment, (e)  which  displaces  them  as  authori- 
ties on  tbe  point  under  consideration ;  and 
the  latter  patent  was,  witb  all  rights,  privi- 
leges, and  immunities,  as  largely  ard  in 
tbe  same  form  as  other  barons.  They  can 
by  no  fair  reasoning  be  deemed  authorities 


(a)  See  above,  p.  490;  as  to  the  honour  of 
Albemarle,  Aumerle,  or  Aum&le,  see  Stubbs, 
Constitutional  History,!  ^^^n;  Complete  Peerage, 
vol.  1,  p.  5dn. 

(6)  See  below,  p.  651. 

(c)  Letter  to  the  Dnke  of  Wellington,  see 
above,  p.  528. 

{d)  This  was  not  a  creation  bv  patent,  but  in 
Parliameat ;  see  beloir,  p.  651. 

(O  See  below,  p  705. 
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for  tbis  naked  grant  of  a  barony  expressly 
for  life,  if  even  they  bad  not  bad  tbe  aid 
of  Parliament.  Your  lordsbipe  will  not 
fail  to  bave  observed  tbat  n^ost  of  tbe 
creations  relied  upon  were  to  members  of 
the  family  of  tbe  king  for  tbe  time  being, 
and  in  those  times  kin^  endeavoured  to 
make  up  for  the  uncertamty  of  their  tenure 
by  a  rigorous  exertion  of  tbeir  autbority 
whilst  it  lasted.  8ucb  exercises  of  an* 
thority,  which  no  one  dared  to  impugn, 
afford  us  in  tbese  days  but  little  light  in 
regard  to  tbe  true  rights  of  tbe  Grown. 

I  bave  said  tbat  Sir  John  OomewalTa 
was  tbe  last  creation  relied  upon ;  but  the 
supporters  of  tbis  prerogative  have  ven- 
tured to  bring  forward  tbe  earldom  of 
Thomond,  created  by  Henry  tbe  Eigbtb, 
in  1543.(a)  It  was  created,  as  my  noble  and 
learned  friend  has  stated,  upon  tbe  sur- 
render to  tbe  king  of  tbe  principality  of 
MoMrioe  O^Brien,  wbicb  it  was  of  great 
importance  to  tbe  king  to  obtain,  and  the 
king,  therefore,  was  not  likelv  to  refoae  a 
grant  of  any  dignity  which  would  be 
acceptable  to  the  O'Briens,  Tbe  earldom 
of  Thomond  was  granted  to  Mawriee  for 
life,  with  remainder  to  bis  nephew  Oonan 
(whom,  in  truth,  be  bad  deposed)  for  life ; 
but  each  of  them  was  at  tbe  same  time 
created  a  baron  in  tbe  usual  way  to  bim 
and  bis  heirs  male,  so  that  eaon  sat  in 
resnect  of  a  descendible  estate,  although  a 
bigner  title  was  limited  to  each  in  succes- 
sion for  life.  The  nephew,  however,  sur- 
vived bis  uncle,  and  be  surrendered  bis 
dignities,  and  bad  a  new  grant  in  1552  to 
him  and  tbe  heirs  male  of  bis  body ;  (b) 
this,  therefore,  forms  no  precedent ;  by  our 
law  tbe  surrender  was  void ;  but  we  mav 
dismiss  tbis  oase  as  an  autbority  with 
tbis  one  observation,  that  it  was  the  crea- 
tion of  an  Irish  peerage,  and  we  are  now 
inquiring  into  tbe  nature  of  English 
dignities,  and  not  into  the  rules  which 
govern  Irish  or  Scotch  dignities. 

It  appears,  then,  tbat  in  every  case  of 
the  creation  of  a  life  peerage,  tbe  authority 
of  Parliament  was  obtained,  as  essential 
to  its  validity  ;  and  to  such  creations  no 
objection  on  the  ground  of  illegality  can 
be  raised.  No  one  d  isputes  tbe  right  of  the 
Crown  to  create  dignities  without  tbe  aid 
of  Parliament ;  but  I  must  observe,  that  it 
has  long  been  exercised  in  such  oaaes  only 
as  the  hereditary  nature  of  the  peerage 
warrants ;  for  ever  since  the  power  of 
Parliament  has  ceased  to  be  called  in  aid 
the  Crown  has  ceased  to  create  peersigee 
for  life,  conferring  a  right  to  sit  and  vote 
in  this  House. 

It  has  been  ai'gued,  tbat  as  tbe  Crown 
formerly  withheld  writs  of  summons  at 
its  pleasure,  life  estates  in  dignities  were 

(a)  See  below,  p.  653. 
(6)  Soe  below,  p.  654. 
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then  yirtnallj  created.  This  argument 
is  easily  answered.  The  writ  of  sammons 
issaed  in  the  first  instance  followed  hj  a 
Bitting  created  an  hereditary  peerage 
beyond,  indeed,  what  is  now  ever  granted. 
The  learned  Cotton  dears  up  this  dfflcalty. 
He  says  (a) — 

"  If  any  reader  desire  to  know  why  all  the 
noblemen  and  peers  of  England  were  not  always 
eqaally  mentioned  in  writs  of  summons  to  our 
Pariiament,  but  sometimes  divers  of  them 
omitted,  the  reasons  thereof  will  appear  to  be 
these:—!.  The  new  creations  of  many  of  them 
from  time  to  time.  2.  Their  absence  in  forei^ 
wars  and  services  beyond  the  seas.  3.  Their 
attainders  of  treason,  by  reason  of  insurrec- 
tions and  our  civil  wars.  4.  Their  nonage  or 
death  without  issue  male.  In  which  three  last 
cases  no  writs  of  summons  were  directed  to 
them  till  their  return  into  England,  their  at- 
tainders repealed,  they  and  their  heirs  restored, 
or  their  heirs  become  of  ftill  age ;  otherwise 
they  were  all  of  course  and  right  constantly 
summoned." 

Belianoe,  my  lords,  is,  then  placed  on 
the  numerooB  creations  of  life  estates  in 
dignities,  with  remainders  over  to  a  par- 
bicalar  line  of  heirs  male.  Now,  it  strikes 
me  that  these  creations  are  also  strongly 
adverse  to  the  claim  of  the  Grown  to 
grant  a  mere  life  peerage  standing  by 
itself;  for  the  former  have  been  regularly 
granted  without  objection ;  whereas,  for 
400  years  the  latter  has  in  no  instance 
been  attempted. 

It  is  altogether  a  mistake  to  suppose, 
as  I  have  before  observed,  that  the  objec- 
tion is  to  the  creation  of  a  life  estate  in  a 
Parage ;  the  objection  is  to  such  a  crea- 
tion, unaccompanied  by  remainders  ren- 
dering the  peerage  hereditary,  although 
to  a  particular  cms  of  issue  male.  In 
truth,  none  of  your  lordships  holds  more 
than  a  life  estate  in  his  dignity,  although 
it  is  transmissible  to  his  issue  male,  for 
of  course  he  can  only  enjoy  it  for  his  life ; 
and  although  it  is  transmissible,  yet  it 
cannot  be  alienated  or  surrendered.  The 
question  upou  a  new  creation  is,  has  the 
Crown  raised  an  hereditary  dignity  P  If 
it  has,  it  is  immaterial  whether  or  not  a 
life  estate  has  been  created  in  it ;  the 
dignity  will  vest  in  the  male  issue  desig- 
nated, and  the  seat  in  this  House  will  be 
regalarly  fiUed  bjr  an  heir  male.  Fre- 
quently the  creation  of  a  life  estate  in 
such  patents  is  merely  verbal.  Take,  for 
example,  the  Earldom  of  Yane,  created 
for  the  late  Marquis  of  Londonderry,  in 
order  to  proTide  for  the  issue  male  of  his 


(a)  Cotton,  Abridgmeot  of  the  Records  in 
the  Tower,  p.  717 ;  but  see  Pike,  History  of  the 
House  of  Lords,  p.  95,  and  Maitland,  Introduc- 
tion to  Memoranda  de  Parliamento,  1805,  Bolls 
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second  marriage ;  (a)  it  might  either  have 
been  limited  to  the  marquis  for  life,  with 
remainder  to  his  heirs  male  of  the  second 
marriage,  or  to  him  and  the  heirs  male  of 
the  second  marriage  by  one  limitation. 

I  must  repeat,  that  for  a  period  of  400 
years  the  Grown  has  not  attempted  to 
exercise  this  right;  and  I  cannot  help 
thinking  that  the  raising  of  this  question 
now  is  as  wanton  and  unnecessary  an  act 
as  it  is  a  highly  inexpedient  one.  It  was, 
no  doubt,  the  wish  of  the  ministry  to 
establish  by  this  case  a  precedent  for 
future  imitation,  and  it  is  therefore  the 
duty  of  your  lordships  firmly  to  declare 
your  uncompromising  opposition  to  snob 
an  unconstitutional  proceeding  at  the  very 
outset.  The  learned  judge  who  is  per- 
sonally concerned  in  this  matter — a  lawyer 
of  great  eminence  and  unimpeachable 
character — is  so  circumstanced  as  to  ren- 
der it  morally  certain  that  there  would  be 
no  claimant  after  him  to  the  inheritance, 
had  his  peerage  been  made  hereditary;  and, 
therefore,  the  excuse  pleaded  for  limiting 
his  title  to  his  own  life — ^that  it  was  not 
desirable  to  bestow  hereditary  peerages 
on  lawyers  whose  fortunes  were  insuffi* 
cient  to  found  a  family — is,  in  this  in* 
stance,  wholly  inadmissible.  The  cases 
and  arguments  that  have  been  cited  to 
support  this  innovation  are  inapplicable, 
and  utterly  beside  the  point  in  dispute. 

The  position  of  the  oishops  ana  of  the 
Irish  and  Scottish  representative  peers  in 
this  House  has  been  referred  tio.  Now,  no 
doubt  originally  the  Lords  Spiritual  sat 
in  this  assembly  in  right  of  their  bare-' 
nies ;  and  those  baronies  have  long  ceased 
to  exist.  Still,  they  sat  there  in  virtue  of 
the  sees  to  which  they  had  been  ap- 
pointed, and  those  sees  were  always  611ed, 
and  represented  in  this  House.  An 
unbroken  succession  in  perpetuity  was 
thereby  maintained.  The  sees  are  always 
represented,  and  in  that  view  the  dignity 
is  perpetual,  although  not  hereditary,  so 
that  tnere  is  no  shadow  of  analogy  be- 
tween the  case  of  the  episcopal  bench 
and  that  of  a  lay  peerage  for  life.  Then, 
as  to  the  Irish  and  Scottish  peers,  every 
such  peer  who  sits  in  this  Mouse  is  pos-. 
sessed  of  an  hereditary  peerage ;  he  comes 
here  after  being  duly  elected  by  posses- 
sors of  the  like  inheritances,  and  does  not 
occupy  the  anomalous  position  of  a  mere 
life  renter.  These  peers,  having  a  patent 
which  extends  to  their  children  in  sue* 
cession  after  them,  sit  here,  when  elected, 
with  as  good  a  right  and  with  as  much 

(a)  The  third  marquis  married  secondly  the 
daughter  and  heiress  of  Sir  H.  Vane  Tempest. 
He  was  created  Earl  Vane  with  remainder  to 
the  issue  of  his  second  marriage,  8th  July, 
1883. 
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hononr  and  dignity  as  any  other  member 
of  this  House.  Indeed,  they  not  only 
are  peers  by  descent,  but  the^  repre- 
sent the  whole  class  to  which  they 
belonff,  but  for  whom  there  is  not  room 
in  this  Honse.  The  noble  earl,  in  sup- 
port of  the  act  of  the  Government,  re- 
lated to  us  a  conversation  which  took 
place  between  the  then  ministers  and  a 
certain  judge,  in  the  year  1851,  with 
reference  to  a  measure  of  this  kind  that 
was  then  contemplated,  (a)  Surely  the  noble 
lord  did  not  seriously  think  that  a  story 
about  a  conyersation  happening  in  the 
way  he  described  could  carry  any  just 
weight  with  your  lordships  on  a  consti- 
tutional question  of  this  magnitude. 

But  it  does  not  seem  to  have  occurred  to 
the  noble  Earl  that  a  desire  in  recent 
times  to  try  this  right,  not  followed  up 
by  an  exercise  of  it,  is  evidence  of  an 
opinion  that  it  could  not  be  legally  or 
constitutionally  exercised.  It  appears  to 
me,  my  lords,  that  the  grant  of  this  life 
peerage  is  an  infringement  of  the  spirit 
and  meaning  of  the  two  Acts  of  Union 
with  Scotland  and  Irelwad.  It  never,  I 
think,  occurred  to  the  framers  of  those 
g^reat  national  treaties,  that  the  Crown 
would  be  able  to  create  naked  estates  for 
life  in  dignities.  What  rank  would  the 
families  of  such  dignitaries  fill  P  Upon 
a  somewhat  careful  consideration  of  the 
Peerage  Bill  in  1719,(5)  it  appears  to  me 
that  neither  the  supporters  of  that  mea- 
sure, nor  those  who  opposed  it,  supposed  it 
to  be  in  the  power  of  the  Grown  to  create 
a  naked  life  peerage. 

My  lords,  I  can  refer  your  lordships 
to  otner  instances  of  the  opinions  of  great 
au^orities  against  the  right  now  claimed. 
Somers,  whom  a  Whig  Government  will 
not  deny  to  haye  been  a  great  constitu- 
tional lawyer,  had  only  for  a  few  years 
been  in  extensive  practice,  and  his  for- 
tune was  altogether  insufficient  to  main- 
tain a  peerage  when  he  was  called  upon 
by  the  king  to  take  his  seat  in  this  Hunse 
as  Lord  Keeper  or  Lord  Chancellor ;  he 
was  sent  for,  and  told  that  his  services 
could  not  be  dispensed  with  ;  as  he  could 
not  accept  a  peerage,  he  sat  in  this 
House  to  hear  appeals,  but  not  as  a 
peer,  thas  placing  himself  in  the  painful 
situation  of  not  being  able  to  speak  in 
the  House.  Tour  lordships  will  find 
this  stated  in  MaeoMlay's  4th  volume.(o) 
(  .  ... 

(a)  See  above,  p.  509. 

(6)  See  helow,  p.  734«. 

(c)  History  of  England,  vol.  4,  c.  19.  Somers 
was  created  Lord  Keeper,  March  23rd,  1698, 
and  Lord  ChanceUor,  April  2Snd,  1697.  In 
the  December  of  that  year  he  was  created 
Baron  Somers  of  Bvesham,  and  at  the  same 
time  received  from  the  king  grants  of  lands  for 
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Now  all  this  might    have  been  avoided 
by  giying  to  him  a  peerage  for  life,  for 
here  will  was  not  wanting  on  either  side 
to  grant  or  to  accept  an  hereditary  peer- 
age; but  poyerty  forbade  it.    A  peerage 
for  life,  therefore,  with  the  certainty  of  its 
extension  to  his  issue  male  when  he  desired 
it,  would  have  removed  all  difficulty ;  but 
that  was  a  course  which  neyer  occurred  to 
the  mind  of  this  great  lawyer.    Does  any 
man  believe  that  it  occurred  to  the  ministers 
of  Queen   Anne,  when  the  twelye  peers 
were  created,  that  they  could  confine  them 
to  life  estates(a) ;  and  can  any  one  doubt 
that  the  whole  law  and  practice  in  regard 
to  life  peerages  was  before  them.    It  is 
plain,  1  think,  that  when  a  large  crea- 
tion of  peers  was  threatened,  in  order 
to  carry  the  Reform  Bill,  not  that  the 
GK)yemment  of  that  day  were  ignorant  of 
the  state  of  the  law  as  to  the  creation  of 
life  peerages,  but  that  they  deemed  such 
a  creation  illegal;    for,  considering  tlie 
power  they  had  obtained  from  the  Crown, 
the  unconstitutional  nature  of  the  mea- 
sure  could  hardly  have  increased  their 
difficulty.    My  noble  and  learned  friend 
behind  me  has  told  us,  in  one  of  his  pub- 
lications,(6)  how  they  proposed  to  snpply 
the    requisite  number  by  eldest  sons  of 
peers,  and  the  like,  and  how  difficult  it 
was  to  make  up  the  required  number ;  and 
yet  not  a  word  is  said  about  life  peerages. 
If  even  they  deemed  such  a  step  legal, 
they  might  well  shrink  from  the  danger  of 
permanently  reducing  the  power  and  use- 
fulness of  this  House,  whilst  they  were 
about  to  increase  for  ever  to  so  great  a 
degree  the  power  and  influence  of  the 
other  Hoase.     It  is  impossible  to  look 
through  oar  history  since  the  Bevolution 
without  being  impressed  with  tiie  belief 
that  at  various  periods  the  wish  to  create 
life  peerages  existed,  although  no  minis- 
ter  was  found  bold  enough  to  advise  the 
exercise  of  the  right. 

MjjT  lords,  I  ought  to  beg  pardon  for 
detaining  your  loniships  so  lon^,  the 
great  importance  of  tne  subject  is  my 
excuse.  I  do  trust  that,  after  the  fuU 
consideration  of  the  case.  Her  Majesty's 
Government  will  advise  Her  Majesty  to 
extend  the  patent  in  question  to  heirs 
male  in  the  usual  way,  when  we  shall  hail 
the  admission  into  this  House  of  the  noble 
and  learned  Baron. 

Lord  Cranworth,  L.C.  My  lords,  your 
lordships    are   met    to  say   Aye  or  No 

the  support  of  his  honours,  including  the  manors 
of  Beigate  and  Hawleigh  in  Surrey.  S«e  Fora, 
Judges  of  England,  p.  6S8. 

(a)  See  above,  p.  499. 

ih)  Lord  Brougham,  Political  Philosophy, 
vol.  8,  p.  808. 


545] 


Wensleydale  Peerage  Case,  1856. 


[546 


to  the  motion  of  my  noble  and  learned 
friend  now  sitting  at  the  table,  whether 
joa  will  or  will  i^ot  refer  to  a  Oomtnittee 
forPririleges  the  patent  which  Her  Majesty 
has  been  pleased  to  grant  to  him,  whom  I 
must  designate  as  my  noble  and  learned 
friend  Lora  WetUleyddle,  for  them  to  con- 
sider and  report  upon  the  same.      My 
lords,  the  alleged  grounds,  and  I  believe 
sincerely  the  real  grounds,  which  indnoe 
^our  lordships  to  take  so  deep  an  interest 
m  this  qnestion,   is,   that  ^on  think  it 
involves  constitutional  doctrines  of  a  very 
important  natnre.      My  lords,  take  care 
that  in   attempting   to  investigate  this 
question  in  such  a  mode  you  do  not  your- 
selves set  an  example  of  a  violation  of  all 
principle,  and  attempt  to  infringe  upon 
the  royal  prerogative  upon  a  point  upon 
which  your  lordships  have  no  authority 
or  junsdiotion,    I  may  be  wroncf,  but  I 
think  I  shall  satisfy  your  lordships  that 
there  is  no  preoedent  which  can  warrant 
your  lordships  in  such  a  course  as  this. 

What  are  the  legal  consequences  of  a 
grant  of  nobility  P  I  take  upon  myself  to 
say,  that  they  are  M  privileges  and  rights 
without  the  walls  of  this  House.  That 
which  gives  every  noble  lord  the  right  to 
sit  here  is  not  his  patent  of  nobility,  but 
the  writ  of  snmmons  which  he  is  entitled 
to,  in  consequence  of  that  patent.  And 
whether  a  party  is  or  is  not  entitled  to 
SQch  a  writ,  rests  entirely  with  tbe  Crown. 
The  Crown,  it  is  true,  in  former  times,  in 
order  ta  get  advice  on  the  subject,  con- 
salted  its'  Privy  Council,  and  consulted 
the  judges ;  and  in  later  times  has  for  the 
last  oeotnry  and  a  half,  or  two  centuries, 
in?ariably  referred  it  to  yonr  lordships 
to  report  your  opinion  thereon  to  the 
Crown ;  and  the  Crown  would  undoubtedly 
be  very  ill  advised  if  it  were  not  to  act 
nponthe  opinion  given  bv  your  lordships. 
Bnt  it  is  laid  down  in  all  the  books,  and 
is  a  universal  doctrine,(a)  and  I  defy  my 
noble  and  learned  friend  to  find  anything 
to  the  contrary,  that  in  this  matter  your 
lordshipe  have  no  original  jurisdiction. 
Ton  have  no  right  to  say  whether  the 
patent  which  has  been  granted  to  my  noble 
ind  learned  friend  is  or  is  not  valid,  as 
entitling  him  to  claim  a  writ  of  summons, 
any  more  than  you  have  a  i-ight  to  say 
whether  the  title  to  his  estate  is  or  is  not 
valid.  If  it  is  invalid,  then  the  Crown 
will  not  be  bound,  or  would  not  hpiVe  been 
bound,  to  send  him  a  writ  of  summons. 
If  it  is  valid  he  would  be  entitled  to  claim 
it,  and  if  any  doubt  had  existed  upon  the 
subject  the  Crown  would  have  referred  it 
to  this  House  to  give  their  opinion ;  but, 
the  advisers  of  the-  Crown  considering 
that  there  was  no  doubt,  no  such  reference 

(a)  CraiBe,  Dignities,  S40. 
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was  made.  And  I  defy  your  lordships, 
with  one  single  exception,  which  I  will 
presently  refer  to,  to  find  a  single  in- 
stance in  which  this  House  has  trenched 
upon  the  prerogative  of  the  Crown,  by 
telling  the  Crown  that  the  grant  it  had 
made  was  an  invalid  grant. 

My  lords,  I  say  that  the  rights  conferred 
by  a  patent  of  nobility  are  rights  wholly 
outside  this  House.  There  is,  indeed,  the 
important  right,  the  most  important  right 
of  demanding  a  writ  of  summons  to  sit 
here.  There  are  other  most  import:ait 
privileges  not  connected  with  this  House  ; 
there  is  the  right  to  be  tried  in  a  different 
mode-;-there  is  freedom  from  arrest,  and  a 
variety  of  other  rights  incident  to  nobility. 
Those  rights  cannot  be  afiected  by  any 
decision  to  which  yonr  lordships  may 
arrive.  T  will  suppose  that  this  matter  had 
been  referred  to  a  Committee  for  Privi- 
leges, and  that  the  Committee  had  reported 
that  the  patent  was  invalid ;  and  let  me 
suppose — and  my  noble  and  learned  friend 
Lord  Wensleydale  will  pardon  me  for 
making  such  a  supposition — that  he  was 
guilty  of  felony  auerwards,  and  was  in- 
dicted, and  was  to  plead  that  he  was  a 
peer  of  the  realm,  what  would  the  courts 
of  law  say  to  that  decision  of  your  lord- 
ships' House,  that  the  patent  was  invalid  P 
My  lords,  that  is  no  imaginary  case,  for 
it  once  occurred  in  the  time  of  William  the 
Third.  An  indictment  was  found  agaidst 
a  person  of  the  name  of  Charles  KnoUys. 
He  pleaded  that  he  was  Earl  of  Banbury, 
and  was  not  to  be  tried  except  by  his 
peers,  to  which  the  counsel  replied,  that 
it  had  been  adjudicated  in  Parliament  that 
he  was  not  a  peer;  that  he  was  not  the 
descendant  of  the  Earl  of  Banhury,  who 
had  been  so  created. (aj  Lord  Chief  Justice 
HoU,  who  presided  at  the  trial,  said,  "  The 
decision  of  Parliament  is  unimportant; 
we  must  settle  whether  he  is  a  peer  or  not 
according  to  law.  We  must  look  to  the 
patent,  and  see  whether  he  is  the  lineal 
aescendant  of  the  original  gl*antee ; 
ond  we  must  decide  quite  irrespective  of 
any  decision  the  House  of  Lords  have 
come  to,  whether  they  had  authority  from 
the  Crown  to  adjudicate  upon  it  or  not.*' 
His  plea  prevailed;  and  thereupon  the 
House  of  Peers,  of  that  day,  did  what 
I  am  satisfied  your  lordships  never  would 
do ;  they  took  I  think  the  exceedingly  un- 
fortunate course  of  summoning  the  Chief 
Justice  to  the  bar  to  inquire  into  the 
reason  for  so  acting;  and  Lord  Chief 
Justice  Salt,  in  conformity  with  tbe  char- 
acter he  so  well  sustained,  both  against 
this  House  and  the  other,  respectfully. 


(a)  Knollys'  ease,  1  Ld.  Kaym.  11;  2  Salk, 
509. 
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but  firmly,  declined  to  give  any  explan- 
ation to  tneir  lordships  upon  the  subject. 
Now,  my  lords,  I  allude  to  that  for  the 
purpose  of  showiug  that  the  validity  of 
this  patent  of  peerage  cannot  be  decided 
conolusiyely  by  your  lordships.  What 
can  3'ou  decide  P  Snppose  that  jou  decide 
it  does  not  entitle  him  to  a  writ  of  sum- 
mons. What  then?  The  Queen  may 
grant  him  a  writ  of  summons  without  any 

Satent ;  and  if  Lord  Wensleydale  presented 
iraself  at  your  lordships'  bar  with  a  writ 
of  summons,  what  is  the  authority  upon 
which  he  can  be  rejected  P  Yon  would, 
indeed,  then  be  attempting  a  most  dan- 

ferous  infringement  of  the  constitution, 
hear  my  noble  and  learned  friend 
suggest  the  very  thing  I  was  arriving  at. 
His  legal  mind  jumps  at  the  conclusion. 
The  truth  is,  you  are  raising  the  question 
before  it  can  legitimately  be  raised. 
When,  I  hope  at  some  distant  day,  my 
noble  and  learned  friend  shall  be  gathered 
to  his  fathers,  then  when  his  son,  if  he 
haTC  one,  presents  himself,  and  claims 
himself  to  be  entitled  to  a  \?rit  of  sum- 
mons, and  that  claim  is  referred  to  your 
lordships*  House,  then  will  be  the  time 
when  this  question  may  be  raised.  In 
such  a  case  your  lordships  would  have  to 
decide  whether  this  was  a  valid  patent  or 
not.  If  it  was  not  a  valid  patent,  the  writ 
of  summons,  and  sitting  under  it,  would 
have  given  him  a  peerage  in  fee,  and  so 
the  question  would  legitimately  have 
arisen.  I  have  pointed  this  out,  because 
I  think  it  not  only  my  duty,  but  pre- 
eminently the  duty  of  yoT;ir  lordships, 
studiously  to  take  care  that  in  defending 
what  3*ou  consider  one  branch  of  the  con- 
Btitution,  you  do  not  inndvertently,  and 
most  dangerously,  trench  upon  another, 
namely,  the  prerogative  of  tne  Crown,  to 
decide  who  is  entitled  to  a  writ  of 
summons. 

I  am  aware  that  th^re  was  one  instance 
in  which  a  course,  not  exactly  like  this, 
but  so  nearly  the  same  that  it  would  be 
splitting  hairs  to  pretend  that  there  was 
a  real  difference,  was  taken.  I  believe 
that  this  is  the  only  instance,  except  what 
happened  last  session,  which  I  will  pre- 
sently advert  to.  It  is  the  case  which  has 
been  already  referred  to,  of  ihe  grant  by 
the  Crown  of  the  dignity  of  the  Duke  of 
Brandon  to  the  Scotch  Duke  of  Hamilton. 
sitting  here  as  Duke  of  Hamilton^  one  of 
the  sixteen  peers.  Queen  Anne,  two  or 
three  years  after  the  Union,  granted  to 
him  the  dignity  of  Dake  of  Srandon  in 
England ;  and  I  find  this  entry  in  the 
Journals  of  Wednesday,  the  I'ith  of  De- 
cember, 1711(a) — 

"  Notice  being  taken  that  in  the  list  of  the 

(a)  See  below,  p.  661. 
Motion  of  Rkfbrknc^,  Loud  Cuanwouth,  L.C. 


nobility,  delivered  by  Garter  King-at-Ain»  on 
the  7th  instant,  there  was  inserted  James 
Hamilton,  Duke  of  Hamilton  and  Brandon, 
among  the  writs ;  and  the  Ilomte,  being  in- 
formed that  the  patent  had  passed  the  Great  Seal, 
it  was  ordered  that  on  Thureday  the  patent  should 
be  taken  into  consideration  by  the  House." 

I  think,  if  such  a  course  was  to  be  pursued 
at  all,  the  more  proper  step  was   there 
taken,  that  the  House  would  take  it  into 
consideration,  and  not  refer  it  to  a  Com- 
mittee for  Privileges.    I  do  not,  however, 
dwell  upon  that.    The  House  took  it  into 
consideration,    and   there   waa   ft    great 
debate  upon    the    subject.      Ultimately, 
the  question  of  the  validity  of  that  patent, 
that  is,  the  power  of  the  Crown  to  g^rant  a 
British  dukedom  to  a  Scotch  peer,  was 
discussed  in  the  presence  of  the  jadgee ; 
and  then  the  following  question  was  pro- 
posed to  be  put  to  the  judges,  whetber 
the  Queen  was  disabled  from  granting  a 
peerage  of  Great  Britain  to  any  peraon 
who  waa  a  peer  of  Scotland  before.    That 
was  objected  to,  the  objection  indicating 
a  spirit  in  those  days  which  woald  not 
prevail  now.    I  suspect  they  must  have 
thought  that  the  judges  would  not  have 
concnrred  in  the  view  they  were  deter- 
mined to  take.    It  was  resolved  that  tbe 
judges  should  not.  be  questioned.    Then 
they  put  the  question  among  themflelveo. 
There  was  a  debate  thereupon,  and  it  was 
resolved  that  the  Queen  huad  not  such  a 
power.(a)    Now,  my  lords,  that  is  the  pre- 
cedent, I  presume,  upon  which  relianoe 
is  placed  for  the  course  your  lordships 
are  now  asked  to  take.    Your  lordships 
are  invited  to  decide  that  a  patent  which 
has  passed  the  Great  Seal  is  an  invalid 
patent.    That  is  the  authority ;  and  I  take 
upon  myself  to  say,  that  Uiat  is  the  sole 
authority  upon  the  subject ; — not  a  very 
promising  anthority,  my  lords;  for  th^ 
came  to  that   conclusion,    and   then    it 
being  flagrantly  wrong,  they  voted  that 
Her  Majesty  bad  no  power  to  do  thai 
which  they  dare  not  ask  the  judges^about ; 
and  the  result  was  that  in  the  year  1782, 
in  the  case  of  the  grandson  of  that  same 
duke,  he  applied  to  the  Crown  for  a  writ 
of  summons  to  come  to  the  Honae  as  Duke 
of  JBraaidon,(h}     That  question  was  then 
referred  constitutionally  and  properly  by 
the  Grown  to  the  House,  for  ita  advice 
and  not  for  ita    adjudication,    and    the 
House  considered  it,   and  they  entirely 
overruled  that  which  was  done    in  the 
year  1711,  which  is  the  only  precedent  for 
what  your  lordships  are  now  asked  to  do. 
I  say  that  is  the  only  precedent.    Since  I 
came  to  this  House  I  have  been  reminded 
that  something  passed  in  the  last  seasion 


(o)  rx>rd8*  Debates,  v«ri.  9,  pp.  351,  357. 
(h)  See  below,  p.  668. 
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of  Fftrliaraent.  A  question  arose  as  to 
whether  or  not  Lord  Fermoy  had  been 
properly  created  Lord  Fermoy. 

EbtX  ot  Derby :  I  moved  iJiat  it  be  re- 
ferred to  the  Committee  for  Privilege8.(a) 

Lord  Cbaitwobth,  L.G. :  It  passed  eub 
iikfUio  :  but  I  have  no  hesitation  in  saying 
that  what  was  then  done  wa.s  perfectly 
right.  That  was  a  question  as  to  the  Irish 
peerage,  which,  by  the  Act  of  Union,  is  ex- 
pressly left  to  the  judgment  of  this  House. 
That  then  is  the  only  authority  there  is  for 
inch  a  course  as  this ;  and  therefore  it  is, 
thai  independently  of  the  merits  of  the 
qnestion,  I  protest  against  the  course 
which  your  lordships  are  taking,  as  one 
which  is  most  decidedly  unconstitutional. 
It  is  an  attempt  on  the  part  of  your  lord- 
ships lo  arrogate  a  prerogative  which, 
except  in  questions  relating  to  the  Irish 
peerages,  you  do  not  possess,  and  which 
you  have  never  exercised  except  in  that 
single  instance  of  the  Duke  of  Hamilton. 
And  let  me  say,  that  in  that  instance  I  am 
not  clear  that  there  were  not  circum- 
stances which  justified  it,  and  which 
distinguish  it  entirely  from  the  present 
ca^.  The  question  there  raised  was  that 
the  person  to  whom  the  patent  was 
granted  was  a  person  incapacitated  bylaw 
to  receive  ancn  a  patent,  and  that  con- 
sequently, supposing  him  not  to  be 
elected  in  the  next  Parliament  as  one  of 
the  Scotch  peers,  if  he  had  presented  a 
writ  upon  that  patent  at  your  lordships' 
bar,  you  could  not  have  received  it  —that 
it  would  have  been  like  a  patent  granted 
to  a  minor,  or  to  a  foreigner,  or  to  a 
woman,  and  if  the  forcig^ner,  minor,  or 
woman  had  obtained  from  the  Crown  a 
writ  of  summons,  your  lordships  would 
not  have  been  bound  to  receive  it,  because 
they  are  pei-Rons  who  are  incapacitated  to 
sit.  Therefore,  if  the  law  which  was 
laid  down  by  the  House  at  that  time  had 
beeu  correct, — if  in  trath  a  Scotch  peer 
was  incapacitated  to  receive  the  gi'ant  of  a 
peerage, — there  was  nothing  improper  Or 
unconstitutional  in  the  course  then  taken. 

Hy  lords,  because  1  have  made  this 
pMDint, — ^which  I  make  most  conscien- 
tioQsly,  thinking  it  to  be  of  the  utmost 
importance  in  reference  to  the  correctness 
and  constitutional  nature  of  your  lord- 
ships' proceedings,  do  not  let  it  be  sup- 
posed that  1  do  so  because  I  wish  to  shrink 
from  the  main  question.  Upon  that,  with 
with  all  respect  to  my  noble  and  learned 
friend*B(5)  opinion,  I  entirely  diHer  from 
him.  He  has  stated  that  which  my  noble 
and  learned  fHend  who  introduced  the 
inotion(e)  shrank  f^m  stating  ;*-^e  has 

(a)  See  this  case  reported  below,  p.  723. 
(6)  Lord  St.  Leonards. 
(e)  Lord  Lyndbarst. 


distinctly  stated  that  he  considers  this 
CTant  to  be  illegal.  I  should  like  to 
know  what  is  the  meaning  of  its  being 
illegal.  Does  he  mean  that  no  rights 
"whatever  are  conferred  by  it?  Does 
he  mean  that  if  my  noble  and  learned 
friend  were  to  commit  a  felony,  or 
be  charged  with  one,  he  would  not 
have  the  right  to  be  tried  by  his 
peers?  If  ne  does  not  mean  that, 
begging  his  pardon,  it  is  a  perfect  fallacy 
lo  say  it  is  illegal.  ValecU  quantum.  It 
may  not  entitle  him  to  claim  as  a  right  a 
writ  of  summons.  It  may  be  that  that  is 
open  to  discussion.  I  do  not  think  it  is  open 
to  the  smallest  doubt,  but  that  might  be 
legitimately  discussed.  But  to  say  that 
it  gives  no  right  at  all,  seems  to  me,  with 
all  deference  to  mj  learned  friend,  absurd. 
If  he  supposes  it  is  so,  it  anpears  to  me 
he  takes  a  one-sided  view  or  the  subject. 
My  lords,  I  never  approached  a  subject 
with  more  confidence  than  I  do  this.  My 
noble  and.  learned  friend  has  the  same 
confidence  the  other  wav ; — I  am  afraid 
therefore  affording  an  exhibition  not  very 
creditable  to  the  certainty  of  the  law.  I 
say  distinctly,  then,  my  lords,  that  it 
is  a  legal  act,  and  that  beins  a  legal 
act,  it  entitles  my  noble  and  learned 
friend  to  a  writ  of  summons  to  attend 
your  lordships'  House.  How  do  I  make 
that  out?  Why,  my  lords, — ^whether  it 
be  fortunately  or  unfortanately,  I  will 
not  discuss  here, — ^we  have  no  code  of  law 
to  refer  to;  we  only  know  our  law  by 
referring  to  those  aecisions  and  those 
writings  in  which  learned  men  have  from 
time  to  time  handed  down  the  traditions 
of  onr  Saxon  and  Norman  ancestors.  That 
may  be  a  bad  state  of  things,  but  it  is  the 
only  state,  audit  is  from  referring  to  those 
authorities  we  can  learn  what  the  law  is. 

Now,  in  the  first  place,  we  have  heard 
the  name  of  Lord  Coke{a)  talked  of  so  much 
that  I  am  almost  ashamed  of  referring  again 
to  him ;  but  I  feel  upon  this  question  of 
legality  that  I  am  very  properly  indeed 
upon  my  trial  before  your  lordships ;  for 
if  this  be  an  illegal  act,  I  do  not  know  to 
what  I  may  be  liable.  I  do  not  suppose 
that  I  should  be  inipeached  bv  the  other 
House — certainly  I  should  be  severely 
censured  by  your  lordships,  though, 
indeed,  having  taken  pains  to  ascertain,  if 
I  may  have  erred,  perhaps  I  should  be 
excused.  At  all  events,  I  feel  myself,  as 
the  constitutional  law  minister  of  the 
Crown,  bound  to  show  the  grounds  upon 
which  I  did  not  hesitate  for  a  moment  in 
sanctioning  the  grant  of  this  patent. 

Tour  lordships  are  listening  to  me 
very  kindly,  but  I  well  know  how  dull  it 


(.a)  See  above,  p.  496. 
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is,  even  lunong  lawyers,  to  be  quoting 
law  anthorities,  and  even  more  so  must 
it  be  to  your  lordships  who  are  not 
lawyers,  and  particularly  when  those 
authorities  haye  been  two  or  three  times 
before,  in  some  form  or  other,  brought 
before  your  lordships.  But  I  start  by 
saying,  that  the  first  authority  I  rely  on 
is  that  of  Lord  Oohe,  Now,  what  weight 
are  we  to  gi ye  to  what  Lord  Oohe  says  on 
such  a  matter?  I  will  quote  a  few  words 
from  a  book,  which  I  quote  with  less 
reluctance  because  it  is  not  a  law  book, 
though  it  comes  from  one  of  the  most 
eminent  of  liying  lawyers,  and  is  one  of 
the  most  interesting  and  most  amusing 
works  which  has  been  published  within 
the  last  ten  or  a  doeen  years ;  I  allude  to 
the  Liyes  of  the  Chief  Justices,  by  Lord 
Cam^llXo)  I  only  ouote  this  for  the 
purpose  of  showing  the  oigh  respect  with 
which  Lord  Coke  is  to  be  listened  to  on 
all  subjects — 

"  Yet  we  are  obliged  to  regard  a  man  with 
HO  little  about  him  that  is  ornamental  or  enter- 
taining, or  attractive,  as  a  very  considerable 
personage  in  the  history  of  his  country." 

Your  lordships  will  recollect  that  it  is  to 
him,  I  belieye,.that  we  owe  the  Petition 
of  Right— 

"Belonging  to  an  age  of  gigantic  intellect 
and  gigantic  attainments,  he  was  admired  by 
his  contemporaries,  and  time  has  in  no  degree 
impaired  his  fame.  He  is  most  familiar  to  us 
as  an  author.  Smart  legal  practitioners,  who 
are  only  desirous  of  making  money  by  their 
profession,  neglect  his  works,  and  sneer  at  them 
as  pedantic  and  antiquated ;  but  they  continue 
to  be  studied  by  all  who  wish  to  know  the 
history  and  to  acquire  a  scientific  and  liberal 
knowledge  of  our  judicial  and  political  institu- 
tions. His  Opua  Magnum  is  his  Commentary 
upon  Littleton,  which  in  itself  nmy  be  said  to 
contain  the  whole  common  law  of  England  as 
it  then  exbted.  Notwithstanding  its  want  of 
method  and  its  quaintness,  the  author  writes 
from  such  a  full  mind,  with  such  mastery  oyer 
his  subject,  and  with  such  unbroken  spirit,  that 
every  law  student  who  has  made,  or  is  eyer 
likely  to  make,  any  proficiency,  must  peruse 
him  with  delight." 

1  refer  to  that  as  showing  that  I  am  not 
yery  far  wrong  if,  in  the  first  instance,  I 
rely  upon  what  Lord  Coke  says,  till  what 
he  says  is  displaced  by  better  authority. 
If  I  err,  I  may  say  Erro  cum  PUUone, 

Now,  what  does  Lord  Coke  say  P  Lord 
Coke,  in  his  mcLgnum  optw,  which  con- 
tains the  whole  body  of  the  common  law, 
has  that  passage  which  has  been  referred 
to  by  my  noble  and  learned  friend,  whose 
gloss  upon  it,  howeyer,  I  must  own,  did 
astonish  me.    Ho  says  (h) — 

(a)  Vol.  l,p.  388. 
(6)  Co.  Litt.  I6b. 


'*  And  as  an  estate  for  life  may  be  gained  by 
marriage,  so  may  the  king  create  either  man  or 
woman  noble  for  life,  but  not  for  years,  be- 
cause then  it  may  go  to  executors  and  ad- 
ministrators.** 

There  my  noble  and  learned  friend 
stopped,  and  wished  to  interpret  that  aa 
meaning  no  more  than  this,  that  you 
might  giye  precedenoe,  or  a  grant  of 
nobility  or  rank.  Is  that  what  Lord  Coke 
meant  P    Let  us  see  the  next  sentence : — 

**  The  true  division  of  persons  is  that  eyeiy 
man  is  either  of  nobility,  that  is,  a  lord  of  Par- 
liament of  the  Upper  Houne,  or  under  the  d^ree 
of  nobility,  amongst  the  Commons." 

Is  it  possible  that  Lord  Coke  here  waa 
speaking  of  an  estate  for  life  of  nobility 
only,  a  patent  which  would  simply  giye 
him  precedence  P  Do  you  include  women, 
my  noble  and  learned  friend  says  P  Cer- 
tainly not.  As  far  as  Parliament  is  oon- 
oemed,  a  woman  would  be  incapacitated 
from  sitting,  an  incapacity  depending 
ui>on  certain  principles  of  our  law.  A 
minor  is  witnin  Uoke's  words,  but  a 
minor  could  not  sit  in  Parliament. 
Lord  Coke  means  that  eyerybody  may 
haye  a  patent  of  nobility,  and  then  he  is 
noble.  It  may  be  that  under  the  oircum- 
stances  which  exist,  he  cannot  sit  in  this 
House,  or  it  may  not  be  so ;  but  (hat  Lord 
Coke  meant  that,  is  to  my  mind  so  clear, 
that  I  am  astonished  my  noble^  and 
learned  friend  should  put  a  contrary  inter* 
pretation  upon  it. 

But  that  is  not  the  only  instanoe  in 
which  Lord  Coke  lays  down  the  same 
doctrine.  I  heard  the  eyening  before  your 
lordships  assembled  (a)  that  the  legality 
of  this  patent  wus  to  be  called  in  question ; 
but  I  protest  up  to  that  moment  I  neyer 
heard  a  rumour  on  the  subject.  Up  to 
that  moment,  therefore,  I  did  not  look  so 
attentiyely  into  these  cases.  I  did 
not  look  into  the  detail.  I  haye  since 
done  so,  and  I  am  sure  I  shall  not  ex- 
aggerate if  I  say  that  there  must  be  a 
dossen  passages  in  Lord  Coke  in  which  the 
same  thing  is  repeated.  There  is  one 
case  reported  in  the  9th  yolume  of  his 
Reports,  which  has  been  referred  to  by 
my  noble  and  learned  friend.(6)  That  was  a 
case  which  was  brought  before  the  Lord 
Chancellor,  which  he  thought  of  g^reat 
importance,  and  he  called  to  his  aasist- 
ance  Lord  Coke  the  Chief  Justice,  the 
Chief  Baron,  and  another  judge.(c)  The 
question  was  as  to  the  power  of  the  Crown 
to  resume  the  grant  of  a  certain  office. 


(a)  Parliament  met  January  31  st,  1856.  Baron 
Wensleydale's  patent  was  dated  January  16th. 

^6)  See  above,  pp.  513,  588. 

(c)  ReyneVa  case,  9  Bep.  97,  98;  ehed 
aboye,  p.  518. 


Motion  or  Rsfbrbncb,  Lord  Cramworth,  L.C. 
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which  was  that  of  the  Marshal  of  the 
Marshalsea.  In  the  course  of  discussion 
many  analogous  cases  were  presented  to 
the  conrfc,  and  this  is  what  Lord  Coke 
represents  as  being  the  unanimous  opinion 
of  himself,  the  Chief  Baron  of  the  day,  and 
the  other  judge  who  sat  with  him,  whose 
name  I  do  not  at  this  moment  remember 
—I  should  say  he  was  speaking  about 
granting  to  earls,  who  were  originally  the 
keepers  of  the  county — 

**  But,  as  the  king  cannot  grant  to  anyone  that 
he  and  his  executors  shall  be  counts  or  earls  for 
jearB,  for  then  his  ezecators  or  administrators, 
one  bein^  appointed  by  himself,  the  other  by 
the  ordmary,  would  be  earls ;  so  without 
question  the  king  may  create  an  earl  for  life,  in 
tail,  or  in  fee." 

An  earl  for  life  or  in  fee.  Did  liord  Coke 
make  a  mistake  P  What  did  Lord  Coke 
mean  P  Only  that  he  might  enjoy  the 
dignity  P  It  seems  quite  preposterous  to 
Buppose  so,  and  I  cannot  imagine  how  my 
Doble  and  learned  friend  can  entertain 
such  a  proposition  for  a  moment.  But 
then  comes  another  case  in  a  later  volume 
(the  12th  Yol.)  of  Lord  Coke's  Reports. 
Kow  I  admit  it  has  been  said  that  the  two 
lastTolumes  of  Coke's  Beports  have  not 
receired  his  finishing  hand.  They  were 
not  finished  I  think  till  after  his  death, 
and  therefore  it  is  said  they  are  not  quite 
80  much  to  be  depended  on  as  the  prior 
volumes; (a)  still  I  think  your  lordships 
may  take  this  upon  Lord  Coke*$  hathoTity. 
In  the  case  called  Lord  Abergavenny* $(p) 
case,  the  Question  arose,  whether,  when  the 
Qneen  haa  granted  a  writ  of  summons  to  a 

S ergon  who  had  not  sat  in  Parliament,  but 
ied  before  Parliament  assembled,  he  could 
properly  be  called  Earl  of  Abergcwenny. 
The  mode  in  which  the  (jueetion  arose 
does  not  distinctly  appear  in  the  report, 
and  when  that  case  was  placed  before 
Lord  Eedeedale  upon  a  memorable  oc- 
casion, Lord  BeaesdaJe  remarked  that 
there  must  be  some  mistake  ihere.(6)  He 
pointed  out  that  at  the  time  there  was 
no  Earl  of  Aberpavenny,  and  that  Lord 
Cols  must  be  mistaken.  Lord  Coke  was 
not  in  error  at  all ;  because  he  only  says 
in  it  that  the  question  arose  in  Parliament. 
The  judges  were  called  on,  and  the  history 
was  this.  It  was  a  Private  Bill,  in  which 
somebody  was  described  as  Earl  of  Aher- 
gavenny,  and  the  doubt  was  whether  he 

(a)  Hargrare,  11  St.  Tr.  80,  says  of  12  Rep. 
that  it  is  of  small  authority,  "  being  not  only 
posthomons,  but  apparently  nothing  more  than 
s  collection  from  papers  neither  digested  nor 
intended  for  the  press  by  the  writer." 

(A)  12  Rep.  70. 

(c)  See  Sir  Harris  Nicofats,  Beport  uf  the 
LuU  Peerage  claim,  p.  207  ;  Reports  on  the 
l>igmty  of  a  Peer,  toI.  I,  p.  482. 


was  Earl  oT  Abergavenny,  and  that  question 
was  then  discussed  ana  an  opinion  given 
upon  it ;  and  it  was  decided  beyond  all  doubt 
to  be  the  law  that  a  writ  of  summons  does 
not  give  you  tho  right  to  nobility  unless 
you  sit  under  that  writ  of  summons.  If 
the  Queen  commands  you  to  attend  at 
her  House  of  Parliament  to  give  advice 
amon&f  the  peers  and  prelates,  and  you  do 
attend,  yon  thereby  become  noble;  but  if 
by  the  act  of  66d  yon  die  before  you  come 
there,  you  are  not  noble.  That  was  what 
was  decided  in  that  case,  and  this  is  the 
passage  which  I  have  copied  from  it — 

**  But  if  the  king  creates  any  baron  by  letters 
patent  under  the  Great  Seal  to  him  and  his  heirs, 
or  to  him  and  to  the  heirs  of  his  body,  or  for 
life,  etc.,  there  he  is  a  nobleman  presently,  for 
so  he  is  expressly  created  by  letters  patent  of 
the  kin/r,  which  cannot  be  countermanded,  and 
he  ought  to  have  a  writ  of  summons  to  Parlia- 
ment of  right." 

Now  what  is  the  meaning  of  that — 

**  and  he  ought  to  have  a  writ  of  summons  to 
Parliament  of  right,  and  he  shall  be  tried  by 
his  peers  if  he  shall  bo  arraigned  before  any 
Parliament,  but  so  fthall  not  be  he  who  is  called 
by  writ  unless  he  sits  in  Parliament,  which  is 
the  diversity." 

There  again  I  agree,  my  lords,  that  Lord 
Coke  may  be  wrong,  but  that  he  meant  to 
say  that  the  Crown  can  create  a  baron,  or 
an  earl,  or  a  peer  of  any  sort,  by  patent 
that  shall  give  him  nobility  only  for  life, 
is  beyond  the  possibility  of  douot  or  con- 
troversy. There  is  no  possible  doubt 
about  it  that  that  was  Lord  Coke's  opinion. 

My  lords,  I  am  perfectly  ready  to  admit 
that  Lord  Coke,  although  he  was  a  great 
authority,  perhaps  the  greatest  authority 
that  has  evei*  adorned  the  law,  was,  like 
other  people,  fallible,  and  statements  of 
his  have  oeen  treated  as  mistakes  upon 
his  part.  But  I  think  I  shall  satisfy  your 
lordships  that,  not  onl^  has  Lord  Coke*s 
opinion  upon  this  point  not  been  con- 
troverted, but  it  has  been  endorsed,  so  to 
Bay,  by  all  the  highest  legal  authorities 
from  the  time  of  Lord  Coke  downwards. 
There  exists  in  the  library  of  Lincoln's 
Inn  a  manuscript  copy  of  Lord  Coke's 
magnum  opns,  as  my  noble  friend  calls 
it,  which  had  been  in  the  possession  of  Sir 
Matthew  Hale,  I  do  not  know  whether  my 
noble  and  learned  flriend  has  included  a  life 
of  Sir  Matthew  Hale  among  those  in  his 
book ;  (a)  but  if  he  has,  I  am  sure  I  should 
find  a  passage  saying  that  second  only  to 
Lord  (joke  would  be  the  authority  of  Lord 
Hale.  I  cannot  say  that  I  have  the  autho- 
rity of  Lord  Hale  for  stating  that  Lord 
Coke  was  right,  but  I  have  the  negative 

(a)  There  is  a  life  of  Hale  in  Lord  Gamp- 
bell's  Lives  of  the  Chief  Justices,  vol.  1,  p.  512, 
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authority  of  Lord  HcUe.  He  comments 
upon  the  very  passage  in  Lord  Coke  to 
wnicb  I  have  referred,  bat  never  says  a 
word  to  call  it  in  question,  which  I  take, 
therefore,  to  be  because  Sir  Matthew  Hale 
thought  it  to  be  a  matter  without  any  | 
doubt  or  controversy.  i 

Next  to  Sir  Matthew  Hale,  I  do  not  know 
that  I  could  cite  a  higher  authority  than  ' 
a  A-ery  distinguished  lawyer,  who  lived  at 
the  early  part  of  last  century— Lord  Chief 
Baron  Comyne.  The  Lord  Chief  Baron  pub- 
lished a  Digest  of  the  Law  of  England, 
and  in  that  Digest  are  collected  all  the 
propositions  of  law  which  are  to  be  found 
amongst  different  writers  —  Lord  Coke 
among  otlierB ;  and  when  any  matter  arose 
upon  which  he  thought  it  was  neccpsary 
Ibat  the  law  should  be  propounded,  as  to 
which  he  found  no  autnority,  he  stated 
it  of  his  own  authority,  as  his  own 
view  of  the  law,  and  gave  no  citation  to 
warrant  it.  Now,  my  noble  and  learned 
friend  will  bear  me  out  in  saying  that  it  is 
a  maxim  in  the  courts  of  law  that  what 
you  find  in  Chief  Baron  Comyna's  Dii^est 
without  a  reference  may  bo  taken  as  law 
upon  his  authority.  Where  yon  find  a 
reference,  you  can  only  take  it  that  he 
endorses  that  reference,  and  considers  it  to 
be  right  and  good.  Now,  my  lords,  under 
the  title  "  Dignity,"  (c.  4)  he  says  this— 

"  So  he  may  be  created  duke,  marquis,  earl, 
viscouDt,  barou,  or  baronet  by  Letters  Patent." 

For  that  he  refers  to  Coke — 

"  And  by  patent  the  dij^nity  may  be  limited 
to  him  and  hia  heirs,  or  the  heirs  of  his  body, 
or  heirs  male  of  bis  body.  So  it  may  be  limited 
only  for  life.  Co.  L.  16*.'* 

Had  Lord  Chief  Baron  Comyns  any  doubt 
about  it  P  Here,  therefore,  you  have  the 
authority  of  Lord  Colce,  Bit  Matthew  Hale, 
and  Chief  Baron  Comyiis, 

My  lords,  I  have  now  travelled  down  to 
about  the  year  1740.  Early  in  the  reign 
of  George  the  Third  was  published  a  woi-k, 
which,  if  not  quite  so  much  in  vogue 
among  lawyers,  is  more  read  and  known 
than  any  other  law  book  among  non-law- 
yers,  and  which  is,  and  I  believe  has  been, 
always  considered  in  matters  of  constitu- 
tional law  pretty  accurate — 1  do  not  say 
always  accurate— I  allude  to  the  Commen- 
taries of  Sir  William  Blaclstone.  What  does 
Sir  William  Blacketone  say  about  it  P(a)— 

"Creation  by  writ  has  also  one  advantage 
over  that  by  patent ;  for  a  person  created  by 
writ  holds  the  dignity  to  him  and  his  heirs, 
without  any  words  to  that  purport  in  the  writ ; 
but  in  Letters  Patent  there  must  be  words  to 
direct  the  inheritance,  else  the  dignity  enures 
only  to  the  grantee  for  life.  For  a  man  or 
woman  may  be  created  noble  for  their  own 
lives,  and  the  dignity  not  descend  to  their  heirs 

(a)  I  Bla.  Com.  400,  citing  Co.  Litt.  9.  16. 

^loTlON  0>   ReFERRXCE,  LoRD  CRA:fWOUTH,  h.C 


at  all,  or  deaeend  only  to  some  particiilar  heirs ; 
as  where  a  peerage  is  limited  to  a  mnu,  and  the 
heirs  male  of  his  body  by  Elizabeth  hia  present 
lady,  and  not  to  such  heirs  by  any  former  or 
future  wife." 

It  is  obvious  in  that  case  the  grantee 
could  only  be  a  tenant  for  life,  for  by  no  poa- 
sibility  could  anybody  succeed  him  after- 
wards. I  confess,  till  my  noble  and  learned 
friend  addressed  the  House,  I  was  pre- 
pared to  say  that  the  next  authority  upon 
this  case  was  the  great  modem  eaitor  of 
Lord  Coke — Mr.  Margra/ve'-hecB.uae  he 
makes  no  question  about  the  accuracy  of 
this  passage.  He  makes  several  remarks 
upon  the  passages  before  and  afler  it,  but 
not  a  word  upon  this ;  and  I  was  startled 
and  astonished  when  my  noble  and  learned 
friend  quoted  Mr.  Hargrave^s  opinion.  I 
sent  for  the  book,  and  I  found  there  baa 
been  in  modern  times  a  book  published, 
in  which  the  writer  says  he  has  added  some 
notes  which  had  been  found  among  Mr. 
Hargrove 8  papers;  whether  rejected  by 
him  because  he  thought  them  hsA  law  or 
not  I  do  not  know.  I  have  not  been  able 
to  investigate  the  meaning  of  that  note  ; 
if  it  is  only  found  among  Mr.  Hargraoe*8 
papers,  I  say  it  is  rather  an  authority 
against  its  force  than  for  it. (a) 

There  are  some  other  books  I  have  here, 
but  to  quote  them  is  perhaps  only  multi- 
plying the  same  thin^;,  Mr.  Justice  Doddc' 
ridge t  a  celebrated  judge  in  the  time  of 
Charles  the  First,  says,  speaking  of  the 
dignity  of  a  baron(&) — 

"  Tliis  kind  of  dignity  of  Baron  shall  be  of 
such  countenance  in  descent  or  otherwise  as 
shall  be  limited  in  the  Habend  in  such  letters 
patent  contained,  for  it  may  be  for  the  life  of 
him  to  whom  it  is  given,  or  for  terme  de  autre 
vie,  of  some  other  man's  life,  as  some  hold 
opinion,  in  9  H.  6.  39.'*  (c) 

The  same  is  laid  down  in  other  books. 

I  think,  my  lords,  if  the  case  stopped 
there,  there  would  be  enough  to  induce 
me  to  say,  in  the  absence  of  any  authority 
to  the  contrary,  that  ihe  legality  is  per- 
fectly clear.  But  it  does  nqt  rest  there. 
An  ancestor  of  my  noble  and  learned 
friend.  Lord  Bedesddle,  as  I  must  call  him 
(for  many  purposes,  very  learned,  as  your 
lordships  are  aware),  was  delegated  by 
this  House,  some  thirty  years  ajo^  or  more, 
to  investigate  the  whole  subiect  of  the 
dignity  of  the  peerage,  and  he  made  (I 
say  he  made — tho  committee  made,  but  it 
is  his  doing),  four  elaborate  reports.(<{)  In 
those  reports,  he  canvasses  and  questions 
pretty  freely  some  of  the  old  doctrines, 

(a)  See  above,  p.  514it. 

(6)  Treatise  of  the  Nobilitie,  &c.,  p.  103 
(ed.  1612).     See  8  St  Tr.  N.S.  69Ia. 

(c)  The  right  reference  is  8S  H.  6.  f .  S9 ; 
2  St.  Tr.  N.o.  70an. 

{d)  The  Reports  on  the  Dignity  of  a  Peer. 
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the  antiqaarian  doctrines  which  had  been 
held  npon  the  subject  of  the  peerage  ;  ae 
for  instance,  whether  all  persons  who  were 
originally  snmmoned  were  intended  to 
hsTo  more  than  writs  pro  hoc  vice.  All 
that  is  canyassed  in  a  laborions  and  able 
manner.  Is  it  possible,  that  when  he  was 
to  report  to  your  lordships  on  the  nature 
and  aignitj  of  this  House,  a  snbject  which 
was  on  the  surface,  like  the  question  of 
whether  there  could  be  peers  for  life, 
would  escape  him,  and  that  he  would  have 
omitted  to  say  that  there  was  a  preyailing 
error  handed  down  from  Lord  Coke  that 
peerages  can  be  granted  for  life,  but  that 
that  dearly  is  a  mistake?  I  think  it  is 
quite  impossible  that  that  could  haye 
escaped  mm.  But  it  does  not  rest  upon 
negatiye  eyidence  only.  Let  me  tell  your 
lordships  what  he  does  say.   He  says  (a) — 

"  The  committee  find  that  it  ha8  }*een  asserted 
that  the  persons  to  whom  dignities  have  heen 
granted  by  the  Crown,  whether  the  names  of 
dignity  so  intinted  were  ancient  or  of  new  erec- 
tion, have  usually  had  therein  rights  of  inherit- 
ance, general  or  special,  according  to  the  nature 
of  the  fi^rants  or  titles  under  which  such  dignities 
Lave  been  respectively  claimed,  either  by  expreps 
terms  of  grant  or  by  consequence  of  law ; 
though  in  some  instances  the  effects  of  such 
grants  have  been  specially  restrained  to  the  lives 
of  the  persons  to  whom  such  grants  have  been 
made.  This  assertion  must  be  considered  as 
not  extending  to  every  dignity,  and  particularly 
to  the  dignity  of  knighthood,  which  has  never 
been  enjoyed  hereditarily,  or  even  to  the  dignity 
of  peerage  where  the  terms  of  the  instrument  by 
which  it  has  been  created  have  expressed  the 
emtrary. 

Is  it  possible  that  he  wrote  that  believ- 
ing that  the  Grown  could  not  limit  it  P  It 
is  impossible  ;  and  I  cannot  help  thinking 
that  my  noble  and  learned  friend  never 
could  haye  introduced  this  Question  as  a 
question  of  priyileges  if  he  haa  been  aware 
of  the  authorities  setting  the  matter, 
beyond  all  possible  doubt,  at  rest. 

My  lords,  haying  shown  this  to  be  the 
view  of  all  those  learned  writers,  Lord 
Coke,  Sir  MaUhew  Hale,  Chief  Justice 
Comyn$,  Dodderidge,  Blaeketone  and  Ear- 
grave,  1  must  say  that  the  other  book 
referred  to,  and  compiled  hy  Lord 
Beiesdale  thirty  years  ago,  I  think, 
relieves  me  from  any  further  discussion 
as  to  the  want  of  precedents.  I  do  not 
shrink  from  saying  that  I  will  support  all 
that  doctrine  by  precedents,  and  that  the 
precedents  whicn  my  noble  and  learned 
friends  have  already  referred  to,  have  not 
been,  with  suiBoient  distinctness,  called 
to  your  lordships'  attention.  It  is  a  very 
easy  thing,  my  lords,  to  treat  authorities 
of  bygone  times  as  inadmissible,  and  to 

(a)  Reports  on  the  Dignity  of  a  Peer,  vol.  2, 
pp.  87,  88. 


say  that  we  ought  to  disregard  them.  Let 
me  say  that  it  is  not  a  doctrine  which 
would  be  admitted  in  courts  of  law,  but  it 
is  peculiarly  dangerous  here,  where  a  great 
number  of  noble  lords  haye  obtained  seats 
in  your  lordships'  House  only  because 
they  have  shown  that  they  are  descended 
from  those  who  formerly  sat  in  this  House 
(I  see  a  noble  friend  of  mine  here,  who 
has  properly  shown  that  he  is  descended 
from  one  of  those  who  sat  in  this  House  in 
turbulent  times)  (a),  and  thoEC  yery  docu- 
ments and  precedents  haye  been  the  yery 
title  deeds  upon  which  he  has  relied. 
Therefore,  though  it  may  not  be  surprising 
that  those  old  precedents  should  be  lightly 
spoken  of  by  peers  of  yesterday,  yet,  for 
noble  lords  who  sit  here  in  right  of  long 
hereditary  dignity,  to  speak  of  the  prece- 
dents of  those  ancient  times  as  matters 
altogether  to  be  disre^tarded,  appears  to  me 
to  be  a  matter  yery  difficult  to  understand. 
My  lords,  my  noble  and  learned  friend 
who  opened  the  case  truly  stated,  that  the 
first  case  was  that  of  ChUchard  D*Angle.{b) 
I  am  not  at  all  certain  that  in  those  days 
the  grant  would  not  haye  been  held  per- 
fectly good  $  certainly,  somehow  or  other, 
the  ^ant  was  made  to  him, — ^he  was  made 
Earl  of  Huntingdon.  And  I  wish  to  call 
your  lordships'  attention  to  the  language 
of  the  patent.  The  words  in  the  patent 
were,  tola  vita  sua  durante.  Now,  my  noble 
and  learned  friend  (c)  said,  that  those  Let- 
ters Patent  were  afterwards  cancelled ;  that 
is  an  error.  There  was  a  g^ant  of  a  pen- 
sion to  support  the  dignity,  charged  upon 
certain  property,  upon  which,  I  presume, 
they  found  that  they  had  no  power  of 
charging  it,  and  therefore  they  cancelled 
the  Letters  Patent  creating  that  charge, 
and  other  Letters  Patent  were  issued  the 
next  year,  bub  the  pension  was  charged 
upon  different  lands.  In  the  first  Parliament 
oi  Richard  the  Second,  in  the  second  Par- 
liament, in  the  third  Parliament,  and  in 
the  fourth  Parliament,  writs  of  summons 
issued  to  him  to  attend,  inst  as  to  the 
other  pcers.(<0  My  noble  and  learned  friend 
says,  that  there  is  no  eyidence  that  he  sat 
in  Parliament.  Will  my  noble  and  learned 
friends  tell  me  bow  that  evidence  is  to  be 
procured,  for  that  is  always  the  difficulty 
— there  are  no  journals,  no  rolls,  kept  to 
show  who  were  present  and  who  were 
not.     Sometimes  you  can  prove  that  they 

(a)  In  1839  the  Crown  was  pleased  to  deter- 
mine the  abeyance  of  the  Camoy!>  barony  in 
favour  of  Thomas  Stonor,  who  had  cstabliHhed 
his  descent  from  "i'homas  Lord  Camoys,  who 
received  summonses  to  Parliament  from  7 
Kichard  2.  to  8  Henry  5.  6  01.  &  F.  789. 

(6)  See  helow,  p.  645. 

(c)  Lord  Lyndhurst. 

Id)  App.  to  Reports  on  the  Dignity*  of  a  Peer, 
vol.  4,  Summonitiones,  pp.  G74,  677,  681,688. 
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sat,  by  finding  that  they  were  pnt  upon 
committees,  or  that  they  performed  some 
act,  which  necessarily  sapposes  that  they 
Eat;  but  there  are  no  means  of  proTing 
that  the  Earl  of  HfwitingcUm  did  sit,  or 
that  he  did  not  sit. 

The  next  case  to  which  I  shall  call 
yonr    lordships'    attention,    though    not 
following   in  the   order  of   date,  is  the 
case  of   Sir    John   Com&wall,    who   was 
made   Baron  Fannkope   in   the   11th    of 
H&nry  the  Sixth. (a)     Now,  my  noble  and 
learned  friend  said,  that  that  was  a  crea- 
tion in  Parliament.    In  order  to  decide 
that  point,  it  is  necessary  that  your  lord- 
ships shonld  be  aware  of  what  the  conrse 
of  proceeding  in  those  days  was.    I  pre- 
sume that  the  Grown  did  not  like  same- 
times  to  grant  dignities  to  persons  who 
might  giye  offence  to  the  other  peers,  and 
therefore  your  locdshipe  will  find  that  of 
the  forty-nve  grants  of  peerages  that  were 
made  in  the  period  that  elapsed  between 
the  first  of  JEtMTuMrd  the  Second  and  about 
the  middle  of  the  reign  of  Hmvry  the 
Sizih,  I  should  say  more  than  half  were 
srants    made    a$§ensu    magnaiwn,    pre- 
TaUorum,  procerwn,  et  eommwMtaUe,  but 
not  all;   and  I  will  not  attempt  to  dis- 
guise this,  that  where  a  grant  or  patent  of 
a  dignity  for  life  has  been  made  in  Par- 
liament, it  has  been  cuaentu  mapnatum, 
preUU<yrum,proeerum,  et  comvMmitatU,    If 
Ihat  were  the  only  circumstance  on  which 
I  had  to  rely  to  show  the  legality  of  a 
gi-ant  for  life,  it  would  not  prove  it;  but 
I  do  not  rely  on  it  to  show  that.    I  might 
just  as  well  say  that  you  may  rely  upon 
it-  to  show  that  there  was  a  grant  in  tail  or 
in  fee.    I  do  not  say  that  all  creations  were 
so  made    My  noble  and  learned  friend  was 
mistaken  in  supposing  that  Sir  John  Gome- 
waU  was  made  a  baron  by  an  Act  of  Parlia- 
ment. With  the  assent  of  the  Lords  he  was 
made  baron.    Now  that  is  not  an  Act  of 
Parliament,  nobody  can  say  that  it  is ;  (b) 
but  it  is  not  only  important  as  showing 
that  this  creation  was  not  by  Act  of  Parlia- 
ment, but  it  shows  me  what  was  the  mean- 
ing in  other  cases  ; — not  that  the  creation 
was  meant  to  be  by  Act  of  Parliament,  but 
that  it  was  done  with  the  assent  of  the 
Lords.     The  next  caBe(e)  occurred  just 
twelve  years  afterwards,  and    that  was 
given  without  the    assent  of  Parliament. 
A  writ  was  granted  to  the  peer  just  as  to 
the  others,  and  he  sat  under  that  writ. 
My   noble  and  learned  friend  says,  that 
they  gave  him  a  new  one  because  they 

(a)  See  below,  p.  651. 

(6)  See  below,  p.  705. 

(c)  This  apparently  refers  to  the  vecoad 
creation  of  Sir  John  Comewall  as  Baron  Mil- 
broke,  but  this  was  also  in  Parliament;  see 
below,  p.  6i51. 


supposed  the  other  to  be  void; — at  all 
events,  be  had  a  writ.  At  about  that 
time  there  were  forty-five  peerages 
created.  I  have  had  an  officer  urom  the 
Patent  Office  to  look  through  the  patents, 
and  out  of  those  forty-five  eleven  were  for 
the  lives  of  the  parties,  one  for  the  life  of 
another  person,  (a)  and  the  only  one  to 
which  I  will  advert  is  the  case  of  WiUiam, 
Earl  of  RtUland,  the  son  of  the  Duke  of 
Yorkf  in  the  rei^  of  Eiehard  the  Second. 
There  the  limitation  was  ckurmte  viia 
pcUris  »tU  dwU(ix<U.iJb)  So  that  here  was 
the  creation  of  a  peer  for  the  life  of  his 
father  only. 

Now,  my  lords,  I  should  wish  to  call 
yonr  lordships'  attention  to  what  my 
Lord  BedesdaU's  view  of  these  aathoritiea 
is.  I  have  already  shown  what  was 
his  notion  as  to  the  right  to  grant  those 
peerages  for  life.  Be  speaks  of  the 
grant  Dy  Edwcyrd  the  Thira  of  a  certain 
earldom  before  that,  and  that  the  earl  had 
died  without  issue  male,  leaving  de- 
scendants, and  he  says,  according  to  the 
modem  doctrine,  that  made  it  abate,  or 
be  in  abeyance.    He  8ays(6) — 

'*  William  Clinton  died  without  issue,  and  in 
the  next  reign  the  dignity  of  Earl  of  Huntingdon 
was  granted  to  Guichard  D' Angle  for  his  life  "  ; 

and  then,  ten  pages  afterwards,  he  says — 

*'  The  grant  before  mentioned  to  Guichmrd 
D' Angle  of  the  dignity  of  Earl  of  Huntingdon 
for  his  life  was  effected  in  the  same  manner, 
by  parole  and  investiture,  by  girding  with  the 
sword," 

i      He  then  alludes  to  the  Letters  Patent. 
and  says — 

*'  The  Letters  Patent  to  Guichard  were  can- 
celled in  the  next  year,  and  a  grant  of  l,O0u/.  a 
year  substituted." 

Then,  a  few  pages  on,  he  says,  speaking 
of  those  grants  that  were  made  by  Rtckoird 
the  Second — 

*'  At  the  same  time  Margaret  Maidiall, 
Countess  of  Norfolk,  was,  as  before  stated, 
created  Duchess  of  Norfolk  for  life.  The  entiy 
on  the  Parliamentary  Roll  purports  that  on  the 
same  day,  the  king  willing  to  honour,  advance, 
and  increase  the  name  and  state  of  this  lady  in 
full  Parliament,  in  her  ahsenqe  had  made  and 
created  her  a  duchess,'* 

and  BO  on.  Then  he  oomes  to  this  passage, 
in  which  he  alludes  to  the  grant  to  tne 
Earl  of  BwOand. 

"In  the  ISth  of  Richard  the  Second,  Ed- 
ward, eldest  son  of  the  kins^s  uncle,  Edmund, 
Duke  of  York,  was  made  Earl  of  Rutland  in 
Parliament,  and  invested  with  the  dignity  by 

(a)  See  below. 

(6)  Reports  on  the  Dignity  of  a  Peer,  voL  t, 
p.  191. 

(c)  Reports  on  the  Dignity  of  a  Peer.  vol.  S, 
p.  179. 
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guding  with  the  swoid,  to  hold  during  the  life 
tf  his  father:' 

Then  he  says — 

"  It  18  obserTable,  too,  thHt  this  grunt  of  the 
dignitj  of  Earl  of  Rutland  was  not  for  the  life 
of  the  grantee,  hut  for  the  life  of  his  father 
onlj ;  so  that  if  the  father  had  been  attainted  of 
treason,  and  had  died  in  the  lifetime  of  his  son, 
the  ran  woold  not  hare  inherited  his  dignities 
vested  m  his  father,  and  would  no  longer  have 
been  Eirl  of  Rutland  or  a  peer  of  the  realm."(<>) 

Can  anybody  doabt,  after  reading  that 
passage,  that  Lord  Redeadaie  considered 
the  patent  of  the  earldom  valid,  and  would 
he  not  have  made  an  observation  upon  it 
if  he  had  considered  it  invalid  ?  He  goes 
on  again  with  two  or  three  of  the  other 
cases,  bat  I  will  not  weiu*y  yonr  lordships 
by  reading  them.  I  will  only  add  that 
aU  those  persons  who  were  made  peers 
for  life,  whether  with  the  assent  of  Par- 
liament or  without,  all  received  writs  of 
summons  jost  in  tlie  same  words,  and  to 
all  intents  and  purposes  in  the  same 
manner,  as  the  hereditary  peers  ;  (6)  and  a 
great  many  of  them  are  proved  to  haye 
8at  in  Parliament,  and  we  cannot  prove 
that  others  did  not  sit,  there  being  no 
means  of  establishing,  as  there  now  are, 
by  the  Jonmals,  that  they  did  sit. 

Now,  my  lords,  having  thns  established, 
as  I  conceive,  that  all  the  writers  admit 
the  exercise  of  this  prerogative  to  be  an 
undoubted  right,  and  one  that  is  borne 
out  by  the  old  authorities,  and  in  these 
times  approved  of  by  Lord  Bedesdale,  I 
now  return  to  what  my  noble  and  learned 
friends  have  passed  over  as  if  it  was  some- 
thing utterly  worthless.  I  admit  what 
they  say,  that  it  is  more  than  400  years 
since  there  has  been  any  grant  iimpUeiier 
of  a  life  peerage  to  a  man ;  but,  I  ask, 
where  do  they  find  in  any  text-book  any 
distinction  between  the  right  of  the 
Crown  to  grant  a  peerage  to  a  woman  or 
to  a  man  P  They  are  always  coupled  to- 
gether. I  say  that  there  is  no  distinction 
between  the  one  and  the  other;  and  if 
that  be  the  case,  then  the  result  is  that 
all  the  authoritieB  for  creating  women 
peeresses  for  life  are  just  as  valuable 
upon  the  present  occasion  as  if  they  had 
been  grants  to  men.  I  shaU  not  wear^ 
your  lordships  in  going  through  in  detail 
the  names  of  those  persons :  (c)  there  have 
been  undoubtedly  grants,  some  made  not 
upon  very  reputable  grounds,  but  I  should 
say  that  more  than  half  of  them  are  to 
ladies  of  the  highest  distinction  and 
character.  There  is  the  case  of  the 
Duchess    of  PorUmowth  in    Charles   the 

(a)  Reports  on  the  Dignity  of  a  Peer,  vol.  2, 
p.  191. 
(6)  Dugdale,  Summons  of  the  Nobility, 
(c)  See  above,  p.  49Sn, 


Second's  reign.  There  have  been  eighteen 
in  all  from  the  reign  of  James  the  First 
to  that  of  George  the  Second,  and  they  are 
just  as  good  authorities  upon  the  legality 
of  this  patent  as  if  they  had  l)een  granted 
to  men.  I  hardly  suppose  that  that  is  to 
be  controverted.  If  these  grants  were 
illegal,  I  would  ask  your  lordships  to  con- 
sider how  many  eminent  men  have  been 
guilty  of  neglecting  their  duty  P  for  Lord 
Olarendon  passed  two  under  the  Great 
Seal,  Lord  Shafiesbvry  one,  hovd  NoUing' 
ham  four.  Lord  Oovmer  one.  Lord  Maoclee- 
field  6ret  Skud  Lord  Mardufioke  one.  These 
were  grants  of  the  dignity  of  a  peerage 
for  life  to  ladies,  which  grants,  according 
to  Lord  Ooke,  were  perfectly  legal.  I  was 
astonished  to  hear  my  noble  and  learned 
friend  refer  to  the  case  of  Jjb^j Rivera  (a)  as 
an  authority.  In  the  time  of  the  Common- 
wealth she  was  arrested,  and  she  pleaded 
her  ]>rtvilege  of  peeress  to  be  discharged  ; 
but  the  counsel  against  the  countess 
argued  that  as  she  had  not  received  in- 
vestiture she  was  not  entitled  to  the  privi- 
lege of  being  free  from  arrest.  That  was 
the  argument  of  the  counsel,  and  the 
Chief  Justice  demanded — 

''If  one  be  made  a  baron,  and  he  is  not 
called  to  the  Parliament  by  writ,  or  comes  there 
by  virtue  of  some  clause  in  his  patent,  shall  he 
be  exempted  from  arrest  ?  *' 

There  the  Chief  Justice  raised  the  ques- 
tion which  has  been  often  raised,  is  the 
privilege  from  arrest  a  privilege  of  Parlia- 
ment or  a  privilege  of  peerage  P  But  he 
did  not  decide  anything.  Then  that  dis- 
poses, as  I  conceive,  of  the  legality  of  this 
patent ;  and  I  very  much  doubt  whether, 
if  that  were  the  Question,  it  could  be  legiti- 
mately discuBsoa  now  by  your  lordships. 

My  lords,  there  is  a  consideration 
which  has  a  very  strong  bearing  upon 
the  question  now  before  your  lord- 
ships. There  are  innumerable  instances 
of  grants  for  life  to  persons  not  members 
of  your  lordships'  House  before  the  grant, 
with  remainder  to  collateral  persons  and 
their  heirs.  Now,  if  those  collateral 
limitations  had  failed,  those  grants  would 
viitually  be  for  life.  There  is  no  prin- 
ciple of  peei'age  law  more  clear  than  this, 
that  there  is,  technically  speaking,  no  re-' 
mainder  of  a  peerage ;  every  remainder  is 
a  new  grant:  so  that  in  point  of  law; 
peerages  of  this  description  are,  to  all 
intents  and  purposes,  two  grants;  the 
grant  of  one  peerage  for  life,  and  the' 
grant  of  another  peerage  when  the  former 
is  determined. (6)  There  must  be  many  of 
vour  lordships  now  who  sit  in  this  House 
by  virtue  of  such  a  title.  The  late  Mar- 
quis of  Londonderry  was  created  Lord 
■     ■      ''     '        '  '  ■ '        I    >  I.  . 

(a)  Styles,  254. 

(6)  Reports  on  the  Dignity  of  a  Peer,  vol.  2,p.  56. 
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Vane  for  life,  with  remainder  to  hia 
youngest  son ;  (a)  and  so  again,  whenever 
there  is  a  grant  of  a  peerage  to  a  man, 
and  the  heirs  of  his  body  bv  a  particular 
wife,  the  moment  that  the  wife  is  dead,  and 
has  no  issue,  that  is  a  tenancy  for  life  only. 
The  general  principle  on  which  I  rely  as 
to  the  legahty  is  this,  that  it  is  stated 
universally  by  all  writers  on  the  law, 
withont  contradiction,  from  Lord  Coke 
down  to  Lord  Bedesdale,  and  the  latter,  I 
think,  states  it  in  express  words,  that  all 
this  is  perfectly  lawful.  My  lords,  I  can- 
not complain  of  this  question  of  legality 
having  been  introduced,  but  I  think  we 
have  a  right  to  complain  of  the  two  ques- 
tions of  legality  and  expediency  being 
mixed  up  together  in  one  common  motion 
for  reference  to  the  Committee  for  Privi- 
leges. Now,  let  it  be  disgpiised  as  it  may, 
what  is  really  wanted  is  to  do  something 
that  shall,  if  not  express  a  censure 
on  the  Government  for  having  granted 
this  patent,  at  all  events  express  your 
lordships*  strong  opinion  that  such 
grants  ought  not  to  be  made:  and 
I  say  that  a  more  unfair  mode  of 
arriving  at  that  conclusion  than  by  mixing 
up  the  question  of  legality  with  the  con- 
stitutional Question  could  hardly  have 
been  devised.  If  my  noble  and  learned 
friend  had  given  notice  of  motion  that  it 
was  the  opinion  of  this  House  that  it  was 
an  improper  exercise  of  prerogative,  it 
would  nave  been  a  constitutional  mode  of  i 
doing  it.  But  now  the  two  questions  are 
mixea  up  together  in  a  mode  in  which  no 
man  can  exactly  toll  on  what  ground  the 
matter  is  put.  Having  occupied  your 
lordships  so  long  in  discussing  that  (ques- 
tion, which  I  thought  fell  more  especially 
within  my  province  ^I  mean  the  question 
of  legality — I  will  not  take  up  much  more 
of  your  lordships'  time,  but  X  cannot  pass 
over  in  silence  the  other  parts  of  the 
niattor  now  before  your  lordships.  I  had 
a  very  strong  feeling  that  it  was  desirable 
that  the  first  exercise  of  this  prerogative 
should  be  made  in  a  case  in  which  the 
party  in  whose  favour  it  was  made  was 
not  obnoxious  to  a  feeling  that  the  devia- 
tion from  the  ordinary  course  was  adopted 
because  he  was  a  poor  man.  I  know  that 
many  persons  have  that  feeling,  and  that 
they  would  not  like  to  be  the  first  to  have 
the  honour  conferred  upon  them,  on  the 
ground  that  they  had  not  the  means  of 
supporting  the  dignity ;  and  certainly  it 
dia  appear  to  me  that  the  present  would 
be  a  very  fitting  occasion  for  the  first 
exercise  of  this  prerogative. 

Kow,  my  lords,  is  it  desirable  at  all  that 
we  should  have  this  pierogative  exercised 
in  the  present  case  P  That  is  the  question. 

(a)  See  above,  p.  542ft. 

MOTIOK  OF  RbFBRENOK,  LoilD  CltA5WOttTlI,  L-C. 


My  lords,  I  think  that  there  are  consi- 
derations which  make  it  peculiarly  desir- 
able that  high  legal  functionaries  should 
have  readier  access  to  the  legislature  than 
they  have  enjoyed  of  lato  years.  The 
course  of  legislation  in  the  other  House 
has  been  to  exclude  them  altogether  by 
Act  of  Parliament.  The  Judge  of  the 
Admiralty  Court,  who  always  or  often 
used  to  have  a  seat  there,  and  whose 
advice  on  matters  connected  with  the 
foreign  relations  of  the  country  was 
always  most  eminently  serviceable  in 
former  times,  is  now  by  Act  of  Parliament 
excluded  from  the  other  House  of  Parlia- 
ment.(a)  The  Master  of  the  Bolls  is  not  by 
law  excluded,  but  your  lordships  may 
recollect  that  at  the  last  general  election 
my  learned  friend  the  present  Master  of 
the  Bolls  was  a  candidate,  and  great 
scandal  was  supposed  to  exist  among 
some  persons  by  nis  canvassing  voters  in 
a  way  that  was  by  some  persons  thought 
not  consistent  with  the  high  judicial  fnno- 
tions  which  he  is  called  upon  to  exercise.(5) 
That,  I  say,  makes  it  peculiarly  desirable 
that  there  should  be  facilities  granted  for 
giving  them  readier  admission  into  this 
House,  if  they  cannot  be  admitted  into 
the  other  House.  If  that  is  so,  how  is  it 
to  be  done  unless  you  can  by  some  meftus 
escape  from  the  necessity  of  entailing  the 
expense  of  mainteining  an  hereditary 
peerage?  How  is  it  otherwise  to  be 
effected  P  I  know  how  it  has  in  fonner 
times  been  efiected,  namely,  by  giving 
grants  of  money  from  the  public  purse, 
but  that  is  a  precedent  which  ought  not 
to  be  followed.  But  there  are  descendants 
and  representetives  of  high  legal  person- 
ages, who  are  now  in  the  enjoyment  either 
of  compensation  or  very  large  sineonres, 
that  were  formerly  in  the  gift  of  those 
personages,  and  attached  to  them  for  the 
purpose  of  enabling  them  to  provide  for 
their  families,  but  which  are  now  abo- 
lished, (e)  This  can  no  longer  be  done ;  and 
the  object  must  now  be  effected  by  grant- 
ing in  such  cases  access  to  your  lordships* 
House  withont  entailing  the  burden  of  an 
hereditary  peerage. 


(o)  3  &  4  Vict.  c.  66. 

(6)  Sir  John  Romilly,  M.B.,  sat  fur  Devon- 
port  until  the  general  election  of  185S,  when  be 
was  defeated  :  Diet.  Nat.  Biog.,  Romilly,  John. 

(c)  Sir  George  Jessel  resigned  bis  seat  in 
Parliament,  though  not  legally  bound  to  do  so, 
on  succeeding  Lord  Romilly  in  1873.  The  Judi- 
cature Act,  1875,  38  &  39  Vict.  c.  77.  s.  5,  dis- 
qualifies ail  Judges  of  the  Supreme  Court  of 
Judicature.  In  1858  a  Judges'  Exclusion  Bill 
was  defeated  on  the  third  reading  in  the  House 
of  Commons  at  the  instance  of  Macaolay 
(Works,  vol.  8,  p.  427,  ed.  1875) ;  Haas.  toL 
125,  p.  1080;  vol.  127,  p.  993. 
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But  then,  my  lords,  it  is  said  that  such 
a  prooedent  if  once  set  will  lead  to  the 
swamping  of  your  lordships'  House  by 
the  introduction  of  large  batches  of  peers 
for  life.  I  most  confess,  considering  that 
the  hereditary  members  of  this  House  are 
from  4A0  to  500  in  number,  I  think  the 
apprehension  of  the  introduction  of  any 
large  number  of  peers  for  life,  so  as  ma- 
terially to  influence  the  divisions  of  this 
House,  is  absolutely  chimerical.  This  is 
not  a  new  apprehension.  I  have  already 
allnded  to  the  case  in  the  reign  of  Queen 
Anne,  where  the  House  came  to  a  deter- 
mination, contrary  to  law,  that  it  was  not  in 
the  power  of  Her  Majesty  to  grant  a  British 
dukedom  to  a  Scotch  peer.  Your  lordships 
will  see  what  took  place  in  this  House  at  that 
time.  The  reference  is  very  short ;  but  I 
find  Bwmet  in  his  History  (a)  states  that — 

**  The  Court  pat  forth  their  whole  strength  to 
support  the  patent :  this  heightened  the  seal 
of  those  who  opposed  it ;  for  they  apprehended 
that,  considering  the  dignity  and  antiquity  of 
Scotch  peers,  and  the  poverty  of  the  greater 
part  of  thera,  the  court  would  always  have 
recourse  to  this  plan  as  a  sure  expedient  to  have 
a  constant  majority  in  the  House  of  Lords." 

My  lords,  that  was  the  apprehension  in 
the  reign  of  Queen  Awne,  and  it  has  proved 
as  chimerical  and  absurd  as  I  think  a 
similar  apprehension  on  the  part  of  some 
of  the  noble  lords  present  will  prove  to  be 
in  the  reign  of  Queen  Victoria,  No,  my 
lords,  the  check  upon  the  Government 
against  creating  an  improper  number  of 
peers  (&)  is  not  in  the  absence  of  the  power 
to  grant  peerages  for  life,  but  in  that 
wholesome,  ever  active  control  which  is 
exercised  by  public  opinion,  and  which 
would  make  it  as  impossible  for  any  step 
of  that  kind  to  be  taken,  as  it  would  be, 
according  to  the  suggestion  of  my  noble 
and  learned  friend,  that  the  time  would 
cxmie  when  a  minister  would  recommend 
the  Grown  to  ennoble  a  regiment  of  the 
Guards,  a  prophecy  which  would  have 
been  absurd  in  those  former  days,  and  I 
consider  it  to  be  equally  absurd  now.  My 
lords,  I  shall  be  disappointed  to  the  hwst 
degree  if  your  lordsnips  shall  in  any 
manner  signify  your  opinion  that  the  pro- 
poflition  to  grant  peerages  for  life  is  only 
available  for  disreputable  and  disgraceful 
objects;  and  that  when  it  is  sought  to 
nuuce  it  available  in  such  a  case  as  the 
present,  it  will  not  add  to  the  dignity  and 
usefulness  of  your  loi^hips*  House. 

Lord  Campbell,  L.C.  J. :  (c)    My  lords, 

[0)  BumetyHiatory  of  my  o  wn  Times,  vol.2,p.58  7 . 

(6)  See  below,  p.  734n. 

(c)  This  speech  was  published  by  Lord  Camp- 
bell :  *•  llie  Substance  of  the  Speech  of  Lord 
Campbell  on  Life  Peerages/'  Thursday,  Feb- 
ruary 7, 1856."    London  :  John  Murray. 


coilsidering  the  position  which  I  have 
the  honour  to  hold,  I  Hhould  be  shrink- 
ing from  my  duty  if  I  were  to  refrain 
from  expressing  my  sentiments  upon  the 
subject  now  under  deliberation.  Mere 
party  questions  I  have  been  in  the 
habit  of  avoiding  since  I  have  presided 
as  a  judge  in  the  Supreme  Common 
Law  Gom*t.  But  we  are  now  in  a 
great  constitational  crisis ;  an  organic 
change  is  proposed,  more  important  than 
any  which  has  taken  place  since  the  Revo- 
lution of  1688;  an  attempt  is  made  ma- 
terially to  alter  the  composition  and  nature 
of  one  of  the  branches  of  the  legislature. 
The  proposed  change  in  this  House,  if 
effected,  would,  for  p;ood  or  for  evil,  be  of 
mnch  greater  magnitude  than  any  intro- 
duced into  the  other  House  of  Parliament 
by  the  Beform  Bill,  which  agitated  and 
convulsed  the  country  for  two  memorable 
years,  and  at  one  time  threatened  a  civil 
war.  The  Bevolution  of  1856,  however, 
was  consummated  by  the  Lord  Chancellor 
privately  whispering  in  the  ear  of  the 
Clerk  of  the  Crown,  who  was  preparing  a 
patent  of  peerage,  to  insert  iti  it  the  words 
*'  for  the  term  of  his  natural  life,"  instead 
of  "  to  him  and  the  heirs  male  of  his  body." 
The  Lord  Chancellor  having,  in  his  closet, 
put  the  Great  Seal  to  this  patent,  the  deed 
IS  said  to  be  irrevocably  done.  Henceforth 
a  new  class  of  legislators  is  to  be  intro- 
duced into  the  House  of  Lords,  who.  if 
they  ever  existed,  have  not  been  heard  of 
for  four  hundred  years ;  they  may  be  mul- 
tiplied to  any  amount,  and  if  hereditary 
peers  are  tolerated  for  a  time,  yet,  as 
nereditary  peerages  become  extinct,  the 
majority  of  the  House  may  ere  long  be 
composed  of  peers  for  life,  made  by  the 
minister  of  the  day,  and  dependent  upon 
their  maker.  Strange  to  say,  my  noble 
and  learned  friend  who  has  just  addressed 
your  lordships  has  admitted  that  in  this 
proceeding  be  did  not  even  consult  his 
A.ttornev  or  Solicitor-General.  My  lords, 
with  all  dae  respect  for  my  noble  and 
learned  friend,  and  with  high  regard  for 
the  existing  Government,  I  do  say,  that  if 
they  had  thought  this  innovation  expe- 
dient, they  would  have  done  better  by 
consulting  the  two  Houses  of  Parliament, 
and  allowing  an  opportanity  for  public 
opinion  to  be  expressed  npon  it,  while 
remonstrance  might  have  saved  the  State 
from  many  perils— instead  of  suddenly 
calling  upon  us  to  obey  their  edict. 

To  my  utter  astonishment,  and,  I  must 
add  (from  the  warm  friendship  which  in- 
dissolublv  unites  us),  to  my  sincere  regret, 
the  Lord  Chancellor  has  told  your  lord- 
ships  that  this  House  has  no  right  to  com- 
plam  or  to  inquire.  My  noble  friend  the 
Lord  President,  who,  as  he  has  good* 
I  humouredly  informed  us,  from  the  scarcity 


667] 


WensIeydcUe  Peerage  Case,  1856. 


[568 


of  performers,  acte,  for  this  night  only, 
the  part  of  a  law  lord,  and  who  showed 
leamine  and  ability  which  woald  have 
rendered  him  an  ornament  to  the  woolsack, 
took  much  more  constitutional  ground. 
He  argned  that  the  legality  of  the  patent 
admitted  of  no  donbt ;  but  I  understood 
him  to  admit,  that  if  there  was  an  argn- 
able  question  upon  its  validity,  it  might 

?roperly  be  submitted  to  a  Committee  of 
'rivileges.  The  high  prerogative  lawyer, 
the  Lord  Chancellor,  on  the  other  hand, 
asserts  that  the  Hoase  has  no  jurisdiction, 
and  that  any  individual  who  produces  a 
piece  of  parchment  with  the  Great  Seal 
dangling  fh)m  it,  if  it  be  called  a  patent 
of  peerage,  and  at  the  same  time  a  writ  of 
summons  under  it,  is  absolutely  entitled 
to  be  formally  installed  in  yoar  lordships' 
House,  although  the  patent,  when  read, 
may  profess  to  make  him  a  peer  only  for 
his  own  life,  or  for  the  life  or  another,  or 
for  a  Parliament,  or  for  a  session,  or  for 
one  night,  or  at  the  will  of  the  Crown. 
This  is  l^e  language  of  him  who  sits  here 
on  the  woolsack,  the  guardian  of  our  rights 
and  privileges,  while  he  watches  over  the 
just  authority  of  the  Sovereign.  But,  says 
he,  *' Woald  not  the  writ  of  summons 
iteelf,  without  any  patent,  entitle  the  per- 
son named  in  it  to  oe  admitted,  and  to  sit 
and  vote  as  a  baron  P  *'  Most  undoubtedly 
it  would  ;  and  if  this  person  were  accom- 
panied by  ninety-nine  others,  respectively 
fortified  by  writs  of  summons,  ana  nothinff 
more,  the  whole  hundred  must  be  admitted 
to  sit  and  to  vote,  for  they  would  conclu- 
sively prove  that  it  was  the  pleasure  of  the 
Crown,  in  the  exercise  of  an  unquestion- 
able prerogative,  to  confer  upon  them 
peerages  descendible  to  their  issue  male 
and  female,  commonly  called  peerages  in 
fee.  The  only  remedy  would  be  to  im- 
peach the  minister  wno  counselled  such 
an  abuse  of  the  prerogative.  But  where 
the  writ  is  founded  on  a  patent,  and  they 
are  presented  together,  the  writ  is  only 
ancillary  to  the  patent ;  they  jointly  form 
one  title ;  and  the  Crown  clearly  intimates 
that,  independently  of  the  patent,  the 
writ  shall  have  no  operation.  Therefore, 
if  the  patent  is  illegal  and  void,  the  writ 
is  a  nonentity.  See  the  fraud  that  might 
be  practised  on  the  Crown,  as  well  as  the 
breach  of  your  lordships'  privileges,  if  a 
sitting  were  allowed  under  the  writ,  the 
patent  being  void.  The  argument  is,  that 
the  sitting  would  have  the  same  effect  as 
if  there  were  no  patent.  Well,  then,  a  peer- 
age in  fee  would  be  created  where  the  Crown 
only  meant  to  create  a  peerage  for  life,  or 
for  one  Parliament,  or  for  a  single  night. 

But  by  our  free  constitution  there  is  a 
tribunal  appointed  for  tryins  the  legality 
of  every  exercise  of  the  royaTprerogative 
which  may  be  questioned.    With  regard 

'oTioN  OF  BinsSBNCR,  LoiKD  Camfubll,  L.CJ. 


to  the  creation  of  a  peer,  that  tribunal  iB 
the  House  of  Lords.  We  have  no  right  to 
consider  the  merits  or  demerits  of  the 

Earty  who  claims  to  take  his  seat  here,  if 
e  be  a  British  subject  free  from  legal 
disability ;  but  we  have  a  right  to  see  tost 
he  shows  a  title  to  sit  here  ex  faeU  ^uod ; 
and  if  he  claims  by  patent,  the  validity  of 
that  patent  is  necessarily  submitted  to  our 
jurisdiction.  We  may  call  in  the  judges 
as  advisers,  but  the  House  decides  praprio 
maort.  Like  all  other  deliberative  assem* 
bhes,  we  are  necessarily  invested  with  the 
power  of  preventing  intruders  from  inter* 
rering  witn  our  deliberations. 

My  noble  and  learned  friend's  quota- 
tions from  Oruiae  on  Dignities  (a)  show 
that  he  has  fallen  into  this  mistake  by 
confounding  two  things  which  are  entirely 
dissimilar — deciding  upon  claims  to  an 
old  peerage,  and  considering  the  validity 
of  a  new  creation.  It  is  quite  true  that 
with  respect  to  the  former  we  have  no 
jurisdiction,  except  upon  a  reference  from 
the  Crown ;  and  Liord  HoU  was  quite  right 
in  refusing  to  pay  any  attention  to  any 
adjudication  of  this  House  upon  a  claim 
to  the  Banbury  peerage  without  any  such 
reference,  (b)  The  power  of  deciding  on 
these  claims  the  Crown,  fix)m  the  remotest 
times,  has  reserved  to  itself,  with  such 
advice  as  it  may  ask.  Formerly  they  were 
referred  to  the  Earl  Marshal  and  the 
Great  Hereditary  Constable ;  and,  acoord- 
ins  to  modem  practice,  in  cases  of  doubt 
and  difficulty,  tney  have  been  referred  to 
this  House.  The  Attomey-Greneral  has 
been  the  chief  adviser  of  the  Crown  in 
peerage  cases,  and  upon  his  sole  adrice 
the  Crown  may  still  act  respecting  titles 
that  have  been  dormant  for  centuries. 
Thus  the  claimant  to  the  Barldom  of 
Huntingdon  received  a  summons  without 
any  reference  to  this  House,  on  the  report 
of  Sir  Vieary  Oibba,  then  Attoniey-Gene- 
ral ;  and,  there  having  been  an  hereditaiy 
earldom  clearly  entitling  the  true  heir  to 
a  seat  in  this  House,  the  determination  of 
the  Crown,  manifested  by  issuing  the 
summons  to  the  claimant,  could  not  be 
questioned  when  he  oame  to  take  his  seat 
But  the  claim  to  sit  on  a  new  creation  by 
patent  is  a  veiy  different  proceeding. 
Here  the  patent  must  be  produced  and 
read  to  verify  the  right  of  the  claimant  to 
take  his  plaoe.('*)  If  it  confers  such  a  dig- 
nity as  bv  law  gives  a  right  to  sit  here, 
he  must  be  admitted.  Cnniit  is  given  to 
this,  and  to  every  other  legal  tribunal, 
that  it  will  decide  according  to  law.  The 
control  provided  for  inferior  tribunals 
cannot  be  applied  to  the  supreme  autho- 

(a)  See  above,  p.  525. 

(6)  I  Ld.  Raym.  11 ;  2  Salk.  509. 

(c)  See  below,  p.  728. 
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rities  in  tjie  State;  and  shonld  they 
wantonly  and  wickedly  set  law  and  jnstioe 
at  defiance,  society  is  resolved  into  its 
original  elements^  and  the  constitution 
mant  be  reoonstraoted. 

But  what  cansed  still  greater  astonish- 
ment, my  noble  and  learned  friend,  to 
onst  OS  of  oar  jurisdiction,  resorto  to  the 
writ  which  accompanies  the  patent,  and 
argnes  that,  as  the  writ  by  itself  esta- 
bluhefi  an  indefeasible  title  to  be  admitted, 
the  patent  cannot  impair  its  efficacy — sttr- 
pkMagiwn  non  noeet.  Mj  lords,  the 
writ  without  the  patent  is  ooncln&dve  eyi- 
denoe  of  an  intention  to  create  a  barony 
in  fee,  which  is  clearly  within  the  pre- 
rogative of  the  Crown ;  but  the  writ  with 
the  patent  as  clearly  shows  the  intention 
merely  to  give  operation  to  the  patent, 
and  that  the  nominee  shall  have  nothing 
beyond  the  dignity  and  privileges  which 
the  patent  may  lawfully  confer.  This  is 
clearly  shown  by  the  ceremony  when  a 
peer  takes  liis  seat.  On  bended  knee  he 
presents  his  patent  and  his  writ  to  the 
Uhancellor  sittinff  on  the  woolsack.  First 
the  patent  is  read,  and,  if  that  is  in  order, 
then  the  writ.  But  the  writ  being  merely 
ancillary  to  the  patent,  and  they  jointly 
making  out  a  right  to  the  seat,  if  the 
patent  be  bad,  be  mast  be  civilly  re- 
quested to  withdraw. 

'*By  no  means,"  says  my  noble  and 
learned  Mend;  "if  he  be  made  a  peer 
for  life,  al though  the  Crown  should  have 
no  power  to  create  such  a  peerage,  he  is 
entitled^  at  all  events,  to  sit  during  his 
life,  and  you  can  never  inquire  into  his 
right  to  do  so  unless,  after  his  decease, 
his  son,  or  his  daughter's  son,  should 
claim  the  baronv  on  the  ground  that  the 
patent  was  void,  and  that  the  nominee, 
oy  sitting  under  the  writ,  acquired  an  in- 
heritable peerage  for  the  benefit  of  his 
posterity.*'  This  doctrine,  my  lords,  is 
so  contrary  to  all  principle,  and  leads  to 
anch  preposterous  consequences,  that  it 
really  will  not  bear  to  be  further  exam- 
ined; and  I  think  I  may  without  pre- 
sumption consider  the  power  of  inquiry 
conceded  to  us  by  the  Lord  President  of 
the  Council  (a)  fully  established.  Till  now 
no  experiment  has  been  made  of  sending 
any  one  to  sit  in  this  House  on  a  new 
creation  except  by  writ,  which,  with  a  sit- 
ting, constitutes  a  peerage  in  fee  -  or  by 
patent  granting  a  descendible  peerage 
limited  to  a  particular  line  of  heirs — both 
Qnqa«)tionably  valid.  Therefore,  we  can 
bring  forward  no  instance  of  a  peer  re- 
jected when,  presenting  himself  in  bis 
robes,  he  claims  his  seat ;  but  the  Lord 
President,  and,  I .  presume,  all  except  the 
Lord  Chancellor,  allow  that,  if  the  pi^tent 

(a)  Earl  Granyille. 


were  for  a  temi  of  years,  or  in  any  form 
allowed  on  all  hands  to  be  unlawful,  the 
claimant  ought  to  be  rejected.  If  a  prece- 
dent for  the  exercise  of  this  juriscUction 
is  neceaaai7,  that  of  the  Brandon  peerage, 
mentioned  in  the  ever-memorable  speech 
of  my  noble  and  learned  friend  who  began 
this  debate  is  expressly  in  point.  My 
noble  and  learned  friend  the  Lord  Chan- 
cellor talked  with  great  indignation  of 
the  Resolution  of  1711,  that  the  Crown 
had  no  power,  according  to  the  Articles 
of  Union,  to  confer  a  British  peerage  on  a 
Scotch-peer,  (a)  As  a  native  of -Scotland,  I 
am  quite  willing  to  allow  that  the  decision 
was  erroneous,  and  that  it  Was  properly 
reversed  in  1782.  But  the  jurisdiction  Of 
the  House  on  that  subject  without  a  ref^- 
ence  from,  the  Crown  never  was  denied  or 
doubted,  and  that  decision,  till  reversed, 
was  allowed  to  settle  the  law  and  to  con- 
trol the  royal  prerogative  in  ^e  creation 
of  peers. 

All  we  have  to  do,  therefore,  is  (what 
the  Lord  President  of  the  Council  very 
reasonably  requires  of  us)  to  show  that 
there  is  ground  for  contending  that  this 
patent  is  ultra  vires  and  illegal,  as  f^r  as 
It  declares  that  Sir  James  Parhe,  holding 
the  honour  of  Baron  WensleycUde  for  the 
term  of  his  natural  life  only — 

'*  May  have,  hold,  and  posseRs  a  seat,  place,  and 
voice  "  in  Parliament, "  amongst  other  barons  as 
a  baron  of  Parliament." 

If  such  a  question  is  fairly  raised,  I  solemn- 
ly say,  as  a  judge  of  the  land,  you  are  bound 
to  hear  and  decide  it.  In  the  court  in  which 
I  have  the  honour  to  preside,  I  am  in  the 
constant  habit,  with  the  concurrence  of 
my  learned  brethren,  of  compelling  in- 
ferior tribunals  to  hear  and  determine, 
where  they  decline  the  jurisdiction  which 
the  law  casts  upon  them.  Such  a  refusal 
is  a  denial  of  justice.  No  longer  ago  than 
last  term  we  granted  in  the  Queen's 
name  a  mandamus  to  his  Grace  the  Arch- 
bishop of  Canterht^ry  (b)  to  proceed  in  a 
cause  of  heresy,  although  he  had  changed 
the  opinion  he  had  first  formed,  when  a 
discretion  was  vested  in  him,  and  had 
come  to  the  conclusion  that  the  prosecu- 
tion of  it  was  not'  for  the  good  of  the 
church.  The  two  Houses  of  Parliament 
are  above  our  control,  and  we  have  no 
authority  to  grant  a  mandamus  to  your 
lordships:  but  if  the  validity  of  this 
patent  is  fairly  called  in  (juestion,  you  are 
under  the  same  obligation  to  hear  and 
determine  it,  which  we  enforce  upon  a 
Court  of  Quarter  Sessions  to  hear  and 
determine  an  appeal  against  the  removal 

of  a  parish  pauper. 

_  —      ■■  ■  ■  ■    ■  ,  ■  ■ 

(a)  See  below,  p.  661. 

(6)  Beg.  ▼*  Archbishop  of  Canterbury,  6  E. 
&  B.  546. 
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Can  it  decently  be  said,  my  lords,  that 
there  is  not  reasonable  ground  for  question- 
ing the  legality  of  the  patent  P  A  noble 
and  learned  lord  (Lord  8i.  Leonards)  who 
has  held  the  office  of  Lord  Chancellor  both 
in  Ireland  and  in  England  with  universal 
applause,  and  is  allowed  not  only  to  be  a 
consuminate  lawyer,  but  a  most  honourable 
and  conscientious  man,  has  solemnly  de- 
clared to  yonr  lordships  that,  after  great 
deliberation,  he  has  come  to  the  clear 
opinion  that  the  patent  is  absolutely  illegal. 

My  lords,  although  I  have  devoted 
many  hours  to  the  investigation  of  the 
question,  my  onerous  judicial  duties  have 
not  allowed  me  leisure  to  be  able  as  yet 
satisfactorily  to  form  a  final  opinion  upon 
it.  I  confess  that,  without  attending  to 
arguments  on  either  side,  I  was  under  an 
impression  that  peerages  for  life  were 
.legal ;  but  the  more  1  investigate  and 
deliberate,  I  see  ^ater  reason  to  doubt 
this  opinion,  and  if  I  were  forced  at  this 
moment  to  pronounce  one  way  or  the 
Ather,  I  should  say  that  the  legality  can- 
not be  established.  However,  to  be  en- 
titled to  a  Committee  of  -Privileges,  all  I 
am  bound  to  show  is,  that  a  grave  ouestion 
exists  which  has  never  yet  been  decided, 
and  which  must  be  decided  before  the 
claimant  can  either  be  installed  or  rejected. 

Now,  my  lords,  it  is  of  the  last  im- 
portance to  state  definitely  what  this 
question  truly  is.  There  is  no  necessity 
for  us  to  consider--  indeed  we  have  no 
jurisdiction  to  consider — whether  the 
whole  patent  is  utterly  void.  We  cannot 
order  tne  Chancellor  to  cancel  it  by  virtue 
of  his  office,(a)  and  no  determination  of 
ours  upon  it,  except  as  to  the  right  which  it 
gives  to  sit  as  a  peer  in  this  House,  would 
have  any  binding  effect  elsewhere.  The 
question  of  legality,  therefore,  is,  whether 
the  Crown  can  by  a  patent  pi*ofessing  to 
make  a  commoner  a  baron  for  life,  give 
him  a  right  to  sit  and  vote  as  a  peer  in 
'  this  House  P 

What  then,  my  lords,  are  the  means 
by  which  we  are  to  arrive  at  the  solution 
of  such  a  Question  P  Li  the  absence  of 
any  Act  of  Parliament  or  written  code  to 
guide  us,  I  say,  we  are  to  look  to  the  lea 
et  eonsuetudo  parUamenti.  In  considering 
what  the  Crown  may  do,  we  are  to  see 
what  the  Crown  has  done.  The  preroga- 
tive is  proved  by  acts  of  prerogative  ac- 
quiesced in.  Mere  dicta  that  an  act  may 
be  done  by  the  Crown  which  never  has 
been  done,  go  for  nothing;  and  little 
weight  is  to  be  attached  even  to  acts,  un- 
less they  are  shown   to  have  been  done 

(a)  As  to  the  repeal  of  patents  in  Chancery, 
see  Chitty,  Prerogative,  p.  881.  Lord  Holt  says 
that  a  patent  of  peerage  might  be  repealed  by 
ecirefaciae,  Banburg  l^eerage,  12.  St.  Tr.  1195. 

Motion  of  Revkrknce,  Lord  Campukll,  L.C.J. 


within  the  period  when  our  oonstitution 
can  be  con8idei*ed  as  having  assumed  a 
regular  form. 

As  far  as  inquiry  has  yet  gone,  there 
seems  reason  to  believe  that  no  instance 
can  be  produced  in  any  age,  however 
remote,  of  such  an  exercise  of  preroga- 
tive  by  any  English  monarch.  But  if 
instances  were  produced  in  early  reigns, 
before  the  constitution  was  settled  on 
its  present  basis,  they  would  be  entitled 
to  little  more  weight  than  if  they  had 
occurred  in  a  foreign  country.  With 
respect  to  all  the  powers  and  privileges 
of  the  States  of  the  Bei^  in  Parliament, 
Oonauetiido  parliamenU  est  lez  parliamenU. 

My  noble  (and  for  this  night  only 
my  learned^  friend  the  Lord  President  (a) 
complained  that  my  noble  and  learned 
friend  who  began  the  debate  had  cited  no 
anthoritv  to  show  that  D^iuehide  is  to  be 
regarded. (&)  I  will  supply  him  with  one 
taken  from  that  repository  of  wisdom,  as 
to  public  as  well  as  private  rights,  the 
Digest  of  JusUnian  (e): — 

"  Quare  rectissim^  illod  reoeptum  est,  at  leges 
non  Bolum  sofi&agio  legislatoris,  sed  etiam  taclto 
coQsensa  omnium  per  desuetudinem  abrogentar," 

and  DoneUue,  one  of  the  soundest  of  com- 
mentators, adds  (d) — 

*'  Tacitus  consensus  populi  est  longa  oonaae- 
tudo ;  hoc  coDsensu,  non  aliter  qoam  aperto 
suffragio  populi,  l^es  ipste  seriptse,  abrogantur 
per  denetudinem. 

^  The  doctrine  of  desuetude  has  unqaes* 
tionably  been  acted  upon  in  England  with 
respect  to  the  other  branch  of  we  legisla- 
ture. Formerly  no  one  could  be  returned  as 
a  member  of  tne  House  of  Conuonons  who 
was  not  an  inhabitant  of  the  place  he  re- 
presented. There  has  been  no  written  law  to 
alter  this  usage, (e)  yet  now  any  British  sub- 
ject may  be  returned  by  any  constituency 
within  the  United  Kingdom;  and  my 
noble  and  learned  friend  opposite  (Lora 
Brougham)  with  universal  applause,  repre- 
sented the  great  county  of  York,  where  his 
fame  was  well  known,  but  where  he  had 
neither  house  nor  land.(/)  So  by  usage  the 

(a)  Earl  Gxauville. 
(6)  See  above,  p.  487. 

(c)  Digest,  L  8.  82.  1. 

(d)  Hugonis  Donelli,  Comment,  de  Jure  CiTili, 
Lib.  1.  c.  12.  §  14.  He  ^oes  on  *'  Per  desttctu- 
dinem  sic  accipe,  non  si  populus  tantam  luos 
non  sit  lege  (neque  enim  qnidqnam  abro^ndi 
vim  habet,  nisi  lex :  nee  quidqoara  lex  in  his.qoc 
nine  scripto  valent,  nisi  eonsuetudo)  :  sed  eon- 
trariam  consuetudinem,  qusB  alio  jure  atendo  et 
prioris  desuetudinem  habuerit  et  simnl  aniaram 
priorem  leffem  desuescere  volentis  indicant." 

(e)  Residence  was  required  by  1  Hen.  5. 
c.  1.,  rep.  14  Geo.  8.  c.  58,  see  Dwarris  an 
Statutes,  p.  5S9  ;  and  above,  p.  487it. 

(/)  Lord  Brougham,  Autobiography,  vol.  8, 
p.  88. 
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riglito<^  Toting  in  cUfTerent.  boroughs, 
fonnerl?  nearly  nuiform,  became  infinitely 
diTer8ified.(a)  Not  only  iu  the  Plantagenet 
reigns,  bat  in  the  timee  of  theTndors,  the 
Sovereign  was  in  the  habit  of  creating  new 
coDstitnenoies  and  adding  at  pleasure 
to  the  members  of  the  ^ose  of  Com- 
mons. Nay,  more;  when  he  had  once 
enfranchised  a  borough,  with  power  to 
Bend  representatives  to  Parliament,  at  his 
pleasure  he  ceased  to  issue  a  writ  to  that 
borough  on  summoning  a  now  Parliament, 
and  so  by  his  prerogative  the  borough  was 
diafrancnised.  The  borough  of  Dudley, 
which  I  once  had  the  honour  to  represent, 
ifl  an  eiample.  It  returned  members  to 
the  House  of  Commons  in  the  reign  of 
Edward  the  First,'  but  it  was  afterwards 
disfranchised  by  the  Crown,  and  so  re- 
mained for  seyeral  eenturies.  No  statute  has 
been  passed  to  take  away  that  prerogative 
--and  I  well  remember  the  storm  once 
created  in  the  House  of  Commons  when  a 
Whig  law  officer  of  the  Crown  gravely 
contended  that  this  prerogative  still  re- 
mained in  full  vigour.  During  the  tem- 
pestuous debates  upon  the  Reform  Bill, 
an  objection  being  made  that  the  Lords 
would  not  consent  to  the  proposed  dis- 
ffanchisemenis  and  enfranchisements,  the 
Irish  Solicitor-General  (&)  strenuously  con- 
tended that  the  oonaent  neither  of  Lords 
nor  of  Commons  was  necessary,  and  that 
the  object  might  be  accomplished  by  the 
sole  prerogative  of  the  Crown.  Said  he, 
"The  prerogative  to  enfranchise  and  to 
disfranchise  once  existed.  It  has  not 
been  taken  away  by  statute.  Desuetude 
is  immaterial  '* ;  and  he  quoted  the  Lord 
President's  maxim,  N.ullwntempui  occtMrrU 
Mfgi,  "The  logical  inference  is,  that  the 
prerogative  remains,  in  full  force.  Ergo, 
let  the  king  dissolve  Parliament,  issue 
writs  to  Manchester,  Birmingham,  and 
the  boroughs  which  ought  to  bo  en- 
franchised, issue  none  to  Old  Sarum, 
Gatton,  and  such  as  ought  to  be  disfranch- 
ised, and.  thePf  when.  Parliament  meets, 
you  will  have  a  House,  of  Commons  re- 
formed by  the  royal  prerogative  as  thor- 
oughly as  the  heai^.  of  man  can  desire." 
I  nerer  .shall  forget  Lord  AUhoTT^B  coun- 
tenance during  this  harangue..  He  tbrew 
his  Solicitor-C^neral  overboard  as  gently 
as  possible,  and  the  vessel  righted.(c) 


(a)  The  fullest  acccmnt  w  in  Oldfield,  Repre- 
sentative History  of  Great  Britain  and  Ireland, 
1816. 

(h)  This  suggestion  was  made  by  the  Irish 
9oUcitor-GeDer2,  Crainpton,  in  the  debate  on 
the  third  reading  of  the  Keform  Bill,  which  was 
afterwards  rejected  by  the  House  of  Lords. 
Ann.  Beg.  1831,  Hist.  SS6,  &c. 

(e)  "  A  more  striking  illustration  (if  it  had 
occurred  to  me  in  Oke  debate)  would  bare  been 


It  is  admitted,  my  lords,  that  for  four 
centuries  there  has  not  been  one  single 
instance  of  a  commoner  being  sent  under  a 
patent  of  peerage  fbr  life  to  sit  and  vote 
in  the  House  of  Lords.  Therefore,  if  there 
were  instances  of  such  a  proceeding  dur- 
ing the  convulsed  reign  of  Bdchard  the 
Second,  or  the  Wars  df  the  Roses  which 
followed,  they  would  be  of  little  avail. 
Prerogatives  of  the  Crown,more  important, 
are  allowed  to  have  become  obsolete  by  a 
shorter  desuetude.  What  the  Lord  I^- 
sident  said  about  the  veto  of  the  Crown 
upon  Bills  passed  hj  the  two  Houses  is 
easily  answered.  This  prerogative  is  kapt 
alive  b}'  every  Bill  that  passes  oeing  offered 
to  the  SoToreign  for  approbation,  and  till 
such  approbation  i<i  expressed  it  cannot 
become  law.  Upon  every  occasion  the 
answor  may  be,  '*  La  Reine  le  veult," 
or  "  La  Beine  s'avisera." 

But,  my  lords,  as  yet  we  are  not  driven 
to  the  effect  of  desuetude.  Has  there  been 
a  single  instance  established  of  a  commoner 
being  ennobled  by  patent  for  life  only,  and 
sitting  in  the  House  of  Lords  under  that 

S.tent  merely  by  the  royal  authority? 
y  lords,  I  will  not  go  over  the  instances 
seriatim  which  have  been  so  luminously 
presented  to  you  by  my  noble  and  learned 
friend  who  began  the  debate  (JjonLLynd* 
hurst),  and  have  beeii  ably  reviewed  by 
my  noble  and  learned  friend  who .  spoke 
third  (Lord  St  Leonards).  They  are  confined 
to  the  reigns  of  Michard  the  Second, flenr^ 
the  Fifth,  and  Henry  the  .Sixth.  In  most 
of  them  the  creation  was  in  Parliament, 
by  the  consent  of  the  peers  and  tiie 
Commonialty,  and  these  are  peerages  by 
the  three  estates  of  the  realm,  whose 
power  is  omnipotent.  They,  were  in  the 
nature  of  Privilsgia  or  private  laws,  apply- 
ing to  indiyiduals,  and  not  affecting  the 

I  I  '  "^     -^      -*■      •■ 

-the  practice  fiometimes  adopted  by  the  Crown, 
of  naming,  in  the  election  writ,  the  individual  to 
be  returned  to  the  House  of  Commons  to  sit 
aud  vote  there.  In  the  reign  of  Henry  the 
Eighth, — more  recently  than  any  pretended  iu- 
stance  of  a  life  peer  sitting  and  voting  in 
the  House  of  Lords — that  Sovereign,  in  a  writ  to 
the  Sheriff  for  the  election  of  a  new  Member 
of  the  H(»u8e  of  Commons  says, '  We  think,,  for 
the  discretion  and  experience  which  we  know  to 
be  in  our  well-beloved  servant  Anthony  Deny, 
i}{  our  private  chamt>er,  that  he  is  a  man  meet 
and  fie  to  be  chosen;  we  will  therefore,  and 
requh-e  jou,  that,  proceeding  to  the  election  of  a 
new  burgess  of  our  said  Parliament,  ye  elect  and 
choose  our  said  servant  Anthony  Deny,  and  so 
to  admit  him  to  the  same,  with  the  wages  and 
fees  thereunto  belonging  and  appertaining.' 
It  might  be  shown,  I  make  no  doubt,  that 
Anthony  Deny  sat,  voted,  aud  received  his 
wages  as  a  Member  of  the  House  of  Commons, 

under  this  exercise  of  the  royal  prerogative." 

Lord  Campbell's  note. 
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general  law  of  the  land.  Thus  was  the 
nkedom  of  Cornwall  created,  with  its 
yery  peculiar  mle  of  devolation  to  the 
Prince  of  Wales,  if  there  be  one,  and  re- 
vesting in  the  Sovereign  if  there  be  not.(a) 
This  being  contrary  to  the  rules  of  the 
common  law  ccnld  only  be  rendered  valid 
by  authority  of  Parliament.  The  ceremony 
on  these  occasions  was  that,  the  King 
being  placed  on  the  throne,  and  the  Peers 
being  Eeated  on  their  benches,  the  Com- 
mons attended  at  the  bar  with  their 
Speaker,  and,  without  a  bill  read  three 
times  and  passed  in  either  House,  King, 
Lords,  and  Commons  concurred  in  a  pro- 

E)sed  measure,  and  uno  ietu  it  became 
w.(5) 

The  creation  of  Guieha/rd  D* Angle,  in  the 
1st  of  Richard  the  Second, (0)  to  be  Earl 
of  Jluntifigdon  for  his  life,  does  not  appear 
to  have  been  in  Parliament;  but  there  is 
no  evidence  that  he  ever  sat,  and  as  he  was 
a  foreigner  for  whom  it  was  merely  in- 
tended to  provide  by  estates  belonging  to 
the  earldom,  the  probability  is  that  he 
never  claimed  to  sit,  and  that  there  was 
no  opportunity  of  questioning  his  right 
to  sit. 

The  creation  of  Sir  John  OomewaU  Baron 
Faunhape  and  Baron  Milbroke,{d)  in  the 
10th  and  20th  of  Henry  the  Sixth,  was  in 
Parliament ;  but  the  assent  of  tiie  Lords 
only  is  mentioned  in  the  Parliament  Boll — 
probably  by  an  accidental  omission ;  and 
at  any  rate,  this  precedent  can  be  entitled 
to  no  weight :  fh>m  the  patents  containing 
no  such  words  as  *'  for  life,"  and  declaring 
that  he  was  **  to  enjoy  the  dignity,  with  all 
the  privileges,  Ac,  possessea  by  any  other 
baron  of  rae  realm,"  there  can  be  little 
doubt  that  the  intention  was  to  make  the 
dig^itv  hereditary. 

In  the  other  instances  where  a  peerage 
for  life  was  created,  it  will  be  found  that 
the  peer  had  in  him  previously  another 
hereaitary  peerage,  by  virtue  of  which  he 
was  clearly  entitled  to  sit  and  vote.  Thus 
Eichard  De  Vere,  created  Marquess  of 
Diihlin,  9th  Bichaird  the  Second,  was  pre- 
viously Earl  of  Omford,  a  peerage  which  had 
been  in  his  family  since  the  Conquest,  (e) 
So  John  of  Oauni,  created  Duke  of  Aqui- 
iaine,  13th  Richard  the  Second,  was 
previously  Duke  of  Laneaeter,  to  him  and 
his  heirs  male.(/)  Again,  although  the 
dukedom  of  Exeter  was  conferred  m  4th 
Henry  the  Fifth  on  the  king's  uncle  for 


(a)  BeporU  on  the  Dignity  of  a  Peer,  vol.  2, 
p.  188. 
(6)  But  see  below  pp.  705,  706fi. 
(c)  See  below,  p.  645. 
(jd)  See  below,  p.  651. 
(e)  See  below,  p.  646. 
(/)  See  below,  p.  648. 

Motion  of  RBrKRBNCE,  Lokd  Camfbbll,  L.CJ, 


life,  he  was  previously  Earl  of  Dortei  in 
in  tail  male.  M^  noble  and  learned  fHend 
who  spoke  third  in  the  debate  (a)  has  oom- 
pletely  disposed  of  the  earldom  of  Albe- 
marle, created  for  life  in  1417,  by  showing 
that  the  grantee  was  previoasiy  Earl  u 
Warwick  as  an  hereditary  peer,  and  that 
he  continued  to  be  designated  Earl  of 
Warwick  as  long  as  he  lived. 

The  patents  in  d5Ui  Hmiry  the  Eighth 
creating  an  earldom  of  Thomond  for  life,(l) 
with  a  remainder  of  the  same  earldom  for 
Ufe,  are  exoeedinsly  strong  to  show  tbst, 
according  to  the  doctrine  then  prevailing, 
it  was  considered  that  by  virtue  of  a  peer- 
age for  life  the  patentee  could  not  sit  and 
vote  in  the  House  of  Lords ;  for  in  the 
very  same  patents  Ma^nriee  0*Brim,  the 
first  taker  of  the  earldom  for  life,  is 
created  Baron  Inchiquin,  to  him  and  his 
heirs  male ;  and  Oonan  O'Brien,  the  re- 
mainderman, is  orMkted  Baron  Ibraking, 
to  him  and  his  heirs  male.  The  reasons 
why  the  principality  of  Thomond  was 
then  converted  into  an  earldom,  to  be 
held  for  life,  have  already  been  fully  ex- 
plained.(e) 

We  have  now  done  with  the  alleged  in- 
stances of  peers  sitting  and  voting  in  the 
House  of  Lords  by  virtue  of  a  royal  patent 
professing  to  create  a  peerage  for  life 
onl^.  The  result  seems  to  be  that  as  yet 
no  instance  has  been  satisfaotorily  estab- 
lished at  any  time,  and  there  is  no  pre- 
tended instance  within  400  years. 

Gome  we  now,  my  lords,  to  peerages 
for  life  conferred  on  women,  from  the 
Duchess  of  Norfolk,  in  the  reign  of  Richard 
the  Second, to  Madame  TFa2mo<20»,Gonntes8 
of  YarfnofUh,  in  the  reign  of  Otor^ 
the  Second, — fortunately  the  last  of  her 
order.  I  confidently  contend  before  yoor 
lordships,  that  these  precedents  haye  no 
application  to  the  question  now  to  be  de- 
cided. We  are  not  now  considering 
whether  the  kings  of  England  had  power 
to  grant  titles  and  precedence  for  life  to 
mistresses  or  to  modest  women,  or  to  en- 
noble them  for  life,  so  as  to  eive  them  the 
privileges  of  the  peerage  wnich  may  he 
enjoyed  by  the  female  sex.  Strong  reasons 
may  be  urged  a^inst  such  a  power,  and 
it  has  been  judicially  denied,  as  1  shall 
show  you  presently ;  but  if  it  exists,  it 
affords  no  proof  of  a  power  to  send  a  com- 
moner to  sit  and  vote  in  the  House  of 
Lords  as  a  baron  for  life.  The  right  to 
sit  in  Parliament  does  not  neces* 
sarily  follow  from  the  creation  of  a 
barony,  and  Baron  Wen$leydale*$  patent 
in  consequence  contains  an  express  grant 
of  that  right.     But  these  female  patenU 

(a)  Lord  St.  Leonards. 
(6)  See  below,  p.  653. 
<c)  See  above,  p.  492. 
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for  life  of  course  contain  no  each  grant, 
and  are  no  eyidenoe  of  the  exeroise  of  the 
dispated  prerogatiye.  The  ladies  neyer 
pretending  to  sit  in  this  Honse,  no  oppor- 
tunity conid  arise  for  questioning  their 
nobility ;  fortunately  none  of  them  ever 
were  charged  with  treason  or  felony,  so  as 
to  raise  the  question  whether  they  should 
be  tried  by  the  Honse  of  Lords,  or  by  a 
jnry  of  twelve  commoners ;  and  I  doubt 
vbether  they  walked  as  peeresses  at  a  core* 
nation  (a) — so  it  may  be  doubtful  whether 
the  hendds  would  allow  them  greater  pre- 
cedence than  to  the  less  fortunate  AliGe 
Perrer$  (6)  or  Jane  Shore. 

The  only  scrap  to  be  found  in  our  juri- 
dical annals  respecting  the  rights  of  a 
peeress  for  life  is  in  the  Countess  of 
Rivers* B  case,  which  occurred  in  the  year 
1650.(e)  Your  lordships  are  aware  that 
although  the  House  of  Lords  was  for  a 
time  Toted  useless  and  dangerous  (a  vote 
which  life  peers  may  soon  cause  to  be  re- 
newed), peerages  neyer  were  abolished  in 
England,  as  they  have  several  times  been 
in  France.  Under  OromweU,  the  privileges 
of  peerage  were  allowed,  and  the  Protector 
himself  established  a  House  of  Lords,  and 
created  peer<<.(d)  The  Countess  Bivera,  be- 
ing arrested  for  debt,  pleaded  her  privilege 
before  mv  predecessor.  Chief  Justice  BoUe, 
one  of  the  most  learned  and  honourable 
judges  who  ever  sat  in  Westminster  Hall. 
v)he  was  brought  into  court,  and  she 
prayed  that  she  might  be  discharged  out 
of  custody.  It  was  argued  against  her 
that— 

"  she  has  no  privilege  against  the  common  law, 
althoagh  she  may  have  her  privilege  in  point  of 
honour  in  the  marshal's  court  and  herald's  office/' 

BoUe,  O.J. : 

"  It  is  questionable  i»hether  a  countess  made 
so  by  patent  for  her  life  be  privileged  or  not, 
therefore,  let  her  remain  in  custody  of  the 
sheriff  till  Saturday,  and  then  move  it  again." 

Aocordingly  it  was  again  moved — 
"  And  held  by  Rolle,  C.J.,  that  the  privilege  is 
not  allowable,  for  she  never  bad  reference  to  the 
Parliament,  or  to  an}*  other  public  service. 
Jermain,  Nicholas,  and  Ask,  justices,  agreed 
with  Bolle  in  all." 

I  ought  to  add  that,  although  this 
Deems  a  final  judgment,  the  report  by 
%2et  adds  '* Adjimmed*' ;  and  I  can  find 
no  other  trace  of  the  cause.  But,  my 
lords,  suppose  it  had  been  decided  that 

(a)  Barl  Grey  states  that  two  life  peeresses 
valked  in  the  coronation  procession  of  George  3., 
tee  below,  p.  675. 

(6)  See  Stubba,  Constitutional  History,  §§  261, 
263. 

(c)  Styles,  384,  258. 

(<0  See  Hallam,  Constitutional  History, 
Gttdiner,  Constitutional  Documents  of  the 
Puritan  Bevolutioo,  p.  386. 
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the  Countess  Biver$  was  entitled  to  be 
discharged  from  arrest,  what  would  this 
have  proved  as  to  the  right  of  a  peer  for 
life  to  sit  and  vote  in  the  House  of  Lords  P 
This  right  is  not  an  invariable  and  neces- 
sary incident  of  peerage.  The  Scotch  and 
Irish  peers,  though  privileged  from  arrest, 
are  not  entitled  to  a  seat  in  the  House  of 
Lord8.(a)  As  I  have  before  said,  unless 
granted  to  a  baron,  he  would  not  possess  it. 
James  the  First,  by  patent,  created  his 
countryman  Sir  Jarnes  Hoy  Lord  Hay, 
with  precedence  next  to  the  barons  of 
England,  but  not  to  enjoy  any  place  or 
voice  in  Parliament. (&)  So  (Jharles  the 
First  created  De  Reede,  the  ambassador 
from  the  States- General,  an  English 
baron,  by  the  title  of — 
**  Baron  Recde,  to  him  and  his  heirs  male,  with- 
out voice  in  Farliament."(^) 

These  were  unparliamentary  barons,  and 
Baron  Wensleyddle  may  be  the  same.  The 
Crown  is  the  fountain  of  honour,  and  may 
grant  titles  and  precedence  at  pleasure  ;(e?) 
but  the  Crown  cannot  interfere  with  the 
constitution  of  the  two  Houses  of  Legisla- 
ture, b^  whom  the  laws  are  made,  except 
according  to  the  lex  et  consuetudo  parUa- 
menti.  My  noble  and  learned  friend  asks 
very  triumphantly,  "  Shall  it  be  supposed 
that  Lord  Clarendon^  Lord  Shaftesbwry, 
Lord  NoUingham,  Lord  Macclesfield,  and 
Lord  Hardwicke  acted  illegally  in  putting 
the  Great  Seal  to  patents  of  peerage  for  life 
to  royal  mistresses  ?  "  There  is  no  occa- 
sion for  us,  in  this  debate,  to  decide  either 
on  the  legality  or  morality  of  these  patents. 
They  in  no  respect  interfered  with  the 
constitution  of  either  House  of  Parliament, 
and  they  do  not  profess  to  grant  anything 
beyond  rank,  which  the  Sovereign   may 

(a)  Privilege  of  peerage  in  Englaud  and  the 
right  of  representation  in  the  House  of  Lords 
were  conferred  upon  Peers  of  Ireland  and 
Scotland  by  the  Acts  of  Union  with  those 
countries ;  before  that  time  Scotch  and  Irish 
Peers  were  commoners  in  Englaud. 

(6)  See  below,  p.  655. 

(c)  See  Nicolas,  Historic  Peerage  of  England 
ed.  Courthope,  1857,  p.  394,  where  it  is  stated 
that "  Johnde  Reede,  Ambassador  Extraordinary 
from  the  States  of  Holland,  was  created  Baron 
Reede  24  Mar.  1644  (old  style),  to  him  and  to 
the  heirs  male  of  his  body,  but  no  subseqoent 
account  of  lum  has  been  found.  Sir  Edward 
Walker,  who  was  with  the  king  at  Oxford  at  the 
time  of  his  creation,  says  in  a  note  upon  this 
subject,  he  had  only  the  title  and  dimity  of 
baron,  but  no  place  or  voice  in  Parliament." 
Lord  Campbell  remarks  in  a  note,  "I  have 
since  found  that  Charles  the  Second  created  a 
Portuguese  nobleman,  whose  father  had  done 
good  service  to  the  Crown  in  Ireland,  *  Baron 
of  Mullingaria,  with  all  rights  belonging  to  a 
baron.' "     See  above,  p.  529». 

(<?)  See  In  re  Bedard,  7  St.  Tr.  N.S.  973  ; 
Chitty»  Trerogative,  p.  112. 
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distribute  at  pleasure.  Bat  the  patent  to 
which  my  noble  and  learned  friend  has 
put  the  Great  Seal  does  interfere  materially 
with  the  constitution  of  Parliament,  and 
by  express  words  gives  to  a  baron  for  life 
the  privilege  of  sitting  and  voting  in  this 
House — for  which  there  is  no  preoedent — 
at  least  for  400  years.  I  do  not  as  yet 
pronounce  my  noble  and  learned  friend'8(a) 
patent  to  be  illegal,  but  it  may  turn  out  to 
be  liable  to  that  charge,  although  those  of 
his  distinguished  predecessors  are  free 
from  illegality.  My  noble  and  learned 
friend  says  that  he  is  on  his  trial,  and  that, 
if  his  patent  is  bad,  he  ought  to  be  im- 
peached. Not  so,  my  lords.  I  am  sure 
that  in  this  and  every  passage  of  his  spot- 
less life  he  has  been  actuated  by  the  purest 
motives  and  the  best  intentions,  and  the 
haste  and  inconsiderateness  with  which 
this  act  appears  to  have  been  done  would 
rebut  the  charge  of  the  scienter  which 
would  be  necessary  to  constitute  an  im- 
peachable offence. 

Stress  has  likewise  been  placed  on  peer- 
ages granted  for  life  with  a  remainder 
difTerenl  from  the  heir  at  law  of  the 
grantee, — as  to  a  younger  son  and  his 
heirs  male,  or  to  the  eldest  son  of  a  second 
marriage  and  his  heirs  male.  Under  such 
patents  the  Earl  of  Wilton,  Earl  Vane,  and 
other  peers  now  present,  actually  sit ;  and 
there  can  be  no  aoubt  as  to  their  legality. 
These  are  hereditaiy  peerages  in  their 
inception,  with  a  denned  line  of  devolu- 
tion according  to  the  rules  of  the  common 
law.  The  first  taker  of  the  new  peerage 
has  invariably  been  an  hereditary  peer,  and 
there  will  be  some  difficulty  in  showing 
that  Hiigh  Dnkeof  NorthiMiberla/nd  sat  here 
as  a  peer  for  life  because  the  barony  of 
Louvaine  was  granted  to  him  for  life,  with 
remainder  to  his  second  son  in  tail  male. 

What  disooveries  may  be  made  when 
we  get  into  the  Committee  for  Privileges, 
I  know  not,  and  till  more  satisfactory 
investigation  takes  place  I  suspend  my 
judgment;  but  I  may  say  that  hitherto 
no  usage  has  been  proved  which  juscifie» 
or  lays  any  foundation  for  the  claim. 

And  let  me  again  observe  by  way  of 
caution,  that  although  instances  should 
be  brought  forward,  they  are  by  no  means 
to  be  considered  conclusive.  There  were 
repeated  instances  in  different  reigns  of 
the  kings  of  England  having  accepted 
the  surrender  of  a  peerage,  and  such 
was  the  clear  law  as  well  as  usage  in 
Scotland.(&)  But  when  the  question  was 
brought  before  this  House  in  the  reign  of 
Charles  the  Second,  notwithstanding  all 
the«<e  instances,  and  notwithstanding  all 
the  efforts  of  the  Lord  Ohancellor  and  of 


(a)  Lord  Cranworth,  L.C. 

(b)  Hidden,  Scottish  Peerage,  vol.  1,  p.  5L 

v.(  TiOH  OF  Kkfbkkncb,  Load  Campbefj.   ^  r 


the  G-overnment  to  support  the  prerogative 
claimed,  yoor  lordships'  ancestors,  seeiBg 
that  this  was  inconsistent  with  the  prin- 
ciple of  hereditary  peerage, — ^putting  it  in 
the  power  of  a  worthless  representative 
of  an  ancient  and  meritorious  familv  to 
extinguish  its  well- won  honours, — resolved 
by  a  considerable  m^ority,  in  the  great 
Tufheck  uase,(a)that  the  surrender  was  void, 
and  that  the  Crown  had  no  right  to  ru- 
grant  the  peerage.  I  can  only  hope 
that  if  vour  lordships,  their  desc^idants, 
should  be  of  opinion  that  patents  of  peer- 
age for  life,  professing  to  grant  a  rignt  to 
sit  in  this  House,  are  contrary  to  law,  yoa 
will  boldly  follow  the  example  of  yonr 
ancestors, — even  if  instances  of  such  peer- 
ages should  be  discovered. 

My  lords,  I  find  one  instance— I  confen 
only  one — of  the  creation  of  a  peer  during 
pleasure.  In  the  19th  Edwourai^  Foorth 
an  Earl  of  March  was  created — 

"  to  hold  to  him  and  his  heirs  during  the  king*! 
pleasure."(^) 

No  one,  I  presume,  will  now  assert  that 
such  an  exercise  of  the  royal  prerogative 
ought  to  be  held  valid, — although,  indeed, 
my  noble  and  learned  friend  the  Lord 
Chancellor  asserts  that  we  should  be  bonnd 
to  admit "  the  peer  at  vrill  *'  to  sit  and  vote 
among  us,  and  that  the  House  could  only 
debate  his  right  to  do  so  when  he  had  been 
summoned  to  another  state  of  existence. 

This  creation  of  peers  at  will  did  not 
grow  into  a  practice.  But  an  instance  of 
acts  of  the  Sovereign  with  respect  to  ihia 
House  which  had  grown  into  a  practice 
having,  on  examination,  been  found  and 
declared  to  be  illegal,  is  afforded  by  the 
writs  of  summons  sent  to  the  husbands  of 
peeresses  in  their  own  right,  authorizing 
them  to  sit  in  this  House  for  the  life  of 
their  wives.  I  will  give  a  few  out  of 
many  examples.  In  the  27th  Edward  the 
First,  R-al^h  Monthermer,  who  had  mar- 
ried the  Dowager  Countess  of  Oloueeiter, 
was  summoned  to  Parliament  as  Earl  of 
Oloucester,  and  to  all  succeeding  Parlia- 
ments during  her  life.(c)  In  24th  Henrjf 
the  Sixth,  Baroness  Daere,  in  her  own 
right,  having  married  Sir  Richard  Fenyt^ 
he  was  summoned  and  sat  as  a  baron 
during  her  life.((2)     So  in  the  same  reign  a 

(a)  Show.  P.O.  1 .  A  Dumber  of  early  instince* 
in  which  English  peerages  were  surrendered  is 
given  in  Complete  Peerage,  voL  I, p.  293.  S«e  tl*o 
Lords'  Reports  on  the  Dignity  of  a  Peer,  vol.  S, 
p.  409  ;  Stubbs,  Constitutional  History,  §  439. 

(6)  B<3port8  on  the  Dignity  of  a  Peer,  vol.  5, 
p.  419. 

(c)  Reports  on  the  Dignity  of  a  Peer,  vol.  I> 
p.  433 ;  Pike,  History  of  the  House  of  liords, 
p.  68,  where  it  is  argued  that  this  is  an  iastanoe 
of  an  earldom  hy  tenure. 

(d)  Collins,  24,  94. 
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commoner  was  allowed  to  hold  the  dignity 
of  ISarl  of  Salisbury,  as  tenant  bT  the 
oartesjr,  in  right  of  his  wife  AUeia, 
dan^hter  and  heir  of  the  preceding  Earl  of 
Sdidmry,  by  whom  he  had  i88ne.(a)  The 
only  doubt  then  entertained  was,  whether 
the  husband  was  entitled  to  the  dignity 
as  tenant  by  the  cnrtesy  without  having 
had  issne  by  the  wife.  In  the  reign  of 
Eenry  the  feighth  it  was  decided  in  the 
case  of  the  TaJboy$  Peenige  (&)  that^ 

"  nooe  other  should  henceforth  use  the  title  of 
his  wife's  dignity  but  such  as  by  the  curtesy  of 
Eagl&nd  had  also  a  right  to  her  possessions  for 
term  of  bis  life/' 

But  afterwards,  in  the  reigns  of  Eliga- 
heth  and  James  the  First,  it  was  settled 
that  the  Crown  conld  not  sammon  the 
hnsband  in  right  of  his  wife,  whether  he 
had  issue  by  her  or  not,  although  it  was 
found  that — 

"  barooies  in  the  like  right  had  been  conferrod 
in  several  families,  and  in  the  particular  barony 
of  Dacres  three  several  preoedents."Cc) 

WeU,  then,  in  considering  the  doctrine 
that  the  Grown  has  a  right  to  act  with 
respect  to  the  peerage  in  any  way  sanc- 
tioned by  practice  at  any  particular  period, 
let  me  remind  your  lordships  of  the  prac- 
tice, which  undoubtedly  existed  for  sue- 
cessiye  reigns,  of  summoning  a  baron  for 
a  Parliament  or  for  a  session  only — and 
sometimes  when  he  had  been  summoned 
all  his  life,  omitting  to  summon  his  heir. 
EaXLam^  in  his  Middle  Ages,((2)  says — 

"  N^o  less  than  ninety-eight  laymen  were  sum- 
moned once  only  to  Parliament,  none  of  their 
names  occurring  afterwards ;  and  fifty  others 
two,  three,  or  four  times.  Some  were  constantly 
Bununoned  during  their  lives,  none  of  whose 
posterity  ever  attained  that  honour." 

The  same  accurate  author,  in  his  Con- 
stitutional History,  (e)  adds — 

*'The  number  of  temporal  lords  summoned 
by  writ  to  the  Parliaments  of  the  House  of 
Ilantagenet  was  exceedingly  various ;  nor  was 
aDytliing  more  common  in  the  fourteenth  cen- 
tury thui  to  omit  those  who  had  previously  sat 
in  person,  and  still  more,  their  descendants." 

But  from  these  precedents  could  it  now 


(a)  Co.  LiU.,396«  (19th  edit.)  note. 

(6)  Collins,  11. 

(0  Collins,  I.  «  I  did  not  in  the  House  refer  to 
my  own  case ;  but  I  may  venture  to  say  in  a  note 
tlttt,  according  to  the  old  practice,  I  ought  in  the 
year  1886  to  nave  been  summoned,  and  to  have 
sat,  as  Baron  Stratheden,  —which  I  should  most 
•trenuonsly  have  resisted.'* — Lord  Campbell's 
note.  Hia  wife  was  created  Baroness  Stratheden 
in  consequence  of  his  threatening  to  resign  the 
office  of  Attorney-General  when  refused  tho 
Mastership  of  the  Bolls. 

(d)  YoL  8,  p.  125  (Jlth  edit.). 

(e)  Vol.  8,  p.  38  (Sth  edit.)  ;    and  see»  Pike, 
History  of  the  House  of  Lords,  p.  96. 


he  contended  that  the  Crown  could  oapri- 
ciously  withhold  a  summons  from  the 
representative  of  an  hereditary  peerage  P 

Poverty  in  the  claimant  was  formerly 
considered  a  sufficient  reason  for  with- 
holding the  summons.  Long  hefore  law- 
yers were  made  peers,  poverty  appears 
to  have  been  an  evil  which  visited  the  peer- 
age. A  Duke  of  Bedford,  in  the  reign  of 
Edward  the  Fourth,  was  degraded  from  his 
rank  by  Act  of  Parliament  on  account  of 
his  poverty  ;(a)  and  with  regard  to  inferior 
dignities,  the  Crown  was  in  the  habit, 
proprio  vigors,  of  withholding  the  summons 
on  the  ground  of  poverty.  Sir  Harris 
Nicolas,  the  great  advocate  for  life-peer- 
ages, has  the  following  passage  in  his 
pamphlet,  (6)  so  frequency  referred  to — 

'*  And  it  would  seem  from  the  opinion  of  the 
judges  in  the  reign  of  Elizabeth,  on  a  claim  to 
the  barony  of  Abergavenny,  as  well  as  from  the 
sovereign  not  sunmioning  some  lords  to  Par- 
liament when  they  alienated  their  patrimony, 
that  the  want  of  means  to  support  the  honour 
induced  the  Crown  to  withhold  writs  of  sum- 
mons,— a  precedent  which  could  not  in  this  age 
be  followed." 

Again,  my  lords,  nothing  can  be  more 
certain  than  that  baronies  by  tenure 
existed,  and  mi^ht  be  created  by  tho 
Crown;  but  I  believe  my  noble  and 
learned  friend  opposite  (Lord  Brougham) 
can  inform  your  lordships  that,  when  ho 
argued  at  the  bar  a  claim  to  the  barony 
of  Berkeley  by  tenure.  Lord  Eldon  inti- 
mated a  clear  opinion  that  baronies  by 
tenure  exist  no  longer,  and  could  not  now 
be  created.(c)  liCt  it  ever  be  recollected  that 
we  are  speaking  of  baronies  giving  a  right 
to  sit  in  the  House  of  Lords.  Hallam, 
that  great  master  of  constitutional  learn- 
ing, says  that^ 


<i 


a  purchaser  of  Arundel  Castle  certainly  would 
not  be  entitled  to  sit  in  the  House  of  Lords. 
But  it  might  be  a  speculative  question  whether 
such  a  purchaser  could  not  become  a  real  though 
unparliamentary  baron,  and  entitled  as  such  to 
a  trial  by  the  peers." 

So  it  may  he  a  speculative  question 
whether  Lord  Wensleydale  may  not,  as  an 
unparliamentary  baron,  be  entitled  to  be 
tried  by  the  peers  if  a  charge  of  treason 
or  felony  should  be  brought  against  him, 
although  it  should  have  been  held  that  he 


(a)  Bot.  Pari.  17  Bdw.  IV.,  No.  16,  vol.  6, 
p.  173. 

(6)  Letter  to  the  Duke  of  Wellington,  p.  28. 

(c)  This  claim  was  heard  before  the  Com- 
mittee for  Privileges  in  1829-30,  but  was  not 
then  further  prosecuted.  A  similar  claim  was 
raised  and  decided  in  the  negative  in  1861.  See 
the  Berkeley  Peerage,  8  H.L.  21. 

T  i 
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is  not  entitled  to  sit  and  vote  as  a  baron 
in  this  House. 

I  will  only  mention  one  more  instance 
of  a  change  without  any  Act  of  Parliament 
in  the  usages  and  law  by  which  this  House 
is  governed.  Lord  Hale,  the  greatest  of 
legal  antiquaries,  expressly  says  (a)  that 
down  to  the  reign  of  Edwa/rd  the  Third 
members  of  tbe  king*s  ordinary  council, 
consisting  of  the  judges  and  other  function- 
aries under  the  Crown,  sat  in  the  Great 
Council,  and  in  all  the  judicial  business 
which  came  before  the  House  not  only 
advised  the  House,  but,  of  their  own 
authority,  spoke  and  voted  in  the  decision 
of  cau&es ;  and  he  rather  intimates  an 
opinion  that  your  lordships  have  usurped 
the  exclusive  appellate  jurisdiction  which 
you  now  exercise.  But  if  any  of  the 
judges  in  attendance  upon  your  lordships, 
although  as  learned  ana  venerable  as  Lord 
Wenslmfdale,  were  to  claim  voice  and  vote 
in  the  decision  of  an  appeal  or  writ  of 
error,  I  do  not  think  that  they  would 
succeed  by  all  the  precedents  which  they 
might  cite  before  tne  reign  of  Edward  the 
Third— a  contrary  usage  naving  prevailed 
for  centuries. 

The  result  is,  my  lords,  that  the  claim 
to  send  a  peer  for  life  to  vote  in  this 
House  cannot  possibly  be  supported  by 
usage,  and  it  must  rest  entirely  upon 
dicta  to  be  found  in  the  books.  These 
dicta,  my  lords,  unvouched  by  decisions, 
and  never  acted  upon,  I  must  say,  are 
anything  but  conclusive,  however  distin- 
guished may  be  the  names  connected  with 
them.  The  statement  by  text-writers  of 
points  of  law  of  daily  occurrence,  and 
settled  by  judicial  decision,  are  entitled  to 
the  highest  consideration,  and  we  ought  to 
be  governed  by  them  ;  but  when  we  cer- 
tainly know  that  there  never  has  been  any 
decision  on  the  subject,  these  dicta  are  mere 
matter  of  opinion;  and  I  must  say  that 
we  now  not  only  have  the  same,  but  better 
means  of  forming  an  opinion  than  a  writer 
in  the  rei^  of  James  the  First,  for  the 
history  of  tne  peerage  has  in  recent  times 
been  much  more  accurately  investigated. 

My  noble  and  learned  friend  on  the 
woolsack,  in  his  able  speech,  seemed  very 
shy  of  touching  upon  usage,  and  having 
peremptorily  denied  oar  right  to  inquire 
at  all,  long  contented  himself  with  a 
parade  of  his  dicta.  He  began,  of  course, 
with  Lord  Oohe,  and  did  me  the  high 
honour  to  read  a  passage  from  my  **  Lives 
of  the  Chief  Justices,"  in  which  I  pro- 
nounce a  panegyric  upon  the  learning  and 
ability  of  that  great  judge.  I  do  not  wish 
to  retract  anything  I  have  said  in  his 
praise. 


(a)  Jurisdiction  of  the  House  of  Lords,  p.  105. 


*'  For  a  profound  knowledge  of  the  common 
law  of  England  he  stands  annvall6d.'*(<() 

My  lords,  glancing  my  eye  over  this 
passage,  I  must  say  that  my  noble  and 
learned  friend  would  have  shown  more 
candour  if  he  had  read  it,  or  if  he  had 
refrained  from  reading  a  garbled  extract. 
Here  is  the  qualification  on  my  praise— 

*' Notwithstanding  the  value  of  his  reports, 
no  reporter  oould  venture  to  imitate  him.  He 
represents  a  great  many  qaestions  to  be  *  re- 
solved* which  were  quite  irrelevant,  or  never 
arose  at  all  in  the  cause  ;  and  these  he  disposes 
of  according  to  his  own  fancy.  Therefore  he  \» 
often  rather  a  codifier  or  legislator  than  a  re- 
porter ;  and  this  mode  of  settling  or  reforming 
the  law  would  not  now  be  endured,  even  if 
another  lawyer  of  his  learning  and  authority 
should  arise." 

My  lords,  with  regard  to  peerage  law, 
Gohe  never  has  been  consiaered  a  high 
authority,  and,  as  was  observed  by  Lord 
Phmket  in  the  Waterford  case,  (b)  the 
strange  reasons  which  he  sometimes  gives 
show  the  unsoundness  of  his  opinions.  I 
will  not  stop  to  inquire  whether,  in  the  pas- 
sages relied  upon,  he  is  speaking  of  a  mere 
dignity  for  life  irrespective  of  Parlia- 
mentary rights.  I  will  assume  his  opinion 
to  be  that  the  Crown  might  create  a  peer 
for  lite  with  a  right  to  sit  in  this  House, 
and  I  will  examine  his  reasoning.  The 
only  limit  he  puts  upon  the  power  of  the 
Crown  in  creating  a  peerage  is  that  there 
shall  not  be  a  danger  of  the  peerage 
coming  into  the  hands  of  executors  or 
administrators.    Therefore — 

"the  king  may  not  create  a  man  noble  for 
years,  because  then  it  might  go  to  executors  or 
administrators." 

Bat  this  would  sanction  peerages  wmr 
autre  vie  (or  for  the  life  of  another),  wnich 
I  have  not  yet  heard  defended ;  it  would 
sanction  peerages  for  a  term  of  years, 
adding  the  words,  "  if  the  grantee  so  lon^ 
live ; "  it  would  sanction  peerages  at  will, 
such  as  was  granted  to  the  Earl  of  Manh 
in  the  reign  of  EduHxrd  the  Fourth;  it 
would  sanction  peerages  for  a  single 
night ; — for  none  of  these  could  ever  go  to 
executors  or  administrators.  My  lords, 
this  last  class  of  peerages  would  be  exceed- 
ingly convenient  on  a  critical  division, 
when  the  pairing  off  is  not  satisfactory, 
and  the  book  of  proxies  looks  alarming, 
for  the  minister  would  only  have  to  march 

(a)  "  Here  the  Earl  of  Derby  crossed  the 
House,  put  into  my  hand  the  first  volume  of  the 
*  Lives  of  the  Chief  Justices,'  and  requeued 
me  to  read  on  from  the  place  where  the  Lord 
Chancellor  had  stopped."— Lord  Campbell's 
note.  The  passage  is  at  vol.  1,  p.  838.  As  to 
Coke,  see  above,  p.  496. 

(b)  6  01.  &  F.  176  ;  and  see  above,  p.  531ii. 


MonoK  OF  IIkkkkemck,  I^ord  Campbell,  L.CJ, 
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into  the  Honse  before  five  o'clock  the  re- 
qniaite  number  of  peers  for  a  night  to 
secnre  his  majority,  and  his  object  would 
be  accomplished  without  any  permanent 
adiiition  to  the  peerage. 

The  dieium  is  repeated  in  nearly  the 
same  words  by  subsequent  writers  without 
hesitation,  but  I  believe  without  examina- 
tion, merely  upon  the  authority  of  Lord 
Coke;  but  as  that  opinion  had  not  been 
aoted  upon,  as  far  as  sitting  in  Parliament 
is  concerned,  for  150  years  before  Lord 
CoJce*B  time,  and  has  not  been  acted  upon 
for  250  years  since  his  time,  the  opinion 
gains  little  additional  authority  by  any 
repetition.      It  certainly  had  created   a 

n  general  impression  that  a  peerage 
fe,  with  all  the  privileges  of  the 
peerage,  might  lawfully  be  created.  My 
noble  friend  the  Lord  President  did  me 
the  honour  to  read  from  Saneard  a  few 
words  which  I  am  supposed  to  have 
attered  in  debate,  (a)  without  any  oppor- 
tunity for  consideration,  on  a  sudden  pro- 
posal irregularly  thrown  out  when  there 
was  no  motion  before  the  House,  that 
official  peerages  might  be  atta<died  by  the 
Qneen  to  the  chiefs  of  the  different  Courts 
in  Westminster  Hall.  I  make  no  doubt, 
my  lords,  that,  denying  the  power  to 
grant  a  peerage  to  be  held  conaitionally 
on  the  tenure  of  an  ofiBce,  I  did  then 
observe  that  the  Crown  might  make  a 
peer  for  life.  But  this  dictum  was  really 
nardly  worth  ^notinff ,  as  the  accuracy  of 
Lord  Cohe*8  opinion  I  never  till  now  have 
been  called  upon  to  consider.  In  the 
same  manner,  any  lawyer  might  have  said 
offhand  in  former  times  that  the  Crown 
might  accept  the  surrender  of  a  peerage, 
or  summon  the  husband  of  a  peeress  to  sit 
in  her  right. 

But  my  noble  and  learned  friend  the 
Ixnrd  Chancellor  placed  great  reliance  on 
what  mi^ht  be  a  much  higher  authority — 
Mr.  Justice  Dodderidge.  He  is  not  quite 
accurate,  however,  in  representing  the 
book  from  which  he  Quotes  as  the  com- 
position of  that  learnea  judge.  It  is  en- 
titled the— 

"Magazine  of  Honour,  collected  by  MaMer 
Bird.  Revised  and  enlarged  by  Sir  John  Dod- 
deridge, Judge  of  the  King'K  Bench.'* 

The  book  certainly  contains  the  follow- 
ing passage,  treating  of  barons  by  patent(&) 

*'Thi8  kind  of  dignity  of  baron  shall  be  of 
BQch  eonntenance  in  descent  or  otherwige  as 
sbaU  be  limited  in  the  H  abend,  in  such  letters 
patent  contained,  for  it  may  be  but  for  the  life 
of  bim  to  whom  it  is  given,  or  for  term  de  autre 
vie,  of  flome  other  man's  life,  as  some  hold 
opinion,  in  9  H.  6.  29,  for  ciy'us  est  dare  ejus 
ft  ditptmere.^ 

(a)  See  above,  p.  517. 
(6)  At  p.  103,  ed.  1G43. 


But  this  reasoning  is  wholly  untenable. 
It  proceeds  upon  the  maxim  '*  omne  majus 
continet  in  se  minus/' — from  which  the 
inference  is  drawn,  that  as  the  Crown  can 
grant  a  peerage  to  the  grantee  and  all  the 
heirs  or  his  body,  the  gi'ant  may  be  for 
any  less  estate — not  only  for  the  life  of 
the  grantee,  but  pot*r  autre  vie — for  jears, 
or  at  pleasure.  Strange,  indeed,  would  it 
be,  my  lords,  if  there  were  a  peerage  de- 
terminable on  the  death  of  another  person ; 
for  that  person  might  die  while  the  peer 
is  addressing  the  Honse,  and  then  the  peer 
must  instantly  be  turned  out  as  a  stranger 
and  an  interloper.  Danhy,  C.J.,  according 
to  the  Tear  Book  (a)  does  talk  as  if  such  a 
peerage  might  exist ;  but  no  such  peerage 
ever  has  existed,  and  1  boldly  say  that  no 
such  peerage  can  be  lawfully  created  with 
the  right  of  sitting  in  Parliament  annexed 
to  it.  The  instance  of  Richard  the  Second 
creating  Edward,  the  eldest  sou  of  his 
uncle  Edmund  Duke  of  York,  Karl  of 
Rutland  during  the  life  of  the  said  duke 
his  father, (&)  has  no  application,  as  on  the 
death  of  his  father  he  was  to  succeed  to 
an  hereditary  peerage,  and  this  was  no 
more  than  the  practice,  still  existing,  of 
calling  up  the  eldest  son  of  a  peer  to  the 
House  of  Lords  in  his  fathers  lifetime. 
That  the  Crown  could  not  grant  the 
honorary  dignity  of  a  baron  to  be  so  held, 
or  to  be  neld  on  any  other  tenure,  howsoever 
fantastical  or  ludicroos,  I  am  not  prepared 
to  say ;  but  the  right  of  sending  a  person 
into  one  of  the  Houses  of  Parliament  to 
make  laws  for  the  people,  is  a  much 
graver  matter,  and  it  can  only  be  lawfully 
exercised  according  to  established  usage. 
Would  there  be  any  absurdity  in  sup- 
posing that,  by  the  original  constitution 
of  England,  the  monarchy  being  here- 
ditary, one  House  of  Parliament  should 
be  composed  of  hereditary  members,  to 
be  appomted  by  the  Crown,  but  that  the 
Crown  should  only  have  the  power  of 
sending  members  there  to  sit  with  a  de- 
scendible dignity  P  Once  more,  mv  lords, 
let  me  ask,  how  are  we  to  know  what  the 
power  is,  or  what  limits  can  be  set  to  it, 
except  by  considering  how  it  has  been 
exercised  in  a  long  succession  of  ages  P 

What  then  becomes  of  the  boasted  dicta 
relied  upon  to  legalise  this  innovation  P 

But  are  there  no  dieta  deserving  atten- 
tion on  the  other  side  P  In  the  great  Piir- 
beck  case,(e)  Sir  William  Jonee,  to  prove 
that  the  king  might  take  the  surrender  of 
a  peerage,  argued  that  peerages  for  life 
might  be  ^^nted.  But  Ijord  Bhafie$bury, 
in  an  admirable  judgment,  showing  that, 
however  defective  he  might  be  in  legal 

(a)  Y.B.H.  82  H.  6.  pi.  28. 

(6;  See  above,  p.  660. 
(c)  &!iow.  r.C.  1. 
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technicalities,   he    was    exceedingly  well 
Tersed  in  peerage  law,  said  (a) — 

"It  is  pressed  as  a  known  law  that  honours 
are  grautable  for  lives — a  point  of  greater  con- 
sequence than  the  tlunp[  in  debate.  It  is  not  a 
fair  way  of  arguing,  nor  to  be  allowed  of." 

This,  I  think  was  a  pretty  clear  inti- 
mation that  in  the  reign  of  Charles  the 
Second  this  point  was  not  settled,  although 
Loixl  Golce's  writings  wore  then  published. 
Lord  Shafieshv/ry  having  denied  the  power 
contended  for,  it  is  remarkable  that  the 
great  Lord  Nottinaham,  then  Chancellor, 
who  took  part  in  the  debate,  did  not  ex- 
press any  difference  of  opinion  from  Lord 
Shaftesbwry,  although  he  supported  the 
power  of  surrendering  peerages,  and  his 
argument  would  have  been  materially 
strengthened  if  the  power  of  creating 
peerages  for  life,  with  a  right  to  sit  in 
Parliament,  could  have  been  established. 
Sir  Willia/nh  Jones  himself  seems  to  have 
alluded  only  to  title  and  precedency — ^not 
to  a  right  of  sitting  in  Parliament :  for  he 
argues — 

"  an  honour  may  be  created  for  life,  and  then 
none  of  the  posterity  or  blood  of  the  peer  is 
thereby  ennobled." 

Lord  Ooke's  authority  so  much  relied 
upon,  has  been  questioned  and  denied  by 
his  own  very  learned  commentators,  Har- 
grave  and  Butler.  My  noble  and  learned 
friend  the  Lord  Chancellor  has  said  that 
he  cannot  find  any  note  by  them  upon  this 
subject.  I  can  only  say  that  with  my  own 
hand  I  copied  the  foU  owing  note  from  the 
nineteenth  edition  of  Cohe  upon  Ltttletorif 
stated  in  the  preface  to  be — 

**  Printed  from  the  last  edition  by  Mr.  Butler, 
with  the  corrections  and  insertioDS  in  Mr.  Har- 
grave's  notes  from  his  own  copy." 

Whether  it  is  by  Hargrove  or  Butler  is 
wholly  immaterial;  they  were  equally 
learned  —  and  perhaps  the  two  most 
learned  lawyers  uf  the  last  generation — 

**  Notwithstanding  Lord  Coke's  position  here 
of  the  king's  power  of  making  an  earl  for 
life,  I  doubt  whether  the  legality  of  such  crea- 
tions can  be  supported.  I  am  rather  impressed 
that  the  quality  of  being  hereditary  is  of  the 
essence  of  our  peerage,  and  that  attributing  to 
the  king  a  prerogative  of  creating  peers  for 
life  only,  is  to  invest  the  Crown  with  a  power 
of  gradually  destroying  the  peerage  in  its  sub- 
sistmg  state,  which  I  believe  is,  de  facto,  such 
as  not  to  furnish  an  instance  of  a  peer  sitting  as 
a  lord  of  Parliament  under  a  life  interest.  The 
point  seems  to  me  one  of  great  importance.  I 
am  not  aware  that  it  ever  was  judicially  deter- 
mined."(6) 

To  be  entitled  to  the  Committee  all 


we  haye  at  present  to  show  ia,  that  a 
grave  question  respecting  the  pririleges  of 
this  House  has  arisen,  which  never  has 
been  decided,  and  which  a  Committee  for 
Privileges  is  the  proper  tribunal  to  decide. 
For  this  purpose  surely  it  ought  to  be 
enough  to  quote  the  authority  of  floZiam, 
who,  in  his  Middle  Ages,  states  it  to 
be— 

"  a  matter  in  controversy,  whether  inheritable 
nobility  is  necessary  to  the  definition  of  peerage, 
or  to  its  incidental  privileges." 

That  serious  doubt?  have  subsisted  upon 
the  subject  among  those  most  competent 
to  form  an  opinion,  is  shown  by  the  very 
circumstance  that,  although  upon  varions 
occasions  the  exercise  of  this  disputed 
power  of  the  Crown  would  ixave  been  very 
convenient,  it  never  has  been  exercised. 
If  Lord  Somers  thought  he  could  have  sat 
in  the  House  of  Lords  as  a  peer  for  life,  he 
would  not  have  so  long  have  occupied  the 
woolsack  as  "  Speaker  of  the  Honse"  with- 
out any  right  to  speak.(a)  Lord  LiverpoaCi 
doubts  preventea  him  from  making  the 
experiment  while  he  remained  mini8ter.(^) 
Sir  Ha/rris  Nicolas  in  vain  addressed  bis 
letter  to  the  Duke  of  WeUingUm,  pressing 
for  the  creation  of  life  peers.(e)  In  tiie  crisis 
of  the  Reform  Bill,  when  it  was  thought 
to  be  the  less  of  two  evils  to  make  a  large 
addition  to  the  numbers  of  this  House  for 
the  purpose  of  carrying  a  measure  of  vital 
importance,  Lord  Grey  and  Lord  Brougham 
never  supposed  that  they  could  resort  to 
the  creation  of  peers  for  life,  although 
this  expedient  would  greatly  have  fiftciTi- 
tated  tne  coup  d'itcU  which  they  had  in 
contemplation.  (e2) 

Following  the  example  of  those  who 
have  preceded  me  in  the  debate,  I  will 
now  consider  (but  very  briefly)  how  far 
the  present  exercise  of  the  power  to  create 
life  peers,  suppose  it  in  point  of  strict  law 
to  exist,  is  constitutional  and  expedient. 
And  I  must  say,  my  lords,  that  the  course 
which  has  been  adopted — of  suddenly  and 
secretly  attempting  to  revive  an  obsolete 
prerogative  of  the  Crown,  for  the  purpose 
of  materially  altering  the  constitntion  of 
one  of  the  oranches  of  the  legislature- 
appears  to  me  to  be  highly  unconstitu- 
tional. If  a  declaratory  Act  was  not  pro- 
posed, surely  there  might  have  been  a 
sentence  in  the  Queen's  Speech,  or  a 
message  from  Her  Majesty,  intimating 
that  "  Her  Majesty  had  been  advised  tbat 
the  making  of  peers  for  life,  to  sit  and 
vote  in  the  House  of  Lords,  which  had 
fallen  into  desuetude  since  the  reign  of 
Her  Boyal  predecessor  King  HsMry  the 


(a)  See  above,  p.  515». 

(6)  Co.  litt.  166  (A)  (19th  edit,  1883.^    See  ; 
above,  p.  614fi. 

MonoK  OF  RamBrnfOB,  Lord  Campbell,  L.C.J. 


(a)  See  above,  p.  543. 
(6)  See  above,  p.  508. 

(c)  See  above,  p.  523. 

(d)  See  above,  p.  5oln. 
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Sixth,  and  which  had  been  before  exercised 
with  the  assent  of  Parliament,  might  now 
be  revived  for  promoting  the  object  ever 
Dear  Her  heart,  the  better  adininistration 
of  jnstice.*'  This,  it  might  be  said,  would 
be  for  the  Sovereign  to  consult  Parlia- 
ment as  to  the  exercise  of  her  prerogative. 
Bnt,  my  lords,  it  would  be  easy  to  show 
that  in  the  times  of  the  Plantogenets  it 
was  no  uncommon  occurrence  for  the 
king,  who  was  then  nearly  absolute, 
freely  to  consult  Parliament  as  to  the 
exercise  of  undoubted  prerogati  ves.  That 
Parliament  should  interfere  in  selecting 
the  objects  on  whom  the  royal  favour  is 
to  be  bestowed,  either  in  the  grant  of 
offices  or  dignities,  would  be  highly  im- 
proper ;  but  Parliament  might  surely  have 
been  permitted  to  express  an  opinion  upon 
a  great  organic  change  in  the  practical 
working  of  the  constitntion,  even  if  this 
might  legally  be  effected  by  the  sole  power 
of  the  CroWD. 

As  to  the  expediency  of  the  measure,  it 
really  depends  upon  this — ^whether  we 
ought  to  continue  to  have  a  second  cham- 
ber of  Parliament,  not  elective.  Many 
plansible  arguments  may  be  brought  for- 
ward both  against  an  hereditary  peerage 
and  an  hereditary  monarchy.  Wisdom 
and  virtue  are  not  descendible  in  any 
family;  and  hereditary  power,  either  to 
legislate  or  to  govern,  may  be  considered 
inconsistant  with  the  maxim  that  you 
ought  always  to  have  "  the  right  man  in 
the  right  place.*'  I  therefore  listen  to 
those  who  theoretically  argue  in  favour  of 
a  pare  republic  with  perfect  respect  and 
forbearance.  My  own  belief  is,  that  the 
liberty  as  well  as  the  tranquillity  of  a 
nation  is  best  preserved  under  a  constitu- 
tional monarchy,  and  that  an  hereditary 
aristocracy  is  necessary  to  such  a  mon- 
archy, as  well  as  a  representative  assembly 
elected  by  the  people, — the  elective  fran- 
chise being  maae  as  extensive  as  possible. 
Under  such  a  constitution,  I  am  confident 
that  enlightened  public  opinion  has  more 
sway  in  England  than  in  the  United  States 
of  America,  where  the  President,  the 
Senate,  the  House  of  Bepresentatives,  and 
the  judges,  are  all  electiye.  Having  served 
a  great  manv  years  in  both  Houses  of  Par- 
liament, I  have  had  the  opportunity  of 
observing  the  advantage  of  one  of  them 
being  without  local  constituents,  as  well 
as  being  independent  of  the  Crown.  This 
House  (althonsh  sometimes  too  slowly) 
has  always  foUowad  public  opinion,  and 
may  be  considered  the  representatives  of 
the  nation.  Within  a  few  years  vou  have 
Agreed  to  the  repeal  of  the  Test  Act,  (a)  to 
Catholic  £inAnoipation,(&)  to  Parliamen- 

Ca)  9  Geo.  4.  c.  17. 
(6)  10  Geo.  4.  c.  7. 


tary  (a)  and  Municipal  Beform,(&)  to  the 
Commutation  of  Tithes,(c)  to  the  Abolition 
of  Slavery  in  the  Colonies,  ((Z)  to  the 
establishment  of  Free  Trade,(e)  and  to  the 
Repeal  of  the  Navigation  Law8.(/ )  Since 
I  have  had  the  honour  of  a  seat  in  this 
House,  there  are  only  two  important 
questions  on  which  you  have  differed  from 
the  other  House,  and  on  both  I  venture 
to  say  that  public  opinion  was  with  you — 
the  admission  of  Jews  to  Parliament,  (^) 
and  the  marriage  between  a  man  and  the 
sister  of  his  deceased  wife.  On  the  first  of 
these  I  have  always  Toted  in  the  minority, 
and  have  much  regretted  the  result ;  but  I 
must  confess  that  if  the  nation  hi^l  then 
been  polled,  I  fear  we  should  have  been  in  a 
oiinority,  although  I  trust  that  the  preju- 
dice against  this  class  of  our  fellow-subjects 
has  recently  been  much  mitigated,  and 
that,  under  the  auspices  of  my  noble  and 
learned  friend  at  the  table,  (^)  their  emanci- 
pation may  be  speedily  completed.  On 
the  other  question,  I  voted  most  cordially 
with  the  raajorit}r — ^who  rejected  the  Bill 
— all  the  women  in  the  United  Kingdom, 
almost  all  the  inhabitants  of  Scotland  and 
Ireland,  and,  I  believe,  a  large  proportion 
of  Englishmen,  applauding  our  decision. 
Should  that  Bill  ever  again  be  presented 
to  this  House,  I  hope,  for  your  credit,  that 
it  will  meet  with  a  similar  fate. 

On  some  qaestions  you  have  been  in 
advance  of  the  other  House ;  and  I  would 
appeal  to  my  noble  and  learned  friend 
opposite  (Lord  Brougham),  whether  several 
important  Bills  which  passed  this 
House  almost  unanimously,  for  the  im- 
provement of  our  juridical  system — such 
as  the  establishment  of  a  General  Begister 
of  Deeds,  and  enacting  a  Law  of  Mar- 
riage for  Scotland,  where  there  is  none — 
have  not  been  lost  elsewhere  by  the  dread 
of  giving  offence  to  powerftil  classes  of 
constituents.  My  lords,  I  think  it  would 
be  well  to  view  tiie  imperfections  of  this 
House  with  some  tenderness,  to  reooUect 
what  it  has  done  for  public  liberty,  and 
not  to  endanger  its  existence  till  you  are 
sure  that  a  better  can  be  found  to  supply 
its  place. 

My  lords,  all  who  concur  in  these  senti- 
ments ought  to  condemn  this  measure. 
The  power  now  claimed  of  making  peers 
for  life  cannot  be  confined  to  lawyers  with 
a  view  to  the  decision  of  appeals.    Before 


(a)  2  &  3  Will.  4.  cc  45,  66. 
(6)  6  &  8  WiU.  4.  c.  76. 

(c)  9  &  10  Vict  c.  73. ;  10  &  11  Vict.  c.  104. 

(d)  3  &  4  Will.  4.  c.  78. 

(e)  9  &  10  Vict,  c  22. 
(/)  12  &  18  Vict.  0.  29. 

(i^)  See  the  case  of  Miller  v.  Salomons,  above, 
p.  111. 

(A)  Lord  Lynd'-iirpt. 
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long  it  must  necessarily  be  abused  by  nn- 
sompnlons  ministers;  and  even  what 
mignt  be  considered  the  legitimate  use  of 
it  must  inevitably  vut  an  end  to  the  non- 
elective  branch  of  tne  legislature.  If  per- 
sons of  merit  from  all  classes,  military, 
naval,  mercantile,  literary,  and  scientific, 
who  cannot  conveniently  obtain  seats  in 
the  other  House,  are  to  be  introduced 
here,  the  selection  of  them  will  not,  and  I 
think  ought  not,  to  be  left  to  the  minister 
of  the  day  ;  the  public  would  loudly  and 
iustly  call  out  for  another  orffanic  change, 
by  which  the  members  of  the  House  of 
Lords  might  be  elected  by  the  people. 
How  long  would  the  monarchy  survive  P 
It  has  been  said,  that  we  who  deny  this 
power  are  attacking  the  prerogative  and 
weakening  the  throne.  Let  those  who 
hold  such  language  recollect  the  saying  of 
Lord  Bcuion — 

*'  To  depress  the  nobility  may  make  a  king  more 
absolute,  but  less  safe." 

My  lords,  I  am  quite  unable  to  under- 
stand this  sudden  necessity  for  the  multi- 
plication of  law  lords,  which  my  noble 
friend  the  Lord  President  relied  iipon  as 
the  justification  of  his  measure.  Things 
went  on  pretty  well  for  several  years  after 
the  Revolution  of  1689  without  a  single 
law  lord  in  the  House ;  and  Lord  Somera 
was  the  only  one  for  the  rest  of  the  reign 
of  WiUia/m  III.  Lord  Chancellor  Cowper 
and  Lord  Chancellor  Ha/reowrt  were  added 
in  the  reign  of  Queen  Anne.  From  the 
accession  of  the  House  of  Hanover  it  was 
common,  although  by  no  means  a  universal 
rule,  to  create  the  Chief  Justice  of  the  King's 
Bench,  as  well  as  the  Chancellor,  a  peer. 
But  till  very  recent  times  there  rarely 
were  more  than  two  law  lords  in  the 
House  at  the  same  time ;  and,  I  believe, 
never  more  than  two  Eat  together  on 
judicial  business.  The  appeals  were  satis- 
factorily disposed  of  for  years  by  a  succes- 
sion of  great  men,  such  as  Lord  Hardvncke, 
Lord  Mcmsfield,  Lord  TKwrlow,  and  Lord 
Eldon,  sitting  alone.(a)  My  lords,  I  myself 
constantly  attended  the  hearing  of  appeals 
and  writs  of  error  in  this  House  for  nine 
years,(&)  Lord  Lyndhurst  and  Lord  Gotten' 
ham  being  alternately  Chancellor,  and 
Lord  Brougham^  the  ex-Chancellor,  ably 
assisting.  I  take  a  very  humble  portion 
of  the  merit  to  myself ;  but  I  will  venture 
to  say  that  the  decisions  of  this  House 

(a)  See  the  notes  on  the  Ancient  Practice  of 
the  Court  of  Parliament  in  Macqueen's  Special 
Report  of  the  Peers'  Debate  on  their  Appellate 
Jurisdiction  (bound  up  with  2  Macq.),  and 
below,  p.  719n. 

(6)  1841-50.  Lord  Campbell  was  raised  to 
the  peerage  in  June  1841,  and  attended  the 
hearing  of  appeals  and  writs  of  error  in  the 
House  of  Lords  until  he  succeeded  Lord  Denman 
as  Lord  Chief  *Taflti(*e  in  1850. 


during  those  nine  yean  were  received 
with  respect  in  England^  in  Scotland,  and 
in  Ireland,  and  there  was  no  call  for  the 
creation  of  peers  for  life.  Since  I  have 
had  the  honour  to  be  a  common  law  judge, 
my  first  duty  has  been  in  Westminster 
Hall,  and  I  liave  only  rarely  been  able  to 
take  a  part  in  the  judicial  business  of  this 
House ;  but  consiaering  the  learning  sad 
experience  of  those  who  do,  I  am  at  a  loss 
to  understand  what  can  be  the  foundation 
for  the  clamour  which,  if  the  Government 
does  not  originate,  it  seems  to  encourage. 
My  noble  and  learned  friend  the  Lird 
Cha/neeUor  does  make  a  mortifying  con- 
fession, if  the  measure  be  his. 

But,  mv  lords,  if  there  be  a  necessity 
for  remodelling  the  appeal  department  of 
this  House,  I  solenmly  warn  you  against 
the  scheme  proposed  for  that  purpose.  A 
pamphlet  (a)  has  recently  been  published 
by  Mr.  Macqueen,  upon  which  I  suppose 
this  new  scheme  has  been  founded.  Ac- 
cording to  that  pamphlet  there  are  to  be 
at  least  twelve  new  law  peers  sitting  in 
the  House.  In  addition  to  ex-ChancelloTB, 
we  are  told  there  ought  to  be  legal  peers 
for  life — seven  for  England,  the  Lord 
Chancellor,  the  chiefs  of  the  three  superior 
courts  at  Westminster  Hall,  the  two  Lords 
Justices,  and  the  Master  of  the  Bolls ;  two 
for  Scotland,  the  Lord  President  and  the 
Lord  Justice  (ylerk;  and  of  course  foar 
for  Ireland,  the  Lord  Chancellor  and  the 
three  chiefs  of  the  superior  courts — making 
a  baker's  dozen.  The  first  objection  is, 
that  each  and  all  of  these  functionaries 
have  work  of  their  own  in  their  own  courts, 
which  must  engross  the  greatest  part 
of  their  time  and  attention.  But,  if  thej 
were  all  in  conclave  together,  they  would 
make  the  worst  court  of  appeal  tnat  ever 
sat.  No  court  of  appeal  should  consist  of 
more  than  three  or  four  members.    A 


(a)  A  Letter  to  Lord  Lyndhurst,  on  the 
House  of  Peers  in  its  Judicial  Character,  as  ii 
was,  and  as  it  is ;  with  some  Bemarks  on  Life 
Peerages.  The  first  edition  of  tliis  pamphlet 
was  published  in  December  1855.  The  seeood, 
in  January  1856,  after  Lord  Wensleydale's 
patent  was  gazetted.  The  passage  to  whidi 
Lord  Campbell  refers  is  the  followinff : — **  1.  The 
three  chiefs  of  the  Common  Law  Courts  nught 
have  life  peerages,  and  they  might  ait  in  the 
House  throughout  the  legal  year,  except  in  term 
time,  when  they  must  of  course  preside  in  their 
own  tribunals.  3.  The  Jjords  Justices  in  Equity 
and  the  Master  of  the  Rolls  might  have  life 
peerages ;  and  they  might  sit  in  the  Honse  st 
least  as  often  as  they  now  sit  in  the  Judicial 
Committee  of  the  Privy  Council.  S.  The  Lord 
Justice  General  and  Lord  Justice  Clerk  of  Scot- 
land, both  Privy  Councillors,  might  have  life  peer- 
ages ;  and  they  or  one  of  them  mi^t  ait  in  the 
House  of  Lords  throughout  the  legal  year.*'— 
Note  in  Macq. 


Motion  or  Kkfejubnce,  Loan  Campbkll,  L.C.J. 
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sreater  number,  bj  diyiding  responsi- 
bility,  lesBena anxiety  and  deyotedness,  and 
even  raises  a  danger  of  precipitation,  one 
starting  off  and  uie  rest  gregariously  fol- 
loiring  him.  Oar  English  appeal  system  in 
the  Ezcheaner  Chamber  upon  the  whole 
works  well,  bnt  I  believe  that  it  would 
work  still  better  if  foar  only,  two  from 
each  court  reviewing  the  decisionB  of  the 
third  oonrt,  with  a  competent  chief,  were 
to  attend :  bnt  yonr  thirteen,  constitnting 
this  imperial  tribunal,  would  make  con- 
fusion worse  confounded.  The  law  would 
be  unsettled,  and  even  the  victorious  party 
would  go  away  dissatisfied. 

My  lords,  I  should  indeed  be  sorry  to 
see  you  surrender  your  appellate  jurisdic- 
tioD.  I  still  approve  of  a  JBill  which  I  laid 
upon  your  table  in  the  year  1842,  for 
transferrinff  to  this  House  the  appeals 
now  heard  before  the  Judicial  Committee, 
having  one  supreme  court  of  appeal  in 
the  last  resort  constantly  sitting  except 
in  the  long  vacation. (a)  This,  I  believe, 
might  be  easily  effected  without  any 
organic  change  in  the  constitution,  and 
the  chief  novelty  would  be  to  summon 
the  Equity  Judges  when  necessary,  which, 
as  they  are  Pnvy  Conncillors,  the  Iw  et 
contuetudo  parliamenti  would  sanction. 

My  lords,  I  feel  it  my  duty  likewise  to 
warn  yon  of  the  inconvenience  which  may 
arise  to  yourselves  from  the  invasion  of 
the  horde  of  legal  peers  with  which  ^^ou 
are  threatened.  From  their  morning 
wranglingB  you  may  secure  yourselves 
by  absence,  but  it  must  be  remembered 
that  (unlike  the  king  s  ordinary  council 
of  old,  who  wore  confined  to  taking  a  part 
in  forensic  business),  they  will  be  entitled 
to  bring  forward  whatever  bills  or  motions 
they  please,  and  to  take  a  part  in  debate 
on  all  subjects,  political,  ecclesiastical, 
military,  or  commercial.  Now,  my  lords, 
I  have  a  great  respect  for  my  own  pro- 
fession, to  which  I  owe  so  much;  but 
there  may  be  too  much  of  a  good  thing. 
I  remember  my  noble  friend,  the  noble 
earl,  the  head  of  the  late  Govemment,(&) 
when  myself  and  one  other  law  lord  had 

f[>t  into  a  little  contest  with  him  about  a 
ill  to  regulate  the  Kirk  of  Scotland,  ez- 
claimine  wil^  some  warmth,  "  The  House 
must taKO  care  not  to  be  lawyer-ridden** 
But  what  will  become  of  him  when  he  has 
got  fifteen  English,  Scotch,  and  Irish  law 
lorda  down  upon  him  at  once  P  Lord  Ooke 
speaks  very  indignantly  of  the  Po/T' 
kameniwn  Indodwm,  which  met,  I  think, 
in  the  reign  of  Henry  the  Sixth,  all 
lawyers  being  excluded  by  directions  from 

(a)  See  now  the  Appellate  Jurisdiction  Act, 
1876,  89  &  40  Vict.  c.  59. 

(6)  The  fiarl  of  Aberdeen,  Prime  Minister, 
1W2-5. 


the  king  to  the  sheriff  in  the  election 
writs.  He  says  truly  that  '  *  there  was 
never  a  good  law  made  thereat.'*(a)  Bub, 
my  lords,  I  am  filled  with  apprehension 
at  the  prospect  of  a  Parliameniwn  doctis' 
ainHun  or  perdoctnm.  The  number  of 
lawyers  in  the  House  of  Commons  has 
been  considerably  increased  since  I  left  that 
assembly,  snd  I  do  not  find  that  the 
progress  of  law  reform  there  has  been  by 
any  means  proportionably  accelerated. 

There  is  only  one  other  topic  for  which 
I  beg  a  moment's  indulgence.  If  the 
proposed  life  peerage  system  is  estab- 
lished, henceforth  no  lawyer,  however 
eminent  he  may  have  been  as  an  advocate, 
whatever  services  he  may  have  rendered 
to  the  State  in  the  House  of  Commons, 
whatever  fame  or  fortune  he  may  have 
acquired,  con  aspire  to  an  hereditary 
peerage  or  to  become  the  founder  of  a 
family.  To  make  a  distinction  between 
the  Chancellor  and  the  Chief  Justice — 
between  one  chancellor  or  chief  justice 
and  another,  when  coming  into  thid 
House  as  to  the  tenure  of  their  honours, 
would  be  intolerable.  All  must  be  under 
the  same  rule — ''  no  son  of  theirs  suc- 
ceeding. "(&)  If  this  rule  were  to  have  a 
retrospective  operation,  about  one-third  of 
the  present  nobility  of  England,  including 
earls,  marquises,  and  dukes,  would  be 
degraded.  But,  my  lords,  what  I  regard 
more  is,  that  the  change  is  an  injustice  to 
the  middling  and  humbler  ranks  of  society, 
to  whom  a  prospect  has  hitherto  been  held 
out  of  mixing  with  the  ancient  nobility 
through  the  profession  of  the  law.  My 
lords,  by  the  favour  of  the  Crown,  for 
which  I  am  most  grateful,  I  am  beyond 
any  interest  in  this  question  for  my  own 
family  ;  but  I  should  have  thought  that  I 
acted  a  sordid  part  if  I  had  been  contented 
with  joining  the  band  to  whom  hereditary 
honours  are  secured,  delighting  in  the 
monopoly  we  are  to  eiy  oy,  -  and  if  I  had 
assisted  to  kick  down  the  ladder  by  which 
I  myself  have  risen. 

My  lords,  I  have  now  only  to  thank  you 
for  the  indulgent  hearing  with  which  you 
have  favoured  me.  The  part  I  have  taken 
in  this  affair  has  been  pamfxil  to  me,  and 
it  can  be  imputed  to  nothing  but  a  sense 
of  duty.  A  friendship  which  never  can 
know  abatement  has  long  subsisted 
between  me  and  the  Kight  Honourable 
Baron  in  whose  person  this  experiment 
has  been  made,  and  it  would  have  given 
me  unmixed  pleasure  to  have  seen  him 
regularly  introduced  into  this  House,  to 
which  I  doubt  not  he  would  be  found  an 


(a)  See  below,  p.  685 ;  4  Inst.  48 ;  see  now 
34  &  35  Vict.  c.  6. 

(6)  See  now  the  Appellate  Jarisdiction  Act 
1876,  referred  to  below,  p.  730ii. 
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oruivmnnt.  I  have  a  sincere  desire  to 
support  the  existing  Goyernment  in  all 
their  measures  as  far  as  I  conscientiously 
can,  believing  that  their  stability  at  the 
present  moment  is  essential  to  the  public 
welfare.  Above  all,  I  desire  on  all 
occasions  to  show  my  goodwill  to  the 
Lord  ChanceUor,  my  ancient  collea^e,(a) 
as  a  law  officer  of  the  Crown,  who  is  not, 
I  suspect,  the  real  father  of  this  measure, 
but  who  has  boldly  stood  forward  to  defend 
it  as  his  adonted  child.  Although  I 
cannot  be  blind  to  what  I  must  call  the 
infattuUion  which  has  induced  him  need- 
lessly to  deny  the  jurisdiction  of  this 
House  to  judge  of  its  vital  privileges,  I 
consider  him  one  of  the  most  honouiable 
and  amiable  of  men.  Still  mcLgis  a/mica 
veriUu,  I  see  great  reason  for  believing 
that  the  measure  is  illegal ;  I  am  sure 
that  it  is  unconstitutional,  unnece8sai*y, 
and  inexpedient;  and  strongly  entertaining 
this  opinion  of  it,  I  should  be  nnworthy 
of  a  seat  in  this  House,  if  at  any  sacrifice 
of  my  personal  feelings,  I  did  not  most 
resolutely  oppose  it. 

Earl  Gkbt:  I  assure  your  lordships 
that  I  do  not  mean  to  discass  the  question 
of  the  legality  of  the  patent  granted  to 
Lord  Wensleydale.  I  feel  that  it  would 
be  unpardonable  in  me  to  attempt  it,  after 
the  lucid  argument  of  my  noble  and 
learned  friend  upon  the  woolsack.  And 
I  am  the  less  induced  to  make  such  an 
attempt  because,  having  listened  to  the 
speech  of  my  noble  and  learned  friend 
who  has  just  sat  down,  if  I  rightly  under- 
stood him,  he  has  felt  so  strongly  the 
force  of  that  argument,  that  in  his  very 
able  speech  he  has  not  ventured  to  lay 
before  your  lordships  distinctly  and  clearly 
his  opinion  in  opposition  to  that  of  the 
Lord  OhanceUor.  The  utmost  that  he  has 
ventured  to  say  is,  that  the  question  is 
open  to  doubt,  that  it  is  a  question  for 
further  consideration,  and  that  the  legality 
of  the  patent  has  not  been  quite  estab- 
lished. My  lords,  in  this  he  has  only 
followed  the  example  of  the  noble  and 
learned  lord  who  introduced  the  subject 
to  your  notice  with  such  remarkable 
ability  and  eloquence ;  that  noble  and 
learned  lord,  like  the  last  who  addressed 
your  lordships,  most  carefully  avoided 
pledging  his  great  reputation  to  the 
position  that  the  potent  of  Lord  Wenehy' 
dale  is  illegal.  He  carefully  avoided 
doing  so.  His  argument,  iC  I  rightly 
followed  it,  went  even  further,  for,  by 
implication  at  least,  it  certainly  did  seem 
to  show  that  this  patent  was  legal. 


(a)  Campbell  and  Kolfe  were  law  officera 
1834-1899,  except  daring  Sir  Bobert  Peers 
A dmioiat ration,  December  1884-April  1835. 

iMoTioir  OM  BsrsBBVOB,  Eabl  Grvt. 


My  lords,  I  will  confine  my  ol>8ervii- 
tions  to  these  two  questions:  first,  what 
is  the  real  nature  of  the  measure  which 
Her  Majesty's  Government  has  adopted, 
and  which  has  to-night  been  called  into 
question  P  And  next,  what  are  the  con- 
sequences that  might  follow  if  we  agreed 
to  the  motion  of  the  noble  lord  P 

Now,  my  lords,  first  with  regard  to  the 
nature  of  the  measure  which  has  been 
adopted  by  Her  Majesty's  Government,  I 
own  that  I  heard  with  extreme  surprise 
from  my  noble  and  learned  friend  who 
has  just  sat  down,  that  this  was  a  measure 
for  efiecting  an  organic  ohan^  in  the 
constitution  of  this  House  more  important 
than  the  change  which  was  effected  in 
the  constitution  of  the  other  branch  of 
the  legislature  by  the  Beform  Bill.  My 
lords,  let  me  ask,  where  are  the  schedules 
abolishing  a  great  part  of  the  peerages 
which  now  exist,  and  supplying  the  place 
of  those   so    deprived    of  their    present 

erivileges  by  members  appointed  for  life 
y  the  Grown  P  What  is  there  in  this 
measure  to  effect  that  great  transfer  of 
political  power  from  one  class  of  society 
to  another,  which  was  accomplished  by 
the  Beform  Act  P  What,  I  say,  is  there 
in  the  measure  which  is  now  proposed 
that  is  likely  to  produce  such  con- 
sequences P  Here  a  single  patent  only  is 
given,  creating  a  peerage  for  life  in  favour 
of  Lord  Wetuleydcue,  Everyone  admits  that 
in  the  case  of  Lord  WensleydaU  it  is  of  no 
consequence  whether  a  peerage  is  given  to 
him  for  life  or  with  remamder  to  his  sncc^ 
sors.  The  importance  of  the  question  is  de- 
rived solely  from  the  precedent,  which  it  is 
supposed  that  the  Government  intend  to 
establish.  Is  that  precedent  one  Uiat  is 
intended,  as  it  seems  to  be  assumed,  to 
make  an  alteration  in  the  character  of 
this  House  P  The  utmost  that  I  oonceive 
to  be  contemplated  is,  that  now  and  then 
amongst  the  hereditary  peers  of  this 
House  you  should  have  introduced  two 
or  three  peers  sitting  without  tlie  right  of 
titinsmitting  their  honours  to  their  de- 
scendants. 

Now,  my  lords,  the  noble  and  learned 
lord  who  opened  the  debate  said,  that 
although  the  grant  of  a  peerage  of  this 
kind  might  not  be  illegal,  it  might  still  be 
unconstitutional.  I  entirely  concur  with 
him  in  that  opinion — the  distinction  is  a 
sound  one — though  I  might  find  fault  with 
the  word  **  unconstitutional,"  but  in  sub- 
stance I  concur  with  the  noble  and  learned 
lord,  and  I  ask  your  lordships  to  judge 
whether  the  present  exercise  of  the  power 
of  the  Crown  has  been  unconstitutional 
by  comparing  it  with  the  imaginary  case 
which  the  noble  and  learned  lord  has  put. 
He  says  that  there  is  nothing  illegal  in 
the  Grown  creating  any  number  of  here. 
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dituy  peers  ;  that  the  prerogatire  of  the 
Grown  is  nndonbted  and  nnlimited,  and 
that  there  would  be  no  breach  of  the  law 
if  the  Crown  were  to  create  100  hereditary 
peerages  in  one  day ;  bnt  he  justly  adds, 
that  such  a  measure,  though  not  illegal, 
woald  be  unconstitutional  and  almost 
fatal  to  the  dignity  and  authority  of  this 
House.  I  aeree  with  the  noble  and  learned 
lord;  and  1  say  that,  in  like  manner,  if 
Her  Majesty  were  advised  to  create  100 
tife  peers,  and  to  swamp  this  House  by 
enabling  them  to  take  their  seats  among 
U8,  such  a  measure  would  be  unconstitu- 
tional, and  a  gross  yiolation  of  duty  on  the 
part  of  the  advisers  of  the  Grown.  But, 
my  lords,  did  the  noble  and  learned  lord 
bring  forward  any  valid  argument  to 
show  that,  if  life  peerages  were  created 
with  due  moderation,  and  on  proper 
grounds,  any  more  injury  would  result 
to  the  character  of  this  SCouse  from  such 
cautious  and  prudent  creations  than  from 
similar  creations  of  hereditary  peers.  My 
lords,  the  prerogative  of  creating  peers 
for  life,  assuming  that  Her  Majesty  has 
that  prerogative,  no  doubt  is  capable  of 
being  abused  ;  but  there  is  no  prerogati^ 
of  the  Crown,  there  is  no  high  power 
possessed  either  by  the  Crown,  or  any 
other  authority  in  the  State,  either  by 
this  or  the  other  House  of  Parliament, 
there  is  no  power  which  is  not  capable  of 
being  abused.  But  then,  my  lorcU,  I  say 
^in,  would  the  creation  of  peers  for 
life,  moderately  and  judiciously  made, 
imply  any  injury  to  the  character  of  this 
House,  or  any  depai-ture  from  the  essential 
principles  of  the  constitution  P  I,  for  one, 
can  see  no  injury  of  that  kind.  We  are 
told  that  peers,  sitting  for  life,  would  be 
inferior  to  those  who  sit  under  an  hereditary 
creation.  My  lords,  I  think  that  that  is 
entirely  unfounded.  Look  at  the  members 
on  the  Right  Reverend  Bench.  Does  any 
member  of  this  House  feel  that  any  of 
those  Right  Reverend  Lords  is  in  any 
respect  inferior  to  the  other  members  of 
this  House,  because  he  is  called  for  his 
own  life  only,  by  tlie  appointment  of  the 
Crown,  to  a  station  which  gives  him  a 
right  to  sit  here  ?  Is  their  influence  and 
their  authority  in  this  House  not  quite  as 
high  as  that  of  any  one  of  your  lordships  P 
And  with  regard  to  Lord  Wanal&yaale, 
when  Lord  Weneleydale  takes  his  seat  in 
this  House,  will  any  man  pretend  that  his 
authority,  and  the  weight  and  influence 
which  he  would  justly  have,  from  his 
high  character,  and  from  his  knowledge, 
and  from  his  experience,  would  be  in  the 
slightest  deg^ree  diminished  by  the  fact 
that  his  patent  does  not  contain  the  usual 
words  of  continuing  his  dignity  to  his 
dfiicendants  P  On  the  other  hand  will  an 
^"^T^  say  that  there  are  not  obvious 


:^ 
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vantages  to  the  country,  and  to  this  House 
in  particular,  which  would  result  from  a 
moderate  and  judicious  creation   of  life 

Siers  ?  There  are  two  things  which  tills 
ouse  has  to  fear ;  one  is,  that  in  process 
of  time  there  should  come  to  be  a  large 
number  of  peers  not  possessing  fortunes 
adeonate  to  their  station,  the  other  that 
the  House  should  not  always  have  amongst 
its  members  a  sufflcient  proportion  of  those 
who  have  raised  themselves  to  the  dignity 
of  the  peerage  by  their  own  talents  and 
industry,  for  1  believe  it  is  absolutely 
essential  to  the  continuance  of  the 
authority  and  high  cliaracter  of  this  House, 
that,  among  those  who  sit  hero  by  here- 
ditary peerages,  there  should  be  a  certain 
number  of  those  who  have  been  raised  to 
the  dignity  of  the  peerage  by  their  services 
to  the  State.  I  think  it  is  of  the  utmost 
importance  that  we  should  have  men  in 
the  House  of  Lords  who  have  distinguished 
themselves  by  their  personal  services ;  but 
1  by  no  means  think  that  this  distinction  (a) 
should  be  conferred  on  lawyers  only,  be- 
cause my  noble  and  learned  friend  who 
spoke  last  assumed  that  this  proposed 
measure  only  attempted  the  creation  of 
peerages  for  life  in  favour  of  lawyers.  I 
trust  that  it  is  not  so.  For  my  own  part, 
I  think  that  services  of  other  descriptions 
— naval  services,  military  services,  and 
political  services — might  very  fitly  be  so 
rewarded.  Now,  my  lords,  with  regard 
to  political  services,  can  any  man  doubt 
that  it  would  be  of  great  advantage  to  this 
House  that  a  gentleman  who,  in  the  other 
House  of  Parliament,  has  raised  himself 
to  distinction,  and  has  acquired  great 
knowledge  and  experience  of  the  afiairs 
of  this  country,  should,  at  a  time  of  life 
when  he  may  perhaps  feel  the  fatigues  of 
tho  other  House  too  great,  be  transferred 
I  to  this  House,  and  bring  with  him  to  this 
House  the  benefits  of  his  matured  judg- 
ment P  And  is  it  desirable  that  in  cal 
those  cases — whether  the^  are  lawyers, 
admirals,  or  generals — their  access  to  this 
House  should  be  precluded,  unless  they 
have  such  pecuniary  means  as  may  he 
called  a  proper  endowment  for  the  main- 
tenance of  their  dignity  and  rankP  It 
may  often  happen  that  there  are  men  most 
fitted  to  take  their  places  in  this  House 
who  may  have  large  families  and  small 
fortunes,  quite  sufficient  for  themselves, 
but  who  are  nevertheless  unable,  with 
justice  to  their  families,  to  leave  such  a 
fortune  to  the  person  who  is  to  succeed  to 
the  peerage  for  the  maintenance  of  his 
dignity,  as  to  make  it  desirable  either  for 
that  person  himself  or  for  the  public  that 
the  dignity  should  be  hereditary.    In  that 

(a)    "Dishonour"    in    Macqueen's    Special 
Report. 
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letter  of  Lord  Eldon*8,  which  has  been 
read  this  eTeniiig,(a)  I  think  there  was  quite 
enoQ^h  to  prove  coDcla»ively  that  the 
creation  of  a  peerage  in  favour  of  persons 
who  have  not  sufficient  means  to  maintain 
their  rank  and  dignity  would  be  a  great 
injury  both  to  them  and  to  the  State. 
But  1  am  asked,  are  we  to  refuse  this 
reward  of  hereditary  peerage  to  persons 
of  distinguished  ability  in  our  nayal  and 
our  other  services  P  I  say,  by  no  moans. 
Those  services  have  often  been  rendered 
by  men  who  have  acquired  or  inherited 
fortunes  quite  sufficient  to  make  a  pro- 
vision for  the  peerage.  There  have  been 
other  cases  in  which  it  was  thought  that 
Parliament  was  justified  in  making  an 
ample  provision  for  the  person  who  received 
the  honour.  In  all  such  cases  it  is  most 
desirable  that  hereditary  peerages  should 
be  granted.  I  think  it  is  of  great  advan- 
tage to  this  House  and  to  the  nation  that  the 
titles  of  a  Marlborauah,  a  Nelsont  and  aWbU 
Ungton  should  recall  to  distant  generations 
the  glorious  achievements  which  their  an- 
cestors have  performed  and  the  fflory  they 
have  won.  But  will  any  man  tell  me  that 
peerages  should  not  be  frequently  granted 
to  persons  who,  I  think,  have  a  very  fair 
claim  to  them,  but  with  regard  to  whom 
the  Government  of  the  day  might  feel 
that  they  oould  not  ask  Parliament  to 
make  such  a  provision  for  them  as  would 
bo  necessary,  the^  not  possessing  suffi- 
cient means  of  mamtaining  the  dignity  of 
the  peerage.  I  believe,  my  lords,  that 
the  effect  of  adopting  this  measure,  of 
creating  judicious  peerages  for  life,  would 
be  to  open  somewhat  more  easily  the  doors 
of  this  House  to  men  for  whom  it  would  be 
most  desirable  to  provide  access  here,  and 
at  the  same  time  without  creating  the 

g^at  future  evil  of  increasing  in  this 
ouse  the  number  of  persons  who  have 
not  the  means  of  suitably  maintaining  the 
dignitn^  of  their  station. (&)  But  then,  we 
are  told,  that  the  practice  may  be  abused. 
No  doubt  it  may  be  so ;  but  why  should  it 
be  more  easily  abused  than  in  the  creation 
of  hereditary  peerages?  It  is  said  (and 
this  is  a  sort  of  hobgoblin  which  we  had 
raised  up  to  frighten  us) — it  is  said  that 
the  facility  of  creating  peers  for  life 
would  afford  means  which  an  unscrupulous 
minister  might  use  to  support  his  totter- 
ing power.  But,  m^  lords,  I  feel  that  it 
is  pmctically  impossible  that  such  should 
be  the  case.  This  House  is  now  so 
numerous  a  body,  and  so  large  a  propor- 
tion of  its  members  are  so  entirely  inde- 
pendent of  the  Crown,  thftt  any  abuse  of 
the  power  or  prerogative  of  creating  peers, 
is  sure  to  create  so  much  opposition  to  the 

(a)  gee  above,  p.  519. 
(6)  8eeJ)elow,  p.  714. 

Monow  ov  BarxKEvoB,  Eau.  6&bt. 


minister  as  would  more  than  counter- 
balance the  support  that  he  would  obtain, 
and  the  votes  lost  to  the  minister  would  be 
quite  as  great  as  his  gain.  I  am  convinced 
that  the  true  security  against  the  abuse  of 
the  power  of  creating  life  peerages  is 
precisely  the  same  as  we  have  against  the 
abuse  of  the  power  of  creating  hereditary 
peers.  Let  me  add,  that  we  have  another 
security  against  thi.^  abuse  in  the  firmness 
of  the  Sovereign,  booause  your  lordships 
will  remember  that  it  is  not  the  duty  of 
the  Sovereign  to  accept  without  question 
the  advice  which  may  bo  tendered  by  the 
minister.  The  Sovereign  is  bound  to  exer- 
cise a  discretion  upon  thai  point ;  and  I 
am  convinced  that  the  reeling  of  the 
country  is  so  soxmd  upon  that  subject  that 
the  Sovereign  resisting  the  injudicious 
advice  of  the  minister  in  regard  to  the 
creation  of  a  large  number  of  peers 
would,  in  all  cases,  be  supported  by  the 
people. 

My  lords,  with  regard  to  the  motion 
before  the  House,  if  I  were  convinced  that 
the  legality  of  the  patent  which  has  been 
granted  to  Lord  Weneleydale  were  mach 

fiore  doubtful  than  it  is,  and  if  I  were 
^  Iso  convinced  that  the  practice  of  creat- 
ing life  peers  would  be  a  dangerouB  and 
improper  one  to  introduce,  I  should  still 
say  that  the  course  proposed  is  not  that 
which  we  ought  to  adopt.  If  the  noble 
and  learned  lord  had  asked  your  lord- 
ships to  appoint  a  select  committee,  in 
terms  implymg  no  previous  opinion  upon 
the  question  of  the  legality  of  the  patent ; 
if  he  had  proposed  that  such  a  committee 
should  be  called  upon  to  inquire  into  the 
whole  subject,  ana  report  thereupon  to  the 
House,  I  think  that  such  a  measure  ought 
not  to  have  been  resisted  by  Her  Majesty *b 
Grovemment;  and  had  they  determined 
upon  resisting  it,  I,  for  one,  should  not 
have  supported  that  resistance.  My  lords, 
considering  how  long  it  is  since  any  life 
peerages  have  been  created — couBidering 
that  persons  whose  opinions  are  entitle 
to  the  greatest  weight  regard  the  legality 
of  such  a  creation  as  at  least  doubtful — 
considering  also  that  a  very  much  larger 
number  of  persons,  while  they  admit  the 
legality  of  the  course  tokken,  are  of  opinion 
tluit  it  is  a  dangerous  oxeroise  of  the  pre- 
rogative, and  that  it  ought,  at  all  events, 
to  be  subject  to  some  restriction — consider- 
ing how  generally  those  opinions  are 
entertained,  I  do  think  that  the  patent 
which  has  been  granted  to  Lord  Wensley* 
dale  might  properly  be  inquired  into  by  a 
select  committee  of  the  House.  Such  a 
committee,  if  appointed,  should  be  re- 
quired to  consider  whether  that  patent 
was  legal  or  not  legal ;  and  if  thej  came 
to  the  conclusion  that  it  was  illog^  thej 
would  be  able  to   advise  your  lordships. 
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after  matare  oonsideration,  upon  this  very 
difficult  qvestioD,  as  to  the  steps  which  it 
woald  be  proper   to   adopt    afterwards; 
becaofle,  let  me   remind  joar  lordships, 
even  if  yon  were  convinced  that  the  patent 
was  illegal,  it  is  not  an  easy  matter  to  say 
▼hat  would  be  the  fittest  course  for  this 
House  to  adopt.    Then,  if  that  committee 
ahoald   be    convinced   that,  though    the 
patpnt  for  the  creation  of   a  life  peerage 
was  not  contrary  to  the  letter  of  tne  law, 
it  was  Btill  a  oangeroos  exercise  of  the 
prerogative  and  reqnii-od  to  be  guarded  by 
some  secarity  against  its  abase,  that  com- 
mittee might  be  able  to  advise  your  lord- 
ships bow  we  shoald   attempt  to  restrict 
its  exercise,  whether  we  should    address 
the  Crown  on    the  snbiect,   or  b^  what 
other  means    we    should  be  advised    to 
provide  againsc  the  dangerous  exercise  of 
that  prerogative.  In  this  matter  the  advice 
of  a  select  committee  of  yonr  lordships' 
House  might  be    of   the    greatest    use; 
and  1  believe  that  a  small  number  only  of 
thoBo  who  are  most  acquainted  with  con- 
siitotional  law  and  who  are  most  com- 
Detent    to    consider    questions    of     this 
aescription,  could  not  meet  upstairs  and 
interchange  their  views  upon  the  subject 
withoQt  throwing  great  light  upon  it,  and 
being  able  to  form  a  far  better  judgment 
apon  it  than  you  can  now  form  as  to  the 
conne  which  ought  to  be  adopted.     But 
that  is  not  the  coarse  which  we  have  been 
invited  to  take.     The  noble  and  learned 
lord  calls  upon  the  House    to    adopt  a 
motion  by    which  we  are  to  refer    this 
matter  to  the  Committee  for  Privileges,  and 
that  in  terms  which  prejudge  the  question. 
1  say,  in  tenns  which  prejudge  the  ques- 
tion, because  the  noble  ana  learned  lord's 
motion  is  to  refer  to  the  Committee  for 
Privileges  a  copy  of  the  patent  purporting 
to  create  a  life  peerage  in   favour  of  the 
Right   Honourable    James    Parke,      My 
objection  to  the  motion  arises,  not  only 
from  its  being  put  in  terms  which  would 
implj  an  opinion  that  the  patent  fails  to 
effect  the  object    which    it  professes  to 
accomplish,   but  also  from  its  proposing 
that  the  question  be  referred  to  the  Com- 
mittee for  Privileges.      A  Committee  for 
Privileges  is  a  committee  of  the  whole 
HoQBe,  and  in  such  committee  there  is  no 
greater  opportunity  for  deliberation  than 
there  is  m  the  House  itself.    My  noble 
and  learned  friend  who  spoke  last  said, 
'*  Let  us  refer  this  question  to  a  committee, 
for  It  is  impossible  that  it  can  be   ade- 
quately discussed  in  the  rambling  speeches 
which  are  inevitably  made  in  the  whole 
Houie."    Now,  I  wish  to  ask  your  lord- 
ships,  would  ihoae  speeches  become  less 
rambling  by  the  simple  fact  of  the  Lord 
Chaneelhr   leaving    the  woolsack?      My 
lords,  the  proceedmg^  of  a  Committee  for 


Privileges  afford  an  equal  oppoi*tunity  for 
rambling  speeches,  and,  my  lords,  I  say 
that  in  a  Committee  for  Privileges  delibera- 
tion is  impossible.     We  must  first,  if  we 
go  into  a  Committee  for  Privileges,  discuss, 
aye,  or  no,  whether  we  shall  adopt  some 
particular  course  which  may   be  recom- 
mended.   The  noble  and  learned  lord  who 
has  oalled  on  your  lordships   to  go   into 
this  committee  must,  I    presume,    have 
decided   what  resolutions  he    will  move 
when  that  committee  is  formed.    I  wish 
that  he  had  intimated  what  those  resolu- 
tions are  to  be ;    I  wish  that  he  had  told 
us   what    course    he    proposes    to    adopt 
when  we  are  in   committee,    because    I 
cannot  help    reminding    your    lordships, 
that  if  we  get  into  a  Committee  for  Privi- 
leges, our  proceedings  will  then  be   as 
public  as  they  are  in  the  House  itself,  and 
there  will  be  no  greater  facilities  than  we 
have  here  for  calm  and  confidental  con- 
sideration of  the  course  we  ought  to  take, 
so  that  if  we  should  find  that  the  patent 
of  Lord  WcTieleydale  is  illegal,  but  that  there 
is  no  course  which  can  be  suggested  to 
your  lordships  for  resisting  it  that  is  not 
open  to  very  grave  objection,  that  cer- 
tainly win  not  conduce  to  the  dignity  and 
character  of  this  House,  which,  I  think, 
it  is  of  the  highest  importance  should  be 
maintained.     And  I  must  say  to  the  noble 
lords  who  have  brought  forward  this  ques- 
tion, that  I  am  as  anxious  as  they  are  for 
the  character  and  dignity  of  the  House. 
I  think  that  the  present  aspect  of  public 
affairs  is  not  a  little  threatening,  and  in 
that  threatening  aspect  of  affairs  I  know 
of  nothing  more  important — no  greater 
safety    for   the    future — ^than    that    this 
House  should  preserve  its  character,  its 
dignity,  and  its  moral  influence   in  the 
oountiy.    But  I  say  that  it  is  not  calcu- 
lated to  accomplish  that  obiecr,  if  we  take 
any  rash  or  hasty  course  m  a  matter  of 
such    extreme    importance,    and    if    we 
should  proceed  to  a  Committee  for  Privi- 
leges in  a  manner  which  implies  that  we 
are  persuaded  that  this  patent  is  illegal 
and  means  must  be  brought  in  question  for 
resisting  the  measure  we  condemn,  before 
we  have  settled  in  our  minds  that  there  is 
some  course^  open  to  us  which  would  be 
consistent  with  the  dignity  and  safety  of 
the  House.    The  noble  and  learned  lord 
has  failed  to  ^ve  as  any  information  of 
the  course  which  he  proposes  to  recom- 
mend, and  by  doing  so,  I  say  he  has  given 
us  a  significant  intimation  of   how  ex- 
tremely difficult  he  finds  it  to    saggest 
what  course  ought  to  be  adopted.     The 
only  course  is  to  consider  what  are  the 
different  resolutions   before   the    House. 
Will  the  noble  and  learned  lord,  when  the 
Lord    OhaneeUor  has  left  the  woolsack, 
then  move  that  this    patent  is  illegal? 
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Mj  lords,  I,  for  one,  think  that  in  the 
face  of  the  aathorities  which  hayo  been 
brought  forward  by  my  noble  and  learned 
friend  on  the  woolsack,  such  a  resolntion 
is  extremely  difficult  to  support;  but  if 
you  were  to  be  convinced  that  in  point  of 
law  this  patent  'vras  not  good,  wnat  will 
be  the  result  of  a  discussion  of  the  question 
in  a  Committee  for  Privileges  P  Will  you, 
upon  the  strength  of  that,  when  LordWens- 
leydale  presents  himself  at  that  table,  re- 
fuse to  permit  h  im  to  take  the  oaths  p  I  think 
that  would  be  a  somewhat  difficult  course. 

Lord  Campbell  :  Most  certainly.  If  the 
Committee  for  Privileges  decided  that  the 
patent  did  not  give  him  a  right  to  sit  in  this 
House,  this  House  would  be  bound  to  refuse 
him  leave  to  take  his  seat  in  this  House. 

Earl  Grst  :  My  noble  and  learned  friend 
says  that  he  would  most  certainly  refuse 
to  admit  him ;  but  doee  he  mean  to  go 
this  length,  and  say  that,  if  there  had  been 
no  patent  whatever  but  by  authority  of 
the  Crown  a  writ  of  summons  had  been 
sent  to  Lord  Wenshydale,  and  he  had 
presented  himself  with  that  writ  of  sum- 
mons only,  and  without  any  patent,  the 
House  could  have  refused  to  permit  him 
to  take  the  oaths  and  his  seat  P 

Lord  Campbell  :  The  House  could  not. 

Earl  G&EY  :  The  noble  and  learned  lord 
says  that  you  could  not,  but  does  a  writ  of 
summons  recite  the  patent  P  If  it  does 
not,  and  you  prove  the  patent  to  be  a 
nullity,  I  ask  you  in  what  different  posi- 
tion does  Lord  Wensleydcde  stand  from 
that  in  which  he  would  be  placed  if  no 
patent  were  to  issue,  or  if  it  were  thrown 
into  the  fire,  and  he  came  with  a  writ  of 
summons,  and  asked  for  his  seatP  I 
believe  there  would  be  no  difference  what- 
ever. I  can  see  no  difference,  and  I  cannot 
help  thinking  that  your  lordships  would  be 
placing  yourselves  in  a  position  before  the 
country  which  would  be  not  a  little  dan- 
gerous and  questionable  if  you  ever  took 
upon  yourselveSyUpon  this  nice  construction 
or  the  law,  to  say  that  you  refused  to  admit 
a  writ  of  summons  issued  by  Her  Majesty  as 
sufficient  to  enable  Lord  Wensleydcde  to 
take  his  seat  in  this  House.  I  am  con- 
vinced that  to  come  to  a  resolution  of  that 
kind  would  be  most  unadvisable.  See 
what  a  position  you  would  be  placed  in. 
The  Committee  for  Privileges  would  come 
to  that  decision  probably  without  the 
opinion  of  the  judges.  Suppose,  that  in 
order  to  tet-t  the  question  of  Lord  Wens- 
leydale*8  being  a  peer  or  not,  some  person 
brings  a  charge  against  him  of  treason  or 
murder — for  it  is  not  necessary,  in  order 
to  bring  a  charge,  that  there  should  be 
any  strong  ground  for  it — but  the  charge 
might  be  brought  for  the  purpose  of 
settling  the  point,  and  a  court  of  law 
might  have  to  decide  whether  he  was  or 

MoTiOK  OF  lixFicKmroB,  Eabl  Oubv 


iiot  a  pocr.(a)    The  opinion  of  the  judges 
might  be  contrarv  to  the  opinion  of  this 
House,  and  the  subject  might  be  brought 
before  the  House  by  way  of  appeal,  and 
the  House  might  tJien  find  itself  in  this 
position :  that  it  was  called  upon  to  decide, 
m  its  appellate   jurisdiction,  a  question 
which  had  previously  been  irregularly  and 
improperly  decided  by  the  Committee  for 
Privileges,  and  the  House  might  find  itself 
at  issue  with  the  judges  of  the  land.     Is 
that  a  position  in  which  we  ought  to  place 
ourselves,  or  the  character  ana  dignity  of 
this  House  P    Then  again  are  you  to  move 
an  address  to  the  Crown  praying  that  no 
patent  may  be  issued  giving  a  life  pem^ge, 
and  that  a  fresh  patent  in  the  ordinary 
form  may  be  given  to  Lord  Wendeifdaie  t 
^  lords,  would  that  be  a  safe  course? 
what  might.be  the  answer  to  such  an 
address,  and  what  might  be  the  oonrse 
taken  by  the  other  House  of  Parliament  ? 
Is  it  desirable  that,  upon  a  Question  of 
this  sort,  we  should  bring  onrselvee  into  a 
dispute  with  the  Crown,   backed  by  the 
House  of  Commons  P    Those  who  are  well 
wishers  to  the  authority  of  this  House,  I 
say,  will  carefully  avoid    placing  them- 
selves in  such  a  position.    What   other 
course  is  there  to  pursue  P    You  miffht 
come  to  a  resolution  that  it  is  desirable 
that  legislation  should  take  place  apon 
the  subject.     But  do  you  think,  if  legisla- 
tion is  necessary,  that  that  legislation  is 
more  likely  to  be  accomplished  with  sac- 
cess,   and  that  the  Bill    that  might    be 
brought  forward  would  be  promoted   in 
the  other  House  of  Parliament  by  the  cir^ 
cumstance  of  its  originating  in  so  irregnlar 
a  proceeding  as  a  reference  of  this  question 
to  a  Committee  for  Piivileges.    No,  my 
lords,  if  you  contemplate  legislation,    if 
you  contemplate  refusing  to  allow  Lord 
WeneleydaXe  to  take  his  seat  in  either  of 
those  cases,  if  you  have  any  prudence,  if 
you  have  any  regard  for  the  character  and 
authority  of  this  House,  before  you  take  a 
step  which  may  lead  to  the  most  serioms 
consequences,  a  step  about  wlduh  no  man 
without  much  careful  consideration  can  ^Te 
an  opinion  as  to  its  ultimate  result — I  say, 
before  you  take  such  a  step,  refer  the  ques- 
tion to  a  Select  Committee  of  this  House, 
where  it  will  be  calmly  considered;  not  in 
public,  not  before  strangers,  but  wbere, 
without  the  excitement  which  neoessaiily 
attends  debates  in  so  larg^  an  assembly « the 
question  may  be  deliberately  inquired  into. 
Now,  my  lords,  these  are  the  groanda 
upon  which  I,  for  one,  cannot  ooncor  in 
the  motion  of  the  noble  and  learned  lord. 


(a)  The  qaestion  as  to  the  right  to  trial  hy 
peers  only  arises  after  a  true  bill  has  been  fnund 
by  the  grand  jary.  See  Lord  Cardigan's  ease. 
4  St.  Tr.  N.S.  60 J. 
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I  am  fur  from  Teatiirmg  to  give  a  positive 
opinion,  at  present,  as  to  whether  it  is 
upon  the  whole  expedient  to  create  life 
peere^  or  not.  X  see  man^  adrantages 
in  doing  so;  but  I  am  not  insensible  to 
the  existence  of  some  danger.  Still  less 
am  I  prepared  to  give  an  opinion  whether, 
rapposing  the  creation  of  life  peerages  to 
be  desirable,  Her  Majesty's  Government 
have  adopted  a  right  course  with  reference 
to  the  creation  of  Lord  WeneleydcUe.  These 
are  questions  of  sreat  importance,  upon  I 
which  I  do  not  feel  myself  at  present  in  a 
Bitaation  to  pronounce  an  opinion.  But  I 
do  Bay,  that  whatever  judgment  you  may 
form  upon  these  points,  I  have  no  difficulty 
in  saying  that  the  motion  for  referring 
this  question  to  a  Committee  for  Privileges 
is  a  motion  to  which  we  cannot  safely  give 
onr  assent. 

Earl   of  Dbrbt:    My  lords,  exhausted 
as  your  lordships  must  be,  and  exhausted 
as  the  subject  has  been,  by  the  long  and 
laborious  and  very  learned  debate  which 
has   taken    place,  and  feeling  conscious 
that  it  is  utterly  out  of  my  power  to  add 
anything  to  the  force  of  those  able  argu- 
ments by  which  the  motion  of  my  noble 
and  learned  friend  has  been  introduced, 
supported  as  they  have  been  by  learned 
members  of   your    lordships*    House,   I 
shall  detain  your   lordships   with  a  very 
few  observations.    I  cannot  reconcilu  my- 
self to  give  a  silent  vote  upon  a  question 
which,  whatever  may  be  the  opinion  of 
the  noble  earl  who  has  just  sat   down, 
appoars  to   me  to  involve  nothing  less 
than  an  organic  change  of  the  most  ex- 
tensive nature  in  the  constitution  of  this 
House.    I  cannot  reconcile  it  to  myself  to 
give  a  silent  vote,  as  having  the  honour 
of  being  the  orp;an  of  that  great  Conser- 
vative party  (a)  in  this  House  which  never 
more  ntly  and  appropriately  discharges 
the  duty  which  belongs  to  it  than  when  it 
defends    the   rights  of  the    constitution 
against  violent  and  forcible  encroachment, 
whether  that  encroachment  is  made  on 
the  part  of  the  Crown,  or  upon  the  part 
of  the  people.    I  cannot,  therefore,  per- 
mit myself  to  remain  wholly  silent,  feel- 
ing as  I  do  a  deep  interest  in  this  ques- 
tion, and  having    myself  the  honour  of 
being  the  fourteenth  representative  in  this 
Honse  of  an   hereditary  earldom,  which 
now  for  four  hundred  years  has,  in  here- 
ditary succession,  had  the  honour  of  send- 
ing a  peer  to  this  Huu6e» — I  say,  my  lords, 
that  I  cannot  entirely  abstain  from  observa- 
tion, when  I  find  that  the  privileges  of  the 
Hoase  are  attacked  by  an  exercise  of  the 
prerogative  for  which  the  faintest  shadow 
or  a  precedent  must  be  sought  at  a  period 

(a)  Lord  Derby  was  at  this  time  the  leader 
rf  the  Opposition  in  the  House  of  Lords. 


antecedent  to  that  at  which  the  earliest  of 
my  ancestors  had  a  seat  in  this  House. 

When  I  speak  of  the  exercise  of  pre- 
rogative, let  me  entreat   your  lordships 
to  consider  what,  in  these  days,  is  meant 
by  prerogative.      We  live  not  in  times 
when  the  House  of  Lords  or  the  House  of 
Commons  has  to  protect  itself  against  the 
capricious    and    violent    encroachments, 
and    the    personal    proceedings    of    the 
Sovereign.     Those  times  are  long  since 
past  and  gone  ;  and  the  prerogative  being 
the   power  of  doing  that  which   is   not 
contrary  to,  but  which  is  beside  the  law, 
— that  is  to  say,  being  a  power  which,  as 
your   lordships    know,  is   vested  not  in 
the  person  who  wears  the  Crown,  but  in 
the  responsible   advisers  of  the  Crown ; 
the  extent  of  the  prerogative  is  practi- 
cally the  extent  of  the  responsibility  of 
the  advisers  of  the  Crown.    Therefore,  I 
say  that  upon  every  ground  we  are  bound 
to  see  that  not  only  is  the  prerogative  not 
carried  to  an  illegal,  but  that  it  is  not 
stretched  to  an   unconstitutional  extent. 
But,  my  lords,  we  are  met  at  the  outset 
by  a  strange  objection  raised  by  the  noble 
and  learned  lora  upon  the  woolsack,  and, 
undoubtedly,  if  that   objection  is  main- 
tained, there  is  no  use  in  your  lordships' 
further  discussing  that    question.      I^ie 
noble  and  learned  lord,  paying  a  deserved 
compliment  to  the  abilities  and  learning 
of  the  learned  Baron  Pwrke,  Lord  Wen' 
sleyddLe,  frankly  admitted  that  he  thought 
this  was  a  favourable  opportunity  to  try 
this  question.      To   try  what  question  P 
To  try  the  question  of  the  constitutional 

f»ower  of  the  Crown  to  grant  a  patent 
imited  for  life  conferring  on  Lord  TTen- 
sleydale  a  right  to  sit  in  this  House.  How 
was  that  question  to  be  tried  P  The  noble 
and  learned  lord,  when  we  propose  to  try 
it,  turns  round  and  says :  '*  This  is  a  ques- 
tion which  vou  cannot  deal  with;  vou 
have  no  right  to  inquire  into  it."  And 
that  argument  has  been  repeated  by  the 
noble  earl  who  has  just  sat.  down — that, 
supposing  the  patent  were  a  piece  of 
waste  paper,  and  the  noble  baron  ap- 
peared to  take  his  seat  under  the  wnt, 
and  under  the  writ  alone,  do  you  mean  to 
dispute  the  power  of  the  Crown  to  grant 
that  writ  P  No,  we  do  not  mean  to  dis- 
pute it ;  but  is  the  writ  to  convey  a  peer- 
age for  life,  or  is  it  to  convey  a  peerage 
with  remainder  P  Well,  says  the  noble 
and  learned  lord,  you  may  undoubtedly 
discuss  that  question;  but  this,  he  says, 
is  not  the  time  to  arg^e  it.  I  adopt  the 
line  of  argument  taken  b^  the  noble  and 
learned  Lord  Chief  Justice,  that,  if  the 
patent  had  never  been  called  in  question 
oefore  us  and  the  writ  alone  had  been 
called  in  question,  there  would  not  be  the 
slightest  doubt  of  the  right  of  the  Crown 
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to  appoint  Baron  WensleydaU  to  take  a 
seat  in  this  House.  I  concni*  with  him  in 
that  case.  I  believe  there  can  be  no 
donbt  aboat  that.  I  believe  it  has  been 
held  in  all  times(a)  thata  sammons  by  writ 
carries  with  it  an  inheritable  barony  ;  bat 
I  say  that,  when  the  learned  baron  appears 
in  this  House  and  presents  a  patent  from 
the  Crown  limiting  the  peerage  to  the 
duration  of  his  life,  and  npon  that  patent 
presents  his  writ,  the  patent  and  the  writ 
are  to  be  construed  as  one  instrument. 
When  is  the  time  when  this  Honse  is  to 
take  into  consideration  the  validity  of  the 
writ  and  of  the  patent  P  We  must  discuss 
the  validity  of  that  writ  at  the  moment  when 
it  is  attempted  to  act  npon  the  patent,  or 
we  must  for  ever  after  hold  our  peace. 

But  of  all  the  most  extraordinary 
arguments  that  ever  I  heard,  the  most 
extraordinary  is  that  which  I  have  just 
heard  from  the  noble  earl  who  has  just 
sat  down,  differing  altogether  from  the 
noble  lord  who  says  that  it  is  no  business 
of  ours.  The  noble  earl  says,  What  a 
hasty  mode  of  proceeding  this  is !  What 
precipitate  resolutions  are  you  going  to 
agree  to !  What  an  extraordinary  course 
are  yoii  taking  in  referring  this  patent  to 
the  consideration  Tor  the  Committee  for 
Privileges  !  But,  says  the  noble  earl,  I 
confess  that  there  is  a  great  deal  to  be 
said  with  regard  to  a  doubt,  not  of  the 
legality,  but  of  the  constitntional  nature 
of  the  change  proposed.  I  know  that 
there  are  a  great  many  arguments  that 
may  be  seriously  raised  against  peerages 
for  life,  and  I  think  that  the  Government 
have  not  taken  the  most  convenient 
mode  of  raising  this  question.  But  refer 
it  to  a  Committee  for  Privileges,  and 
you  decide  before,  by  the  terms  of  your 
motion,  that  you  have  agreed  in  the 
opinion  that  the  patent  of  a  peerage  for 
life  is  not  a  legal  creation.  In  the  first 
place,  it  is  the  most  precipitate  course 
that  you  can  take,  and,  in  the  next  place, 
it  is  qiiite  a  wrong  tribunal.  Well,  my 
lords,  I  do  not  know  that  it  is  a  more 
precipitate  or  more  unreasonable  course 
tlian  that  which  the  noble  and  learned 
lord  on  the  woolsack  has  recommended. 
He  said,  '*  If  you  doubt  the  legality  of  the 
patent  or  writ,  the  course  is  to  move  the 
House  upon  the  subject,  and  to  call  upon 
the  House,  without  inquiry,  to  move  a 
resolution  declaring  the  illegality  or  the 
unconstitutional  nature  of  this  patent. "  I 
think,  of  the  two,  that  we  have  taken  the 
more  moderate,  the  less  precipitate,  and 
the  more  proper  course ;  because  certain  I 
am  that,  if  we  called  upon  the  House  now 
to  resolve  that  the  patent  was  illegal  and 
unconstitutional,  and  that   under  it  Sir 

(a)  See  above,  p.  514. 
Motion  of  Rbfbrbnoic,  Earl  of  Dbrbt. 


James  Parke  had  no  rieht  to  sit  in  this 
House,  the  learned  lord  on  the  woolsack 
would  be  the  first  to  cry  out  and  say, 
This  is  a  monstrous  proceeding,  without 
inquiry,  without  the  examination  of  docu- 
ments— ^upon  loose  and  vagrne  statements 
from  both  sides  of  the  House,  to  pags  a 
resolution  affirming  the  illegality  of  the 
patent,  and  condemning  the  noble  and 
learned  lord  on  the  woolsack  who,  as  the 
noble  and  learned  lord  himself  said,  is  on 
his  trial  before  the  House.  I  am  deeiroiifl, 
my  lords,  of  giving  the  noble  and  learned 
lord  a  fair  trial,  and  that  he  should  be 
assisted  by  the  best  arguments  that  can 
be  brought  forward  by  counsel.  But  ihe 
noble  earl  who  has  just  sat  down  having 
condemned  what  he  calls  a  precipitate  and 
hasty  course*  what  is  the  course  which  he 
recommends  P  Why,  a  reference,  not  to  a 
Committee  for  Privileges,  but  a  reference 
to  a  Select  Committee  of  the  House.  All 
I  can  say  is,  that  the  parties  nominating 
that  committee  would  have  an  opportu- 
nity to  constitute  it  as  thev  thought  fit.  I 
am  certain  that  that  woola  not  be  a  course 
so  respectful  to  the  Crown,  and  so  much 
in  accordance  with  precedent,  as  th»t 
snggested  by  my  noble  and  learned  friend. 
For  though  it  may  be  true  that  no  such 
question  has  arisen  as  the  reference  of  a 
specific  patent  creating  a  life  peerage  to 
tne  consideration  of  the  Committee  for 
Privileges,  yet  there  have  been  very  an- 
alogous cases,  in  which  reference  has  been 
made  to  the  Committee  for  Privileges, 
even  affecting  the  validity  of  a  patent 
from  the  Crown,  and  affecting  the  validity 
of  a  patent  not  referred  to  you  by  the 
Crown — not  one  upon  which  your  opinion 
was  asked — ^but  a  patent  issued  by  the 
Crown,  the  validity  of  which  was  disputed 
in  the  House  of  Lords,  and  the  validity  of 
which  was  referred,  for  the  purpose  of 
inquiry,  to  a  Committee  for  Privilwee  of 
the  whole  House.  In  the  reign  of  CAorles 
the  First,  in  the  year  1627,  a  case  arose  in 
which  a  patent  of  precedence  beyond  all 
other  barons  was  granted  to  a  certain 
peer,  and  the  House  refused  to  acknow- 
ledge the  validity  of  that  patent.(a)    It 

Ca)  See  the  Mountjoy  case,  Lords*  Joum.  1626, 
29th  April,  vol.  3,  p.  774,  when  it  was  reported 
by  the  Committee  for  Privileges  "That  according 
to  the  statute  31  Hen.  8.,  and  aoconling  to  a 
former  judgment  of  this  House  in  tike  case  of 
precedency  (granted  to  the  £ari  of  Banbury) 
the  said  Baron  Fauconberg  and  the  said 
Baron  Lovelace  are  to  have  place  and  preoedenoe 
accoiding  to  the  ancienties  and  dates  of  their 
several  patents,  before  the  said  Baron  MounQoy, 
whose  patent  bears  date  afterwards,  notwith- 
standing the  said  claase  in  his  patent  to  the 
contrary."  See  the  note  on  Precedency  of  Peers 
in  Parliament  by  royal  warrant  in  the  Complete 
Peerage,  under  "  Banbury,"  vol.  1,  p.  229, 
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said,  that  it  was  conti*&ry  to  the  spirit  of 
the  House,  and  referred  that  qaestion  to  a 
Committee  for  Privileges,  for  the  purpose 
of  iuquiring  into  the  validity  of  the  patent. 

We  have  here  a  patent  of  creation, 
which  we  helieve  to  be  not  only  illegal, 
bat  wholly  unconstitutional.  We  are  not 
called  upon  to  pronounce  that  it  is  illegal, 
uor that  it  is  unconstitutional,  but  we  say. 
Do  not  let  the  authority  of  the  House 
recognise  the  validity  of  this  patent,  until 
y on  have  fully  examined  into  it  and  veri- 
fied the  validity  of  it. 

Now,  my  Jords,  I  am  not  going,  after 
the  display  of  learning  to  which  we  have 
listened  to-night,  to  enter  upon  a  discus- 
sion of  the  legal  points  now  at  issue,  or 
to  look  into  the  precedents.  I  will  pass 
them  over,  with  this  simple  observation , 
that  having  listened  ft*om  first  to  last  to 
the  arguments  and  precedents  which 
have  been  cited  on  both  sides  of  the 
House,  I  have  arrived  at  this  conclu- 
sion, which,  I  believe,  will  not  be  dis- 
pnted,  that  if  there  be  one,  and  that  a 
very  doubtfnl  one,  there  is  not  above  one 
case  in  which  the  Crown  has  ever  granted 
a  patent  to  a  peer  for  life,  under  which 
that  peer  has  sat  and  voted  in  the  House 
of  Lords,  unless  that  patent  had  received 
the  previous  assent  of  Parliament.  I 
believe  that  will  not  be  contradicted.  But, 
my  lords,  for  my  own  part,  I  frankly  con- 
fess that  I  have  no  great  respect  for  any 
precedent  which  has  not  been  exercised 
at  a  later  period  than  the  Revolution  of 
1688.  And  I  confess  that  I  should  have 
thought  that  that  was  a  doctrine  which 
was  very  much  in  consonance  with  the 
feelings  and  principles  of  a  Whig  Adminis- 
tration. But  if  I  find  that  we  are  dealing 
with  the  precedents  of  an  exercise  of  the 
prerogative  of  the  Crown,  which  has  never 
been  sauctioned  or  attempted  by  any 
ministry  under  the  House  of  Hanover,  i 
which  has  never  been  ventured  upon  by  any  | 
minister  or  any  Sovereign  of  the  House  of 
Stuart,  and  which  has  never  been  acted 
upon  even  under  the  not  very  scrupulous 
mle  of  the  Tndors, — ^but  precedents  for 
which  we  must  go  back  and  look  for  in 
the  days  of  the  Plantageuets  and  to  the 
times  of  civil  war ;  I  say,  that,  if  you 
could  (as  you  cannot)  produce  me  a  single 
precedent,  and  if  you  could  produce  me  a 
dozen,  I  should  not  consider  them  suffi- 
cient ;  but  as  you  cannot  produce  me  one 
directly  bearing  upon  the  facts  of  the 
CAse,  I  shall  contend  that  precedents  in  a 
constitutional  point  of  view  are  absolutely 
a  waste  of  time  and  words. 

My  lords,  I  will  not  draw  a  distinction  in 
matters  of  prerogative  between  that  which 
is  illegal  and  that  which  is  unconstitutional. 
I  heard,  at  least  I  understood,  noble  lords 
to  contend  thi^t  that  alone  is  illegal  which 


is  forbidden  by  some  direct  enactment 
controlling  and  regulating  the  preroga- 
tive, and  that  all  that  is  not  so  forbidden 
may  be  highly  unconstitutional,  but  still 
is  not  illegal.  Well,  ray  lords,  I  really  do 
not  think  it  worth  while  to  discuss  that 
distinction,  because  I  hold  that  it  destroys 
the  validity  of  this  patent  if  we  are  able 
to  show  that,  though  it  is  within  the  letter 
of  the  law,  as  the  law  was  expounded  200 
years  ago,  it  is  at  variance  with  the  whole 
practice  of  the  constitution,  and  highly 
unconstitutional  in  it3  bearing  upon  the 
character  of  this  House.  And  I  will  defy 
the  noble  lords  opposite  to  deny  these  two 
propositions ;  first,  that  there  has  never 
been  since  the  period  when  this  constitu- 
tion was  settled,  nay,  that  there  has  not 
been  for  the  last  400  years,  an  attempt 
made  to  establish  such  a  precedent  as 
Her  Majesty's  Government  now  seeks  to 
establish  ;  and  next,  I  defy  their  lordships 
to  deny  that  the  establishment  of  such  a 
precedent  would  lay  open  grounds  for  a 
very  material  and  serious  alteration  in 
the  character  of  the  House  of  Peers. 

Now,  my  lords,  I  do  venture  to  lay  it 
down  as  my  conviction,  that  f^om  the 
earliest  times  it  has  been  the  essence  of 
the  peerage  that  it  should  be  hereditary. 
I  do  not  mean  to  say  that  in  the  troubled 
times  of  earlier  history,  hereditary  peer- 
age was  always  strictly  i*espected  or 
always  kept  in  view ;  but  this  1  say,  and 
it  is  a  very  remarkable  thing,  and  it  will 
not  be  denied,  that,  bv  the  original  grants, 
the  barons  of  the  realm  holding  by  tenure 
of  land  and  by  hereditary  succession,  had 
a  right  to  sit  in  the  House  of  Parliament, 
or,  rather,  in  the  Great  Council  of  the 
realm. (a)  When  was  the  period  at  which 
writs  were  first  made  necessary  P  I  do 
not  say  by  what  means  they  were  made 
necessary,  but  when  was  it  that  writs  were 
first  made  necessary  P  Why,  it  was  in  the 
time  of  Henry  the  Third,  immediately 
after  the  battle  of  Evesham,  in  which, 
after  a  long  series  of  civil  wars,  the  Crown 
put  down  the  rebellious  barons,  and  sum- 
moned to  Parliament  such  persons  as 
the  Crown  thought  fit  to  assist  in  the 
council  of  the  realm  (b) ;  and  then  the  cir- 
cumstances of  the  realm  were  such,  as 
your  lordships  will  recollect,  that  in  those 
times  an  attendance  in  Parliament  was 
a  very  onerous  burden,  and  one  which 


(a)  But  see  Pike,  History  of  the  House  of 
Lords,  114. 

(6)  See  OD  this  subject  Reports  on  the  Dig- 
nity of  a  Peer,  vol.  1,  p.  483;  Freeman,  artic  e 
"  Peerage  **  in  the  Encydopsdia  Britanitici ; 
Pike,  History  of  the  House  of  Lords,  93,  &c. ; 
Stubbs,  Constitntional  History,  §  190 ,  Maitland, 
Memoranda  de  Parliameuto,  1805,  Bolls  Series, 
Introduction. 
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the  lesser  bftrons  were  very  unwilling  to 
Bulxject  themselves  to.     It  was  a  bur  den, 
and  not  a  privilege.    It  was  a  dnty  which 
the  Crown  exacted,  and  not  a  right  which 
the  subject  claimed ;  and  very  possibly 
many  lords  who  were  sammoned  to  attend 
in  Parliament  in  conseqnence  of  receiving 
sach   snmmons  were  compelled  under  a 
heavy  fine  night  after  night  to  be  present 
at  every  debate   and  not  to  go  without 
leave  of  the  House. (a)    I  very  much  fear 
that  in  our  times  the  honour  of  a  seat  in 
your  lordships*  House  would  fiardly  be 
considered  an  equivalent  for  so  gi'eat  a 
burden,  and  that  many  of  your  lordships 
might  be  very  ready  to  divest  yourselves 
of  your  rights.     Therefore,  from  the  in- 
difference of  the  barons  to  receive  such 
honours,  and  from  the  troubled  state  of 
the  times,  the  power  was  exercised  bjr  the 
Crown,  whether  with  regard  to  this  or 
the  other  House,  of  summoning  the  peers 
by  writs,  or  of  issuing  writs  to  boroughs. 
But,  my  lords,  I  say,  that  a  precedent 
derived  from  that  time  is  a  precedent  that 
cannot  bear  upon  this   question  in   the 
slightest  degree.      In  after  times,  when 
the  constitution  came  to  bo  better  under- 
stood, what  was  the  rule  of  law  which 
was  laid  down,  and  not  laid  down  as  then 
enacted,  but  declared? — whv,  that,  not- 
withstanding the  absence  of  all  words  of 
inheritance,  the  writ  of    summons,  and 
the  sitting  in  Parliament  under  that  writ, 
conferred  and  always  had  conferred  an 
inalienable  right  of  sitting  in  Parliament 
by  inheritance.    As  early  as  the  reign  of 
Henry  the  Sixth    claims   were  made    of 
right  to  sit   in    Parliament   by  descent 
under  a  writ  of  summons  having  no  words 
to  convey  the  right  to  inheritance,  though 
a  summons  had  frequently  not  been  ifosued 
to  the  intermediate  inheritors  (&)     Those 
claims  were  admitted,  because  it  was  the 
essence  of  a  writ  that  it  should  carry  with 
it   a    right    of    inheritance.      Now,   my 
lords,  I  cannot  but  think  that  to  have  been, 
in   the  first  instance,  an  invasion  of  the 
prerogative  ;  but  it  was  found  convenient 
on  the  part  of  the  Crown  to  recognize  the 
inheritable  character  of  these  rights ;  and 
the  Crown  took  upon  itself  to  issue  patents 
limiting  and  altering  the  character  of  the 
inheritance  ;   but  I  believe  in  every  case 
in  which  there  was  a  patent  so  limiting 
the  inheritance,  it  was  not  confined  to  a 
peerage  for  life,  and,  moreover,  in  the  vast 
majority  of  cases  where  the  inheritance 
was  limited  at  all,  the  patent  did  not  pro- 
ceed from  the  Crown  alone,  but  it  pro- 
ceeded from  the  Grown  with  the  advice 
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(a)  See  the  case  of  Henry  de  Beaumont  in 
Pike,  p.  45. 

(6)  See  Pike,  History  of  the  House  of  Lords, 
p.  114. 

Motion  or  Riferbvob,  Ear4«  ov  Dbr^t. 


and  assent  of  Parliament.    Now,  that  the 
Crown,   with  the  assent  of  Parliament, 
may  limit  a  patent,  and  may  limit  the 
right  of  sitting,  to  any  extent,  and  by  any 
modification,  there  is  no  doubt,     tn  the 
celebrated  ca^e  of  the  peerage  of  the  Duke 
of  GomwaU,  which  was  settled  after  a 
manner  that  was  contrary  to  the  commoii 
law  of  the  land,   it   was  recited  in  Uio 
charter,  that  being  contrary  to  the  com- 
mon law  of  the    land,   it  could  not   be 
granted    by  charter,  and,  consequently, 
was  granted  by  the  assent  of  Parliament. (a) 
Not  to  mention  others,  there  is  the  very 
remarkable   case    in    which    Thomas     of 
Woodstock   was   created   Earl  of  Bucks, 
in  the  first  year  of  Biehard  the  Second.(&) 
The  patent  was  granted  by  the  Crown 
without  the  assent  of  Parliament,  bat  a 
few  years  afterwards    the  Crown    came 
down  to  Parliament,  and  a  new  patent 
was  issued  of  the  same  peerage  by   the 
authority  of  Parliament,  the  patent  stating 
upon  the  face  of  it  that  it  was  with  the 
assent,  &c.     Now,  my  lords,  it  is  a  most 
extraordinarv  thing    that   the   patent   is 
granted  with  the  assent  of  Parliament, 
for  the  same  title  to  the  same  person  who 
had  received  from  the  same  Sovereign  the 
previous  title  without  the  assent  of  Par- 
liament ;  and  it  is  recited  that  that  second 
patent  is  so  granted  by  Parliament  for  the 
security  of  the  grantee,  and  by  special 
requisition,  and  not  only  with  the  assent 
of  Parliament. 

My  lords,  in  the  reign  of  Elizaheih,  it 
was  distinctly  laid  down  that  writs,  with- 
out any  form  of  words,  conveyed,  an 
inheritance.(c)  Why  was  it  so  laid  down  ? 
It  was  a  declaration  that  snch  was  the 
law  of  the  land.  Now,  that  was  laid  down 
upon  the  principle  that  from  the  first  the 
inheritance  had  been  of  the  essence  of  the 
peerage.  The  facts  and  the  practice  were 
against  the  law  laid  down,  for  write  had  not 
only  not  been  held  to  carry  inheritance  (and 
they  were  sometimes  sent  to  one  person  and 
sometimes  to  another),  but  they  were  not 
held  to  do  so  in  practice.  But  tne  law  laid 
down  in  the  time  of  Elizabeth  had  a  retro- 
spective efiect.  It  was  a  declaration  that  a 
writ,  without  the  insertion  of  any  words 
upon  the  subject,  should  carry  inheritanoe; 
but  the  practice  was  against  it.  The  prin- 
ciple always  remained  the  same  where  that 
essential  qualification  was  not  dispensed 
with  by  the  authority  of  Parliament, 
whose  authority  no  person  could  deny. 
Then,  I  say,  that  we  are  now  called  upou 
to  assent,  if  the  doctrine  of  the  noble  and 
learned  lord  on  the  woolsack   is   to    be 


(a)  The  Princess  case,  8  Rep.  la. 
(6)  See  above,  p.  586. 

(c)  TheDe  la  Warr  Peerage,  1 1  Rep.  I;  Pike, 
History  of  the  House  of  Lords,  pp.  119-ia9, 
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adopted,  without  the  power  of  argument, 
or  toe  power  of  question,  and  without  the 
exercise  of  any  authority  upon  the  part 
of  this  House  to  the  introduction,  suh 
silentio,  of  a  principle  which  has  not  been 
acted  upon  or  practically  recognized  for  a 
period  of  400  years,  and  that,  too,  in 
violation  of  a  principle  impliedly  Liid 
dovrn  in  the  earliest  nistory  of  the  con- 
stitation,  namely,  that  the  peerage  itself 
carries  with  it  an  hereditary  character.  I 
say,  my  lords,  that  whateyer  may  be  the 
advantage  to  be  derived  from  the  exercise 
of  the  prerogative  of  the  Crown,  the  first 
thing  that  we  desire  to  know  is,  whether, 
according  to  constitutional  history,  the 
Crown  can  exercise  that  right  without  the 
sanction  of  Parliament.  I  believe  that  it 
cannot  I  believe  that  it  can  no  more 
exercise  that  power  now  than  it  can  exer- 
cise the  authority  of  appointing  the  High 
Commission  Court,  or  tnat  it  can  exercise 
a  hundred  other  powers,  which  I  have  no 
doubt,  in  the  days  of  Lord  Coke,  it  was 
laid  down  truly,  were  the  indispensable 
prerogatives  of  the  Crown.  They  have 
fallen  into  disuse  and  desuetude  ;  and  this 
is  not  the  day,  I  should  have  thought, 
which  would  have  been  chosen  for  the  ex- 
tension of  the  prerogative  in  a  manner 
which  has  not  been  attempted  at  any  time 
for  the  last  300  years. 

Then,  my  lords,  the  noble  earl  who  com- 
menced the  discussion  on  the  other  side, 
and  who  spoke  with  very  great  ability, 
sajs,  that  sometimes  that  is  constitutional 
which  is  at  once  legal  and  expedient.  With- 
out stopping  to  quarrel  with  his  definition 
of  the  word  **  constitutional,"  I  must  know 
what  the  expediency  is.  It  is  not  a  question 
of  whether  it  is  expedient  that  there  shall 
be   life    peerages  or   not,    nor    whether 
Baron  Parke  and  others  shall  have  seats 
in  this  House  for  the  duration  of  their 
lives  for  the  purpose  of  assisting  your 
lordships  in  the  discharge  of  your  judicial 
fonctions ;  hut  the  qnestion  is,  whether  it 
is  expedient — for  I  adopt  that  word — that 
the  minister  of  the  day  should  have  the 
nndisputed     power    of     swamping     the 
House  of  Lords   to   any  extent  by   the 
creation  of  peerages  for  life.    It  is  all  very 
well  to  gay  that  this  is  an  unobjectiona- 
ble case     So  much  the  more  dangerous ; 
for  almost  all  the  evil  consequences  in  our 
history  have  resulted  from  some  precedent 
which  was  not  in  itself  at  first  objectiona- 
ble.   But,  my  lords,  the  question  is  not 
whether  it  is  expedient  that  a  certain 
nnmher  of  law  lords  should  sit  in  this 
House  and  hold  their  seats  for  life  ;  that 
is  a  question  which  may  be  open  to  very 
grave    discussion,    upon    which    I    shall 
pronounce   no  opinion,  and  in   which  I 
see   some  advantages,   but  many   draw- 
backs and  great  danger     But  the  question 


is,  whether  it  shall  be  in  the  power  of 
the  minister  for  the  day  to  alter  the 
character  of  this  House  by  infusing 
into  it  the  element  of  a  number  of 
nominees  of  the  Crown  as  peers  for  life. 
That  is  a  question  of  expediency;  and 
with  regard  to  adopting  that  principle  of 
expediency,  I  am  ready  to  enter  into  the- 
question  with  the  noble  earl  opposite, 
whether  it  is  expedient  that  the  Crown 
should  possess  that  right.  Now,  my  lords, 
if  the  opinion  of  the  minister  of  the  Crown 
is  that  it  is  desirable,  for  oondncting  the 
legal  business  of  this  House,  that  there 
should  be  an  addition  to  the  legal  strength 
of  the  House  (I  express  no  opinion  as  to' 
whether  that  is  desirable  or  not),  let  the 
minister  of  the  Crown  bring  down  a 
specific  measure,  regulating,  declaring, 
defining,  and  restricting  the  prerogative, 
and  let  the  country  and  Parliament  know 
what  is  the  limit  and  extent  of  that  pre- 
rogative. 

My    lords,  I   find    it     laid    down     by 
Judge  Blackstoneia)  that — 

**  the  constitution  has  established  certain 
auxiliary  subordinate  rights  of  the  subject, 
which  serve  principally  as  outworks  or  barriers 
to  protect  and  maintain  inviolate  the  three  great 
and  primary  rights  of  personal  security,  per- 
sonal liberty,  and  private  property." 

What  are  they  ?— 

"  First,  the  constitution,  powers,  and  pri^i- 
leges  of  Parliament ;  and,  secondly,  the  limita- 
tion of  the  king's  prerogative  by  bounds  so 
certain  and  notorious  that  it  is  impossible  that 
he  should  either  mistake  or  legally  exceed  them 
without  the  consent  of  the  people." 

Thus  the  limitation  of  theprerogatire  by 
bounds  certain  and  notorious,  is  one  of  the 
barriers  and  outworks  which  Bkuikstone 
lays  down  as  essential  to  the  three  great 
and  primary  rights  of  the  subject,  namely, 
personal  security,  personal  liberty,  and 
private  property.  Now,  my  lords,  can  we 
say  that  the  prerogative  of  the  Crown  in 
this  case  is  so  well  known  and  so  defined 
that  it  cannot  be  doubted.  I  yenture  to 
>ny,  my  lords,  that  there  is  doubt.  I  find 
that  there  is  a  broad  difference  of  opinion 
amongst  the  most  learned  members  of  this 
ITouse  as  to  what  the  prerogative  of  the 
Crown  is.  I  say  that  if  you  desire  to 
respect  the  prerogative  of  the  Crown,  it 
must  be  fixed  by  the  practice  and  custom 
of  Parliament.  If  you  seek  to  alter  the 
existing  practice  and  tho  existing  ctistom 
alter  it  by  law ;  obtain  the  consent  of 
Parliament  to  the  restriction  of  the  pre? 
rogative ;  but,  till  you  have  obtained  that 
law,  do  not,  by  a  mere  exercise  of  pre- 
rogative,  assume  a  power  which,  if  not 
negatived  in  express  words,  is  impliedly 


(a)  1  Bla.  Com.  141. 
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negatived  by  the  entire  absence  of  any 
precedent  since  the  constitntion  has  beeu 
formed.  If  any  minister  of  the  Grown 
coald  conceive  that  such  a  power  might 
be  exercised,  have  there  beeu  no  occasions 
on  which  tbey  would  very  gladly  have 
availed  themselves  of  it  P  We  have  heard 
quoted  to  your  lordships  the  case  of  Lord 
Somera  ana  the  painful  position  in  which 
he  was  placed ;  and,  to  my  astonishment, 
he  was  Drought  forward  as  a  support  to 
the  argument  for  introducing  life  peerages 
by  the  prerogative  of  the  Crown.  It 
might  be  a  very  good  argument  for  the 
introduction  of  a  law  to  reward  out  of  the 
public  purse  persons  who  have  rendered 
eminent  services  to  the  State;  but  it 
appears  to  me,  from  the  position  in  which 
Lord  Somers  was  placed,  the  high  merit 
of  the  individual,  his  painful  position,  and 
the  natural  anxiety  of  the  Government 
who  availed  themselves  of  his  services,  all 
this  proves  to  me  that  the  Government  of 
that  day  never  dreamt  of  such  an  exercise 
of  the  prerogative  of  the  Crown  as  is  at 
present  proposed ;  but  they  placed  Lord 
Smners  in  a  high  and  honourable  posi- 
tion, (a) 

My  lords,  the  noble  and  learned  lord, 
and  those  who  commenced  this  discussion, 
con&ned  the  question  to  the  legal  function- 
aries who  might  be  introduced  into  your 
lordships*  House,  and  the  assistance  to  be 
given  in  the  performance  of  the  judicial 
functions  of  the  House.  The  noble  earl, 
who  has  just  sat  down,  very  naturally  and 
logically  extended  the  question  a  great 
deal  further — he  does  not  intend  to  confine 
it ;  and  as  there  are  no  words  to  confine 
it,  it  could  not  be  confined  to  members 
of  the  legal  profession.  We  must  have 
the  great  military  authorities,  men  who 
have  served  with  distinction  in  the  army 
and  navy,  and  men  of  science.  We  are 
to  have  them  placed  in  this  House,  and  to 
exercise  a  co-ordinate  jurisdiction  with 
your  lordships.  Now,  clearly  the  noble 
lord  is  perfectly  logical  in  his  argument. 
If  you  admit  this  claim  of  Baron  Parhe, 
and  that  the  Crown  has  the  power  to 
grant  such  a  patent  in  any  case,  then  it 
is  a  power  which  may  be  exercised  in  all 
cases. 

The  noble  lord  on  the  woolsack  says,  as 
to  the  danger  of  ministers  swamping  the 
House,  it  is  perfectly  visionaiy.  But,  my 
lords,  though  the  noble  and  learned  lord 
says  that  this  House  consists  of  450  mem- 
bers, will  he  tell  me  of  what  the  majority 
of  the  House  consists?  Supposing  the 
House  be  as  equally  divided  between 
parties  as  it  has  been  upon  many  occa- 
sions,  will  he  tell  me  that  no  influence 
might  be  produced  upon  this  House  by 

(a)  See  above  p.  543. 

M9TI9N  OF  BSFKREKOE,  EaAL  OF  DSRBT. 


'  the  admission,  not  of  fifty,  but  of  nine  or 
ten,  if  those  peers  were  introduced  into 
the  House  witn  the  peculiar  qualification* 
in  the  first    instance,    of  poverty,    and 
therefore  being  more  under  the  inflaenco 
of  a  minister  P  and,  in  the  next  place,  the 
duration  of  their  peerage  being  limited 
according  to  the  pleasure  of  the  Crown 
(for  if  they  are  admitted  for  life  they  may 
also  be  admitted  upon  those  terms),  do  your 
lordships  think  that  some  ten  or  twelve 
or  fourteen  members  taking  their  seats  in 
your  lordships*  House  might  not  altogether 
turn  the  scale  or  alter  the  determinationB 
and  votes  of  this  House  P    Do  you  think 
that  a  minister  would  obtain  no  undue 
influence  by^  being  enabled,   as  each    of 
those  peerages  dropped  away,  or  as  each 
of  your    lordships     hereditary  peerages 
became  extinct,  just  to  supply  its  place  by 
a  peerage  for  life  P    It  is  said  that  there 
is  no  danger,  because  the  minister  most 
be  guided  bv  public  opinion.     But,   my 
lords,  I  say  that  there  is  the  greatest  of 
all  dangers,  if,  by  public  opinion,  is  meant 
the  other  House  or  Parliament  P  A  minis- 
ter must  have  the  support  of  the  Hoaae 
of  Commons.    Suppose  that  the  Honae  of 
Lords  oppose  themselves  to  some  measure 
which  the  minister  desires  to  pass,  and 
which  the  House  of  Commons  have  adopted 
by  a  small  majority,  what  more  easy  than 
for  the  minister    to   create  a  sufficient 
number  of  peers  to  carry  the  measure 
through  the  Lords  ?    The  minister  would 
run  no  great  danger    of   impeachment, 
because  we  should  be  told  that  he  was 
acting  in  deference  to  the  public  opinion. 
And  what  would  be    the    conseqnence? 
Why,  that  this  House  would  become  an 
absolute  cipher  in   the  legislature.     My 
lords,  if  yon  admit  the  power  of  the  Crown 
to  create  one  life  peerage  at  the  discretion 
of  the  minister,  to  exercise  that  discretion 
when  he  thinks  fit,   and  to    keep    that 
peerage  dangling  from  father  to  son, — I 
say,  that  the  hereditary  character  of  this 
House  is  ^one,  its  usefulness  in  legislation 
is  gone,  its  independence  is  gone,  from 
that  moment;    and  you  had    better    at 
once  abdicate  your  functions,  and  inti- 
mate your  readiness  to  assent  to  anything 
that  the  House  of  Commons  may  please 
to  dictate.   I  say  that  this  is  not  a  vision- 
ary apprehension,  and  it  is  not  a  doubtful 
matter.    It  is  one  which,  in  the  straggle 
of  parties,  must  arise  whenever  we  have 
an    unscrupulous    minister,    or    a    weak 
minister,    who,  being    dependent    on    a 
narrow  majority  in  the  other  Hoiise«  and 
anxious  to  strengthen  that  majority,  will 
do  it  by  courting  the  worst  feelings  of  the 
lowest  classes  in  the  House,  and  over- 
bearing your  lordships  by  creations  which 
for   the   moment   will    be  popular,  and 
thereby  pbtaiiiin^  for  hin^selr  a  temporary 
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renewal  of  the  poBsession  of  power.  You 
cannot  argae  from  the  merits  of  the  indi- 
Tidual  whom  yoa  propose  to  elevate. 
ETen  if  Baron  Parke,  or  anj  other  eqaally 
learned  lord  whose  presence  in  this  House 
woald  be  equally  desirable,  were  willing 
to  Bobmit  (as  I  think  few  men  would  be) 
to  the  comparatiye  inferiority  of  holding 
their  seats  for  life  only,  depend  upon  it, 
whatever  may  be  the  merits  of  the  indi- 
Tidnals  whom  you  at  first  so  introduce, 
the  precedent  must  inevitably  lead  to 
abnse,  to  the  introduction  of  less  worthy 
and  less  fitting  individuals,  and  to  a  great 
and  serious  increase  of  the  power  of  the 
Grown,  and  degradation  of  your  lordships' 
House. 

My  lords,  it  is  said  that  there  is  no 
danger  of  the  Grown  granting  its  favour 
to  unworthy  persons.  My  lords,  I  hope 
not,  for  a  more  dangerous  thing  I  can 
hardly  conceive ;  but,  with  the  selection 
of  the  individuals  in  whose  favour  this 
prero^tive  of  the  Crown  is  to  be  exercised, 
this  House  has  nothing  to  do.  Bat,  if 
yon  admit  the  principle  that  the  Crown 
may  create,  at  its  pleasure,  peers  for  life, 
but  sabject  to  control  by  the  Government 
of  the  day  as  to  the  qualifications  and 
merits  of  individuals,  you  immediately 
introduce  a  doctrine  fatal  to  the  prero- 
gative itself,  and  most  detrimental  to  the 
whole  character  of  the  House.  There- 
fore, do  not  deceive  yourselves.  From 
the  moment  that  you  determine  to  act 
upon  this  principle,  you  will  have  signed 
the  doom  of  the  House  of  Lords.  It  may 
not  be  in  this  day,  or  in  this  year,  or  in 
the  next  five  years,  but  if  you  admit  this 
principle,  and  it  must  be  carried  to  its 
legitimate  consequences,  my  firm  belief  is, 
that  with  the  hereditary  peerage  will  be 
lacrificed  the  hereditary  monarchy ;  and 
that,  if  we  ourselves  should  be  spared  the 
sight,  our  sons  may  witness  the  downfall 
of  the  power  of  that  monarchy,  which  may 
for  a  time  be  upheld  by  the  personal 
virtues  of  the  individual  possessor,  but 
which  must  fall  at  the  very  first  shock  of 
popular  feeling,  and  tlie  very  first  time 
Its  possessor  becomes  obnoxious  to  public 
censure  or  distrust.  Depend  upon  it,  that 
for  the  maintenance  of  the  Crown  and  the 
monarchy,  with  the  House  of  Lords  nomi- 
nated by  the  Crown,  and  with  the  House 
of  Commons  exercising  the  power  which 
it  always  mast  do,  to  suppose  that  such  a 
state  of  things  can  subsist  in  conjunction 
with  the  principle  now  sought  to  be  in- 
troduced, is  contrary  to  all  reason  and 
contrary  to  all  experience.  My  lords, 
what  are  we  seeing  at  this  moment  in  our 
colonial  possessions  P  We  have  thought  to 
imitate  the  House  of  Lords  to  a  ^eat 
extent  by  enabling  the  Crown  to  nominate 
penoBi   for    life    having    considerable 


means  in  the  colonies,  and  in  that  way  to 
secure  their  independence  of  the  minister 
of  the  day.  But,  what  has  been  the  con- 
sequence? Why,  the  consequence  has 
been  that  every  colony  in  succesaion  has 
declared  against  the  nominee  system. 
It  has  been  abandoned,  and  now  the 
colonies  are  repudiating  and  rejecting 
with  scorn  an  Upper  House  nomi- 
nated by  the  Crown,  while  you  seek 
to  introdace  it  hero  in  your  own 
House. (a)  I  state  that  it  is  impossible  that 
it  can  work  well. 

An  Upper  House  may  rest  npon  one 
of  two  great  bases.  It  may  rest  upon 
the  hereditary  character  of  the  House, 
giving  to  it  a  degree  of  stability  and 
firmness,  and,  at  the  same  time,  giving 
to  the  Government  of  the  country  stability 
and  firmness  which  in  my  conscience  I 
believe  that  no  other  institution  can  confer, 
giving  to  every  member  of  the  House, 
from  whatever  origin  he  may  have  sprung, 
or  by  whatever  means  he  may  have  ob- 
tained his  seat  in  the  House,  a  firm  and 
indefeasible  interest  in  the  well-being  of 
that  House,  an  interest  which  can  never  be 
felt  by  nominees  who  are  here  to-day  and 
gone  tomorrow,without  a  chance,or  a  hope, 
except  by  subservience  to  the  minister  of 
the  day,  of  being  permitted  to  perpetuate 
their  honours.  It  rests  upon  that  firm 
principle  upon  which  the  British  con- 
stitution has  rested  for  centuries.  Or  you 
may  rest  it,  and  I  do  not  deny  it,  upon  the 
elective  principle,  but  upon  an  elective 
principle  varying  somewhat  in  its  charac- 
ter, and  in  its  constituency,  from  the 
Lower  House,  and  thereby  affording  a 
salutary  check  upon  it.  But  between 
these  two  constitutional  modes  of  govern- 
ment, by  means  of  an  upper  chamber, 
namely,  by  the  hereditary  succession  of 
its  members,  who  shall  be  independent  of 
the  Crown  or  of  constituencies,  I  say, 
between  that  and  an  elective  chamber, 
there  is  no  alternative ;  and  if  you  seek 
to  build  your  upper  chamber  upon  any 
other  but  those  two  foundations,  it  will 
most  assuredly  crumble  to  pieces  in  your 
hands.  But,  my  lords,  I  hope  that  we  are 
not  to  live,  and  I  hope  that  our  sons  are 
not  to  live,  to  see  the  time  when  this 
great  country  shall  degenerate  into  a 
republic,  however  well  suited  such  an 
institution  may  be  to  other  countries.  Of 
this  I  am  sure,  that  if  it  is  desirable  to 
maintain  an  hereditary  monarchy  with  the 
balanced  constitution  of  the  three  powers, 

(a)  It  appears  from  the  Colonial  Office  Vear 
Book  for  lb97,  that  the  Upper  House  is  nomi- 
nated in  the  Dominion  of  Canada,  Natal,  New 
South  Wales,  New  Zealand,  and  Queensland, 
and  elective  in  the  Cape  of  Good  Hope,  Soa<h 
A.aatralia,  Victoria,  and  West  Australia. 
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yon  mast  cling,  as  to  one  of  the  main  pillars 
of  your  House,  to  the  essentially  here- 
ditary character  of  the  British  peerage. 
For  one,  I  will  not  consent  without  a 
stmggle  to  see  that  peerage  swamped. 

I  do  not  say  now  what  course  we  ought 
to  pursue  in  entering  upon  the  discussion 
of  the  ynlidity  of  this  patent.  When  the 
Committee  of  Privileges  is  appointed,  as 
I  hope  it  will  be,  I  desire  deliberately  and 
carefully  to  consider  the  whole  question, 
bat,  at  the  same  time,  with  that  firmness 
which  is  due  to  your  lordships'  House.  I 
will  not  consent  to  the  principle  that  the 
Grown  is  to  have  the  power  of  calling 
peers  to  this  House  b^  the  mere  exercise  of 
the  prerogative,  while  we  are  not  to  be 
allowed  to  discuss  the  validity  of  the 
exercise  of  that  prerogative,  and  to  be  de- 
prived moreover  of  that  which  is  essential 
to  every  legislative  body,  that  which  the 
House  of  Commons  would  not  part  with, (a) 
and  that  which  I  trust  year  lordships 
will  not  be  persuaded  to  part  with,  namely, 
the  power  of  bein^  the  judges  of  our  own 
privileges,  and  of  being  the  arbiters  and 
interpreters  of  the  laws  which  regulate 
the  rights  of  those  who  are  to  have  the 
honour  of  a  seat  in  your  lordships'  House. 

I  cordially  concur  in  the  motion  of  my 
noble  and  learned  friend;  I  admire  the 
ability  with  which  he  brought  it  forward ; 
and  I  admire  the  temper  with  which  he 
stated  his  case.  I  believe,  that  as  ho  has 
taken  the  most  moderate  and  most  con- 
stitutional course  that  could  be  adopted, 
so  he  has  taken  a  course  without  reference 
to  party  feelings  or  to  politics  on  the  one 
side  or  the  other,  which  will  secure  for  his 
proposition  the  approval  and  assent  of 
a  very  considerable  majority  of  your  lord- 
ships. 

Duke  of  Aboyll:  I  shall  detain  the 
House  but  a  very  faw  moments  by  the 
observations  which  I  wish  to  make.  I 
find  it  very  difficult  to  believe  that  the 
latter  part  of  the  able  speech  which  we 
have  just  heard  came  from  a  noble  earl, (6) 
who  had  himself,  I  think,  some  part  in  the 
transactions  of  1832,  (c)  and  who  must  re- 
tain some  recollection  of  the  nature  of  those 
transactions.  My  lords,  I  believe  I  shall 
not  misinterpret  the  sentiments  of  the 
majority  of  this  House  if  I  say,  that  their 
impression  of  the  unconstitutional  char- 
acter of  this  act  of  the  Crown  mainly  rests 
upon  their  fear  of  the  consequences  to 
which  it  may  ultimately  lead  ;  it  docs  not 


(a)  See  now  the  Election  Petitions  Act,  31 
&  82  Vict.  c.  125,  and  42  &  43  Vict.  c.  75. 

(6)  The  14th  Lord  Derby,  then  Mr.  Stanley, 
was  Chief  Secretary  for  Ireland,  with  a  seat 
in  the  Cabinet    in  liord  Grey's  Ministry. 

(c)  See  aUove,  p.  50|ji> 

Motion  of  KRFKftKNci-,  Dlkk  of  Argyll. 


rest  upon  their  conviction  of  its  absolute 
illegality,  but  it  rests  upon  their  conviction 
that  it  is  an  exercise  of  the  prerogative 
which  is  in  itself  dangerous.  I  believe  it 
is  the  universal  feeling  of  this  House,  and 
the  noble  earl  opposite  admitted  it,  that 
no  fault  can  be  found  either  with  the 
object  of  the  G^overnment  in  seeking  to 
strengthen  the  appellate  jurisdiction  of 
the  House,  or  with  the  selection  they 
have  made  with  a  view  to  the  accompliah- 
ment  of  that  object, — I  mean  the  selection 
of  Baron  Parke,  But  noble  lords  opposite 
contend  that  the  prerogative  which  has 
been  made  use  of  has  been  so  long  in 
abeyance  that  it  has  become  obsolete,  and 
that  great  practical  danger  would  arise  to 
the  independence  of  this  House  from  its 
revival.  Now,  my  lords,  what  I  wish  to 
point  out  is  this,  that  the  danger  of  swanxp- 
mg  the  Hoa.se  of  Lords  by  the  exerciso  of 
the  prerogative  of  the  Crown,  is  quite  as 
great  from  the  creation  of  hereditary  peers 
us  from  the  creation  of  life  peers.  The 
noble  lords  will  admit  that  it  is  not  in 
ordinary  times  that  we  have  to  dread  the 
exercise  of  this  power,  but  it  is  in  times  of 
great  popular  excitement,  when  perhaps  we 
may  have  a  reckless  ministry,  or  a  ministry 
who,  if  not  reckless,  are  at  least  placed  in 
groat  straits,  as  they  were  in  1832.  Now, 
my  lords,  we  have  the  tedtimony  of  some 
of  the  ministers  of  that  day  as  to  the 
motives  which  withheld  them  from  at- 
tempting to  swamp  the  House  of  Lords  in 
1832.  My  noble  and  learned  friend 
opposite  (Lord  Brougham)  in  a  well- 
known  work,  has  given  us  an  account  of 
it,  and  I  beg  your  lordships'  attention  to 
that  account.  He  says  that  he  recollects 
no  measure  which  received  at  the  time 
such  universal  support  as  the  propoaed 
measure  of  swamping  your  lords»hipa* 
House  in  the  year  1832,  and  he  explains 
the  mode  in  which  it  was  proposed  to 
be  done.     He  says  (a) — 

"  When  1  went  to  Windsor  with  Lord  Grey, 
I  had  a  hst  of  eighty  creations,  framed  upon  the 
principle  of  making  the  least  possible  permaneat 
addition  to  our  House  and  to  the  aristocracy,  by 
calling  up  peers*  eldest  sons  —by  choosing  men 
without  families — by  taking  Scotch  and  Irish 
peers.  I  had  a  strong  feeling  of  the  necessity 
of  the  case  in  the  very  peculiar  circamstaoces 
in  which  we  were  placed.  But  such  was  my 
deep  sense  of  the  dreadful  consequences  of  the 
act,  that  I  much  question  whether  I  should  not 
have  preferred  running  the  risk  of  the  confuBOu 
that  would  have  attended  the  loss  of  the  Bill  as 
it  then  .stood." 

The  noble  and  learned  lord  distinctly 
said  that  the  Government  of  that  day,  if 
they  had  been  driven,  had  prepared  a  list 

(a)  Lord    Bron^iam,   Political  ..Philosophy, 
vol.  9,  p.  808. 
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of  eighty  peers,  by  means  of  whom  they 
might  haye  swamped  the  House  of  Lords 
entirely,  without  making  any  permanent 
addition  to  the  list  of  peers.  Does  not 
that  prove  that  the  unaonbted  power  of 
making  hereditary  peers  may  be  used 
quite  as  easily  as  the  power  of  making  life 
peers  for  the  purpose  of  swamping  this 
House.  Now,  my  lords,  what  were  the 
real  checks  which  prevented  the  noble  and 
learned  lord  and  his  colleagues,  in  1832, 
from  pursuing  this  course  P  No  doubt  this 
House  gave  way,  and  therefore  the  actual 
necessity  did  not  arise.  But  such  were 
the  manifest  dangers  of  the  course  to 
which  the  noble  and  learned  lord  refers, 
that,  even  if  this  House  had  stood  out,  he 
declares  that  he  very  much  doubts  whether 
he  should  not  have  preferred  running  the 
risk  of  the  confusion  that  would  have 
attended  the  loss  of  the  Bill  as  it  then 
stood.  The  danger  is  this — and  it  was 
one  on  which  the  popular  mind  never  re- 
flected for  a  moment — that  one  such  act 
would  rain  the  House  of  Lords  for  ever. 
Adopted  for  a  temporary  purpose,  it 
woold  have  a  permanent  efiect.  Of  course, 
dnriuf  the  whole  of  the  lives  of  men  so 
introduced  into  the  House,  that  is,  during 
the  whole  existing  generation,  you  would 
have  the  same  violence  repeated  upon  the 
constitution  of  the  House  whenever  there 
waa  a  change  of  Gh>vemment.  No  Govern- 
ment could  allow  itself  to  be  over-ruled 
bj  the  nominees  of  its  predecessor,  and 
therefore  each  Government  would  resort 
to  a  new  creation  in  order  to  carry  its 
measures.  The  dangers  of  such  a  course 
are  so  manifest  that  no  minister  would 
incur  them  unless  absolutely  compelled 
to  do  so.  These  were  the  considerations 
which  withheld  the  Government  of  that 
day  from  swamping  the  House  with  new 
peers.  And  I  ask  your  lordships  to  ob- 
Berve,  that  exactly  the  same  motives  which 
prevented  the  noble  and  learned  lord  (a) 
and  Earl  Orey{h)  from  making  a  large 
creation  of  hereditary  peers  would  always 
operate  as  a  check  upon  any  Government 
which  might  wish  to  swamp  this  House 
with  life  peers.  Life  peerages  would  have 
exactly  the  same  effect  in  destroying  the 
constitution  of  the  House.  Even  suppos- 
ing it  were  not  so,  what  is  the  intention 
of  the  noble  and  learned  lord  in  the 
motion  now  before  us  P  It  is  proposed, 
I  do  not  know  by  what  means — perhaps 
by  a  resolution  of  this  House — to  affirm 
the  principle  that  none  but  hereditary 
peers  shall  be  created.  But  the  only 
result  of  such  a  resolution  will  be  that  in 
times  of  great  excitement  you  will  drive 
a  reckless  Government  to  the  adoption  of 

('<)  Lord  Brougham,  Lord  Chancellor  in  1832. 
(6)  Prime  Minuter  in  1882. 


what  you  consider  the  worse  and  ^eater 
evil,  and  prevent  them  from  adopting  the 
lesser. 

But,  my  lords,  I  really  am  anxious  to 
know  from  the  noble  earl  opposite,  whether 
he  is  prepared  to  recommend  to  Parlia- 
ment the  adoption  of  the  principle  that 
we  shall  never  elevate  to  the  peerage  men 
who  have  not  a  private  fortune  to  support 
it,  or  whose  public  services  have  been  so 
pre-eminent  that  we  can  go  to  Parliament 
for  a  provision  to  maintain  the  dignity. 
The  adoption  of  that  principle  would  be, 
in  my  opinion,  to  weaken  this  House  and 
to  deprive  your  lordships  of  the  experience 
of  men  whom  your  lordships  would  desire 
to  see  introduced.  The  real  truth,  I  be- 
lieve, is  that  there  is  not  a  single  peer 
in  this  House  who  would  object  to  the 
moderate  exercise  of  this  prerogative.  It 
is  only  the  abase  of  it  that  is  dreaded. 
But,  my  lords,  if  we  are  to  object  to  all 
constitational  powers  that  are  liable  to 
abuse,  we  might  object  to  almost  every 
power  that  is  possessed  by  either  House 
of  Parliament  or  by  the  Crown.  Each  and 
all  of  these  are  possessed  of  powers  which , 
if  used  to  excess,  or  if  used  in  an  im- 
prudent manner,  would  bring  our  whole 
system  of  government  to  a  deadlock. 
Our  constitution  expects  and  requires  the 
just  and  moderate  exercise  of  legal  powers, 
and  I  am  smfe  that  it  would  be  an  unfor- 
tunate  precedent  if  this  House  should  be 
found  setting  itself,  on  the  ground  of 
possible  abuse,  against  an  undoubted  pre- 
rogative of  the  Crown. 

Lord  BfioUGHAM :  My  lords,  I  feel  under 
the  necessity  of  addressing  your  lordships 
for  however  short  a  space  of  time,  and  I 
will  say  that  I  am  not,  any  more  than  my 
noble  friend(a)  behind  me,  precluded  from 
taking  a  part  in  this  discussion,  by  the 
circumstance  of  our  having  been  members 
of  the  Government  at  the  passing  of  the 
Reform  Bill.  Bat,  m^  lords,  I  am  bound, 
before  you  go  to  a  division,  in  consequence 
of  what  the  noble  duke(&)  opposite  has 
rightly  stated,  as  well  as  what  my  noble 
friend  the  President  of  the  Council(c) 
stated  in  the  early  part  of  the  evening, 
though  not  so  accurately  as  the  noble  duke, 
inasmuch  as  he  gave  an  abstract,  whereas 
the  noble  duke  gave  the  words  themselves, 
I  am  bound  to  trespass  a  little  upon  your 
lordships'  time.  I  dissent  altogether  from 
what  my  noble  friend  said,  namely,  that 
my  noble  friend  near  me  and  the  noble 
marquis  opposite((£)  having  been  members 
of  the  Government  in  1832,  are,  therefore, 
precluded  from  entering  into  the  present 


r 
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(a)  Lord  Derby. 

(6)  The  Dake  of  Argyll. 

(c)  Earl  Granville. 

{d)  The  Marqniff  of  Lansdowne. 
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discuBsion  with  the  most  absolute  freedom  our  difficaliy,  and  that  is  exactly  one  of 
on  either  side.  The  noble  dnke  expressed  ,  mj  reasons  for  holding  that  life  peerages 
some  astonishment  at  my  noble  friend  j  are  most  highly  inexpedient,  and,  I  saj, 
near  me  {a)  taking  the  line  of  argument  i  contrary  to  the  principles  and  inoonsis- 
which  he  did,  after  being  a  party  to  the  tent  with  the  safety  or  the  constitntion. 
proceeding  in  1832.  That  remark  applies  I  My  noble  and  learned  friend  on  the  wool- 
still  more  strongly  to  the  individual  who  I  sack  says  that  there  is  no  fear  of  a  great 
now  has  the  honour  of  addressing  your  i  creation  of  peers  in  ordinary  times ;  but 
lordships.  I  was  of  opinion  at  that  time  the  time  might  come  when  there  would 
that  a  large  creation  of  peers  was  not  only  i  be  danger  as  well  as  fear.  It  is  not,  how- 
justified  by  the  circumstances  or  the  '  ever,  only  by  a  ffreat  and  sudden  creation 
situation  of  the  Government,  but  was  of  peers  that  the  constitution  is  to  be 
requisite ;  and  looking  over  the  interval  |  violated ;  its  fabric  may  be  assailed,  and 
that  has  elapsed  since  that  time  of  public  may  be  injured,  not  by  the  rude  opera- 
excitement,  after  a  lapse  of  upwards  of  tions  of  the  carving  knife,  nor  by  the 
twenty  years,  I  retain  the  same  feeling ;  gentler  operation  of  the  stiletto,  but  by 
but  it  was  not,  as  my  noble  friend  the  homoaopathio  doses,  when  parties  run  near 
President  of  the  Council  said,  that  I  ever  — when  only  a  small  majoriiiy  of  some  ten 
admitted  that  the  Government*  shrank  or  twelve  may  be  perfectly  sufficient  to 
from  the  operation.  I  simply  meant  to  '  secure  the  power  of  a  party  when  a 
say,  that  on  reflecting  upon  what  bad  minister  is  in  jeopardy ;  or  another  course 
passed,  and  reflecting  upon  the  probable  may  be  taken,  that  of  gradually  filling  up 
consequences  of  such  a  step,  I  doubted  places — one  or  two,  two  or  three,  and 
whether  we  should  not  have  preferred  some  time  afterwards  more;  notsuddeniy, 
running  the  risk  of  the  confusion  that  but  by  a  gradual  increase,  having  no 
would  have  attended  the  loss  of  the  Bill —  appearance  alarming  to  constitutional 
a  doubt  which  was  more  than  shared  by  minds.  Such  a  course  might  be  as  effee- 
my  illustrious  friend  now  no  morc.(&)  My  |  tual  in  the  end  as  a  large  and  more  rapid 
lords,  I  retain  the  opinion  that  a  large  i  creation  of  peers. 

creation  of  peers  would  have  been  very  But,  my  lords,  there  is  another  source 
greatly  facilitated  indeed  had  pee2*ages  for    of   danger,   and    that  is  the    dependent 


life   been  within  our  reach.    When   my 


nature    of   those   peers   so    created.    In 


noble  friend  the  noble  duke  said  that  we  I  France,  afler  the  devolution  of  1830,  the 
were  ready  with  a  list  expurgated  in  such  !  Chamber  of  Peers  became  for  the  first 
a  manner  as  to  make  the  smcdlest  possible  !  time  peers  for  life,(a]  and  not  hereditary. 


permanent  addition  to  the  peerage,  and 
that  still  we  considered  it  was  a  grievous 


And   I  well    remember   discussing  that 
change  with  those  connected  with,  nay, 


necessity  to  be  reduced  to,  and  that  it  ,  at  the  head  of  the  French  Grovemment; 
would  have  been  a  breach  of  the  constitu-  ,  and   when  I   said  that  my   objection  to 


tion  if  we  had  carried  it  into  effect,  he 
will  forgive  me  if  I  state  that  we  found 
we  could  not  carry  it  into  effect — we  found 
the  expurgation  impossible;  and  after 
fully  considering  all  tne  names  on  that  list 
to  which  the  noble  duke  adverted,  and 
after  fully  examining  all  the  details  of 
that  list,  my  very  distinct  recollection  of 
it  is,  that  we  found  that  exceedingly  small 


life  peers  was  that  their  independence 
was  thereby  diminished, — the  answer  was, 
**  That,  of  course,  is  very  well  for  you  in 
England,"  but  it  is  absolutely  necessary 
here  to  have  a  life  peerage  for  the  sake  of 
an  influence  over  the  popular  element 
And,  my  lords,  in  exact  proportion  to  the 
number  of  life  peers  in  this  House,  if 
unhappily  this    precedent  shall    be  fol- 


would  have  been  the  proportion  of  those  \  lowed,  will  be  the  diminution  of  the 
who  would  not  have  oeen  a  permanent  ;  authority  of  the  House, 
addition  to  the  peerage.  If  we  found  that  |  My  lords,  I  will  not  enter  into  any  part 
extreme  difficulty  in  our  way — if  we  were  \  of  the  legal  argument  which  has  been 
staggered  by  finding  that  by  a  large  |  brought  before  you  to-night  with  such 
creation  of  peers,  we  should  permanently  ,  great  ability.  But  I  must  state  that  I  am 
have  increased  the  body  of  the  peerage,  is  somewhat  in  the  same  position  with  my 
it  not  manifest  that  a  greater  facility  noble  friend  the  O^iV*^^^-  I  certainly 
could  not  possibly  have  been  afforded  to  had  conceived,  from  not  having  duly  exam- 
persons  ill  our  position  than  by  its  being  ined  the  authorities,  and  I  might  almost 
said,  Oh,  what  occasion  have  you  for  in-  I  say  the  accident  of  never  having  examined 
quiring  H  You  have  only  to  create  so  the  subject,  that  life  peerages  were  legal, 
many  peers  for  Hie,  and  there  will  be  no  But,  upon  further  inoniry,  I  agree  with 
permanent  addition  at  all.  That  would  my  noole  and  leamea  friend,  that  there 
nave  been  the  greatest  possible  relief  to    are  more  than  doubts  upon  the  subject. 

(a)  U.Td  Derby.  (a)  See  Fau8tin-H«ie,  Les  Constitutions  de  U 

(6)  Lord  Grey,  see  above,  p.  501  n.  France,  p.  1007. 

MoTio5  OF  Heferen'Ce,  Lord  Buouohau. 


625] 


Wenaleydale  Peerage  Case^  1866. 


The  inclination  of  my  opinion  is,  not  that 
ihej  oQght  to  be  le^^l,  bat  were  I  called 
upon  to  decide  jadicisJly  at  the  present 
moment  irhether  tbey  were  legal  or  illegal 
(a  necessity  which  I  shonld  lament),  I  am 
inclined  to  think  that  I  might  decide  that 
they  were  legal.    My  nob&  and  learned 
frieud,(a)  if  be  were  called  upon  to  decide 
at  present,  I  imagine  would  decide  that 
they  were  illegal.    He  does  not,  however, 
commit  himself  to  that  opinion — and  in 
his  position  it  would  be  unoecoming — but 
wore  he  at  this  time  called  upon  to  pro- 
nounce a  decision,  I  have  no  reason  to 
donbt  that  his  answer  would  be  that  they 
were  illegal.  My  noble  and  learned  friend 
at  the  table  (6)  abstained  also  Ironi  giving 
his  opinion  either  as  to  their  legality  or 
their  illegality,  though  I  think   it  was 
difficult  to  hear  his  most  able,  most  clear, 
and  most  learned  statement  in  introducing 
his  motion,  and  not  believe  that  if  he  were 
called  upon  to  express  his  opinion  it  would 
be  that  a  life  peerage  is  illegal.    My  noble 
and   learned    friend    who    has    left    the 
House Xc)  and  who  made  a  most  learned 
and  moat  able  statement,  as  he  was  sure 
to  do  on  any  occasion,  had  no  doubt  what- 
ever ;  and  with  no  cmalificatioQ  whatever, 
he  decided  for  the  illegality.  So  little  had 
mj  noble  and  learned  friend  on  the  wool- 
sack matored  his  opinion  and  examined 
the  question  in  all  its  aspects,  that  even 
without  consulting  the  law  officers  of  the 
Crown,  he  set  the  Great  Seal  to  the  patent, 
as  if  it  were  a  clear,  undeniable,   and 
unquestionable   position,    which    nobody 
conld  doubt,    that  a    life    peerage   was 
legal.    Far  be  it  from  me  to  state  that 
the    Great     Seal    is    to    be    bound    by 
the  opinions   of  the   law   officers  of  the 
Crown,  but  I  should  take  it  quite  as  a 
matter  of  course  wheneyer  the  least  doubt 
whatever  is  known    to   exist,   I    should 
almost  say  supposed  to  exist,  and  above 
all,  npon  a  matter  of  such  great  moment 
as  this,— not  of  slight  importance,  but  of 
paramount  importance  to  the  constitution 
of  the  country,   and  to  the  law  of  the 
country — I  should  take  it  entirely  as  a 
matter  of  course  that  the  law  officers  of 
the  Crown  woold  be  consulted.    Ton  are 
not  to  be  bound  by  their  answer ;  you  are 
not  to  take  their  opinion  for  your  guide 
as  a  matter  of  coarse  ;  but  they  are  to  be 
consulted  as  your  assessors,  that  you  may 
bare  the  benefit  of  their  opinion,  and  then 
act,  either  following  another  course,  or 
pursuing  and  adopting  the  one  which  they 
recommend.    Yon    consult   them    to   be 
warned  by  the  light  of   their   opinion. 
But  they  were  not  asked  to  express  their 

(a)  Lord  Campbell, 
(i)  Lord  Lyndhurst. 
(eS  Lord  St.  Leonards. 
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opinion — and  I  will  say,  so  little  maturely 
had  the  question  been  considered,  that  it 
was  assumed  to  be  so  easy  and  so  plain  a 
matter  that  it  required  no  deliberation 
and  consultation. 

The  House  then  divided. — Content : 
Prosent  79 ;  Proxies  69 ;  188.  ^'ot  Con- 
tent: Present  53;  Proxies  52;  105.  Ma- 
jority 33. 

Resolved — 

"That  the  letters  patent  purporting  to 
create  the  Bight  Honourable  Sir  James  Parke, 
knight,  a  baron  of  the  United  Kingdom  for 
life  which  have  been  laid  upon  the  table  be  re- 
ferred to  the  Committee  lor  Privileees,  with 
directions  to  examine  and  consider  the  same, 
and  report  thereon  to  the  House."(a) 

On  February  11th,  the  Committee  for 
Privileges  was  ordered  to  meet  on  the 
following  day  at  two  o'clock. 


Tuesday,  February  12th. 
In  the  Committee  fok  Pbivileoes. 
The  Lord  Bsdesdale  in  the  Chair. 

Henry  James  Skarpe,  Esq.,  Keeper  of 
the  Records  of  the  Tower,  having  been 
sworn,  produced  the  Charter  Roll  of 
1  Richa/rd  II.,  and  was  proceeding  to  read 
from  it. (6) 

LordCBAKWOBTH.L.C. :  Those  noble  lords 
who  have  been  in  the  habit  of  attend- 
ing inquiries  of  this  kind  well  know  that 
in  fact  the  witness  is  never  called  on  to 
read  a  document  produced  in  this  way. 
He  hands  it  in,  and  it  is  afterwards  looked 
at  and  printed.  I  must  take  this  oppor- 
tunity of  making  one  remark,  which  is,  that 
I  do  trust  that  the  committee  will  feel  that 
this  is  a  matter  which  ought  to  be  proceeded 
with  with  the  utmost  rapidilnr.  My  noble 
and  learned  friend  who  is  the  subject  of 
this  discussion  has  been  suffering  from 
a  fit  of  the  gout,  which  is  now,  however, 
passing  away,  and  I  rather  think  that 
before  the  end  of  this  week  he  will  be  in 
town,  and  I  presume  will  present  himself 
with  Her  Maiesty's  writ  at  your  lordships' 
table,  and  demand  admittance  into  t>he 
House. 

Lord  Campbell:  I  quite  concur  with 
my  noble  and  learned  friend  the  Lord 
Chancellor,  that  we  ought  to  proceed  with 
the  utmost  possible  expedition.  As  to 
what  has  fallen  from  my  noble  and  learned 
friend  as  to  the  new  peer  making  his 
appearance  here  and  claiming  to  take  his 
seat,  I  beg  leaye  to  give  notice  that  if  he 
does,  I  shall  move  that  he  be  not  admitted 

(a)  Lords'  Joum.  1866,  Ftb.  7th,  p.  18. 
(6)  The  material  parts  of  the  documents  laid 
before  the  Committee  are  set  out  below,  p.  645. 
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to  this  House  till  the  Oommittee  for  Pri- 
vileRes  have  made  their  report  upon  the 
ralidity  of  his  patent.  I  most  sincerely 
believed  that  no  such  attempt  would  be 
made.  I  thought  from  what  fell  from  my 
noble  friend  the  Lord  President,  that  it  was 
understood  that  no  such  attempt  would  be 
made,  but  that  opportunity  would  be 
given  to  this  House  deliberately  to  consider, 
as  beine  within  its  undoubted  jurisdiction, 
the  validity  of  the  patent.  As  to  his 
coming  witn  his  patent  and  his  writ  I 
believe  the  Lord  Chancellor  is  the  only 
person  in  this  House  who  supposes  that  ! 
the  writ  can  be  of  any  validity  accom- 
panied by  a  patent,  if  the  patent  does  not 
give  a  right  to  sit  in  this  House.(a) 

Lord  GuANwoRTH,  L.C. :  I  beg  leave  to 
say  that  I  must  dissent  from  that  doctrine  ; 
I  may  be  quite  wrong,  but  in  my  opinion, 
whether  there  is  a  valid  patent  or  no 
patent  at  all,  Lord  Wensleydale  is  bound  to 
obey  Her  Majesty's  writ. (6) 

Lord  Bbouoham  stated  the  noble  and 
learned  Baron  was  confined  to  the  house 
with  a  severe  fit  of  gout,  and  that  it  was 
his  intention  to  come  to  town  as  soon  as 
*'  the  law  and  the  gout "  would  allow  him. 

Loi  d  St.  Leonards  :  My  lords,  I  am  very 
sorry  to  interpose  for  a  moment,  but  I  can- 
not help  rising  to  speak  to  the  cjuestion,  the 
very  important  question,  which  has  now 
been  raised  again  by  my  noble  and  learned 
friend.  He  insists  upon  its  being  the  law  of 
this  country  that  if  the  Grown  issue  a 
patent,  as  in  this  case,  confined  to  a  life 
dignity,  and  accompany  it  with  the  usual 
writ  of  summons,  upon  that  patent  being 
brought  to  the  table  of  the  House,  and 
rcud  in  the  face  of  the  House,  my  noble 
and  learned  friend  tells  your  lordships 
that  however  invalid  that  patent  may  be, 
you  cannot  refuse  to  receive  the  noble 
person  who  brings  it,  because  he  has  a 
writ  of  summons,  and  a  right  to  come  and 
sit  here  by  virtue  of  the  writ  of  summons. 

Now,  your  lordships  have  only  to  con- 
sider for  a  moment  the  difference  between 
an  ordinary  writ  of  summons  unaccom- 
X)anied  by  a  patent,  and  a  writ  of  summons 
which  is  founded  upon  a  patent.  If  the 
writ  of  summons  be  general,  we  know  from 
the  earliest  periods  of  our  history  what 
the  effect  of  that  is,  viz.,  that  the  noble 
person  who  brings  it  comes  into  this  House, 
and  sits  by  virtue  and  force  of  it ;  and, 

(a)  This  point  appears  to  have  been  decided 
in  conformity  with  Lord  Campbell's  view  in  the 
case  of  the  barony  of  Sydney  of  Penshurst  in 
1782.  The  then  Attorney-General  m&de  an 
elaborate  report  upon  the  case,  and  it  was  finally 
determined  by  a  resolution  of  the  Committee 
for  Privilegei  on  17th  June  1782.  5  E^own, 
Oh.  Ca.  509.— Note  in  Macq. 

(6)  Bee  above,  p.  4^S,  and  Egerton  v.  Browti' 
low,  above,  p.  193. 

»■  voa  PMiTiLBaat. 


without  any  single  word  in  the  writ  speak- 
ing of  a  descendible  quality,  it  gives  to 
him  at  once  upon  his  sittinK  an  hereditable 
estate,  it  ennobles  the  whole  of  his  blood 
to  the  extent  of  his  lineal  heirs.  But  how 
is  that  consistent  with  the  case  of  the 
present  claimant,  who  comes  here  upon  a 
patent  giving  only  a  life  estate  ?  He  would 
tell  yon  that  the  very  last  thing  he  desires 
is  an  inheritable  estate.  Assuming  the 
right  to  be  in  the  Grown,  the  Grown  has 
not  exercised  the  right  to  grant  such  an 
estate  beyond  a  direct  and  clear  life 
interest.  It  would,  therefore,  in  the  way 
in  which  my  noble  and  learned  friend  pats 
it  to  your  lordships,  be,  in  point  of  fact, 
a  surprise  upon  the  Grown  itself.  Because 
what  would  be  the  effect?  The  moment 
he  sat  upon  that  bench  by  virtue  of  a  writ 
of  summons  he  would  possess  a  dignity 
which,  in  case  of  his  death,  would  descend 
to  his  daughters. (a)  Is  the  Grown  at  this 
time  of  day  over  in  the  habit  of  granting 
even  to  the  most  favoured  subject  a  patent 
extending  to  females  ?  We  know  that  the 
fact  is  so  much  the  other  way  that  in  point 
of  fact  all  patents  are  now  confined  to 
heirs  male,  and  therefore  a  woman  never 
can  take  under  such  a  limitation.  1 
appreuend,  therefore,  that  nothing  on  earth 
can  be  more  clear  than  the  distinction 
which  I  have  pointed  out,  and  I  think 
there  never  was  a  greater  fallacy  (1  say  it 
with  great  respect  to  my  noble  friond, 
from  whom  I  am  always  sorry  to  differ), 
than  that  which  he  has  now  stated  to  the 
House,  confounding,  in  fact,  one  case  with 
the  other.  With  respect  to  the  right 
honourable  and  learned  claimant,  I  have 
great  respect  for  him,  I  should  be  sorry  to 
say  a  single  word  that  should  be  painful  to 
him,  and  I  have  no  intention  of  doing  so. 
I  shall  be  very  happy  indeed  to  see  him 
here  if  he  comes,  as  he  ought  to  come, 
with  a  patent  descendible  to  his  heirs 
male  ;  but  if  he  comes  in  any  other  shape, 
depend  upon  it  the  opiniCn  of  the  House 
must  be  taken,  and  he  never  can  take  his 
seat  in  this  House  till  that  opinion  has 
been  declared. 

My  lords,  independently  of  principle, 
we  have  the  precedent  of  the  Bramw 
case.(&)  In  that  case  every  argument  abcmt 
delay  might  have  been  used  just  in  the 
same  way.  The  noble  person  there  claimed 
to  sit  as  a  British  peer  upon  the  ground  of 
a  patent  of  the  Crown,  and  yet  t£e  House 
itseU'  raised  a  question  upon  the  right  t^) 
that  dignity ;  and,  the  Queen  herself 
being  present  in  the  House  during  the 
whole  of  the  debate,  which  was  oontisued 
for  a  very  long  time,  it  was  decided  in  the 
negative,  and  that  noble  person  did  not 

(a)  8ee  above,  p.  514. 
ijb)  See  below,  p.  «1. 
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take  his  8eat.(a)  That  appears,  therefore, 
to  be  a  precedent  which  is  direct  It  con- 
trary to  the  principle  put  forward  oy  my 
noble  and  learned  friend. 

In  the  course  of  the  farther  discussion 
which  followed  (()  \i  was  arranged  that 
Lord  Lyndhurai  should  be  assisted  in  col- 
lecting authorities  for  the  Oommittee  by 
Lord  Brouglham  and  Lord  8L  Leonards ^ 
and  also  by  Mr.  Flemmg,  the  well-known 
peerage  lawyer. 

It  was  also  arranged  that  the  docnmen* 
tary  evidence  should  be  put  in,  and  that 
copies  should  afterwards  be  printed  for  the 
use  of  the  Committee,  the  copies  to  be 
printed  (1)  as  in  the  originals;  (2)  with  the 
Latin  abbreviations  extended ;  and  (3)  in 
translations. 

Lord  CAMPfifiLL,L.C. J. :  lunderst  mdthat 
it  is  to  be  considered  as  a  recommendation 
of  the  Committee,  that  a  motion  should  be 
made  in  the  House,  to  give  notice  to  the 
right  honourable  claimant  that  he  may  be 
heai*d  by  himself  or  his  counsel. 

Lord  C&jlnwobtu,  L.C.  :  My  lords,  I 
think  I  may  say  I  am  authorized,  in  con- 
seqaence  or  a  letter  that  I  received  from 
my  nnble  and  learned  friend  two  days  ago, 
to  state  that  if  sach  a  motion  is  made  he 
will  respectfully  decline  to  take  any  part 
in  these  proceedings.  He  considers,  and 
I  cannot  help  repeating,  I  think,  rightly, 
that  this  whole  qaestion  is  now  ccn-am  rum 
judiee.  Joat  in  the  same  way  as  I  be- 
lieve he  intends  to  present  himself  at  your 
lordships*  bar — meaning,  I  must  say,  no 
disrespect  to  your  lordships'  house,  but  in 
order  to  claim  his  admission  by  virtue  of 
his  patent  and  his  writ,  or  of  his  writ 
alone — just  in  the  same  way  as  he  means 
to  take  that  course  does  he  mean  respect- 
fully to  decline  the  jurisdiction  of  this 
Committee.  He  says  he  has  never  had  any 
intimation  given  to  him  that  this  matter 
has  been  referred  by  Her  Majesty  to  the 
House ;  and  that  till  he  has  such  intima- 
tion he  dots  not  mean  to  appear. 

Lord  Campbell:  My  lords,  that  is  a 
very  proper  intimation  to  come  from  my 
noble  and  learned  friend,  but  it  will  not  at 
all  dispense  with  the  necessity  of  our  pro- 
ceeding regularly,  and  giving  notice  to  the 
right  honourable  claimant. 

The  Marquis  of  Clanbicasdr,  in  the 
course  of  further  discussion,  observed  that 
both  the  Lord  President  (Earl  Granville), 


(a)  The  Bake  of  Hiimilton  was  at  the  time 
sitting  in  the  House  as  one  of  the  sixteen  Scotch 
peer?.  He  never  claimed  to  sit  as  Duke  of 
firandon,  although  he  insisted  upon  the  validity 
of  the  patent  by  which  he  was  created  Duka  of 
Brandon. — ITotein  Maeq.  -See  below,  p.  661.  . . 

(6)  0fe  Macqueen's  Report. 


and  the  Lord  Chancellor,  had  stated  that 
they  advised  the  Crown  to  make  this  cre- 
ation in  order  to  try  the  question. 

Earl  Granville:  I  certainly  never  stated 
that  this  life  peerage  had  been  conferred 
upon  Baron  Parke  with  a  view  to  try  the 
question.  In  the  course  of  the  arrament 
it  had  been  stated  by  the  noble  and  Teamed 
lo  *d  that  this  was  rather  a  wanton  exercise 
of  the  prerogative  in  the  case  of  a  gentle- 
man who  was  cot  likely  to  have  children. 
I  stated  as  an  answer  to  that,  that  tho 
offer  having  been  made  by  the  Queen'K 
permission  five  years  ago  to  a  learned  and 
\  ery  distinguished  jud^e,(a)  he  thinking 
it  a  fit,  legal,  and  constitutional  thing,  yet 
declined  it,  chiefly  upon  the  grouna  that 
he  knew  it  would  be  unpopular  among  a 
certain  portion  of  his  professional  breth- 
ren, and  he  liad  the  weakness,  he  said,  to 
sh  rink  from  that  unpopular itv.  It  was  said 
that  that  being  the  case,  ana  the  Govern- 
ment being  still  of  opinion  that  it  was  a 
desirable  thing  to  do,  it  was  clearly  an 
advantage  to  them  that  a  man  of  the  emi- 
nent character  of  Lord  Wensleydale  should 
be  the  first  to  receive  a  patent  of  this 
nature. 

Lord  Cranwobtu,  L.C:  It  has  been 
stated  that  I  intimated  that  Lord  Wensley- 
dale  had  been  selected  in  order  to  try  the 
validity  of  such  a  proceeding  as  this.  Now 
I  can  only  say  that  it  is  impossible  that  I 
could  have  used  such  an  expression,  when 
I  protest  solemnly  that  it  never  occurred 
to  me  till  the  evening  before  Parliament 
met  to  hear  a  whisper  from  anybody  as  to 
tho  illegality  of  this  proceeding.  What  I 
did  say  was  this.  My  noble  friend  behind 
me  suggested  that  there  were  difficulties 
to  be  encountered  upon  the  part  of  any 
gentleman  first  accepting  such  an  honour 
if  it  was  to  be  supposed  that  it  was  con- 
ferred upon  him  either  because  he  was 
poor,  or  Decause,  having  a  large  family,  he 
might  otherwise  entail  a  poor  posterity 
upon  this  House.  And  I  did  state  that  it 
had  occurred  to  Her  Majesty's  Gh;>vern- 
ment  that  there  could  not  be  a  fitter  instance 
in  which  to  confer  such  an  honour  for  the 
first  occasion  than  that  of  Lord  Wenaley* 
dale,  who  was  neither  a  poor  person,  nor  a 
person  likely  to  entail  any  posterity  at  all 
upon  the  House.  That  is  what  I  said,  and 
1  believe  all  that  I  said.  For  I  repeat, 
that  until  the  evening  before  we  met  in 
this  House  the  >vcek  before  last,  I  never 
heard  a  whisper  from  anyone  suggesting 
a  doubt  of  the  validity  of  the  proceeding. 
Of  course  one  does  not  like  to  allude  to 
private  conversations,  but  my  noble  and 
learned  friend,  the  Lord  Chief  JusUce,  will 
bear  me  out  when  I  say  this,  that  when 


I 


(a)  Dr.  Luihington.  {  see  sbove,  p.  509. 
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first  he  alluded  to  the  sabject  to  me, 
whioh  he  did  in  a  very  friendly  way  on  the 
first  day  of  term,  he  snggested  extreme 
doubt  as  to  the  policy  of  the  measure,  but 
he  added,  "  As  to  the  legality  of  it  I  have 
not  the  least  doabt  ou  earth.  ' 

Lord  Campbell  :  No,  no. 

Lord  Ckanworth,  L.O.  :  I  can  only  say 
that  I  am  sure  if  my  noble  and  learned 
friend  says  it  was  not  so,  I  misunderstood 
him ;  but  I  protest  most  solemnly  that  he 
did  say  something  to  me  which  I  so  under- 
stood, and  which  no  doubt  therefore  I 
misunderstood.  He  will  remember  the 
conversation  to  which  I  allude,  and  cer- 
tainly that  was  what  I  supposed  him  to 
have  said,  but  I  have  no  doubt,  errone- 
ously supposed. 

Lord  LiTNDHUBST :  The  moment  I  spoke 
to  my  noble  and  learned  friend  about  it, 
he  declared  his  opinion  to  be  that  which 
he  has  expressed  over  and  over  again  in 

this  House. 

Lord  Campbell  :  My  lords,  allow  me  to 
state  what  passed  between  my  noble  and 
learned  friend  and  my«elf.  When  I  had 
the  honour  to  attend  his  lev^  on  the  first 
day  of  term,  having  heard,  but  not  be- 
lieving, that  Baron  Parke  was  to  be  called 
up  to  this  House  as  a  peer  for  life,  I  said 
to  him,  **It  surely  cannot  be  true  that 
Baron  Parke  is  to  have  a  life  peerage  ;  "  he 
said,  '•  It  is  quite  true;  "  then  said  I,  **  I  j 
am  sorry  I  shall  be  obliged  to  make  a  row 
about  it  as  soon  as  Parliament  meets." 

Earl  Gbanville  :  I  am  sure  the  noble  i 
and  learned  lord  will  not  think  it  disre- 
spectful in  me  if  1  venture  to  ask  him,  he 
having  told  my  noble  and  learned  friend 
on  the  occasion  referred  to  that  it  was 
illegal,  and  that  it  was  not  competent  to 
the  Crown  to  create  a  life  peerage,  whether 
his  memory  affords  him  the  precise  date 
within  the  last  five  years  when  he  changed 
his  opinion  since  informing  the  House 
that  it  was  within  the  Queen's  preroga- 
tive to  create  such  a  peerage.(a) 

Lord  Campbell  :  My  lords,  I  had  never 
formed  any  decisive  opinion  upon  the 
question  one  way  or  the  other.  Li  the 
debate  the  other  night,  I  frankly  acknow- 
ledged what  had  been  the  impression  upon 
my  mind,  as  upon  that  of  most  other  men 
who  had  not  investigated  the  question, 
because  Lord  Coke  had  said  that  a  peer  for 
life  might  lawfully  be  made.  I  was  not 
in  the  remotest  decree  aware  upon  what 
that  doctrine  restea ;  I  knew  of  no  prece- 
dent either  on  the  one  side  or  on  the 
other,  and  my  impression  certainly  was 
such  as  I  stated ;  but  when  I  come  to 
examine  the  qniestion,  and  when  I  find 
thattiiere  has  oeen  no  such  instance  for 


4rO0  years,  and  that  beyond  the  400  jwn 
no  instance  has  been  produced,  in  which  a 
commoner  has  sat  in  this  House  as  a  peer 
for  life,  I  am  led  at  all  events  to  entertain 
grave  doirbts ;  and  unless  I  see  some  such 
instance  produced,  I  shall  come  to  the 
opinion  that  it  is  beyond  the  prerogative 
of  the  Crown  to  create  such  a  peerage. 

Further  evidence  having  been  gone  into, 
the  Committee  for  Privileges  adjourned  to 
Monday,  the  18th  of  February;  and  the 
House  resumed. 


(a)  See  above,  p.  517. 

IMITTBB  FOB  PuiVXLBOBS. 


In  the  House  of  Lokds. 

Lord  Campbell,  L.C.J. :  I  will  now  moye 
that  notice  be  given  to  the  right  honourable 
claimant  under  this  patent,  that  he  may 
be  heard  before  the  Committee  for  Privi- 
leges by  himself  or  his  counsel.  I  do  not 
know  whether  it  will  be  necessary  to  add 
(I  do  it  from  a  most  anxious  desire  to 
treat  him  with  the  utmost  respect  and 
courtesy)  that  if  he  appear  in  person  he 
may  sit  upon  the  woolsack  and  speak  from 
the  woolsack. 

Lobd  Chancbllob:  I  think  my  noble 
and  learned  friend  and  the  House  will  feel 
that  qudcunque  vid  data  the  order  must  be 

"That  the  Right  HoBourable  James  Baron 
Wensleydale  have  notice  given  to  him." 

Nobody  has  questioned  the  right  of  Her 
Majesty  to  create  him  Baron  W'enile^ak 
for  some  purposes.  The  only  Question 
is  whether  that  patent  will  give  him  the 
right  to  attend  this  House. 

Earl  of  Derby:   That  question  having 
been  raised,  I  just  wish  to  call  your  lord- 
ships* attention  to  what  certainly  struck 
me  with  some  surprise,  namely,  that  I  find 
the  name  of  Baron  Wetuleydale  upon  the 
Roll    of    Members    of    your     lordships' 
House.    I  do  not  know  whether  that  is 
strictly  in  accordance  with  former  pre- 
oedentfl ;  but  the  House  at  present  not 
having  cbdmitted  the  claim  of  that  learned 
person  to  sit  in  this  House,  it  certainly 
struck  me  with  surprise  to  find  his  name 
upon  the  Boll  of  Members  of  your  lord- 
ships' House.    I  do  not  mean  to  raise  any 
question  upon  it,  but  I  do   think  that 
under  the  peculiar  circumstances  of  the 
case  such  an  occurrence  should  not  pass 
without  the  notice  of  your  lordships,  and 
therefore,  I  think  it  right  to  call  yoor 
lordships'  attention  to  the  fact  that  it  has 
so  happened,  and  to  beg  that  the  right  of 
Baron  Wensleydale  may  not  be  held  to  he 
assumed  by  the  admission  of  his  xuub« 
upon  the  Boll,  and  also  that  it  may  not  be 
xnade  a  precedent  for  any  future  occasion, 
if  Buch  should  arise. 
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Lord  Bedesdale:  The  roll  (a)  ia  pre-  •  he  address  the  Uoase  from  his  seat,  ex- 
pured  by  the  clerk,  and  it  is  of  no  an-  cept  nnder  a  heavy  penalty  ;  and  it  was 
thorify  npon  a  anestion  of  this  sort.  He  for  obvions  reasons  desirable  that  he 
has  nothing  to  ao  with  forming  any  jndg-  \  should  not  be  called  upon  to  speak  Arom 
ment  as  to  the  validity  of  the  title,  but  he  !  the  bar. 

would  merely  put  the  name  of  Lord,  Lord  Campbell,  L.C.J. :  My  lords,  lam 
Wemleydala  npon  the  roll,  npon  finding  {  quite  ready  to  follow  the  suggestion  which 
that  the  patent  was  issued.  I  wish  to  call  has  been  made.  I  merely  move,  with  your 
the  noble  and  learned  lord's  attention  to  !  lordships'  permission,  that  the  Bight 
the  terms  of  the  motion  which  be  has  |  Honourable  Baron  WensleydaJe  may  be 
made.  heard  by  bis  counsel  before  the  Committee 

Lord  Bkougham  :  I  wish  to  suffgest  to    for  Privileges. 

my  noble  and  learned  friend,  the  pro-        Moved 

priety  in  such  an  important  matter  as  his  I 

present  motion,  ana  in  the  peculiar  cir-  I  "That  the  Bight  Honourable  James  Baron 
cnmatances  in  which  we  now  are,  of  his  \  Wensleydale  be  at  liberty  to  be  heard  by  his 
not  making  it  now,  but  giving  notice  of  it  '  counsel  if  he  think  fit,  on  Monday  next,  before 
for  a  future  occasion.  .  *^®  Committee  for  Privileges,  to  whom,  &c." 

Lord  Campbell,  L.C.J. :  With  the  per-        Agreed  to.  (a) 
mission  of  the  House  I  will  withdraw  the 

motion  I  have  made,  giving  notice  that  on  tic     j -ci  u  -lOi-i. 

Thnrsd.y  I  shall  move  tlat  that  distin-  Monday.  February  18th. 

goished  individual,  by  whatever  title  he  ,  On  a  motion  in  the  House  of  Lords  to 
may  be  called,  shall  have  notice  that  we  i  ao  into  the  Committee  for  Privileges,  the 
are  ready  to  hear  him  by  himself  or  his  !  Loed  Chakcellob  acquainted  the  House 
counsel  before  the  Committee  for  Privi-  j  that  he  had  received  a  letter  from  the 
leges.  I  Lord  Wensleydale,  declining  to  appear  by 

Marouis  of  Lansdowne  :  My  lords,  I  ;  counsel  before  the  Committee  for  Privi- 
really  reel  that  it  is  impossiblo  to  admit  a  \  leges. 

doubt   as    to    the   title    by  which  Lord  ;      The  letter  was  read  as  follows,  viu. : — 
Wensleydale  is  to  be  called.     Her  Majesty  .  "  Ampthill  Feb.  16. 

has  conferred  that  title  upon  him.  Mv  "  My  Lord  Chancellor.— I  have  the  honour 
noble  and  learned  friend  upon  the  bench  i  to  acknowledge  the  receipt  of  an  order  of  the 
opposite  hafi  made  great  progress  in  his  House  of  Lords  of  the  12th  instant,  giving  me 
opinions  open  this  subject.  Whereas  in  liberty  to  be  heard  by  counsel,  if  I  think  fit,  on 
former  years  he  held  that  Her  Majesty  Monday  next  before  the  Committee  for  Privi- 
had  the  riffht,  privilege,  and  prerogative  leges,  to  whom  it  was  referred  to  examine  and 
of  calling  Curd  Wensleydale  to  this  House  ;  consider  a  copy  of  the  letters  patent  purporting 
as  a  baron  for  life,  he  has  now  stated  that  '  to  create  me  a  baron  for  life.  I  will  thank  your 
npon  looking  into  the  anthonties  he  has  (  lordship  to  state  on  my  part  to  their  lordships 
altered  that  opinion  which  he  once  held.  !  that  I  decline  to  appear  by  njy  counsel  before 
But  neither  my  noble  and  learned  friend,    the  Committ«,  for  Privileges.  I  have  the  honour 

nor  any  other  noble  and  learned  lord  in    ^  ^«'  %our  lordshin's  obedient  servant 
this  House,  has  up  to  this  moment  ven-  ^^°'  ^^'^^'^^'P  «     MVeL^ktdaLe  " 

tared  to  intimate  a  doubt  as  to  whether 

Her  Majesty  has  or  has  not  a  right  to  Lord  Campbell,  L.C.J. :  Nothing  can  be 
confer  title'  and  precedence  upon  Lord  i  more  becoming  and  more  respectful  than 
Wensleydale.  I  conceive  that  to  be  a  ,  that  letter,  but  it  is  very  different  from 
totally  different  question.  I  conceive  it  what  my  noble  and  learned  friend  the  Lord 
to  be  a  question  which  admits  of  no  Chancellor  told  us  when  we  last  met-  -that 
donbt.  I  Baron  Wensleydale  would  not  appear  before 

Lord  Eedesdalb  did  not  think  it  de-  i  as  because  he  said  that  this  proceeding 
lirable  that  Lord  Wensl&ydaU  should  be    was  coram  non  judice. 
heard  in  person.    In  any  case  he  could        Some  further  discussion  followed ;  the 
have  no  claim  to  be  heara  from  the  wool-    House  then  resolved  itself  into  a  Com- 
sack,  being  no  longer  a  judge,  nor  could    mittee  for  Privileges,   and  further  evi- 

dence  was  produced. 

Lord  Ltndhubst  stated,  that  at  the  con- 

(a)  A  Roll  of  the  Lords  Temporal  is  pre-    ©lusion  of  the  evidence  he   proposed  to 
pared  by  the  Garter  King  at  Aims,  and  de-    nioye  that  the  Committee  do  agree  to  the 
livered  in  at  the  commencement  of  each  session    f^llrtwi'Tiw  l^Anni^f . 
of  Parliament.    From  thai  document  the  Roll  ;  'oAi^^^^g  ^^P^^^ ' 

of  the  Lords  ie  made  up  and  printed.  The  '  « The  Committee  Itave,  as  directed  by  the 
Brandon  case  originated  in  an  objection  taken  .  House,  examined  and  considered  the  copy  of 
to  the  entry  of  the  Duke  of  Hamilton  as  Duke  \  the  letters  patent  purporting  to  create  the  Right 

of  Hamilton  and  Brandon  in  the  Roll  of  the  ! 

Lords  for  1711.— Note  in  Macq.  (a)  Lords'  Journ,  l«56,  Feb.  12th,  p.  29. 
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Honourable  Sir  James  Parke,  knight,  a  baron  of 
the  United  Kingdom  for  life ;  and  they  report  it 
as  their  opinion,  that  neither  the  said  letters 
patent  nor  the  said  letters  patent  with  the  usual 
writ  of  summons  issued  in  pursuance  thereof, 
can  entitle  the  grantee  therein  named  to  sit  and 
vote  in  Parliament/* 

Adjourned  to  Friday  next,  five  o'clock. 


Friday,  the  22nd  of  February. 

In  the  House  op  Loads. 
Motion  to  Consult  the  Judges. 

The  Loud  Chancellou  havinc;  taken  his 
place  on  the  woolsack,  Lord  Glenelg 
moved  that  the  following  questions  be  put 
to  the  judges: — 

I.  Is  it  in  the  power  of  the  Crown  to 
create  by  patent  tne  dignity  of  a  baron  of 
the  United  Kingdom  for  life  P 

II.  What  rights  and  privileges  does 
such  a  grant  confer  P 

Lord  Glenelg  :  My  lords,  I  say  it  with 
great  deference  to  the  legal  authorities  of 
this  House,  but  it  does  seem  to  me  that 
we  may,  and  that  we  ought,  to  bring 
before  the  judges  of  this  land  questions, 
not  respecting  the  privileges  of  Parlia- 
ment, but  respecting  the  law  of  the 
land.  It  is  on  that  ground  I  wish  to 
appeal  to  the  judges  for  their  assistance. 
Tne  great  question  to  which  we  want  an 
answer  is,  whether  this  patent  is  legal 
or  illegal.  We  have  not  hitherto  been 
able  ti)  obtain  a  definite  answer  to  that 
question,  and  that  is  what  we  are  now 
seeking.  I  say  it  is  a  question  of  law, 
and  not  merely  of  the  privileges  of 
Parliament.  It  may  be  that  the  privi- 
leges of  this  House  may  be  involved  in  it, 
or  may  be  involved  in  parts  of  it ;  but  the 
main  question  is  a  question  of  law,  and 
purely  a  question  of  law.  The  very  first 
day  of  the  discussion  we  had  an  argument 
between  the  noble  and  learned  lord  on  the 
woolsack  and  the  noble  and  learned  lord 
opposite,  precisely  on  the  ground  of 
legality  or  illegality ;  and,  therefore,  I 
say  it  is  a  question  of  law  which  may 
justly  be  referred  to  the  judges. 

We  are  desired  by  our  decision  this 
night,  so  to  limit  and  abridge  the  pre- 
rogative of  the  Crown,  as  that  the  lapse  of 
a  certain  period  of  time  should  be  of  itself 
a  bar  to  it.  Let  me  ask  you,  my  lords, 
what  is  the  law  which  this  House  recog- 
nizes respecting  the  operation  of  the 
lapse  of  years  on  claims  of  peerage  P  By 
the  law  of  the  land,  as  you  know  very 
well,  no  length  of  time  can  bar  a  peer 
from,  claiming  his  privileges  in  this 
House.  You  assert  this  with  the  most  I 
indicant  resistance  to  any  opposite 
opinion.    Why,  my  lords,  in  the  question 


of  the  Montrose  Peerage,  a  noble  and 
learned  lord,  (a)  in  perfect  consistency 
with  his  conduct  on  this  occasion,  de- 
clared that  350  years  ought  to  bar  a  peer 
from  coming  before  this  House  and  claim- 
ing a  seat  in  it.(&)  But  all  the  learned 
lawyers  in  this  House  rose,  as  with  one 
consent,  to  crush  such  an  unfounded 
assertion.  I  believe  that  some  of  the 
noble  and  learned  lordd  whom  I  addre-os 
were  at  that  moment  in  this  Honse,  and 
with  one  voice  those  noble  and  learned 
lords  contended  that,  according  to  the 
laws  of  this  country,  there  is  no  bar  to 
the  time  at  which  a  peer  may  claim  his 
dignity.  Then,  I  must  say,  it  seems  to 
me  peculiarly  ungraceful  for  us,  who  are 
BO  jealous  of  our  own  privileges,  and  who 
contend  that  no  lapse  of  years  can  bar  a 
claim  to  a  peerage,  to  go  out  of  our  way 
to  assert  and  to  maintain  that  lapse  of 
years  shall  bar  the  prerogative  of  the 
Crown.  I  say,  is  it  just  P  Is  it  worth j  of 
the  House  of  Peers  P  Is  it  worthy  of 
those  who  feel  themselves  to  be  the 
guardians  of  the  throne  ?  Is  it  worthy  of 
those  whose  ancestors  have  ever  been  the 
protectors  of  the  prerogative  of  tte 
Crown  ? 

Lord  Campbell,  L.C.J. :  My  lords,  as  my 
noble  friend  did  not  at  all  state  what  his 
question  was,  or  try  to  show  that  the  ques- 
tion came  within  the  category  of  those 
questions  upon  which  your  lordships  are 
constitutionally  used  to  consult  the  judges, 
I  will  confine  myself,  in  the  few  observa- 
tions which  I  have  to  make,  to  that  point 
which  is  now  regularly  before  the  House. 
What  is  the  first  question  P 

*•■  Is  it  in  the  power  of  the  Crown  to  create  bj 
patent  the  dignity  of  a  baron  of  the  Cnited 
Kingdom  for  life  ?  " 

My  lords,  would  you  ask  the  fifteen  judges 
to  answer  a  question  about  which  there  is 
not  one  particle  of  doubt  ?  My  lords,  there 
is  not  a  particle  of  doubt  that  the  Crown 
may  create  anything.  The  Crown  might 
create  a  baron  for  life,  or  for  twenty 
years,  or  for  the  life  of  another,  or  during 
the  pleasure  of  the  Crown.  The  Crown 
might  not  only  create  a  barony  but  might 
create  any  other  honour,  any  new  dignitf, 
and  grant  it  at  the  pleasure  of  the  Crown. 
There  the  maxim  would  apply,  **  c/i/ns  «< 
dare  ejus  est  disjponere."  But  that  is  a 
very  different  question  from  having  the 
power  to  appoint  a  legislator,  a  person  to 
sit  and  act  as  a  member  of  this  Honse, 
and  that  is  the  question  which  we  shall 
ultimately  have  to  decide.    There  can  be 


(a)  Lord  St.  Leonards. 
(6)  1  Macq.  401. 
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no  reason  wbateyer  to  assemble  the  iudgos 
to  answer  a  qnestion  to  which  only  one 
answer  can  be  ^iven. 
llien  what  follows : 

"  What  rights  and  priyileges  does  such  a 
grant  confer?  " 

It  is  not  proposed  that  there  shall  be  any 
argument  at  the  bar  whereby  the  judges 
shall  be  assisted,  bnt  they  are  to  sit 
down  and  write  a  treatise  upon  the  rights 
of  a  peer  for  life.      "  What  rights   and 

Siyileges   does  such  a  grant  confer  P  ** 
J  lords,  I  do  nob  know  where  they  would 
begin.     I  was  looking  at  Blaehatone  this 
morning,  and  he  says  that  the  first  right  ! 
of  a  baron  in  Parliament  is  to  kill  deer 
whilst  coming  to  Parliament  in  the  king's 
forests,  sounding  a  horn  if  the  keeper  is  i 
not  preBent.(a)    Wouid  the  learned  judges  ' 
begin  by  saying  that  a  peer  for  life  has  I 
that  right  P     Well  then,  the  next  thing  ' 
that  BUuksione  specifies  is,  that  a  peer  is 
to   be  an   hereditary  councillor    of   the 
Crown.  Would  the  learned  judges  consider 
whether  a  peer  for  life  is  to  be  an  here- 
ditary councillor  of  the  Crown  P    Then 
there  are  various  privileges  which  peers 
possess,  some  of  them  of  a  grave  and  some 
of  them  of  a  ludicrous  nature.    But  you 
must  have  a  treatise  in  writing  upon  that 
subject.     It  would  be  a  very  voluminous 
publication.    And  then,  do  you  suppose 
that  all   the  fifteen  judges  would  agree 
upon  each  of  these  question — whether  a 
peer  for  life  has  this  status  ?  or  his  wife 
and  his  daughter  ?  aud  whether  upon  the 
death  of  her  husband  a  peeress  continues 
to  have   her  privilege  P    Does  my  noble 
friend  mean  all   those   questions    to    be 
answered  P    He  said  he  should   like  to 
know  what  effect  the  Revolution  had  upon 
the  prerogative  of  the  Crown.     But  there 
is  ne   anch    question    here.     What    the 
judges  are  to  sit  down  to  do  is,  to  tell  us 
all  the  rights  and  pnvileges  belonging  to  a 
peer  for  life.    Now,  my  lords,  I  have  the 
most  profound  respect  and  reverence  for 
my   learned    brethren ;    they    are    most 
learned  and  most  honourable,  and,  within 
their  own  proper  functions,  I  believe  that 
they  discharge  their  duties  in  a  manner 
deserving  of  the  highest  commendation. 
Bat  I  should  be  exceedingly  sorry  if  they 
were    to    be    taken    from    their    proper 
judicial  duties  to  sit  down  to  write  such 
a  treatise  as  that  now  proposed. 

When  would  it  be  finished  P  Why,  my 
lords,  they  might  reasonably  require  not 
only  till  the  end  of  the  Session,  but  at 
least  the  long  vacation  until  another 
Parliament  meets,  before  they  could 
possibly  be  expected  to  give  an  answer 
to  those  questions.    They  were  treated  a 


(a)  1  Bla.  Com.  167. 


little  sharply  in  the  Bridgewater  case,('a) 
for  giving  their  opinions  a  little  hastily  ;  I 
hope  they  would  take  care  to  avoid  that 
in  future  ;  and  I  am  sure  that  having  to 
answer  all  those  questions,  it  could  not 
rensouably  be  expected  they  should  take 
a  less  period  than  seven  long  years. 

My  lords,  the  real  question  here  is, 
whether  a  patent  from  the  Crown  to  a  baron 
for  life  can  give  him  a  right  to  sit  in  this 
House  ?  I  will  not  at  all  try  to  reconcile — 
which,  however,  I  think  I  could  well  do — 
the  authorities  upon  that  subject,  which 
my  noble  friend  has  a  little  perverted. 
Bin,  my  lords,  that  is  the  question,  and 
that,  I  say,  is  a  question  of  privilege 
which  this  House  and  this  House  alone 
ought  to  determine,  and  upon  which  the 
judges,  I  believe,  could  refuse  to  give  any 
opinion.  If  they  have  any  respect  for 
antiquity,  and  if  they  regard  what  their 
predecessors  have  done,  they  would  posi- 
tively refuse  to  give  an  answer  to  such  a 
question.  If  the  grantee  of  the  Crown 
under  a  patent  comes  to  this  House  and 
claims  to  sit  here,  you  inquire  whether  he 
is  entitled  to  sit  here  or  not.  It  is  clearly 
for  him  to  claim  his  privilege  to  sit  here. 
It  is  our  duty  to  say  whether  he  is 
entitled  to  do  so  or  not.  Then  it  resolres 
itself  into  a  question  of  privilege,  de- 
pending upon  the  lex  et  consuetudo  Farlia- 
menti,  upon  which  the  judges  have 
invariably  refused  to  give  any  opinion. 

My  lords,  I  shall,  I  think,  employ  your 
time  more  usefully  by  giving  you  a  few 
authorities  upon  this  subject,  than  by 
trying  (which,  i  think,  if  I  were  permitted, 
I  might  do  successfully)  to  answer  the 
arguments  of  my  noble  friend  upon  the 

feneral  merits  of  the  question.  My  lords, 
will  begin  by  what  was  said  by  the 
judges  in  Thorvfi*8  case, (6)  in  the  reign 
of  Henry  the  Sixth.  Upon  that  occasion 
the  judges  were  consulted  upon  the  ques- 
tion of  Parliamentary  privilege.  And 
here  is  what  they  say.  The  question  arose 
in   the  time  of  that  great  judge   Chief 

(a)  See  above,  p.  194. 

(b)  Thorpe's  ca«e.  Rolls  of  Parliament, 
vol.  5,  p.  2S9,  and  Uatseirs  Precedents,  vol.  1, 
p.  28.  This  case  is  very  peculiar.  Thomas 
Thorpe,  the  Speaker  of  the  House  of  Commons, 
and  a  Baron  of  the  Exchequer,  bad  been 
arrested  upon  a  judgment  obtained  against 
him  during  the  recess.  When  Parliament  again 
assembled,  the  Commonn  petitioned  both  the 
Crown  and  the  House  of  Lords  for  his  discharge 
from  prison.  The  House  of  Lords  consulted 
the  judges,  who  gave  the  answer  stated  by  Lord 
Campbell,  and  it  was  finally  decided  by  the 
Lords  that  the  privileges  of  Parliament  did  not 
entitle  Thorpe  to  his  discharge,  and  the  Com- 
mons were  directed  to  elect  a  fresh  Speaker  in 
his  place;  they  submitted,  and  chose  another 
Speaker. — Note  in  Macq. 
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Justice  Fartesoue,  ftnd  he  and  his 
brethren  acting  nnanimonslj  came  to  this 
resnlt — 

"  Fortescae,  Chief  Justice,  and  all  the  judges 
answered  and  said,  that  they  ought  not  to 
answer  to  that  question,  for  it  hath  not  been 
used  aforetime  that  the  justices  should  in  any- 
wise determine  the  privilege  of  this  High  Court 
of  Parliament,  for  it  is  so  £gh  and  so  mighty  in 
its  nature  that  it  may  make  law,  and  that  that  is 
law  it  may  make  no  law,  and  the  determination 
and  knowledge  of  that  privilege  belongeth  to 
the  lords  of  the    Parliament  and  not   to  the 

justices. "(o) 

Earl  Gbakvxlle  :  What  wos  the  question 
there  P 

Lord  Camfb£LL,  L.C.J. :  I  suppose  my 
noble  friend  in  well  aware  that  the  ques- 
tion was  respecting  the  Speaker  of  the 
House  of  Commons,  I  think,  being  taken 
in  execution,  which  was  a  prime  question 
of  privilege.  It  was  not  relating  to  the 
admission  of  a  peer,  because  now  for  the 
first  time  has  there  been  a  demand  to  sit 
as  a  peer  where  there  was  good  ground 
for  thinking  that  the  patent  was  in  excess 
of  the  prerogative  of  the  Crown ;  but  it 
rests  entirely  upon  the  same  principle. 

Then  there  was  another  case,  and  that 
occurred  in  the  reign  of  Henry  the  Eighth. 
That  was  a  question  purely  respecting  the 
peerage,  namely,  where  a  commoner 
married  an  heiress  who  was  a  peeress  in 
her  own  right,  whether  the  commoner 
her  husband  had  the  right  to  sit  here  as 
her  representative.^  It  was  a  question, 
therefore,  respecting  the  right  to  sit  in 
this  House.  What  did  the  judges  say  P  (b) 
The  question  being,  whether  the  husband 
of  a  peeress  in  her  own  right  was  entitled 
to  sit  in  the  House  as  a  peer  (which  was  a 
question  strictly  in  analoey  to  the  ques- 
tion that  we  have  to  determine),  the 
judges  said — 

**  that  the  common  law  dealeth  little  with  titles 
and  customs  of  chivalry,  but  such  questions 
have  always  been  decided  before  the  Constables 
and  Marshals  of  England  '*  (c) 

Therefore  the  judges  positively  refnsed 
to  give  any  opinion  upon  that  question, 
whether  the  husband  of  a  peeress  in  her 
own  right  was  entitled  to  a  iummons 
to  sit  in  Parliament. 

(a)  Rot.  Pari.  v.  239. 

(6)  Cruise,  Dignities,  p.  106.  The  TMoi/'s 
Peerage,  Collins  11. 

(c)  At  a  very  remote  period  the  usual  prac- 
tice in  England  was  to  refer  such  questions 
to  the  Court  of  the  High  Constable  and  Earl 
Marshal,  there  to  be  determined  according  to  • 
the  rales  of  chivalry.  As  early,  however,  as 
the  11  Hen.  6.  (148S)  we  find  the  House  of 
Lords  called  upon  to  assist  the  Crown  in  dis- 
posing of  peerage  controvenies. — Hale,  Juris- 
diction of  the  Lords,  p.  105. — Note  in  Macq. 


Lord  CsAinfOBTH,  L.C. :  Who  pnt  that 
question  P 

Lord  Campbell,  L.C.J. :  It  was  the  king 
who  put  that  question.  If  the  judges  did 
not  answer  to  the  king,  I  think,  ct  iMiUo 
fortiori,  they  would  refuse  to  answer  if 
the  question  had  been  put  from  the  wool- 
sack by  the  predecessors  of  your  lordship. 

My  lords,  I  will  now  come  to  an  autho- 
rity which  has  been  very  much  and  very 
properly  relied  upon  in  this  House  during 
these  discussions,  and  you  may  be  sure 
that  this  authority  was  right,  if  he  dis- 
claimed his  ovm  powers  and  privileges 
and  prerogatives,  and  that  is  Lord  Coke* 
Now,  I  will  read  you  a  passage  from  the 
Fourth  Institute,  (a)  earnestly  begging 
your  attention  to  it — 

''  As  every  court  of  justice  hath  laws  for  its 
direction,  some  by  the  common  law,  some 
by  the  civil  and  canon  law,  some  by  peculiar 
laws  and  customs,  &c.,  so  the  High  Court  of 
Parliament  suia  prqpriis  legibus  ei  amsmetn- 
dinibus  tubsitiit.  It  is  lex  et  conmetudo 
Parliamenti,  that  all  weighty  matters  in  any 
Parliament  moved  concerning  the  peers  of  the 
realm  or  Commons  in  Parliament  assembled, 
ought  to  be  determined  by  the  course  of  the 
Parliament  and  not  by  the  civil  law,  nor  yet  by 
the  common  laws  of  this  realm.*' 

Nfow  mark  what  follows — 

**  And  this  is  the  reason  that  judges  onght 
not  to  give  any  opinion  of  a  matter  of  Parlia- 
ment, because  it  is  not  to  be  decided  by  the 
common  laws,  but  tecundum  legem  et  ccmauetu- 
dinem  Parliamenti,  and  so  the  judges  in  diven 
Parliaments  have  confessed." 

So  that  he  savs  in  eflfect,  a  long  suc- 
cession of  precedents  have  held  that  any 
(question  respecting  the  peers  of  the  realm 
is  to  be  decided  by  the  lex  et  coneuehtdo 
Parliamenti.  So,  he  says  the  judges  have 
always  confessed.  This  is  an  authority  to 
show  that  upon  such  a  question  it  would 
be  contrary  to  our  invariable  usage,  as 
well  as  contrary  to  the  constitution  and 
practice  of  the  country,  that  the  learned 
judges  should  be  consulted. 

My  lords,  Mr.  Justice  Blaeksione  (b) 
follows  in  the  same  way,  and  gives  an 
opinion  very  strongly,  almost  in  the  same 
words.  The  only  other  authority  that  I 
shall  mention  is  that  of  Chief  Justice  De 
Grey,{c)  who  says — 

"  Courts  of  justice  have  no  cognisance  of  the 
acts  of  the  House  of  Parliament  because  they 
belong  ad  aliud  eramen." 


(a)  4  Inst.  15,  in  the  chapter  on  the  High 
Court  of  Parliament. 

(6)  1  Bla.  Com.  164. 

(c)  Brass  Crosby*s  case,  8  Wils.  188.  See 
the  authorities  collected  and  discussed  in  Stocks 
dale  V.  Hansard,  3  St.  Tr.  N.S.  783, 
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My  lordBy  these  authorities  might  be 
greatly  multiplied ;  but  I  hold  that  they 
are  abundantly  sufficient  to  convince  your 
lordships  that  my  noble  friend  did  well 
to  avoid  a  qaestion  which  he  ought  to 
have  discussed,  because  he,  having 
stndied  the  law  in  former  times,  must  have 
been  well  aware  that  such  are  the  autho- 
rities, and  such  has  been  the  uniform 
practice  upon  this  question. 

Lord  Cranwobth,  L.O.  :  My  noble  and 
learned  friend  takes  umbrage  at  the  pro- 
posed reference,  because  the  judges  are 
to  be  first  asked  whether  the  grant  of 
snch  a  patent  is  legal,  and  he  scouts  the 
notion  of  asking  such  a  question,  as  to 
which,  he  sajs,  no  man  entertains  a  doubt. 
Is  that  the  feeling  of  mj  noble  and  learned 
friend   who  first    brought    forward   this  i 

Question  ?  Then,  why  did  he  refer  it  to  a 
'ommittee  for  Privileges  to  say  what  was 
the  efi^ect  of  a  patent  "puroorting  to 
grant  to  Sir  Jamee  Parke  a  barony  for 
life  **  ?  It  is  perfectly  clear  that  the  view 
now  DTopounded  by  my  noble  and  learned 
friend  is  an  after- thought.  My  noble  and 
learned  friend  found  that  the  view  which 
was  at  first  taken  was  too  preposterous, 
and  be  is  willing  to  recede  from  it ;  but 
the  form  in  which  he  at  first  put  the  case 
necessarily  led  to  such  a  cjuestion. 

Then  the  next  question  is,  "What 
rights  and  privileges  does  such  a  grant 
confer?  '*  Now,  no  doubt  the  object  of 
potting  this  question  to  the  learned 
judges  is  to  guide  your  lordships  in 
coming  to  a  safe  and  correct  conclusion 
npon  the  question  of  whether  such  a  grant 
does  or  does  not  entitle  the  holder  of  it  to 
a  writ  of  summons  and  to  come  to  this 
House.  I  presume  that  is  the  object. 
But  my  noble  and  learned  friend  suggests 
that  that  is  a  matter  upon  which  the 
jndges  cannot  give  an  opinion.  Now,  I 
say  that  is  an  entire  fallacy.  If,  for 
instance,  the  jndges  should  say  that  a 
person  haying  obtained  sach  a  patent  has 
no  right  to  b^  tried  by  his  peers,  and  that 
he  has  no  right  to  be  privileged  from 
arrest,  I  think  that  would  be  a  very  strong 
circumstance  indeed,  as  leading  to  the 
conclasion  that  he  would  have  no  right  to 
a  writ  of  summons.  If,  on  the  other 
hand,  the  judges  should  be  of  opinion 
that  he  would  have  a  right  to  be  tried  by 
his  peers,  and  that,  if  arrested,  he  would 
be  entitled  to  be  discharged,  and  that,  if 
sammoned  on  a  jury,  he  would  have  a 
right  to  say,  "  I  am  a  peer,  and  I  will  not 
serve  " — if  the  judges  should  come  to  that 
conclusion,  I  must  say  that  I  think  it 
would  throw  a  very  strong  burden  indeed 
upon  those  who  contend  that  he  is  not 
entitled  to  all  the  other  priyileges  of  the 
PMrage,and  that  the  onus  would  then  be  on 
them  to  show  where  the  distinction  exists. 

91600. 


But,  my  lords,  my  noble  and  learned 
friend  says  that  the  question  is  useless, 
because  he  thinks  that  we  cannot  get  the 
question  answered.     I  will  state  to  him 
a   mode    in    which,     speaking   with    all 
deference,  I  would  compel  the  jndges  to 
answer.    I  will  show  your  lordships  dis- 
tinctly a  case  in  which  they  might  be 
compeUed  to  decide  whether  such  a  patent 
entitles  the  holder  of  it  to  a  seat  in  this 
House.    My  lords,  I  will  put  a  case  which 
may,  perhaps,  excite  a  smile,  as  being  ex- 
travagant, out  a  case  that  might  occur, 
and  in   which  the  judges  must    answer 
whether  such  and  suoh  a  patent  entitles 
the  party  to  a  seat  in  this  House.    My 
lords,  by  the  statute  of  24  Oeo.  3.  c.  26.,(a) 
this  provision  is  made,  that  if  any  Mem- 
ber  of    Parliament    during    the    recess 
becomes    a    peer,   and  two   members  of 
the  House   of  Commons   certify  to  the 
Speaker  that  that  member  has  received 
a    writ     of     summons    to    attend    this 
House,  the  Speaker  is  authorized  and  re- 
quired within  a  certain  time  to  issue  a 
precept  to  the  Clerk  of  the  Crown  for  a 
new  writ.    Now,   suppose  we    put   this 
question  to  the  judges,  that  A.B.  was  a 
member  of  the  Honse  of  Commons,  that 
he  received    a  writ  of  summons  in  the 
words  of  that  which  has  been  issued  to 
Lord  Wen$leydalet  that  it  was  duly  certi- 
fied by  two  members  to  the  Speaker  that 
he  had  received  that  writ  of  summons, 
but  that  the  Speaker,  nevertheless,  wil- 
fully refused  to  issue  his  warrant  to  the 
Clerk  of  the  Crown,  and  thereupon  he  was 
indicted  for  a  misdemeanor  in  aisobeying 
the  Act  of  Parliament — I  say,   if   thi^ 
Question  were  put  to  the  judges,  whether 
tne  Speaker  could  be  convicted  upon  that 
indictment  or  not,  it  would  necessarily 
involve  the  question  whether  that  patent 
did  or  did  not  constitute  a  peerage  with 
a  right  to  sit  in  this  House. 

Now,  I  defy  my  noble  and  learned  friend 
to  get  out  of  that  difficulty.  That  is  a 
case  which  is  not,  I  admit,  likely  to  arise  ; 
but  if  that  qaestion  were  put  to  the 
judges,  it  would  compel  them  to  answer. 
Aye  or  No,  does  that  patent  entitle  the 
party  to  a  writ  of  summons  or  not  P  Is  it, 
in  short,  a  patent  which,  coupled  with  the 
writ  of  summons,  turns  him  out  of  the 
House  of  Commons  by  sending  him  into 
the  House  of  Lords  P  But,  my  lords,  as  I 
haye  stated,  I,  for  one,  should  be  perfectly 
satisfied  with  the  opinions  of  the  judges  in 
the  more  obvious  way  which  would  occur 
to  the  minds  of  persons  not  practised  in 
the  technicalities  of  the  law.  Put  the 
question  as  to  all  matters  round  about  this 
subject,  and  I  think,  if  we  wish  to  act 
honestly  upon  the  subject,  we  shall  have  no 

(a)  And  see  now,  21  &  22  Vict.  c.  110. ;  26 
Vict.  c.  20. ;  46  &  47  Vict.  c.  52.  8.  83. 
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difficulty  in  coining  to  a  conclnsion  apon 
the  question  which  is  directly  in  point. 
Now  as  to  the  authorities  upon  which  my 
noble  and  learned  friend  relies.  The  first 
is  the  case  of  Thorpe,  I  do  not  know 
how  the  question  arose  there,  bat  the 
judges  did  not  choose  to  answer  as  to  the 
lex  et  consuetudo  Pa/rlia/menii  ;{a)  certainly 
not ;  but  my  argument  from  which  I  have 
never  been  displaced  is,  that  this  is  not  a 

?uestion  of  lex  et  consudvdo  Parliamenti, 
t  is  a  question  of  lex  Coronoe.  Has  the 
Crown  the  right  to  demand  the  services  of 
one  of  her  subjects  in  this  House  ?(h)  That 
is  the  question  ?  When  Lord  Wensleydale 
comes  into  this  House  there  is  abundant 
authority  to  show  that  the  House  may  tell 
him  to  sit  where  they  please,  and  they  may 
use  his  services  as  they  please.  And  if  any- 
thing were  done  by  him  which  the  House 
thought  an  invasion  of  their  privileges,  the 
House  might  interfere,  and  the  judges 
would  properly  say,  We  have  nothing  to 
do  with  such  a  subject.  That  is  a  distinc- 
tion which  is  obvious  upon  the  surface. 

Then,  with  respect  to  the  next  case,(c)  I 
was  surprised  when  it  was  first  stated  by 
my  noble  and  learned  friend.  But  he  for- 
got to  say  that  it  was  a  question  put  by 
the  Crown.  The  Crown  wanted  to  know 
whether  a  particular  individual  had  or 
had  not  a  right  to  a  writ  of  summons,  and 
the  Crown  put  that  question  to  the  judges. 
The  sovereign,  I  think,  was  Henry  the 
Eighth.  1  do  not  wonder  that  the  judges 
were  rather  anxious,  if  they  could,  to  retire 
from  answering  that  question.  It  was  not 
a  very  safe  thing  to  do,  and  therefore  they 
answered  that  such  kind  of  questions  had 
usually  been  determined,  not  by  the 
judges,  but  by  the  Earl  Marshal  and  by 
certain  other  high  functionaries ;  that  is 
to  say,  the  Crown,  who  alone  is  the  person 
acting,  taking  advice  for  its  own  guidance 
hafi  been  in  the  habit  of  consulting  upon 
such  questions  as  this  not  the  judges  bat 
certain  other  functionaries. 

Then  there  was  another  authority  cited 
from  the  Fourth  Institute.  ((2)  That  is  quite 
right ;  Lord  Gohe  is  quite  consistent  with 
himself  throughout.  No  doubt  Lord  Coke 
says  in  the  Fourth  Institute,  questions 
upon  the  lex  et  consuettuU)  Fa/rliamenti  are 
not  questions  that  the  judges  are  to 
answer.  Certainly  not,  it  is  not  within 
their  province,  tfut  the  question  whether 
a  person  has  a  right  to  come  into  Parlia- 
ment is  not  a  question  of  lex  et  eo}isuetvdo 
Parliamenti,  but  a  question  as  to  the  law 
of  the  land . 

Earl  of  WiNCHBLSEA  supported  and 
Lord  Bbouoham  opposed  the  motion. 

(a)  See  above,  p.  638. 

(Jb)  See  Egerton  v.  Brownlow,  above,  p.  193. 

(c)  The  Tcdboyt  Peerage,  see  above,  p.  639. 

(d)  See  above,  p.  640. 


Earl  GBA.KVILLE  supported  the  motion 
as  in  accordance  with  precedent.  He  said: 
I  find  in  Cruise* $  book  on  Dignities  that  in 
1640  Mr.  LongvilJe  claimed  the  barony  of 
Orey  de  BiUhyn.{a)  The  whole  case  ii 
rather  long  to  read  to  your  lordshipe,  bat 
I  find  the  sentence — 

**  All  the  justices  resolved  '* 
(it  having  been  referred  to  them  by  the 
House  of  Lords) 

**  that  thei-e  is  not  any  posseuio  fratrit  of  a 
dignity,  bat  it  shall  descend  to  the  bod  ;  ** 

and  then  they  give  their  reasonii.  I  quote 
this  as  an  instance  of  a  reference  to  the 
jndges.  I  go  on  again  to  the  barony  of 
Clifton,  (&)  in  which  case  the  judges,  after 
reciting  all  the  facte  stated  to  them,  sfty— 

**  All  these  being  admitted  to  be  true,  they  wen 
of  opinion,  first,  that  the  said  Jervas,  bj  yirtne 
of  the  said  writ  or  summons,  and  his  sitting  in 
Parliament  accordinf  ly,  was  a  peer  and  baron 
of  this  kingdom,  and  his  blood  thereby  ennobled. 
Secondly,  that  his  said  honour  descended  from 
him  to  Catherine,  his  sole  daughter  and  heir, 
and  successively,  after  several  descents,  to  the 
petitioner,  as  lineal  heir  of  the  said  Lord 
Cliflon.  Thirdly,  that,  therefore,  the  petitioner 
was  well  entitled  to  the  said  dignity." 

There  is  a  third  case,  the  Beaumoni 
ca8e,(c)  upon  which  all  the  judges  gave  an 
opinion  upon  a  reference  from  the  Crown. 
Surely,  my  lords,  these  are  cases  in  point. 
But  1  go  still  further.  In  more  recent 
times  there  has  been  a  reference  made  by 
the  House  of  Lords  on  a  Bill,  which 
enabled  King  WiUiam  the  Third  to  dele- 
gate certain  powers  to  the  Queen  during 
his  absence  aoroad.  This  was  referred  to 
the  judges.      Different  questions  were 

Sat  to  them,  and  Chief  Justice  H^ 
ecided  that  withoat  an  Act  of  Parlia- 
ment the  Sovereign  could  not  exercise 
such  a  power.((l)  Surely  this  is  a  case 
which  bears  upon  the  question  whether 
it  would  not  be  more  decent  in  your  lord- 
ships  to  refer  this  question  to  the  judges 
in  the  manner  now  proposed. 

My  lords,  the  noble  and  learned  lord,  I 
must  say  to  my  great  surprise,  stated  that 
if  you  called  upon  the  judges  to  advise 
the  House  they  con  Id  not  do  so,  becanae 
they  would  be  deprived  of  the  assistance 
of  counsel.  This  I  am  surprised  to  hear 
from  the  noble  and  learned  lord,  becaoBe 
in  WNoAJkghton^s  ca8e,(e)  a  reference  being 
made  to  the  judges,  Mr.  Justice  Uo/vk 
raised  that  objection,  and  he  was  over- 
ruled by  every  one  of  the  other  judges, 
and  every  one  of  the  law  lords  approved 

(a)  Cruise,  Dignities,  176  ;  Collins,  195. 
(6)  Collins,  291. 

(c)  6  CI.  &  F.  868. 

(d)  Lords*  Journ.  1690,9th  and  ISth  Bfaj, 
vol.  14,  pp.  491,  498. 

(«)  M'Nauffhten's  ease,  4  St.  Tr.  N.S.  847, 
and  see  note  ib» 
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of  that  oyermling  by  the  other  judges, 
saying  that  the  Hoase  of  Lords  had  an 
undoubted  right  to  put  abstract  qnestions 
to  the  judges,  ana,  of  conrse,  withont 
hearing  connsel. 

Lord  Bbougham  and  Earl  Gbahville 
also  spoke. 

The  question  as  to  calling  in  the  judges 
being  pnt,  it  was  resolved  in  the  negative, 
the  numbers  being — 

Contents,  Present     -        -        62 
Proxies     -        -        49 


t« 


Total 

Non>Content8,  Present 

Proxies 


f> 


Total 


111 

I? 
45 

142 


Majority  31. 

The  House  then  resolved  itself  into  a 
Committee  for  Privileges  and  farther 
e?idence  was  called. 

evidbhcb  betobe  the  oommittee  fob 
Pbtvileges. 

The  following  evidence  laid  before  the 
Committee  at  its  several  sittings  was  as 
follows : — 

The  documents  have  been  arranged  in 
chronological  order,  and  only  the  more 
material  parts  are  set  out. 

The  Charter  Boll  of  1  Eu^iard  U.  (1877) 
containing  the  creation  of  Chuiekard 
D' Angle  as  Earl  of  HwtUngdan  for  life  in 
the  following  terms  (a) — 
De  prdfectione  comitis  1  Rex  Archiepiscopis, 
auntyngdon,  j  &c.  Eidem  Guichardo 
oomen  et  bonorem  comitis  dedimus  et  ipsum 
in  Comitem  Hnntyngdon  pnefecimas  ac  de 
isdem  nomine  et  honore  per  cincturam  gladii 
inTcstinmns  habendum  et  tenendum  eadem 
nomen  et  bonorem  Comitis  Huntyngdon  eidem 
Guichardo  tota  vita  sua  durante  et,  ut  idem 
eomes  statnm     suum    comitis    honorificentius 

(a)  A  nadve  of  Poitou.  He  was  seneschal  of 
Xaintongne  for  the  King  of  France,  but  after- 
^wtU  joined  the  Bn^isb.  Courtbope,  Historic 
Peerage,  Iviii.  saggests  that  the  conquests  of  the 
Black  Prince  pro£ftbly  changed  his  allegiance.  He 
was  a  Knight  of  the  Garter  and  Governor  to  Kich- 
ard  Prince  of  Wale8>  at  whose  coronation  be  was 
crested  Earl  of  Huntingdon  for  life.  He  was 
sammoned  to  Parliament  until  his  death  s.  p.  in 
1380.  There  does  not  appear  to  be  any  evidence 
fts  to  whether  he  sat  in  Parliament  or  not.  In 
these  debates  Lords  Lyndburst  and  St.  Leo- 
nards contended  that  as  an  alien  he  was  in- 
capable of  sitting,  see  4  Inst.  47,  and  now  the 
Act  of  Settlement,  IS  &  13  Will.  8.  c.  2. 
FroisHiTt  says  that  he  bad  all  the  virtues  which 
s  knight  ought  to  have,  being  *' merry,  true, 
smoroQs,  sage,  secret,  large,  preux,  hardy, 
sdventorous,  and  cbivaJrous."  See  Complete 
Peerage,  under  *•  Huntingdon,"  vol.  4,  p.  286  ; 
»nd  see  note,  ib. 


manutenere  possit,  ac  consideratione  obsequi- 
orum  suorum  predictorum  sic  impensorum  et 
nobis  imposterum  impendendorum,  per  alias 
litteras  nostras  patentes  concessimus  eidem 
comiti  mille  marcas  per  annum  percipiendas 
juxta  formam  litterarum  nostrarum  inde  sibi 
confectarum  prout  in  eisdem  litteris  nostris 
plenius  expressatur.  Quare  volumus  et  firmiter 
praecipimus,  pro  nobis  et  haeredibus  nostris, 
quod  praedictus  Guicbardus  nomen  et  bonorem 
ccmitis  Huntyngdon  babeat  et  teneat  tota  vita 
sua  durante  sicut  praedictum  est  et  quod  prse- 
dictas  mille  marcas  habeat  et  percipiat  juxta 
formam  in  dictis  aliis  litteris  nostris  sibi  inde 
confectis  plenius  expressatam.  Hiis  testibus 
venerabilihus  patribus  Simone  Archiepiscopo 
Cantuariensi  totius  Angliae  Primate  W.  London 
W.  Wyntoniensi  A.  Menevensi  cancellario  nos- 
tro  Th.  Exoniensi  episcopis  Johanne  Rege  Cas- 
tells  et  Legionis  Duce  Lancastriae  Edmundo 
Comite  Cantebrigiae  Thoma  de  Wodestok  Con- 
stabulario  Angliae  avunculis  nostris  carissimis 
Guidone  de  Bryen  RIcardo  Lescrop  et  aliis. 
Data  per  manum  nostram  apud  Westmonasterium 
die  coronationis  nostras  anno  regnorum  nostro- 
rum  prime. 

Per  ipsum  Begem. 

In  the  margin  of  the  roll  a^gainstthe  en- 
rolment of  this  charter  is  written — 

Vacatse  quia  rentitutae  fnerunt  et  idem  Gui- 
cbardus habet  alias  litteras  Kegis  patentes  de 
data  X.  diei  Decembris  anno  regni  istius  Regis 
secundo  de  mille  hbris  per  annum  de  exitibns 
JXi  in  portubus  villarum  de  Kingeston  et  de 
Sancto  Botulpho  percipiendis.  Et  ideo  istae 
litterae  cancellantur  et  dampnantur. 

The  Parliament  Boll  9  Bichard  II.  (1885), 
No.  17,  setting  oat  a  charter  exhibited  in 
Parliament,  conferring  upon  Bob&rt  de 
Vere,  Earl  of  Oxford^  the  title  of  Marquis 
of  Dvblvn^  and  granting  him  the  land  and 
dominion  of  Ii'eland  for  life  as  follows — 

Fro  Comite  1  Memorandum  quod  cum,  &c.  Ri- 
Oxon,  J  cardus  Dei  gratia,  &c.  Consider- 
antes  &c.  deassensn  prelatorum  ducum  et  aliorum 
procerum  ac  communitatis  regni  nostri  An^liae 
in  instanti  parliamento  nostro  apud  West- 
monasterium convocato  existentium,  praefkto 
Roberto  nomen  marchionis  Dublin  imponimus 
et  ipsum  de  nomine  marchionis  dicti  loci  pne- 
sentialiter  investimus  Et,  cum  exaltationem 
nominis  concomitare  conveniat  adjectio  commodi 
et  honoris,  de  assensu  praedicto  laeto  corde 
dedimus  et  concessimus  pro  nobis  et  haeredibus 
nostris  quantum  in  nobis  prxfato  marchioni 
terram  et  dominium  Hibemiae  cum  omnimodis 
castris  &c.  adeo  plene  integre  ct  perfecte  sicut 
nos  ea  tenemus  et  habemus  ad  praesens,  tenuimus 
et  habuirous,  tenuerunt  et  habuerunt  progeni- 
torum  nostronim  aliqui  ullis  unquam  tempori- 
bus  retroactis  Habendum  et  tenendum  de  nobis 
et  haeredibus  quoad  vixerit  homagiis  ligeis 
resorto  et  superioritate  dominii  terrae  praediotae 
ac  ligeantiis  nobis  specialiter  reservatis. 

The  charter  also  provided  that  the  Earl 
should  govern  Ireland  for  the  first  two 
years  at   the   King's  expense,  and  after- 
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wards  ab  his  own,  and  contained  a  grant 
to  him  and  his  heirs  of  the  lands  that  he 
should  conquer,  reserving  after  the  first 
two  years  a  rent  of  five  thousand  marks 
during  the  Earl's  lifetime.  There  were 
also  grants  of  the  right  to  coin  money,  and 
to  appoint  the  chancellor,  judges,  sheriffs, 
coroners,  etc.  It  was  further  set  forth  in 
the  Boll  that  the  King,  sitting  in  full  par- 
liament— 

cartam  prsedictam  et  omnia  in  ea  contenta 
rata  haheus  et  grata  ea  pro  se  et  hseredibus  suis 
quantum  in  ipso  fuit  praefato  marchioDi  ad  vitam 
snam  in  forma  praediota  in  pleno  parliamento, 
praBsentiliub  prelatis  proceribus  et  magiiatibus 
ac  tota  commuoitate,  ratificavit  approbavit  et 
confirmavit  ipsumque  marchionem  de  praedictis 
titulo  nomine  et  honore  per  gladii  cincturam  et 
cirouli  aurei  suo  capiti  impositionem  maturius 
investivit,  ac  cartam  prsdictam  in  plenum  testi- 
monium perpetuamque  memoriam  et  fidem  prae- 
missorum  manibus  suis  propriis  eidem  marchioni 
tradidit  et  realiter  libera vit,  et  capto  inmediate 
ejus  homagio  pro  statu  terra  et  dominio  pnedic- 
tis,  eum  vultu  hilari  inter  pares  parliameoti  in 
gradu  celsiori  videlicet  inter  duces  et  comites 
sedere  mandavit  quod  idem  marchio  gratantius 
incontinenti  fecit. 

The  Charter  Roll,  9  A  10  Richard  II. 
(1386),  No.  17,  setting  out  the  above 
charter,  intituled  DeprcefeeHonemarchionia 
Dvblin  et  de  terra  Hibernice  ei  eoncessa.  In 
the  margin  is  the  following  entry  : — 

Vacates  et  restitutae  fuerunt  pro  eo  quod 
dominus  Kex  infrascriptus  13  die  Octobris  anno 
regni  sui  10**,  pro  eo  quod  consangnineus  suns  in 
parliamento  suo  apud  Westmonasterium  primo 
die  Octobris  tento  litteras  Regis  patentes  quas 
habuit  de  marchionatu  Dublin  in  dicto  parlia- 
mento suo  restituit  cancellandas,  ipsum  marchi- 
onem in  docem  Hibernise  praefecit  et  ipsum 
nomen  et  honorem  ducis  Hibemiae  imposuit  et 
investivit  cum  exaltatione  nominis  concomitare 
convenit  a^jectio  nominis  et  honoris.  £t  ideo 
istse  litterae  cancellantur  et  dampnantur. 

The  same  Charter  Roll,  9  <&  10  Bich- 
ard  II.  (1386),  No.  2,  intituled  De  prcb- 
fectione  ducis  Hibernias,  which,  after 
reciting  the  aforesaid  grant  to  Biabert  de 
Vere,  and  that  he  had  delivered  up  the 
letters  patent  in  the  then  Parliament  to  be 
cancelled,  proceeded  to  confer  upon  him 
the  title  of  Duke  of  Ireland,  and  to  grant 
him  the  land  and  dominion  of  Ireland  and 
the  isles  thereto  adjacent  for  life — 

Rex  Archiepiscopis,  &c.  de  assensu  prela- 
torum  ducum  et  aliorum  procerum  ac  com- 
mnnitatis  regni  nostri  Angliae  in  inst&nti  parlia- 
mento nostro  apud  Westmonasterium  convocato 
existentium  praefato  consanguineo  nostro  nomen 
ducia  Hibemia  imponimus  et  ipsum  de  nomine 
ducis  Hibemiae  personaliter  investimus  et  ducem 
Hiberuiae  pneficimus  et .  .  .  de  assensu  prxdicto 
Isto  corde  dedimus  et  concessimus  pro  nobis  et 
haeredibus  nostris  praefato  duci  Hiberniae  totam 
terram  et  dominium  Hibemiae  et  insulas  eidem 
tcrrae  a^jacentes  &c.  adeo  plene  integre  &c. 
habendum  et  tenendum  eidem  duci  Hiberoia*  de 
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nobis   et   haeredibus   nostris   quoad  vixerit  per 
homagium  suum  ligeum  tantum.(,a) 

The  Parliament  Roll,  13  Ridhard  E. 
(1390),  Nos.  21  &  22,  reciting  the  creation 
of  John  Duke  of  Lancoiter  as  Duke  of 
A^uitaine  for  life,  to  hold  of  the  King  as 
King  of  Franoe. 
Johan  Duke  de  Lancastre  \  En  ycest  pirlement, 

fcUt  duo  Daquilcune.  J  cest  assavoir  1« 
second  jour  de  Marcz,  nostre  seigneur  le  Boj 
eiant  due  consideration  a  la  noble  et  honuiable 
persone  de  son  trescher  uncle  Johan  dne  de 
Lancastre  et  a  ses  excellents  et  virtaoasa  fiuti 
et  tresgrantz  desertz  pour  certeines  et  notables 
causes  rehercez  par  comandement  da  Koi  fict 
son  dit  uncle  due  Daquitagne,  en  plein  parkment 
del  assent  de  toutz  lestatz  de  parlement,  et  luj 
ent  envesty  par  le  mettre  de  la  eappeasonchief 
et  par  la  bailie  dune  verge  dor,  a  a^oir  et  tenirle 
dit  duche  a  son  dit  uncle  a  terme  de  ta  vie  so< 
lone  leffect  et  purport  de  la  chartre  nostra  dit 
seigneur  le  Roi  a  luy  ent  f  aite  et  baillie  par  la 
mayn  de  nostre  dit  seigneur  le  Roy.  De  quelle 
chartre  le  tenour  ensnit. 

The  Roll  then  set  out  the  charter, 
which  contained  the  foUowing^- 

De  assensu  prelatorum  ducum  magnatum  et 
aliorum  procerum  et  oommunitatis  regni  nostri 
Angliae  in  instanti  parliamento  nostro  apod 
Westmonasterium  convocato  existentium  te  prz* 
dilectissimnm  patruum  nostrum  in  ducem  Aqai- 
taniae  cum  titulo  stilo  ac  nomine  et  honore  eidem 
debitis  praeficimus  ac  inde  praesentialiter  per 
appositionem  cappae  tno  capiti  ac  traditioDem 
virgae  anreae  investimus  in  praemiam  eximiz 
yirtutis  tuae  et  attinentiae  praedictarum  ioto  vite 
tua  tempore  poseidendum  et  ut  clare  particul- 
ariter  et  in  specie  intelligere  valeas  qoalis  erga 
te  fuerit  et  sit  nostrae  intentionis  affectus,  de 
assensu  praedicto  donavimus  et  concessimus  et 
tenore  praeseutium  concedimus  et  donamns  tibi 
ducatuni  praedictum  necnon  uni  versa  et  singola 
civitates  castra  villas  loca  terras  comitatos  et 
provincias  nostra  infra  eundem  ducatum  exii^- 
tentia  habenda  et  tenenda  de  nobis  ot  de  rege 
Franciae  et  haeredibus  nostris  ut  Francis  regibos 
sub  homagio  ligeo  ad  totam  vitam  tuam  uoa 
cum  omnibus  insulis  &c.  adeo  plene  integre  &c. 
Ita  semper  quod  immediate  post  monem  tuam 
idem  ducatus  cum  omnibus  et  singulis  premt^us 
ad  nos  et  haeredes  nostros  integre  revertantur. 

The  Roll  further  set  out  that  the  Duke 
thanked  the  Song,  but  said  that  he  coold 
not  bear  the  sole  charges  of  the  Dachj 
during  the  war  or  the  truces — 

£t  sur  ce  nostre  Seigneur  le  Roi  disoit  qil 
savoit  bien  que  mon  dit  Seigneur  Dacquitaigoe 
ne  porroit  porter  les  ditz  charges  dorant  les 
trieues  on  guerre  come  desuis  et  pourceo  il  v^^eit 
que  les  ditz  charges  feussent  porter  en  manere 
come  purra  estre  accorde  parentre  son  conseille 
et  mon  dit  Seigneur  Dacqnitaigne.  Et  les  com- 
munes soi  assenterent  en  mesroe  la  manere.(M 


(a)  This  grant  was  forfeited  when  the 
grantee  was  appealed  of  treason  in  Partiameut. 
Hot.  Pari.  iii.  229. 

{b)  As  to  this  grant,  see  above,  p.  537. 
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The  Charter  Boll  of  21  Bicha/rd  11. 
(1397),  No.  22,  intitTiled  Be  dudasa 
prcefeeta,  containiDg  the  creation  in  Par- 
liament, with  the  assent  of  the  prelates, 
dokee,  magnates,  and  other  nobles  and 
commouB  of  the  realm,  of  the  Countess 
of  Norfolk  to  be  Dachess  of  Norfolk,  and  a 
grant  to  her  of  40  marks  a  year  for  life. 

Also  an  extract  from  the  third  volnme 
of  the  printed  Bolls  of  Parliament  of 
21  Eiehard  11.,  intituled  **  Pr^ection  des 
Dues"  recording  this  and  other  creations 
of  the  same  date  in  Parliament  (a) — 

AJ[>.  1897,  21  Bic.  II. 

35.  Item,  mesme  le  Samady,  en  le  fest  de 
Seint  Michel,  en  mesme  le  Parlement  le  Boy  fist 
pTonancier  et  monstrer  overtement  en  Parle- 
ment, q*il  Yoet  q  certeins  honorables  persones 
de  son  roialme  soient  honorez  et  enhancez  et 
dumgez  a  greuidre  honour  et  estat ;  c*e8t  assa- 
Toir  ascans  q  sont  contes  a  I'estat  et  degree  de 
dacs ;  et  an  count  a  I'estat  de  marquys  et  cer- 
teyns  antres  q  sont  barons  et  baneiettes  a  Featat 
et  degree  des  contes ;  et  ceo  par  trois  choses. 
Primerement,  par  ceo  q  la  greindre  supportatioa 
de  chescan  roialme  eu  est  des  dignes  persones 
d'estat  et  de  honoor  deinz  le  roialme  qi  purront 
enforcer  et  fortifier  le  septre  du  Boy.  Seconde- 
ment,  par  ceo  q  mesmes  les  persones  sont  coasyns 
ao  Roy,  et  de  son  sank  propre,  lequele  chescun 
Boy  est  tenaz  de  honorer  et  enhancer  a  dignitee 
et  haut  estat  deyant  autres.  Tieroement,  q  mesmes 
les  perKmes  ont  fait  grant  honoor  a  roialme  en 
diTerwa  joamees  et  travailx  d'ontre  meer  en 
pleiuonrs  lieax,  et  moement  par  les  graantz 
travalx  et  perils  de  loor  corps  en  queax  ils  se 
mietreDt,  et  les  diligences  et  costages  q'ils  ont 
faitz  a  ceste  foitz  pur  Fonoar  et  salvation  du 
Boy,  et  par  lay  mettre  en  son  estat,  dignitee,  et 
senretee  de  sa  persone  :  dont  reson  et  chose 
natorele  en  est,  q  chescun  bienfait  soit  duement 
reeompensez.  Par  qnoy  le  Boy  seant  en  Parle- 
ment ooronez  en  sa  Boiale  Majeste,  teignant  en 
mayne  la  Verge  roiale,  ad  fait  et  creez  son 
WQByn  Sire  Henry  de  Lancastre  cont  de  Derby 
en  Due,  et  luy  ad  donez  le  noun  et  le  stile  de 
Doe  de  Hereford,  a  avoir  et  tenir  a  luy  et  ses 
beirs  mals  de  son  corps  engendrez.  St  sur  ceo 
bailla  a  lay  sa  Chre  Boiale  de  la  dite  creation, 
qnele  feost  Ine  en  Parlement.  Et  le  Boy  sur 
ceo  ceynta  le  dit  due  ayesq  une  espee,  et  mist 
8ur  Ron  chief  un  cap  de  honour  et  dignite  de 
Dnc,  et  prist  son  honmiage  en  la  manere  acos^ 
tome  devant  ces  heures. 

Item,  mesme  le  jour,  et  en  mesme  la  forme  et 
manere,  Sire  Edward  Cont  de  Boteland  feust 
fait  et  creez  en  Due  d' Aumarle. 

Item,  mesme  le  jour,  et  en  mesme  la  f  ourme 
et  manere.  Sire  Thomas  de  Roland  Cont  de 
Kent  feast  fait  et  creez  en  Due  de  Surrey. 

(o)  In  1424,  in  the  case  of  the  Duke  of 
Norfolk,  it  was  held  in  Parliament  by  the 
advice  of  the  judges  that  these  creations, 
though  made  by  the  King  in  Parliament  with  the 
Mscnt  of  three  estates,  were  not  made  by  Act  of 
Parliament  so  as  to  be  avoided  by  the  subsequent 
Act  of  1  Hen.  4.  repealing  the  Acts  of  this 
Parliament,  Rot.  Pari.  iv.  274,  below,  p.  706. 


Item,  mesme  le  jour,  et  en  mesme  la  fourme 
et  manere.  Sire  Johan  de  Roland  Cont  de  Run- 
tyngdon,  feust  fait  et  creez  en  Due  d'Excestre. 

Item,  mesme  le  jour,  en  mesme  la  fourme 
et  manere.  Sire  Thomas  Moubray  Cont  de 
Notyngham  feust  fait  et  creez  en  Due  de  Norff. 

Item,  nre  Sr  le  Boy  yeallant  honorer,  en- 
hauncer,  et  encresoer  le  noun  et  Testat  de  sa 
honorable  Consine  Margarete  Mareschall  Con- 
tesse  de  Norff,  mesme  le  jour,  en  pleiii  Parle- 
ment en  absence  du  dite  Contesse,  ad  fait  et 
i  creez  mesme  la  Contesse  en  Duchesse,  et  luy  ad 
donez  le  stile,  tide,  honour,  et  noun  de  Duchesse 
de  Nor^,  a  avoir  pur  ierme  de  sa  vie,  Et  sur 
ceo  lay  envois  sa  chartre  de  la  creation  suis  dite. 

Item,  mesme  le  jour,  en  Parlement,  Sire  Johan 
Beaufort  Cont  de  Somers  feust  fait  et  creez  en 
Marquys  de  Dors,  et  ceyntuz  de  son  espee, 
et  une  cercle  mys  sur  son  chief  par  le  Boy,  en 
manere  et  fourme  accustumez. 

Item,  mesme  le  jour,  feust  fait  et  creez  Sire 
Thomas  Sire  le  Despenser  en  Oonte  de  Glou- 
cestre,  et  ceyntuz  de  son  espee  en  manere  et 
fourme  accustumez. 

Item,  mesme  le  jour,  et  en  mesmu  la  fourme 
et  manere,  Sire  Bauf  Sire  de  Nevill  feast  fait  et 
creez  en  Conte  de  Westmert. 

Item,  mesme  le  jour,  et  en  mesme  la  fourme 
ct  manere.  Sire  Thomas  de  Percy  feust  fait  et 
creez  en  Conte  de  Wircestre. 

Item,  mesme  le  jour,  et  en  mesme  la  fourme 
et  manere,  Sire  William  le  Scrop  feust  fait  et 
creez  en  Conte  de  Wilte8.(a) 

The  Patent  Boll  of  2  JBTenry  V.  (14U) 
p.  1,  m.  36,  intituled  Fro  Duce  Bedford, 
containing  the  creation  in  Parliament,  by 
the  assent  of  the  prelates,  lords,  and  com- 
mons, of  the  King's  brother,  John  of  Lan- 
caster, as  Earl  of  Kendal  and  Duke  of 
Bedford  for  his  natural  life  only,  with  a 
grant  of  20Z.  a  year  for  the  earldom  and 
40Z.  for  the  duchy. 

The  similar  patent  of  2  B&nry  V.  (1414), 
p.  1,  m.  36,  intituled  Fro  Duce  Gloucester, 
referring  to  the  last-mentioned  patent  and 
creating  the  King's  brother,  Hvmfrey  of 
Lancaster,  Earl  of  Pembroke  and  Duke  of 
Ohucest&r  for  life  in  the  like  terms,  mutatis 
mutandis. 

The  Parliament  Boll,  2  Henrv  V.  (1414), 
p.  1,  No.  8,  recording  the  said  creations 
and  also  that  of  Richard  of  York  as  Earl 
of  CambridgetQ))  not  mentioning  the  limi- 
tation— 

La  creacion  des  \  Item  fait  assavoir  que  nostre 

dius  et  counts,  J  tressoverain  seigneur  le  Boi 
seiant  en  parlement  en  sa  see  roiall  a  la  re- 
queste  des  seigneurs  espirituelx  et  temporelx  et 
de  ses  communes  en  mesme  le  parlement  assem- 
blez  creast  et  prefist  Johan  de  Lancastre  son 
frere  en  Count  de  Kendale  et  Due  de  Bedeford 
et  Rumfrey  de  Lancastre  son  autre  friere  en 
Count  de  Pembrok  et  Due  de  Gloucestre  et  puis 
le  Boi  de  sa  especiale  et  gracious  volunte  creast 

(a)  See  the  Wiltes  Peerage  claim,  L.B.  4 
H.L.  126. 

(6)  The  patent  of  this  creation  is  not  extant. 
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et  preflst  Richard  Deverwyk  en  Count  de  Gante- 
brigge  et  sur  ceo  apres  les  homages  f  aitz  a  Boi 
par  chescany  de  meames  les  dues  et  count  f  urent 
les  ditz  dues  et  count  commandez  par  le  Roi  de 
seer  en  les  seetes  en  parlement  a  eux  par  le  Roi 
assignez. 

The  Patent  Roll,  4  Henry  V.  (1416), 
m.  11,  intituled  De  prcefectione  Duds 
Exonioe,  containing  the  creation  in  '*  prsB- 
senti  parliamento,  (a)  of  Thomas  Earl  of 
Dorset  as  Dake  of  Exeter,  for  his  natural 
life,  with  a  grant  of  forty  pounds. 

The  Parlianaent  Roll,  10  Henry  VI. 
(1432),  No.  28.  intituled  Pro  Johanne  Come' 
wayll  chivaler,  recording  the  creation  in 
Parliament  of  John  Oomewall  as  Baron 
Faunhope  without  any  limitation  of  tenure. 

Memorandum  quod  cum  inter  caeteras  glori- 
osas  reipublice  curas  et  solicitudines  varias 
Regis  humeris  incumbentes  arbitretur  fore  pneci- 
puum  et  regale  solium  potissime  solidare  effluens 
ab  eodem  condigna  prsemiatio  meritorum,  nam 
▼irtns  ibi  continue  crescit  et  colitur  ubi  a  debito 
sibi  priemio  non  frustratur;  cumque  honor  sit 
virtutis  prtsmium  constat  quod  virtuosis  et 
strenuis  ex  regali  jnstitia  debentur  fasces 
honorum  et  praemia  dignitatum :  hinc  cristianis- 
simus  princeps  et  dominus  noster  rex  debite 
discussionis  libramine  ponderans  et  nedum  sibi 
set  etiam  felicissimiB  recordatiouis  Domino 
Henrico  noper  Regi  AngHse  fructuosa  et  summe 
laudabilia  labores  honores  et  obsequia  qu8B 
dilectus  et  iidelis  ligeuB  suus  regni  sui  AngliiB, 
Johannes  Comewayll,  chi?aler,  qui  dudum 
carissimsB  avise  ejusdem  Domini  reg{s,Elizebeths 
videlicet  nnper  Gomitissse  Huntyngdon  copula- 
batur  foedere  nuptiali,  tarn  in  Anglia  quam  in 
conquestu  regni  Francie  et  ducatus  Normannise 
mutipliciter  effadit  et  impendit.  Volensque 
proinde  eundem  Johannem  aliqua  licet  non 
condigna  honoris  prflerogatiya  prout  gestus  sui 
nobiles  ipsum  dominum  regem  non  mediocriter 
indaxerunt  inducuntque  indies  praamiare ; 
decimo  septimo  die  Julii  ultimo  die  praesentis 
parliamenti,  in  trium  statuum  ejasdem  par- 
liament! prsesentia,  de  gratia  sua  speciaii, 
et  ex  certa  scientia  sua,  ao  de  avisamento 
et  asseuBU  illustris  principis  domini  ducis 
.  G-loucestre,  et  reverendissimi  in  Christo  patris 
domini  Henrici  episcopi  Wyntoniensis,  Cardi- 
nalis  A.ngliae,  ac  csBteronim  dominorum  spiritu- 
alium  et  temporalium  in  parliamento  prsBdicto 
existentium,  prsefiatum  Johannem  in  baronem 
indigenam  regni  sui  Angliae  erexit  prafecit  et 
creayit  eidemque  Johanni  nomen  stilum  titu- 
lum  et  honorem  baronis  de  Fannhope  imposuit 
dedit  concessit  et  assignavit.  Volens  et  conce- 
dens  eidem  quod  ipse  nomen  baronis  de  Faun- 
hope  habeat  et  gerat  ao  Baro  de  Faunhope 
▼ocitetur  et  nuncupetur  et  tanquam  baro  in- 

(a)  Rot.  Pari.  iy.  96.  Pike,  Constitutional 
History  of  the  House  of  Lords,  p.  37 1 ,  renuirks 
on  this  creation,  that  though  the  patent  contained 
a  limitation  for  life,  the  Crown  at  the  same  time 
at  the  request  of  the  Commons  and  with  the 
assent  of  the  Lords  granted  the  Duke  and  his 
heirs  male  an  annuity  of  a  1,000/.  for  the  support 
of  the  dignity.    Rot  Pat.,  4  Hen.  V.  m.  18. 

Etidbhos  bvfore  the  Committek. 


digena  et  verus  ligeos  suns  ejusdem  regni  in 
omnibus  teneatnr  tractetur  et  reputetor  sedem 
quoque  et  locum  suos  in  parliamentis  et  consiliis 
regiia  inter  ceteros  barones  dicti  regni  Anglis 
habeat  teneat  et  possideat  necnon  omnibas  et 
singulis  juribus  Ubertatibus  priyilegiis  et  im* 
munitatibuB  ubique  infra  idem  re^um  Anglia 
gandeat  et  utatur  adeo  plene  et  mtegre  et  in 
eisdem  modo  et  forma  quibus  alii  baronet  ejus- 
dem regni  ante  h»c  tempora  melius  et  qnietios 
usi  sunt  et  gavisi  ac  pro  prassenti  pleniua  et 
liberitts  gaadent  et  utuntur. 

The  Patent  Roll,  11  Henry  VL  (1438). 
p.  1,  m.  16,  containing  an  InsoezimiiB  of 
the  above  enrolment  made  at  the  lequesfc 
"  of  the  aforesaid  John/' 

The  Parliament  Roll,  20  Henry  VL 
(1442),  No.  10,  containing  the  creation  in 
Parliament  of  the  said  John  CommoaU  as 
Baron  of  MiXbrolcs  without  limitation  of 
tenure.  This  is  in  exactly  the  same  words 
as  the  former  creation,  with  the  ezceptioD 
of  the  date  and  the  substitution  of  Mwrnh 
for  Fawnhope,(a) 

The  Patent  Roll,  11  Henry  VI.  (1433), 
p.  2,  m.  2,  reciting  the  above-mentioned 
grant  to  the  Duke  of  Bedford  for  hfe  in  the 
previous  reign  and  the  surrender  of  the 
same,  and  granting,  with  the  advioe  and 
assent  of  the  lords  spiritual  and  temporal 
and  of  the  commons  of  the  realm  of 
England,  by  the  authority  of  the  same 
Parliament,  the  earldom  of  Kendal  and 
Duchy  of  Bedford  to  the  said  JohnvaA  the 
heirs  male  of  his  body  begotten  for  ever. 

(a)  "  The  case  of  Sir  John  Ck»iiwall  is  re- 
markable in  several  respects.  Both  of  his 
creations  were  in  Parliament  and  enrolled  in 
Parliament,  but  the  former  only  was  exemplified 
by  patent;  iu  the  latter,  creating  him  Biroo 
of  Milbroke,  he  is  styled  Sir  John  Comwill 
only,  without  reference  to  his  former  cmtioo 
as  Baron  of  Faunhope,  and  in  neither  ease 
are  there  any  words  of  hiheritanoe,  and  althoo^ 
the  absence  of  such  words  under  ordinary  cir- 
cumstances would  give  only  a  life  estate  to  the 
grantee,  Lord  Lyndhurst  in  his  argument  on  the 
Wensleydale  Peerage  considered  that  his  beiu 
created  in  Parliament  a  baron,  <  with  aU  ain 
singular  rights,  privileges  and  immunities  is 
every  place  within  the  realm  of  Bngland,  ss 
fully,  entirely  and  in  the  same  manner  and  form 
as  other  barons  of  the  same  realm  before  this 
time  have  used  and  enjoyed,'  gave  him  amongK 
those  rights  the  privilege  ei^oyed  by  other 
barons  of  transmitting  his  title  to  his  posteritj.'* 
Nicolas,  Historic  Peerage,  ed.  Conrthopc, 
p.  184.  By  distinguishing  himself  in  a  tooina- 
ment  at  York  in  1400,  this  Sir  John  CoinmH 
is  said  to  have  won  the  heart  of  the  kisg'i 
sister,  Klizabeth,  widow  of  John  (Holand) 
Duke  of  Exeter,  and  daughter  of  John  of  Gannt 
This  lady  he  soon  afterwards  married.  Be  di^ 
1 443,  when  all  his  honours  became  extinct.  See 
Complete  Peerage,  under  •*  Fanhope,"  vol  8i 
I  p.  816. 


653] 


Wenaleydode  Peerage  Case,  1856. 


[654 


Appendix  V.  to  the  Fifth  Report  on  the 
Dignitj  of  a  Peer,  containing  an  entry  in 
the  Farh'ament  Boll  of  11  Henry  YL,  recit- 
ing the  creation  in  the  previous  reign  by 
consoDt  of  Parliament  of  Humphrey  Dnke 
of  Gloucester  and  Earl  of  Pembroke  tor  life, 
and  granting  those  dignities  to  him  and 
his  heirs  male. 

The  Patent  Boll,  21  Henry  VI.  (1442), 
p.  2,  m.  1,  containing  a  grant  to  the  Earl 
ot  Suffolk  and  Alice  his  wife,  in  case  of  the 
death  of  Humphrey  Duke  of  Gloucester, 
without  heirs,  of  the  said  earldom  of  Pem- 
broke to  hold  to  them  and  the  heirs  male 
of  their  bodies. 

It  was  stated  in  evidence  that  all  patents 
of  peerages  down  to  the  reign  of  Bdwa/rd 
IV.  were  printed  in  the  Apjpendix  to  the 
Beport  on  the  Dignity  of  a  Peer,  bat  that 
none  of  the  later  series  at  the  Bolls  Chapel 
were  in  print. 

The  Patent  Boll,  35  Hewry  VIII.  (1543), 
part6,  was  also  produced,  creating  If i«tTO(/^ 
O'Brien  Earl  of  Thomond  with  a  seat  in 
the  Irish  Parliament  for  the  term  of  his 
life,  with  remainder  to  Donagh  O'Brien 
for  life,  and  also  creating  the  said  Murrogh 
O^Brien  Baron  of  Inchiquin^  with  a  grant 
to  support  these  dignities,  to  him  and  the 
heirs  male  of  his  body. 

Pro  Comite  Tomon  1  Bex  archiepiscopis  episco- 
sibi  et  hteredihus,  \  pis  dacibus  &c.  salutem. 
....  Cnmqae  itaque  Mawras  Obreen  in 
regno  nostro  Hibemise  natus  ^nere  et  eangiiinis 
ingenuitate  nobilis  nostrum  imperium  et  potes- 
tatem  nt  par  est  agnorit  ao  snum  majorumque 
saonun  errorem  profeasus  a  nostrA  clemeutiA 
Teniam  supplex  impetravit  dignum  putavimus 
quem  cboia  et  insignibus  honorum  titulis  pro 
nostra  munificentia  illustraremns  ac  ipsum 
proinde  Mawram  Obreen  in  Comitem  Tomon  in 
praedicto  regno  Hiberniffi  de  gratia  nostra 
special!  ac  ex  certa  scientia  et  mere  motn  nostris 
ereximus  pncfecimus  et  creavimus  ac  per  prae- 
sentes  erigimus  prcaficimus  et  creamus  et  ei 
nomen  statum  stilum  titulum  honorem  et  digni- 
tatem CoiDitis  Tomon  loco  et  suffragio  in  par- 
liamentis  nostris  in  prsdicto  regno  nostro  Hiber- 
nis  tenendis  sicat  et  eodem  modo  quo  alii 
comites  ejusdem  regni  nostri  habent  seu  habere 
coDsaererBnt  cum  omnibus  aliis  et  singulis  prse- 
eminentiis  honoribus  ceterisque  quibuscumque 
hqjasmodi  statui  Comitis  Tomon  pertinentibns 
sire  speetantibus  damus  et  conoedimus  per  prse- 
sentes  ipsumque  hujusmodi  statu  stilo  titulo 
honore  et  dignitate  per  cincturam  gladii  insigni- 
mas  investimus  et  realiter  nobilitamus  habendum 
et  tenendum  nomen  statum  stilum  titulum 
honorem  et  dignitatem  Comitis  Tomon  prsdicti 
cam  omnibus  et  singulis  prseemiuentiis  bonori- 
hns  soffragiis  et  csteris  prsemissis  quibuscum- 
^e  pnefato  Mawro  Obreen  pro  ternUno  vita 
tttte.  Et  volumus  et  concedimus  pro  nobis  et 
hnredibus  nostris  per  praesentes  pmdictum 
nomen  statum  stilum  titulum  honorem  et  dig- 
nitatem Comitis  Tomon  pncdicti  ac  c«ctera  sin- 


gula preemissa  praefato  Mawro  Obreen  superius 
concessa  immediate  post  decessum  praedicti 
Mawri  Obreen  remauere  probatissimo  viro  sub- 
dito  nostro  Donacio  Obreen  habendum  eidem 
Donacio  pro  termino  vita  sua.  £t  ulterius  de 
uberiori  gratia  nostra  speciali  prsefatum  Mawrum 
Obreen  in  baronem  parliament!  et  regni  nostri 
Hiberniae  ordinamus  deputamus  creamus  et 
constituimus  per  praesentes  atque  titulum  nomen 
et  stilum  Baronis  de  Insykwjne  in  regno  nostro 
Hiberniae  praedicto  et  locum  in  singulis  parlia- 
mentis  infra  dictum  regnum  Hiberniae  posthac 
celebrandis  caeteraque  jura  et  privilegia  nostra 
ipsius  regn!  baronibus  ejusdem  ex  lege  et  con- 
suetudine  aliove  quo  vis  pacto  pertinentia  eidem 
Mawro  Obreen  damus  et  concedimus  eisque 
ipsum  adeo  libere  et  ample  uti  et  gaudere  sicut 
unquam  aliquis  baro  dicti  regni  nostri  Hiberniae 
usus  fuit  aut  debuit  volumus  habendum  etgauden- 
dum  praedictum  nomen  statum  stilum  et  titulum 
Baronis  de  Insykwyne  cum  omnibus  honoribus 
praeeminentiis  prerogativis  commoditatibus  et 
caeteris  praemissis  eidem  speetantibus  praefato 
Mawro  Obreen  ac  haeredibus  masculis  de  corpore 
suo  legitime  procreatis. 

Also  a  patent  of  the  same  year  intitnled 
Pro  Donacio  Obreen,  creating  the  said 
Donagh  0*Brien  Baron  of  Ibrackayn,  to 
him  and  the  heirs  male  of  his  body,  with 
a  grant  to  snpport  the  dignity. 

Thomas  Edlyne  Tomlin^  stated  that  he 
had  examined  t^e  records  at  the  Bolls 
Chapel  from  the  first  of  Bicha/rd  the  Third 
inclusive  to  the  end  of  the  reign  of  Qneen 
Mary  with  great  attention ;  that  there  were 
abont  seventy  or  eighty  patents  of  creation 
on  the  rolls,  at  least;  tnat  he  had  found 
a  grant  of  a  life  peerage  to  Maurice  and 
Donacius  O^Brien  of  the  earldom  of  Tho- 
mond, and  afterwards  a  grant  to  Donacius 
and  to  his  heirs  male  in  the  reign  of 
Edward  VI.  in  Ireland.  Those  were  two 
of  the  documents  laid  upon  the  table,  (a) 
He  had  found  no  other  instance ;  he  had 
not  had  time  to  examine  the  rolls  subse- 
quent to  the  dose  of  Queen  Mary*s  reign. 

The  Patent  Bolls  of  4  Jos.  1.  (1606), 
containing  a  patent  granting  that  James 
Haye  should  take  precedence  after  the 
barons  during  his  life,  and  be  taken  for 
a  baron  in  all  things  except  voting  and 
sitting  in  Parliament,  and  should  be  called 
Lord  Haye. 

De  concessione  I  Bex  &c.  archiepiscopis  &c. 
regardi  pro  I  Sciatis  quod  cum  vere  re- 
Domino  Haye.  J  gium  sit  viros  probitate  et 
rirtute  praestantes  &.  Nos  igitur  considerantes, 
&c.,  ex  gratia  nostra  speciali  certa  scientia  et 

(a)  The  patent  of  Donagh  O'Brien  in  the 
Miuutes  of  Eridence  is  that  of  25  Henry  VIII., 
not  that  of  Edward  6.  Donagh  O'Brien  suc- 
ceeded his  uncle  as  Earl  of  Thomond  for  life 
under  the  above  patent  in  1 55 1.  He  surrendered 
this  dignity  to  Edward  VI.  and  was  created  Earl 
of  Thomond  with  remainder  to  the  heirs  male  of 
lis  body.     Complete  Peerage,  vol.  7,  p.  391. 
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mero  mota  nostris  volumus  et  concedimus  quod 
diotus  Jacobas  Haye  durante  vita  sua  in  omni- 
bus locis  et  conyentibuB  honorificis  intra  regnum 
nostrum  Anglioe  tarn  in  prsesentia  nostra  quam 
alibi  prffitcrqnain  in  parliamentis  nostris  sedem 
habeat  et  obtineat  in  loco  proximo  baronibus  et 
magoatibus  hujus  regni  nostri  Anglise  atque 
prse  ceeteris  omnibus  militibus  et  generosis  qui- 
buscunque  in  dicto  regno  nostro  Angliae  durante 
vita  sua  prseter  barones  et  superiores  ordines  in 
regno  nostro  AngliEe  existentes  locum  habeat 
prsecedat  et  resideat  et  ut  in  omnibus  pro  barone 
habeatur  excepta  suffrafii  dandi  et  locum 
tenendi  in  parliamento  libertate.  Volumus 
etiam  et  concedimus  quod  prsefatus  Jacobus 
Hay  agnoBcatur  habeatur  et  vocetur  Dominus 
Hay  atque  eodem  stilo  titulo  et  honore  exceptis 
quae  prius  excepta  sunt  durante  vita  sua  fruatur 
et  gaudeat.  In  cujus  rei  &c.  Teste  Bege  apud 
Westmonasterium  yicesimo  primo  die  Junii. 
Per  breve  de  privato  sigillo  &c. 

The  Patent  Bolls  of  18  Jos,  I.  (1615) 
containing  a  patent  creating  the  Baid  Lord 
Hovye  to  be  Baron  Hcvye  of  Sawley,  with 
sncoesBion  to  the  heirs  male  of  his  body. 

Extracts  from  the  Journals  of  the 
House  of  Lords  were  also  produced  rela- 
ting to  the  in  Yestigation  of  peerage  claims 
by  the  Committee  for  Privileges  by  order 
of  the  House  of  Lords.  The  following 
were  the  principal  extracts  put  in. 

The  Ba/nhwry  Peentge. 
Die  Venertt,  IS<*  die  Julii  1660.(a) 

It  was  moved,  <*  That  there  being  a  person 
that  now  sits  in  this  House  as  a  peer,  who,  as  is 
conceived,  hath  no  title  to  be  a  peer,  videlicet, 
the  Earl  of  Banbury :" 

It  is  ordered,  That  this  business  shall  be  heard, 
at  the  bar,  by  counsel,  on  Monday  come  seven- 
night. 

Die  Mortis,  SG**  die  Octobris  1669. 

Upon  the  calling  of  the  House  of  Peers  this 
day,  the  House  taking  notice,  "  That  the  Earl  of 
Banburie's  name  is  not  in  the  list  by  which  the 
lords  were  called:*' 

It  is  ordered.  That  it  be  referred  to  the  Com- 
mittee for  Privileges,  to  examine  why  the  said 

(a)  Selden,  Titles  of  Honour,  pt  2,  c.  5,  §  32, 
mentions  this  grant  as  **  the  title  of  Dominus  or 
Lord  only  given  by  patent,  which  example  I 
think  is  singular,"  in  dealing  with  the  courtesy 
titles  enjoyed  by  the  eldest  sons  of  peers,  of 
whom  he  says,  that  '•  they  are  not  indeed  Barons  \ 
of  the  Kingdom,  Peers,  or  Proceres  Regni, 
because  they  have  not,  by  that  right  only,  place 
and  voice  in  Parliament."  And  see  above, 
p.  529fi. 

(6)  This  was  in  the  Convention  Parliament. 
The  claimant  was  not  summoned  to  the  next  Par- 
liament, and  thereupon  presented  a  petition  to 
the  King,  which  was  referred  to  the  Committee 
for  Privileges,  who  reported  on  July  1,  1661, 
that  Nicholas  Earl  of  Banbury  is  a  legitimate 
person.  In  the  month  of  December  following, 
a  bill  was  brought  in  to  declare  him  illegitimate, 
but  did  not  get  beyond  the  first  reading. 

EVIDBHGX    BBFOBE   THB   COKMrTTBE. 


Earl  of  Banburye's  name  is  left  out  of  the  said 
list,  he  having  formerly  sat  as  a  peer  in  this 
House,  and  to  peruse  aU  former  proceedings  ia 
this  House  concerning  him  ;  and  to  make  report 
thereof  unto  the  House. 

Die  Jovis,  25**  die  Novembrit  1669. 

The  Eari  of  Essex  reported,  "That  the  Com- 
mittee for  Privileges,  in  pursuance  of  the  order 
of  this  House,  have  examined  the  proceedinp 
concerning  the  Earl  of  Banbury  "  (^setting  out  »e 
report  and  stating  that)  "  6^  Jonii  1651  the 
Earl  of  Banbury  acquainted  this  House  by  peti- 
tion that  he  had  not  received  a  writ  of  summons 
to  this  Parliament,  which  pedtion  was  refezred 
to  the  consideration  of  the  Committee  for  Priri- 
leges."  (a) 

Die  Mercurii,  23"  die  Februarii  1669-70. 

A.  petition  was  presented  to  this  House  from 
the  Earl  of  Banbury,  which  was  read  as  follows 
{setting  out  the  petition). 

Upon  this  the  House  nmde  this  order  fol- 
lowing: 

"  Upon  reading  the  humble  petition  of  Nicholas 
Earl  of  Banbury,  this  day,  praying  that  he  may 
receive  such  a  writ  of  summons  to  the  parlia- 
ment now  sitting  as  may  enable  him  to  serve 
His  Majesty  there  according  to  the  duty  of  his 
place  and  quality : 

"It  is  ordered.  That  the  said  petition  be 
referred  to  the  Lords  Committees  for  Privileges; 
whose  lordships,  having  considered  thereof,  are 
afterward  to  report  their  opinion  to  the 
Hou8e."(a) 

Die  AfercuHi,  10°  die  Junii  1685. 

Upon  reading  the  petition  of  a  person  thit 
daimeth  the  title  of  Earl  of  Banbury: 

It  is  ordered,  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled.  That  it  be  referred 
to  the  Lords  Committees  for  Privileges,  to  ex- 
amine all  former  proceedings  of  this  House 
relating  to  that  case,  and  report  the  same  to 
this  House. 

An  extract  from  the  Journal,  DieMairtii, 
22P  die  Junii  1685,  containing  the  Beport 
of  the  Committee  concerning  the  title  of 
Earl  of  Ba/nhwry  stating,  contrary  to  the 
report  of  25th  Nov.  1669,  abore, 

"  that  6<>  Junii  1661  the  House  referred  to  the 
Committee  for  Privileges  to  hear  counsel  upon 
a  petition  of  Nicolas,  Eurl  of  Banbury,  whereby 
he  prayeth  a  writ  of  summons,  &€.,  which 
petition  was  directed  to  his  Majesty  and  by  Hiii 
Majesty's  order  delivered  to  the  House  to  con- 
sider of." 

Die  Mortis,  IS*'  Decembris  1692. 

Upon  reading  the  petition  (6)  of  a  person  that 
claimeth  the  title  of  Earl  of  Banbury: 

(a)  *'  No  proceedings  took  place  thereon,  and 
^'ithm  four  years  the  Earl  died."  Complete 
Peerage,  vol.  1,  p.  233. 

(h)  The  son  of  the  first  claimant  having  killed 
his  cousin  in  a  duel  was  indicted,  December  7, 
1692,  as  "  Charles  KnoUys,  Esq.,"  whereupon 
he  petitioned  the  House  of  Lords,  praying  as  a 
peer  to  be  tried  by  his  peers. 
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It  18  ordered,  by  the  lords  Rpiritual  and  tern* 
poral  in  Parliament  assembled.  That  this  House 
will  hisar  His  Majesty's  Attorney-General  on 
His  Majestjr's  behalf  (and  all  other  persons  that 
maj  be  concerned  therein)  against  the  said 
clauD,  as  also  counsel  for  the  person  who  claims 
the  said  title  of  Earl  of  Banbury,  on  Monday 
the  ninth  day  of  January  next,  at  ten  of  the 
dock  in  the  forenoon  ;  whereof  the  petitioner  is 
to  cause  timely  notice  to  be  given  tu  His  Ma- 
jetty's  Attorney-General,  and  all  other  persons 
that  may  be  comcemed  in  the  said  claim. 

Vie  Mortis,  17"  Januarii  1692-S, 

Then  the  order  of  the  fourteenth  instant  being 
reid,  for  resuming  the  adjourned  debate  con- 
cerning the  petitioner,  who  claims  the  title  of 
Earl  of  Banbury,  and  the  inquisitions  formerly 
taken  upon  the  death  of  William  Earl  of  Ban- 
bary  being  also  read ; 

And  after  debate  upon  the  said  claim,  the 
qoestion  was  put,  **  Whether  all  the  judges 
shall  he  heard  in  ^is  case  ?  " 

It  was  resolved  io  the  negative. 

"  Dissentient  : 

**  Haufajc.  Carmarthkn,  p. 

"  muloravb.  huntinodon. 

"  montaou.  scarbdalb. 

"  P.  Winohbbt'b. 

'<  Lbxinoton. 
*'  Marlbborouoh. 

*'  Lbmpbtbr. 
"  ashbubnham. 

"  Manchestbr.         Goxx)Lphin. 
**  LiiTDSBT.  H.  London." 

"  Grbt. 
Then  this  question  was  proposed,  "  Whether 
the  petitioner  hath  any  right  to  the  title  of  Earl 
of  Banbury?" 

Upon  which  the  previous  question  was  put, 
**  Whether  this  question  shall  be  now  put?  " 
It  was  resolved  in  the  afKrmative. 
Then  the  main  question  was  put,  "  Whether 
the  petitioner  hath  any  right  to  tlie  title  of  Earl 
of  Banbury  ?  " 
It  was  resolved  in  the  negative. 
*  Dissentient : 

"  Huntingdon.  Crewb. 

*'  SCARSDALB.  MaRLBBOBOUOH. 

**  Halifax.  Abhburnham. 

"  Carmarthen,  P.     Manchester. 

*'  MULGRATE. 

**  P.  Winghbst'r.      Lindsby. 

"  Montagu.  Grey. 

"  Landaff.  H.  London. 

"  ThO.  MeKBV.  "  GODOLPUIN. 

"  Ric.  Pbtriburo.  **  Hunsdon." 
'*  Lexington. 
It  18  ordered,  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled,  That  the  petition 
presented  to  this  House  the  thirteenth  of  De- 
cember la.H,  by  a  person  claiming  the  title  of 
Karl  of  Baubury,  shall  be  and  is  hereby  dis- 
missed this  House. 

Die  Mercurii,  26°  Januarii  1697. 
A  petition  (a)  to  His  Majesty  being  this  day 

(a)  The  petition  stated  that  the  petitioner 
had  been  indicted,  and  on  his  arraignment  in 


offered  on  the  behalf  of  the  person  who  claims 
the  title  of  Earl  of  Banbury,  and  His  Majesty's 
reference  thereupon : 

It  is  ordered,  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled.  That  the  said 
petition  and  reference  shall  be  considered  on 
Saturday  the  nine  and  twentieth  day  of  January 
instant,  at  twelve  of  the  clock  ;  and  that  all  the 
lords  be  summoned  then  to  attend,  and  the 
clerks  then  bring  the  books  wherein  the  former 
proceedings  in  relation  to  this  matter  are 
entered. 

Extracts  from  the  Journals  of  29th 
January  and  3rd  February  1697-8  were 
also  read,  setting  forth  the  petition  to  the 
King ;  the  King^s  reference  to  the  House 
of  Peers,  and  the  representation  presented 
to  the  King  concerning  the  claim,  affirm- 
ing the  resolution  of  the  17th  January 
1692-3. 

The  Fwrheok  Peerage. 
Die  Lun^pt  25"  die  Novembris  1661. 

The  name  of  Viscount  Purbecke  not  being  in 
the  list  of  the  names  of  the  lords  by  which  this 
House  was  called  this  day  ; 

It  is  ordered  to  be  referred  to  the  Committee 
for  Privileges,  to  consider  whether  he  be  to  sit 
in  this  House  as  a  peer  or  not. 

The  Mao'qiM  of  Worcester* §  paierU  to  be 
Duke  of  Somerset 

Die  Satumi,  18"  die  Augusti  1660. 

Upon  information  to  the  House  by  the  Mar- 
quis of  Hertford,  that  a  patent  is  granted  to  the 
Marquis  of  Worcester,  which  is  a  prejudice  to 
other  peers ; 

It  is  ordered.  That  the  consideration  of  the 
said  patent  is  referred  to  the  consideration  of 
these  lords  following. 

Die  Luna,  20"  die  Augusti  1660. 

Ordered,  That  the  Lord  Chief  Baron  and  Mr. 
Attorney-General  do  attend  the  Lords  Com- 
mittees which  are  to  meet  this  afternoon,  to 
advise  them  in  point  of  law  concerning  the 
Marquis  of  Worcester's  patent. 

Die  Jovis,  23"  die  Augusti  1660. 

The  Marquis  of  Dorchester  reported  from  the 
Committee,  "  That  the  Marquis  of  Woreester 
confessed  to  their  lordships  that  a  patent  (a)  was 

the  Court  of  King's  Bench  had  pleaded  his 
title  and  descent,  and  that  his  name  was  Charles, 
Earl  of  Banbury,  "to  which  your  Majesty's 
Attorney  replied  the  dismission  of  the  said 
petition  by  the  House  of  Peers ;  that  thereupon 
your  petitioner  demurred,  and  after  many  long 
arguments  judgment  was  given  by  the  Right 
Honourable  the  Lord  Chief  Justice  Holt  and 
the  rest  of  the  judges  there  in  favour  of  your 
petitioner's  name  and  title."  The  petitioner 
prayed  for  a  writ  of  summons  to  Parliament. 

(a)  As  to  this  extraordinary  patent  which 
among  other  things  delegated  the  power  of 
creating  peers,  see  (Jollios,  Peerage,  vol.  1,  p. 
233 ;  Complete  Peerage,  vol.  4,  p.  24. 
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made,  and  left  in  his  hands  by  the  king,  to 
create  him  Duke  of  Somersett,  upon  certain 
conditions  which  never  were  yet  performed  ; 
that  he  hath  made  no  use  of  it;  that  the 
said  patent  is  in  the  hands  of  his  son  the  Lord 
Herbert ;  and  his  lordship  is  willing  to  deliver 
it  np  to  His  Majesty." 

Die  Lhtub,  8**  die  Septembria  1660. 

The  Lord  Arundell  of  Warder  signified  to  the 
House,  "  That  the  Marquis  of  Worcester  hath 
delivered  up  the  patent  to  His  Majesty  for  the 
dukedom  of  Somersett." 

Ordered,  That  the  Committee  for  the  Marquis 
of  Worcester's  patent  shall  consider  of  and  pre- 
pare a  Bill,  to  be  offered  to  this  House,  "  That 
all  patents  and  grants  obtained  since  the  begin- 
ning of  the  late  wars  shall  be  brought  withm  a 
short  time,  to  be  limited,  or  else  the  same  to  be 
vacated." 

And  the  Lord  Wharton  is  added  to  the  said 
Committee;  and  Mr.  Attorney-General  is  to 
attend  their  lordships  this  afternoon. 


The  Earl  of  Lincoln' $  Oladm, 

Vie  Mercuriiy  25^  Januarii  1692. 

The  Earl  of  Lincolne  came  to  the  table,  and 
brought  his  writ,  which  was  read  by  the  clerk  as 
followeth  (^setting  out  the  writ). 

And  then,  the  standing  order  being  read, 
"  That  those  lords  who  come  to  take  the  oaths 
ought  to  attend  at  the  first  sitting  of  the  House," 
he  withdrew. 

Die  Mercvrii,  25°  Januarii  1692. 

It  is  ordered  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled,  that  it  shall  l)e 
and  it  is  hereby  referred  to  the  Lords  Committees 
for  Privileges,  to  inspect  the  patent  of  the  Earl 
of  Lincolne,  and  his  pedigree,  and  report  their 
opinion  thereupon  to  this  House. 

Die  Veneris,  27°  Januarii  1692. 

The  Earl  of  Rochester  reported  from  the 
Lords  Committees  for  Privileges,  in  the  case  of 
the  Earl  of  Lincolne  and  his  pedigree ;  "  That 
the  committee  have  examined  the  same,  and 
have  given  it  in,  signed  as  followeth ;  (vide- 
licit)     .     .    ,    ." 

**  The  cfimmittee  are  of  opinion  the  pedigree 
is  clear." 

To  which  the  House  agreed. 

Then  Francis  Earl  of  Lincolne  was  called  in, 
and  came  to  the  table  ;  and  took  the  oaths,  and 
made  and  subscribed  the  declaration,  pursuant 
to  the  statutes  ;  and  took  his  place  on  the  earls 
bench. 


Lord  OUfford  of  Laun$hurg*8  Olaim. 

Die  Lunee,  12"  die  Novembri$  1694. 

It  is  ordered,  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled,  That  it  shall  be 
and  is  hereby  referred  to  the  Lords  Committees 
for  Privileges  to  consider,  **  Whether,  if  a  lord 
called  by   writ  into  his  father's  barony   shall 

Evil^KNCK   BBFORE  TUB   COMMITTEX. 


happen  to  die  in  the  lifetime  of  his  father,  the 
son  of  that  lord  (so  called)  be  a  peer,  and  hath 
right  to  demand  his  writ  of  sununons  ?  " 

Die  Martis,  20«  Novembrit  1694. 

The  Lord  President  reported  from  the  Lords 
Committees  for  Privileges,  to  whom  was  referred 
to  consider,  "  Whether,  if  a  lord  called  by  writ 
into  his  falJier's  barony  shall  happen  to  die  io 
the  lifetime  of  his  father,  the  son  of  that  lord  lo 
called  be  a  peer,  and  hath  right  to  demand  his 
writ  of  summons  ?  "  *'  That  their  lordships  find 
no  precedent  in  this  case." 

A  debate  arising,  **  Whether  Charles  Lord 
Clifford  (son  and  heir  of  Charles  late  Lord 
Clifford  of  Launsbur^h,  deceased,  who  wis 
called  by  writ  to  Parhament  in  the  lifetime  of 
his  father,  the  present  Earl  of  Burlington),  hath 
right  to  sit  in  Parliament  ?  " 

This  House  was  of  opinion, "  That  the  nid 
Charles  now  Lord  difFord,  by  virtue  of  his 
father's  writ,  hath  right  to  a  writ  of  rammons  to 
Parliament  as  Lord  Clifford  of  Launsbnrgh." 


Sir  B.  Vemey*8  Claim  to  the  tiUe  of 
Lord  Broke. 

Die  JoviSf  10°  Januarii  1694. 

Upon  report  made  this  day  by  the  Lord 
Keeper  of  what  was  offered  by  His  Majesty's 
Attorney-General  and  other  counsel  in  relation 
to  the  petition  of  Sir  Richard  Vemey,  knight, 
claiming  the  title  of  Lord  Broke  : 

After  due  consideration  had  thereof,  it  is  this 
day  resolved,  upon  the  question,  by  the  lords 
spiritual  and  temporal,  in  Parliament  assemhkd, 
That  the  petitioner,  Sir  Bichard  Vemey,  hath 
no  right  to  a  writ  of  summons  to  Parliament 

Die  SabboH,  16«  Martii  1694. 

After  hearing  this  day  His  Mi^estj-'s  Attorney- 
General  in  relation  to  baronies  by  descent  whose 
ancestors  were  called  by  writ,  as  also  couusel  in 
behalf  of  several  peers  of  this  House  who  think 
themselves  concerned  therein : 

It  is  ordered,  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled,  That  the  further 
consideration  of  this  matter  shall  be  ac^ouraed 
to  Tuesday  next,  at  eleven  of  the  clock  in  the 
forenoon,  the  first  business ;  and  that  the  heralds 
do  then  attend,  with  their  books. 

Die  Mortis,  19o  Martii  1694. 

The  heralds  being  this  day  heard  at  the  bar, 
pursuant  to  the  oi^er  of  the  16th  instant,  in 
relation  to  descents  of  baronies  by  writ:  and 
debate  thereupon;  this  question  was  pnt, 
*<  Whether  the  House  shall  be  now  adjourned  ?" 

It  was  resolved  in  the  negative. 

Then  the  question  was  put,  '*  Whether  the 
debate  shall  be  now  adjourned  ?  " 

It  was  resolved  in  the  negative. 

And  upon  further  debate,  this  question  was 
put,  *'  Whether,  if  a  person  summoned  to  Parlia- 
ment by  writ,  and  sitting,  die,  leaving  issue  two 
or  more  daughters,  who  all  die,  one  of  them 
only  leaving  is^ue,  such  issue  has  a  right  to 
demand  a  summons  to  Parliament  ?  " 

It  was  resolved  in  the  affirmative. 


661] 


WensleydaU  Peerage  Case,  1856, 


[662 


The  Duke  of  OrmoncCs  title  as  Lord 
DingioaU  in  Scotland, 

Die  Veneris,  2«  Martii  1710. 

The  HoiiM  being  informed,  **  That  his  grace 
James  Doke  of  Oraionde  hath  the  title  of  Lord 
Dingwall  in  the  north  part  of  Great  Britain 
ealled  Scotland,  and  therefore  ought  to  he  placed 
in  the  list  of  the  nobility  of  that  kingdom  imme- 
diately after  the  Lord  Madderley:" 

It  is  ordered,  by  the  lorda  apiritaal  and  tem- 
poral, in  Parliament  aasemhled,  That  it  be  and 
is  hereby  reierred  to  the  Lords  Committees  for 
PriTileges,  to  consider  thereof,  and  report  their 
opinion  therenpon  to  the  House. 

Also  an  extract  {rom  the  Journal  of 
dih  Jnlj  1710,  reporting  that  Lord  Ding^ 
waUtihoald  be  inserted  in  the  Boll  of  the 
Nobility  of  Scotland  immediately  before 
Lord  Oranedown. 

The  Duke  of  HamiUon^a  paient,  erea/Ung 

hifin  Duke  of  Branidon.(a) 

Die  Mercuriif  l2o  Decembrie  1711. 

Notice  being  taken,  **  That,  in  the  list  of  the 
nobility  deliyered  by  Garter  King  at  Arms  the 
seventh  instant,  there  is  inserted  James  Hamil- 
ton, Duke  of  Hamilton  and  Brandon,  amongst 
the  dukes;"  and  the  House  being  informed, 
"  That  a  patent  is  httely  (6)  passed  the  Great  Seal 
for  creating  the  said  Duke  of  Hamilton  Duke 
of  Brandon ;  '*  and  a  debate  arising  thereupon  : 

It  is  ordered,  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled,  That  on  Thurs- 
day the  twentieth  day  of  this  instant  December 
this  House  will  take  the  said  patent  into  consi- 
deration; and  that  Basil  Heme,  esquire,  the 
Riding  Six  Clerk  for  the  last  year,  or  his 
depty,  do  then  lay  the  Priry  Seal  Bill  of  the 
said  patent  before  this  House  ;  and  all  the  lords 
»ommoned  to  attend. 

Die  Martie,  1^  Decembris  1711. 

The  House  being  this  day  moved,  "  That  his 
grace  the  Doke  of  Hamilton  may  be  heard,  by 
laoB  counsel,  on  Thursday  next,  in  relation  to  the 
patent  for  creating  him  Duke  of  Brandon  :  ** 

It  is  ordered,  by  the  lords  spiritual  and  tem- 
poral, in  Parliament  assembled,  That  the  Duke 
of  Hamilton  shall  be  heard,  by  his  counsel,  as 
desired,  on  Thursday  next  at  twelve  o'clock, 
before  this  House  takes  into  consideration  the 
said  patent. 

Ordered,  That  all  the  judges  do  attend  this 
House  on  Thursday  next,  at  twelve  o'clock. 

Die  Jovis,  20°  Decembris  1711. 

The  officer  attending  (according  to  order) 
with  the  Privy  Seal  Bill  of  the  patent  for 
creating  the  Duke  of  Hamilton  Duke  of 
Brandon  x 

He  was  called  in;  and  delivered  at  the  bar 
the  said  Privy  Seal  Bill,  with  a  copy  of  the 
enrolment  thereof. 

Then    counsel    on    behalf   of  the   Duke  of 

(a)  This  case  is  discussed  above,  pp.  534, 
547,  628,  and  below,  p.  696.  And  see 
Thorold  Bogers,  Protests  of  the  Lords,  vol.  1, 
p.  206. 

(6)  sard  Sept.  1711. 


Hamilton  were  called  in,  and  the  copy  of  the 
enrolment  of  the  said  patent  was  read. 

And  the  counsel  were  heard  and  withdrew. 

And,  after  debate,  and  reading  some  proceed- 
ings out  of  the  journal  in  the  Duke  of  Dover's 
case  ;(a) 

The  question  following  was  proposed  to  be 
put  to  the  judffes,  (videlicet)  ; 

"  Whether  the  Queen  be  disabled  by  the  Act  of 
Union  to  grant  a  peerage  of  Great  Britain,  with 
all  the  privileges  depending  thereon,  to  any  per- 
son who  was  a  peer  of  Scotland  before  the 
Union  ?  " 

Which  being  objected  to  ;  and  a  debate  aris- 
ing thereupon,  this  question  was  stated,  "  That 
the  judges  do  now  deliver  their  opinions  to  this 
House,  upon  the  said  proposed  question  ?  " 

After  further  debate,  the  previous  question 
was  put,  *'  Whether  this  question  shall  be  now 
put?" 

It  was  resolved  in  the  negative. 

Then  it  being  proposed,  '*  That  no  patent  of 
honour  granted  to  any  peer  of  Great  Britain 
who  was  a  peer  of  Scotland  at  the  time  of  the 
Uuion  can  entitle  such  peer  to  sit  and  vote  in 
Parliament,  or  to  sit  upon  the  trial  of  peers," 
and  debate  thereupon. 

The  question  was  put,  "  That  no  patent  of 
honour  granted  to  any  peer  of  Great  Britain 
who  was  a  peer  of  Scotland  at  the  time  of  the 
Union  can  entitle  such  peer  to  sit  and  vote  in 
Parliament,  or  to  sit  upon  the  trial  of  peers  ?  " 

It  was  resolved  in  the  affirmatiTe. 

''  Dissentient : 
'*  Bdokingham  P.(&) — 1.  Beeause,  as  we  ap- 
prehend, by  this  resolution  the  prerogative  of  the 
Crown,  in  granting  patents  of  honour,  with  all 
privileges  depending  thereon,  to  the  peers  of 
Great  Britain  who  were  peers  of  Scotland  at  the 
time  of  the  Union,  as  well  as  the  right  of  the 
Duke  of  Brandon  to  sit  and  vote  in  Parliament, 
are  taken  away ;  and  this  prerogative  of  the 
Crown  and  right  of  the  duke,  depending  upon 
the  construction  of  an  Act  of  Parliament,  though 
counsel,  by  order  of  the  House,  were  heard  at 
the  bar,  and  all  the  judges  were  ordered  to 
attend  at  the  same  time,  yet  the  opinion  of  the 
judges  was  not  permitted  to  be  asked  touching 
the  construction  of  the  said  Act  of  Parliament. 

''2.  Because  the  prerogative  of  the  Crown, 
as  we  conceive,  in  granting  patents  of  honour, 
with  the  privileges  depending  thereon,  ought 
not,  on  the  constniction  of  any  Act  of  Parlia- 
ment, to  be  taken  away,  unless  there  be  plain 
and  express  words  to  that  purpose  in  the  said 
Act ;  and  we  conceive  there  are  no  such  plain 
and  express  words  for  that  purpose  in  the  Act 
of  Union. 

"  3.  Because  by  this  resolution  all  the  peers 
of  Great  Britain  who  were  peers  of  Scotland  at 
the  time  of  the  Union  are  supposed  to  be  inca- 
pable of  receiving  any  patent  of  honour  from 
the  Crown  by  virtue  whereof  they  may  be  en* 
titled  to  the  privilege  of  sitting  and  voting  in 
Parliament  and  sitting  on  the  trial  of  peers, 
which  we  conceive  is  repugnant  to  the  Fourth 
Article  of  the  Act  of  Union,  which  declares  the 


(a)   1  P.  Wms.,  592,  above  p.  218ii. 
(6)  Lord  President  of  the  Council. 
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privileges,  that  there  shall  be  a  commanication 
of  all  rights,  priyileges,  and  advantages  which 
do  or  may  belong  to  the  subjects  of  either  king- 
dom, except  where  it  is  otherwise  expressly 
agreed  in  those  articles,  in  which,  we  apprehend, 
there  is  no  such  provision. 

**  4.  Because  the  Duke  of  Queensberrj,(a)  in  all 
respects  in  the  same  case  as  the  Duke  of  Hamil- 
ton, was  introduced,  sat,  and  voted  in  this 
House  in  matters  of  the  highest  importance,  in 
two  several  Parliaments,  as  Duke  of  Dover,  by 
virtue  of  a  patent  passed  since  the  Union,  and 
in  consequence  of  such  sitting  and  voting  his 
vote  in  the  election  of  the  peers  of  Scotland  was 
rejected,  and,  as  a  further  consequence  thereof, 
the  Marquis  of  Lothian  was  removed  from  his 
seat  in  this  House,  which  he  had  an  undeniable 
title  to,  if  the  Duke  of  Queensberry's  patent  as 
Duke  of  Dover  had  not  given  him  a  title  to  sit 
and  vote  in  this  House. 

5.  **  Because  by  this  resolution  the  peers  of 
Scotland  are  reduced  to  a  worse  condition  in 
some  respects  than  the  meanest  or  most  criminal 
of  subjects. 

6.  **  Because  we  conceive  this  resolution  may 
be  construed  to  be  a  violation  of  the  treaty  be- 
tween the  two  nations. 

'*  Oxford  &  Mortimer.  (6) 
"  Ormonde,  (c) 

**  WiNCHILSEA. 

"  Haroourt,  C.  S.(<i) 
"  BrvERS. 

**  Blanttre. 

'*  POULETT.  "  IlAY. 

"Mar.         ''Rosebbrrib.  '*  Botle. 

"  Loudoun. 

"  Home. 

"  Orkney. 
**  Balmerino. 

"  Osborne. 
**  Hunsdon. 

"  KiLSTTH. 

**  Clarendon." 

Also  extracts  from  the  Jonrnals  of  liiih. 
June  1781,  and  5th  and  6th  Jnoe  1782, 
showing  the  proceedings  on  a  reference 
by  the  Grown  of  the  petition  of  the  Dnke 
of  Hamilton  and  Brandon  claiming  the 
title  of  Dnke  of  Brandon.  The  judges 
were  ordered  to  attend,  and  the  petitioner 
was  beard  by  counsel ;  and  the  Committee 
reported,  in  accordance  with  the  opinion 
of  the  judges,  that  the  Duke  of  Bra/ndon 
was  entitled  to  his  writ,  thereby  rerersing 
the  resolution  of  December  20tb,  1711. 

Barony  of  Fermoy. 
Die  Luntty  \\^  Junii  1855. 

It  was  moved,  ''That  the  circumstances 
attending  the  creation  of  the  barony  of  Fermoy 
be  referred  to  the  Committee  for  Privileges,  to 
consider  and  report." 

After  debate,  the  same  was  agreed  to.(e) 

(a)  See  above,  p.  2189t. 

(6)  Harley,  Lord  High  Treasurer  of  Enghind. 

(c)  Viceroy  of  Ireland. 

(d)  Lord  Keeper. 

(e)  This  case  was  then  pending  before  the 
Committee  for  Privileges,  see  below,  p.  723. 


February  22nd,  1856  (tonJtvMkei). 
Ik  the  Committee  fob  Pbivileoes. 

Debate  on  the  Pboposbd  Bepobt. 

After  the  rejection  of  Lord  Gl&ndg^t 
motion  and  the  calling  of  further  evi- 
dence: 

Lord  Ltndhttrst  proceeded  to  move 
the  motion  of  which  he  had  given  notice, 
and  observed  in  support  of  the  jnriB- 
diction  of  the  House :  Everybody  knows 
that  an  alien  has  no  right  whatever 
to  sit  among  us.  (a)  Everybody  at  the 
same  time  knows  that  the  Crown  has  & 
perfect  right  to  confer  a  peerage  upon  an 
alien.  Supposing  &n  alien,  then,  to  have 
obtained  a  writ  of  summons  to  vour  lord- 
ships' House,  and  to  present  himself  at 
your  bar,  are  you,  knowing  that  he  has 
no  riffht  to  enter  your  lordahips'  Honse, 
and  tnat  if  he  did  so  it  would  be  in  viola- 
tion of  the  law — are  your  lordships  to  be 
quiet,  and  to  suffer  him  to  take  his  seat, 
and  to  be  passive  spectators  of  it,  and  oo- 
operators  as  it  were  with  him  in  this 
breach  of  the  law  P  Is  not  the  very  stale* 
ment  of  this  fact  sufficient  to  satisfy  voor 
lordships  beyond  all  doubt  that  you  We 
a  right  to  investigate  the  title  by  whioh  a 
claimant  seeks  admittance  into  your  lord- 
ships' House? 

My  lords,  I  may  put  another  case  equally 
striking.  It  is  said  by  Lord  Ooke  that  the 
Crown  cannot  grant  a  peerage  for  years. 
But  suppose  a  person  created  a  peer  for 
years  to  come  to  the  table  of  your  lord- 
ships' House,  and  to  bring  his  writ  of 
summons :  you  look  at  the  patent,  andyoa 
find  it  contains  onlv  a  peerage  for  years : 
are  you  to  permit  him  to  take  his  seat? 
Ai'e  you  to  suffer  him  to  violate  the  law  ? 

My  lords,  look  at  the  form  of  proceeding. 
When  a  person  comes  to  your  lordships' 
bar  with  a  patent  of  peerage,  and  with 
his  writ  of  summons,  what  is  the  first  step 
that  is  taken  P  The  first  step  is  to  read 
the  patent.(&)  Why  is  the  patent  read? 
For  what  purpose  is  it  read,  if  you  are  to 
exercise  no  opinion  with  respect  to  it? 
Obviously  it  is  read  in  order  that  you  may 
have  an  opportunity  of  considering  its 
validity,  and  acting  according  to  the 
opinion  you  form  respecting  it.  My  lords, 
these  facts  are  decisive  as  to  the  sMithoritf 
and  jurisdiction  of  your  lordships  in 
matters  of  this  nature. 


(a)  There  is  an  express  disability  iinder  the 
Act  of  Settlement,  12  &  13  Will.  3.  c.  8.,  and 
see  4  Inst.  47;  Pollock  &  Maitland,  Hist 
English  Law,  vol.  1,  p.  441. 

(6)  Thi8  is  only  done  on  the  creation  of  t 
new  peerage,  or  in  the  case  of  a  patent  of 
peerage  with  a  remainder  on  the  remainder 
first  taking  effect.  The  remainder  is  treated 
86  a  new  creation.  Cruise,  Dignities,  p.  75>r, ; 
Devon  Peerage  claim,  2  St.  Tr.  N.S.  676} 
Keports  on  the  Dignity  of  a  Peer,  vol.  S,  p.  56. 
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My  lords,  it  is  the  right  and  it  is  the 
duty  of  your  lordflhips,  and  of  every 
assembly  similar  in  character  to  yonr 
lordships,  to  see  that  the  assembly  is 
properly  constituted.  If  a  writ  of  sum- 
mons is  withheld  from  a  party  entitled  to 
iif  you  have  a  right  to  insist  that  it  sball  be 
issued,  if,  on  the  other  hand,  a  party 
appears  at  your  lordships'  bar  with  an 
invalid  patent,  you  have  a  right  to  prevent 
his  intruding  himself  into  your  assembly. 
In  both  cases  your  right  is  the  same,  your 
duty  is  the  same ;  you  have  the  right  and 
the  duty  to  see  that  the  House  is  properly 
constituted. 

It  is  said,  how  are  these  rights  to  be 
enforced?  And  I  think  three  or  four 
times  my  noble  friend  opposite  has  hinted 
that  there  are  no  means  for  enforcing 
these  lights.  My  lords,  I  will  remove 
that  difficulty  in  a  few  words.  If  a  writ 
of  summons  has  been  improperly  withheld, 
you  may  insist  upon  its  being  issued, 
lou  may  address  the  Crown  for  that 
purpose.  If  that  address  is  unavailing, 
there  is  a  remedy,  which  in  a  remarkable 
case  was  resorted  to,  and  which  was 
effectual  for  the  purpose  of  accomplishing 
the  object.  The  peers  refused  to  proceed 
to  business  till  the  House  was  properly 
constituted. (a)  The  author  who  records 
that  fact  says  the  means  adopted  by  the 
House  were  so  effectual  that  the  same 
abuse  has  never  again  occurred.  That  is  the 
remedy  where  the  writ  is  withheld.  On 
the  other  band,  where  a  party  is  obtruded 
upon  the  House  who  can  have  no  right  to 
a  seat  in  it,  the  remedy  is  equally  plain 
and  simple.  It  is  your  duty  to  direct 
your  officer  to  refuse  to  administer  the 
oath  or  to  allow  the  party  to  take  his  seat. 
So  much  then  with  respect  to  this  part  of 
thequestion. 

[This  jurisdiction  was  exercised  without 
complaint  in  the  case  of  the  Duke  of 
HamiUan  cmd  Bra7idon,{h)  although  the 
decision  then  arrived  at  by  the  House  was 
afterwards  reversed.  The  Earl  of  Banbury 
twice  petitioned  the  House  for  a  writ  of 
summons.  The  petitions  were  referred  to 
the  Committee  of  Privileges,  who  reported 
against  them.(c)I 

I  wish  more  particularly  to  allude  to 
cue  of  these  cases.  The  claimant  to  the 
Earldom  of  Banbury  had  the  misfortune 

(a)  The  cases  of  the  Earls  of  Arundel  and 
Bn'stol,  Rushworth  CoUec,  vol.  1,  pp.  239,  863. 
Hatsell,  Precedents,  vol.  2,  p.  142.  West, 
Inquiry,  &c.,  p.  42,  also  refers  to  the  refusal 
of  the  barons  in  1255  to  proceed  to  business 
because  all  the  barons  were  not  summoned,  and 
to  Rot.  Pari.  20  Ric.  2.  No.  8. 

(6)  See  above,  p.  661 ;  the  Duke  of  Hamilton 
was  sitting  as  a  Scotch  representative  peer  when 
the  question  of  his  title  to  the  Dukedom  of 
Bnndon  was  raised. 

(r)  See  above,  p.  655. 


to  kill  his  adversary  in  a  duel.  He  applied 
to  your  lordships'  House  to  be  tried  by  his 
peers.  The  question  was  referred  to  the 
Committee  for  Privileges.  The  com- 
mittee investigated  the  matter,  said  ho 
had  not  made  out  his  title  as  a  peer,  and 
the  petition  was  dismissed.  That  question, 
in  another  shape,  came  before  the  Court 
of  King's  Bench,  and  Lord  Chief  Justice 
Holt  took  upon  himself  to  state,  as  is 
reported,  that  this  House  had  no  jurisdic- 
tion in  the  matter. (a)  He  said  the  case  was 
coram  non  jvdice.  Now,  observe,  my 
lords,  upon  principle,  how  erroneous  that 
opinion  was.  When  an  application  is 
made  to  yon  by  a  person  claiming  to  be 
tried  s^s  a  peer,  you  have  a  direct  and 
immediate  jurisdiction  upon  the  question. 
There  is  another  principle  of  law  well 
known,  to  which  every  lawyer  must  sub- 
scribe, that  wherever  any  tribunal  has  a 
jurisdiction  to  try  a  particular  question, 
it  has  also  a  jurisdiction  incident  to  it  to 
try  every  matter  that  is  necessary  to 
foianing  a  correct  judgment  upon  the 
main  question.  It  is  perfectly  clear, 
therefore,  that,  if  Lord  Holt  really  ex- 
pressed the  opinion  that  is  ascribed  to 
him,  he  was  in  error,  for  the  House  had 
clearly  a  jurisdiction  as  to  the  principal 
matter,  and  having  that  jurisdiction,  they 
had  a  right  to  inquire  whether  the  claimaut 
was  a  peer  or  not,  because,  until  they 
ascertained  the  fact,  it  was  impossible  for 
them  to  say  whether  or  not  he  was  en- 
titled to  be  tried  by  his  peers. 

I  should  not  have  ventured,  without 
hesitation,  to  express  this  opinion  in 
opposition  to  what  is  reported  to  have 
been  stated  by  my  Lord  HoU,  had  it  rested 
upon  my  authority  alone ;  but  you  will  find 
that  my  view  of  this  question  is  confirmed 
by  one  of  the  highest  legal  authority, — I 
mean  that  of  the  late  Lord  Bedesdale.  In 
the  Bamhiury  case,  not*  the  Baribwry  case 
of  which  I  have  now  been  speaking,  but  a 
subsequent  claim  to  the  same  peerage,  he 
said:(&)  "This  resolution"  (that  is,  the 
resolution  with  respect  to  the  applica- 
tion to  be  tried  by  his  peers,  which  was 
refused) — 

"  This  resolution,  passed  as  it  was  with 
great  solemnity,  ought,  in  my  opinion,  to  hav^ 
all  the  force  of  a  judicial  decision.'^ 

(That  was  denied  by  Lord  HoU.) 

"No  doubt  can  be  entertained  of  the  juris- 
diction of  the  House,  for  surely  it  had  a  right 
to  defermine  whether  the  petitioner  was  entitled 
to  bo  tried  as  <i  peer,  and  this  could  not  be  done 
without  ascei'taining  whether  he  was  legitimate ;  ** 


(n)  1  Ld.  Raym.  11. 

(6)  The  report  in  Nicolas,  Law  of  Adulterine 
Bastardy,  p.  481. 
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that  is,  whether  he  was  a  peer.    Again  he 
says — 

'*  I  think  that  Lord  Chief  Justice  Holt  was 
mistaken,  if  what  fell  from  him  is  correctly 
reported,  otherwise  the  Crown  might  refuse  a 
writ  in  a  subsequent  Parliament  to  any  peer 
DOW  sitting  in  the  House.  I  cannot  approve  of 
the  conduct  of  Lord  Holt  upon  this  occasion. 
The  House  acted  with  great  propriety.** 

There  are  several  other  cases  in  the 
Journals,  all  of  which  go  to  establish  the 
fact  that  this  House  has  the  right,  when 
application  is  made  on  a  petition  for  a 
wnt  of  summons  which  has  been  refused, 
to  interfere  and  examine  into  the  title, 
and  to  pronounce  judgment  accordingly. 

Lord  Cbanwo&th,  L.C.  :  What  are  the 
cases? 

Lord  Ltndhukst  referred  to  the  case  of 
the  Earl  of  LinGoln,{a)  and  the  Olifford 
case  ;(5)  he  then  proceeded  to  refer  to  the 
authorities  cited  in  favour  of  the  patent, 
and  read  Lord  Bedeadale'a  remarks  on 
CokeiA— 

'*  I  have  a  great  respect  for  the  memory  of 
Lord  Coke,  but  I  am  ready  to  accede  to  an 
assertion,  miade  by  some  of  his  contemporaries, 
that  he  was  too  fond  of  making  the  law  instead 
of  declaring  the  law,  and  of  telling  untruths  to 
support  his  own  opinions,  indeed,  an  obstinate 
persistence  in  any  opinion  he  had  embraced  ivas 
a  leading  defect  in  his  character.  His  dispute 
with  Lord  KUesmere  furnishes  us  with  a  very 
strong  instance  of  his  forcing  the  construction 
of  terms,  and  making  false  definitions  when  it 
suited  his  purpose  to  do  so." 

In  confirmation  of  this  opinion  I  beg  to 
remind  your  lordships  of  the  many  im- 
portant instances  in  which,  with  respect  to 
questions  of  peerage  (d)  and  other  rights, 
his  judgments  have  been  since  reversed. 

[All  the  other  authorities  cited  in  sup- 
port of  the  patent  will  be  found  to  rest  on 
the  single  dictum  of  Lord  Ooke^J 

We  all  know,  in  the  profession  of  the 
law,  that  when  the  opinion  of  any  man, 
however  eminent,  is  cited  in  a  coart  of 
justice,  the  question  uniformly  asked  is  to 
this  eflrect,->What  authorities,  what  pre- 
cedents does  he  quote  in  support  of  it  P 
For  this  dictum  Lord  Ooke  states  no  au- 
thority, no  decision,  no  precedent.  He 
cites  no  instance  in  sapport  of  it,  nor,  my 
lords,  could  he  do  so ;  because,  before  I 
sit  down,  I  shall  satisfy  your  lordships, 
with  clearness  almost  to  demonstration, 
that  in  no  instance  without  Parliamentary 
authority  has  the  Crown  ever  created  a 
peer  for  life,  with  the  right  to  sit  in  your 
lordships'  House. 


(a)  See  above,  p.  659. 
(6)  See  above,  p.  659. 

(c)  The  report  in  Nicolas,  Law  of  Adulterine 
Bastardy,  p.  461. 

{d)  See  above,  p.  496. 

COMMITTBB   FOa   PBIVli<BOBS,  LORD  LtNDHUBST. 


Chief  Baron  Oomyns  in  his  Digesi 
merely  cited  Coke,  giving  the  reference. 
Everybody  at  all  acquainted  with  the 
history  and  writings  of  Blaekatons  (a)  must 
be  perfectly  satisfied  that  he  never  went 
into  the  question,  never  discussed  it,  but 
took  it  upon  the  bare  authority  and 
dictum  of  Lord  Coke, 

But,  then,  I  am  reminded  of  Sir  Mai" 
thew  Hale.  Why,  that  is  the  most  curious 
authority,  or  attempt  at  an  authority, 
that  was  ever  attempted  to  be  palmed 
upon  anv  audience  or  any  tribunaL  He 
had  a  volume  of  Lord  Coke*8  Commentary 
upon  Littleton,  and  he  was  accustomed  to 
write  notes  in  the  margin  upon  any  of  the 
different  subjects  that  from  time  to  time 
occurred  to  him.  It  happens  that  he  has 
left  no  note  opposite  to  this  passage  of 
Coke,  and  therefore  my  noble  and  learned 
friend  comes  to  the  singular  conclusion 
that  he  was  entirely  of  the  opinion  of 
Lord  Ooke,  and  must  be  considered  as 
having  confirmed  his  authority. 

There  is  8elden,{b)  bat  8dden  does  not 
carry  the  case  a  bit  further ;  he  says  tliat 
peerages  were  generally  granted  as  in- 
heritances, but  in  some  instances  they 
have  been  granted  for  life.  That  is  per- 
fectly true  ;  but  what  are  the  instances  to 
which  he  refers  ?  The  one  is  that  of  the 
Countess  of  Bwikvngham,  a  female.  That 
does  not  advance  my  noble  friend's  ar- 
gument. The  other  is  the  case  of  the 
Marquis  of  Bvhlm,  but  the  Marquisate 
of  Dublin,  though  it  was  a  peerage  for 
life,  was  granted  to  a  peer  and  created 
by  the  authority  of  Parliament.  He  makes 
out  his  case,  but  he  does  not  at  all  sapport 
Lord  Ooke*8  doctrine,  that  this  can  be 
done  by  the  Crown  alone. 

Lord  Bede8dale,(c)  like  Selden,  states 
distinctly  in  terms  that  peerages  are 
generally  granted  as  inheritances,  but 
that  they  have  been  granted  for  life. 
Undoubtedly  they  have,  as  is  instanced  in 
the  oases  upon  your  table;  but  1  will 
take  upon  myself  to  show,  before  I  sit 
down,  that  a  peerage  for  life  has  never  in 
any  instance  heen  granted  so  as  to  confer 
a  seat  in  this  House,  which  is  the  real 
(question,  except  by  the  authorit}'  of  Par- 
liament. 

[This  dictum  of  Coke  is  combated  in  the 
nineteenth  edition,  in  a  note  which  is  to 
be  attributed  to  Charles  BiUUr^  a  man 
even  more  learned  in  Parliamentary  and 
peerage  law  than  his  fellow-editor  Har- 
graveXd)  Mr.  Butler  refers  to  the  authority 
of  Lord  Shaftesbwry  and  Lord  NoUingham 
in  the  Pwrbeek  case.] 


Ca)  1  Bla.  Com.  40(i. 
(6)  See  above,  p.  615. 
(c)  See  above,  pp.  557,  560. 
{d)  See  above,  p.  5 14ti. 
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Lord  GohB  wrote  200  years  ago  ;  bnt  I 
think  if  he  bad  written  at  this  day,  and 
had  found  that  so  many  more  years  had 
elapsed,  and  no  instance  had  ocoarred  in 
which  a  peerage  for  life  had  been  created 
by  the  Grown  with  a  seat  in  Parliament, 
he  woald  have  been  of  opinion  that  snoh 
prerogptive  conld  not  be  now  exercised, 
eyen  if  it  had  ever  been  exercised  in 
ancient  times. 

Now,  mj  lords,  it  is  not  a  very  inviting 
task  which  I  am  about  to  perform,  but  I 
must  direct  yoar  attention  to  those  in- 
stances which  are  contained  in  the  papers 
upon  your  table,  in  which  peerages  for 
life  have  been  created.  We  have  had  a 
ftiller  opportunity  of  considering  these 
instances,  and  the  result  has  greatly 
strengthened  our  yiew  of  the  subject. 
The  first  that  is  referred  to  is  the  case  of  a 
foreigner,  Q^kichard  J)* Angle. (a)  He  could 
not,  by  the  law  of  the  land,  sit  in  Parlia- 
ment. An  alien  never  could  sit  in  either 
House.  It  is  not  only  clear  that  he  never 
Bat,(&)  but  in  a  few  months  afterwards  the 
charter  was  cancelled,  "vacated,"  as  is 
Btated  in  the  margin  of  the  charter.  Ho 
died  in  a  year  or  two.  It  is  true  that 
writs  of  summons  were  issued,  and  even 
after  his  death.  But  the  preparation  of 
these  writs  was  the  act  of  tne  clerks,  and 
they  were  ofl«n  carelesslv  issued  without 
inquiry,  and  even  after  the  death  of  the 
persons  to  whom  they  wore  directed.  Now 
a  very  ingenious  comment  is  made  upon 
this  case  by  my  noble  and  learned  friend. 
In  that  charter  he  is  created  a  peer  for 
life.  Earl  of  Huntingdon  fior  life;  and  it 
refers  to  another  charter,  in  which  a 
certain  f>ecuniary  grant  is  made  to  sustain 
the  dignity ;  and  then,  though  the  charter 
is  Baid  to  be  vacated  in  the  margin,  my 
noble  and  learned  friend  ingeniously 
states  that  it  has  not  reference  to  that 
particular  charter,  but  to  the  charter  that 
IB  recited.  Why,  my  lords,  the  entry  of 
the  vacating  of  the  charter,  if  it  referred 
to  the  charter  that  was  recited,  would 
have  been  put  in  the  margin  of  that 
charter.  Bat  I  ask  any  of  your  lordships 
to  look  with  attention  at  the  Latin  copy 
of  this  charter,  at  the  place  where  the 
note  is  stated,  and  I  assure  your  lordships 
that  I  feel  confident  that  you  must  come 
to  the  conclusion  that  the  note  relates  to 
the  charter  that  was  then  before  the 
wriler,  upon  which  the  note  is  subscribed. 

My  lords,  the  next  charters  are  two, 
which  I  shall  take  together,  to  the  Earl 
of  Oxford.(c)  He  is  created  by  one  charter 
Marquis  of  Dublin^  and  by  the  other  he  is 
afterwards  made  Duke    of  IreUmd,     If 


(a)  See  above,  p.  C45. 
(6)  But  see  above,  p.  558. 
(c)  See  above,  pp.  646,  647. 


your  lordships  look  at  the  last  charters 
accurately,  you  will  find  that  the  limita- 
tion for  life  does  not  relate  to  the  titles 
of  honour,  but  to  the  extensive  royalties 
and  estates  that  were  granted  to  him  for 
the  purpose  of  supporting  his  rank.  It 
was,  in  fact,  a  grant  of  all  the  royal 
authority  in  Ireland,  and  it  was  one  of 
the  articles  of  impeachment  against  the 
duke,  when  he  was  in  exile,  that  he  had 
imposed  upon  the  young  monarch,  and 
exercised  an  improper  influence  over  him 
in  obtaining  these  excessive  grants,  (a)  But 
the  charters  are  stated  to  have  been  passed 
with  the  assent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  Parliament 
assembled :  and  these  words  in  a  charter 
have  been  decided  by  the  highest  legal 
authority  to  give  it  the  effect  of  an  Act  of 
Parliament.  I  refer  to  The  Prince's  cMe.{b) 
These  creations  for  life  have  therefore  no 
application  to  this  question.  He  was  also 
Ss^l  of  Oxford,  and  in  that  character  was 
entitled  to  sit  in  this  House;  but  as  to 
his  titles  of  Duke  of  Irelctnd  and  Marquis 
of  Dtthlin,  those  titles,  which  were  con- 
ferred upon  him  for  life,  were  conferred 
by  the  authority  of  Parliament. 

The  grant  of  the  Dukedom  of  Aqnitaine 
for  life  (c)  was  not  made  by  the  king  in  the 
character  of  King  of  England,  but  ex- 
pressly U()on  the  face  of  the  charter  in 
nis  character  of  King  of  France;  and 
homage  is  directed  to  be  done  to  him  as 
King  of  France.  This  charter  also  is 
expressly  declared  to  be  made  by  the 
authority  of  Parliament. 

My  lords,  I  shall  not  take  much  time  in 
running  through  the  rest.  There  is  the 
case  of  the  Countess  of  Norfolk  created 
Duchess  of  Norfolk.(d)  She  had  a  charter 
for  life  by  the  authority  of  Parliament. 
That  was  the  case  of  a  female,  and  there- 
fore has  no  application  to  the  present 
subject. 

Then  comes  the  case,  my  lords,  of  the 
Duke  of  Bedford,  the  king's  brother.  There 
was  likewise  the  instance  of  Humphrey, 
Duke  of  Olouceeter,  another  brother.  Both 
those  charters  were  for  life,  but  expressly 
by  the  authoritv  of  Parliament,  (e) 

The  next  is  the  creation  of  the  Earl  of 
Oatnhridae.if)  There  is  no  charter  in  exist- 
ence with  respect  to  that  case,  and  there 
are  no  means  of  knowing  whether  the 
grant  was  for  life,  or  whether  it  was  in 
fee ;  but  there  is  every  reason  to  believe 
that  it  was  by  authority  of  Parliament, 
because    the    same    short   memorandum 


(a)  Rot.  Pari.  iii.  229. 

(6)  8  Bep.  1,  and  see  below,  p.  706. 

(c)  See  above,  p.  648. 

(d)  See  above,  p.  649. 

(e)  See  above,  p.  650. 
(/)  See  above,  p.  650. 
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which  mentions  the  creation  of  the  Duke 
of  Bedford  and  the  Pake  of  Olotnoester, 
also  states  the  creation  of  the  Earl  of 
Cambridge,  and  mentions  that  all  three 
appeared  at  the  same  time  in  the  same 
Parliament. 

The  Earl  of  Borsei,  who  was  created 
Dnke  of  Exettr,(a)  is  stated  to  hare  had  a 

frant  of  the  Dukedom  of  Exeter  made  in 
arliament.  I  admit  that  the  words  are 
different  from  those  to  which  I  have 
before  referred  ;  bnt  the  effect  is  the 
same.  In  proof  of  this  I  may  refer  to  a 
case  that  mnst  be  conclusive  with  my 
noble  and  learned  friend.  It  is  the  case 
of  the  Statute  of  Qma  Emptorea,  one  of 
our  most  important  laws.  The  words  in 
that  statute  are ' '  conceesit  inpcurUamento,* '  (6) 
the  terms  in  this  grant.  What  does  Lord 
Oohe  say  upon  &ese  words  P  He  says 
they  are  equivalent  to  saying  "  eoncessit 
auetorUcUepa/rliarnenU,**  and  so  it  was  ad- 
j  udged.    Ijius  I  dispose  of  that  creation. 

The  only  remaining  case  is  that  of  Sir 
John  Gomew(dl,(o)  Your  lordships  are  no 
doubt  aware  that  where  a  writ  of  summons 
is  issued,  and  the  party  appears  under 
that  writ  of  summons,  ana  takes  his 
seat  in  Parliament,  these  circumstances 
confer  a  descendible  title  upon  him  and 
his  issue.  Now  what  is  the  object  of  a 
writ  of  summons  P  Merely  to  procure  the 
attendance  of  the  party :  it  calls  upon  him 
to  appear  in  Parliament.  If  the  king  is 
present  in  Parliament  himself,  and  the 
party  also  appears,  the  writ  of  summons 
becomes  unnecessary ;  the  object  is  accom- 
plished by  his  appearance.  Now  Sir  John 
GomewaU  appeared  in  Parliament,  the 
king  being  present,  and  the  king  placed 
the  robe  upon  him,  investing  him  with  it 
in  his  character  of  baron*  and  placed  him 
in  his  seat  among  the  barons,  telling  him 
at  the  same  time,  that  he  was  to  enjoy  all 
the  rights  and  all  the  privileges  of  the 
other  barons,  in  as  full  and  ample  a  man- 
ner as  enjoyed  by  any  of  them.  There  is 
no  charter  in  this  case,  there  is  nothing 
but  the  Parliamentary  Roll  and  a  copy  of 
it  describing  the  ceremony.  Upon  what 
grounds,  then,  can  it  be  contended  that 
this  was  merely  an  estate  for  life  P  It  has 
all  the  characteristics  of  an  estate  in  fee, 
a  descendible  estate.  Looking  strictly  at 
the  case  in  the  way  in  which  I  am  now 
presenting  the  question,  can  there  be  any 
doubt  upon  the  subject  P 

My  lords,  where  are  the  other  cases  p 
There  is  not  one  left;  I  have  gone  through 
all  of  them.  And  when  the  noble  earl,  in 
one  of  his  amendments,  speaks  of  no  crea- 
tion for  life  having  been  made  for  400 
years,  and  draws  some  inferences  from  it, 


See  below,  p.  706. 


(a)  See  above,  p.  651. 
ijb)  Co.  Liu.  986,  159&. 
(c)  See  above^  p.  651. 
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to  what  conclusion  will  he  now  oome  when 
looking  more  attentively  into  the  subject 
he  finds  that  in  no  instance  has  any  estate 
for  life  ever  been  created  in  a  peerage  by 
the  Sovereign  without  the  consent  of  Par- 
liament P  The  only  and  the  inevitftble 
conclusion  must  be,  that  he  will  join  in 
reprobating  the  attempt  to  do  whatwu 
never  contemplated  at  any  former  period 
of  our  history.  What,  then,  have  the 
advocates  of  the  present  measure  to  rest 
upon  P  There  is  neither  precedent  nor 
principle  to  support  them. 

My  lords,  I  nave  stated  before,  and  1 
beg  to  recall  to  your  recollection,  a  prin- 
ciple of  which  you  must  never  lose  sight, 
that  long-continued  usage  is  the  very 
basis  of  our  law  and  oonstitution.  It  is  a 
principle  upon  which  every  part  depends, 
and  is  involved  in  every  part  of  our  sys- 
tem. Look  at  the  s accession  to  the  Grown 
fh>m  the  Soye  reign  to  his  immediate  de- 
scendant. That  descent  is  different  from 
the  descent  in  the  case  of  ordinary  indi- 
viduals ;  it  is  different  in  two  important 
particulars. (a)  What  does  this  rest  apon  ? 
upon  usage  and  upon  usage  alone.  The 
Grown  itself,  as  to  the  i*ule  of  snocessioD, 
depends  solely  upon  immemorial  usage. 
My  lords,  take  the  case  of  the  Queen  Con- 
sort. She  is  treated  by  the  law  as  a/anw 
sole, — as  an  unmarried  woman,  with  most 
important  rights  and  privileges,  not  rest- 
ing upon  any  Act  of  Parliament,  bat 
depending  entirely  upon  long-continned 
usage.  ^  my  lords,  in  the  case  of  the 
Prince  of  Wdiee — ^I  am  not  now  speaking 
of  his  rights  in  respect  to  the  duchy  of 
Cornwall,  because  those  depend  upon  Act 
of  Parliament;  but  he  has  other  rights 
and  other  privileges  independent  of  that 
Act;  they  rest  also  upon  long-continned 
usage.  My  lords,  I  go  further ;  I  take  the 
Courts  of  Equity,  and  the  three  Courts  of 
Common  Law;  they  all  have  different 
rights,  different  jurisdictions,  and  act 
upon  different  principles;  (as  to  the  Gonrts 
of  Common  I^aw,  I  speak  of  them  merelj 
as  they  existed  before  they  were  regolated 
by  recent  Acts  of  Parliament ;)  all  these 
nuthorities,  all  these  powers,  and  all  these 
various  modes  of  action  depend  entirely 
upon  long-continued  usage, — they  have  no 
other  foundation.  Look  to  the  otho' 
House  of  Parliament  and  its  privilef;es; 
they  rest  also  upon  the  same  principle. 
Writs  were  issaed  formerly  by  the  Crown 
at  its  discretion  to  different  boroughs  to 
send  members  to  the  House  of  Commons. 
This  practice  has  been  discontinued  for 
many  years.  Will  anyone  venture  to  say 
that  such  a  prerogative  could  have  been 

(a)  In  the  succession  to  the  Crown,  primo- 
geniture is  recognised  among  females,  and  the 
old  doctrine  of  the  half-blood  did  not  apply.  See 
1  Bla.  Com.  194. 
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reviTed,  eren  if  no  statnte  had  interrened 
to  preyent  itP  It  was  snggested  while  the 
Betonn  Bill  was  under  consideration  that 
the  Crown  might  send  writs  to  Birming- 
ham and  Manchester.  My  noble  and 
learned  friend  the  Lord  Ohisf  Juetioe  told 
Q8  the  other  day  that  this  course,  inti- 
mated by  an  Irish  official  in  the  other 
Hoase  of  Parliament,  created  quite  an 
a^tation  npon  the  Treasury  Bench.(a)  I 
need  hardly  add  that  the  proposition  was 
immediately  scouted. 

Lord  Ltndhdbst  concluded  by  moving  : 
That  the  Committee  do  report  as  follows : 

"  The  Committee  ha  ve,n8  directed  by  the  House, 
examined  and  considered  the  copy  of  the  Letters 
Patent  purporting  to  create  the  Right  Honour- 
able Sir  James  Parke,  Knight,  a  baron  of  the 
United  Kingdom  for  life ;  and  they  report  it  as 
their  opinion,  that  neither  the  said  Letters 
Patent,  nor  the  said  Letters  Patent  with  the 
Qsual  writ  of  summons  issued  in  pursuance 
thereof,  can  entitle  the  grantee  therein  named 
to  tit  and  TOte  in  Parliament. ' 

£arl  Gbey  :  Notwithstanding  the  speech 
of  the  noble  and  learned  lord  opposite, 
there  is  a  consistent  stream  of  legal  autho- 
rities, from  the  time  of  Lord  Coke  to  the 
time  of  Lord  Redesdale,  all  affirming  that 
this  power  belongs  to  the  Crown.  I  can- 
not help  saying  that  it  does  appear  to  me 
a  most  extraordinary  mode  of  destroying 
or  attempting  to  destroy  those  authori- 
ties, when  tne  noble  and  learned  lord 
tells  ns  that  these  authorities  all  come  to 
nothing  because  they  have  all  blindly  fol- 
lowed Lord  Coke.  J^ow,  my  lords,  when 
yon  look  at  the  character  of  such  men  as 
BhckiUme,  Selden,  Sir  Maiihew  Hale,  and 
Lord  JBedasdoltf,  I  cannot  believe  that  they 
wonld  blindly  follow  Lord  Coke,  but  above 
all.  Lord  Bede$dale.  The  noble  and  learned 
lord  has  himself  told  yon  how  very  high 
is  the  authority  of  Lord  BedeedcUe  upon 
questions  of  this  kind.  Can  you  believe 
that  when  Lord  Redesdale  was  considering 
this  most  important  question,  and  enter- 
ing, with  ^eat  learning  and  extraordinary 
patience,  into  the  profound  investigation 
ID  which  he  was  engaged,  he  is  to  be 
regarded  as  having  merely  followed  the 
authority  of  Lord  Goke  f  In  his  most  able 
Beport  upon  the  Dignity  of  a  Peer,(6)  Lord 
Biedeadale  assumes,  as  a  matter  undoubted 
and  clear,  that  the  opinion  of  Lord  Goke 
n)ion  this  subject  is  correct. 

Then  I  come  to  the  question  of  analogy 
and  inference.  In  that  light  there  are 
▼ery  strong  grounds  for  believing  that  the 
Crown  poBsesses  this  power.  It  possesses, 
in  the  first  place,  by  common  acknowledge 

(a)  See  above,  p.  578. 

(6)  Reports  on  the  Dignity  of  a  Peer,  vol.  2, 
pp.  S7,  88. 
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ment,  the  right  of  creating  a  peerage  de- 
scendible to  heirs  ^neral.  It  also  possesses 
the  right  of  creating  a  peerage  limited  to 
heirs  male.  It  farther  possesses  the  right, 
which  is  repeatedly  exercised,  of  limiting 
it  still  more  closely,  and  saying  that  it 
shall  only  descend  to  certain  persons. 
And  it  possesses  the  further  right,  which 
it  has  repeatedly  exercised,  of  granting 
a  peerage  in  remainder.  Now,  when  it 
grants  a  peerage  in  remainder,  unless  the 
information  I  ha^e  received  is  altogether 
incorrect,  the  Crown  makes  two  grants : 
it  makes  the  grant  to  the  immediate  per- 
son who  holds  that  peerage  of  a  peerage 
for  life,  and  at  the  same  time  it  grants  it 
to  some  other  person  as  a  matter  of  rever- 
sion, and  to  his  heirs  after  him.(a)  Now, 
my  lords,  I  want  to  know,  does  the  fact 
of  a  separate  and  distinct  grant  to  another 
person  make  any  difference  in  the  law 
upon  this  question  P  If  I  may  give  to  a 
certain  person  a  certain  thing,  and  another 
thing  at  the  same  time  to  another  person, 
is  it  not  an  extraordinary  conclusion  to 
say  that  I  must  ffive  both  things ; — ^is  not 
the  less  included  in  the  greater?  And  if 
I  may  give  a  life  peerage,  and  at  the  same 
time  give  to  a  totally  distinct  person  the 
same  peerage  in  reversion  with  remainder, 
I  am  surely  entitled  to  grant  it  without 
that.  I  can  easily  imagine  that  if  a  grant 
in  reversion  had  never  been  attempted, 
it  might  have  been  held  to  be  illegal ;  but 
I  cannot  understand  how  you  can  argue 
that  this  grant  of  the  reversion  can  make 
a  difference  in  the  grant  of  the  patent  for 
life. 

You  have  authority  and  you  have 
analogy  in  favour  of  the  possession  of 
this  power  by  the  Crown.  I  say,  you 
have  also  precedent,  because  that  the 
Crown  has  ^pranbed  peerages  for  life  in 
a  very  considerable  number  of  cases, 
although  not  down  to  a  very  recent 
period,  is  admitted.  No  doubt  some  of 
these  peerages  and  the  later  ones  have 
been  granted  to  women,  and  women  being 
excluded  from  sitting  in  this  House,  have 
of  course  never  had  their  writ  of  sum- 
mons, and  have  never  taken  their  seats. 
But  is  it  not  a  somewhat  arbitrary  as- 
sumption to  contend  that,  because  these 
peerages  have  been  granted  to  women, 
they  are  no  precedents  for  peerages  for 
life?  Peerages  have  been  granted  to 
women  up  to  the  reign  of  Oeorge  the 
Second. (6)  Now  those  peerages,  I  believe, 
were  never  contested.  I  believe  every 
man  will  admit  that,  if  any  one  of  those 
ladies  had  been  guiltv  of  an  offence  she 
would  have  been  tried  by  the  House  of 

(a)  Reports  on  the  Dignity  of  a  Peer,  vol  9, 
p.  56. 

{h)  See  above,  p.  498n. 
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Lords,  and  not  by  jurymen. (a)  Two  of 
them,  my  noble  and  learned  friend  re- 
minds me,  were  summoned  to  Oeorge  the 
Third's  coronation.  Those  were  therefore 
peerages  to  all  intents  and  purposes. 
Now,  if  those  very  same  peerages,  in 
those  very  same  words,  had  been  issued 
to  men,  I  want  to  know,  have  you  any 
proof  that  they  would  not  have  been  able 
to  take  their  seats  in  Parliament  P  That 
is  what  you  have  not  yet  proved,  and 
what,  I  think,  you  must  prove  before  you 
are  entitled  to  reject  these  as  precedents, 
when  you  are  considering  the  mere  law 
of  the  case. 

I  admit  that  the  majority  of  the  life 
peerages  in  earlier  times  cannot  be 
quotea,  inasmuch  as  they  were  made  by 
the  authority  of  Parliament.  The  noble 
and  learned  lord  stated  "all,"  but  I  do 
not  think  he  made  out  that  the  case  of 
Sir  John  OomewaU(b)  did  take  place  by 
the  authority  of  Parliament,  nor  did  the 
noble  and  learned  lord,  I  think,  say  that 
the  earliest  case  of  all,  the  cape  of  Chii- 
cliard  D' Angle, (c)  in  Biohard  the  Second's 
time,  was  by  the  authority  of  Parliament ; 
and,  undoubtedly,  he  had  four  writs  of 
summons  to  this  House.  But,  my  lords, 
the  noble  and  learned  lord  used  a  most 
ingenious  argument  to  show  that  the 
peerage  of  Sir  Joh7i  Gomewall  was  not  a 
peerat^e  by  patent  at  all,  but  a  peerage  by 
creation  in  Parliament,  which  was  equiva- 
lent to  a  writ  of  summons ;  and  that, 
therefore,  it  created  a  peerage  to  descend 
to  his  heirs  general.  My  lords,  I  think 
the  argument  was  in  the  highest  degree 
ingenious ;  I  certainly  had  not  heard  of 
it  before,  the  thought  had  never  occurred 
to  me,  and  it  is  worthy  of  the  extreme 
ingenuity  of  the  noble  and  learned  lord. 
But  at  the  same  time  I  must  say  that  I 
do  not  think  it  can  take  away  the  effect  of 
the  written  words  which  we  have  before 
us.  Here  is  an  actual  patent  printed  from 
our  rolls,  and  with  that  patent  before 
our  eyes  I  must  regard  this  as  a  creation 
by  patent,  and,  being  a  creation  by  patent, 
and  with  no  remainder  in  it,  it  must  be 
admitted  that  the  effect  is  to  create  a 
peerage  for  life.(d) 

[Until  the  present  creation  BiUl^ie)  was 
the  only  adverse  authority,  and  even  now 
only  one  of  the  learned  lords  has  pledged 
himself  that  the  patent  is  illegal.    The 

(o)  The  point  does  not  appear  to  have  arisen. 
(6     See  above,  p.  651. 

(c)  See  above,  p.  645. 

(d)  The  only  patent  in  the  Cornewall  case  is 
an  InspeximuB  of  the  Parlinment  Roll  recordincr 
the  crention  of  Sir  John  Cornewall  in  Parlia'^ 
Dient.  Thp  Inspcximus  was  made  in  the  year 
following  the  creation  at  the  request  of  the  new 
peer  himself ;  we  above  p.  652. 

(e)  See  above,  p.  514n. 

COMMITTBB    FOR    PbIVU^SOBS,  EaBL  GbET. 


power  has  been  exercised  in  the  case  of 
women  down  to  the  reign  of  Oeo,  2.] 

My  lords,   there    is   another  point  to 
which  I  would  also  call  your  attention. 
You  must  remember  that  all  the  preroga- 
tives of  the  Crown  are  held  by  the  Crown 
for  the  benefit  of  the  subject.     The  people 
are  interested  in  maintaining  all  the  rights 
of  the  Crown,  and  more  especially  thoRe 
rights  which  it  has  in  relation  to  this 
House.    The  people  are  interested,  aodby 
their  representatives  they  may  think  it 
their  duty  to  Question  your  act,  if  you  pro- 
ceed farther  tnan  they  think  you  are  en- 
titled to  do.    My  lords,  I  would  remind 
you  that  the  House  of  Commons  has  al- 
ways shown  great  jealousy  of  any  en> 
croachment  upon  the  part  of  the  House  of 
Lords;   and,  as  to  the  prerogative  with 
regard  to  the  peerage  more  especially, 
that  feeling  was  very  strongly  displayed  in 
that  instance  which  has  been  already  re- 
ferred to  by  my  noble  friend  the  President 
of  the   Council.      If  that  House  should 
come  to  the  conclusion  that  you  are  step- 
ping beyond  your  legitimate  authority  in 
refusing  to  admit   Lord   Wentieydale  to 
take  his  seat,  I  know  not  what  course  it 
may  take ;  it  is  absolutely  impossible  for 
me  to  foresee  what  may  l>e  done,  but  this 
I  can    clearly  perceive,  that   there  sw 
many  ways  in  which   a  most  dangerous 
collision  might    be  brought  on  between 
this  and  the  other  House  of  Parliament 
My  lords,  my  noble  friend  below  me  has 
already  touched  upon  this  subject,  and  i( 
is  one  upon  which  1  do  not  wish  further  to 
dwell;   but  I  do  say  that  it  is  a  point 
which  deserves  the  most  serious  consiaera- 
tion,  because  I  think  it  is  very  probable 
that  there  may  be  many  persons  who  con- 
cur with  the  noble  and  learned  lord  who 
concur,  1  believe,  with  most  of  your  lord- 
ships in  regretting  the  exercise  of  the 
power  of  the  Crown  in  this  case,  who  will 
nevertheless  say  that  though  the  Crown 
may  have  been  ill  advised,  still,  unless  the 
transgression  of  its  legal  power  can  be 
much  more  clearly  shown  than  it  has  been, 
it  does  not  rest  with  this  House  alone  to 
take  upon  itself  to  correct  what  has  thus 
been  done.    If  it  is  necessary  to  declare  or 
to  limit  the  prerogative  of  the  Crown,  if  i* 
is  nooessarv  to  make  any  restrictions  in 
future,  we  nave  no  right  to  act  aloue,  sm 
I  believe    that    that  feeling  will  weigh 
powerfully  with  many  persons  who  may 
deplore    the    measure    which    has  been 
adopted. 

My  lords,  before  I  conclude  there  is  we 
point  to  which  I  reallv  cannot  help  ad- 
verting. Look,  my  lords,  at  what  a 
dangerous  precedent  you  will  establish  u 
yon  take  upon  yourselven  to  reject  Lord 
Weneleydale,  when  he  appears  to  take  ta 
seat,  upon  the  grounds  which  have  n«w 
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beeo  proposed.  If  jon  pnt  it  npoa  olear 
matter  or  law,  if  it  should  be  like  that  case 
to  which  the  noblo  and  learned  lord  ad- 
verted, of  a  writ  of  summons  ffiven  to  a 
person  clearly  disqualified  by  law  from 
sitting,  then  I  admit  that  you  might  visit 
that  act  with  censure.  But  is  it  safe, 
upon  doubtful  groandH,  to  assume  this 
large  authority  to  yourselves  P  If  you  do 
80, 1  particalarly  say  the  danger  is  greater, 
because  one  noble  earl,  whom  I  see  oppo- 
site; who  spoke  in  the  preliminary  debate 
upon  the  qaestion  as  to  the  judges,  if  I 
correctly  understood  what  fell  from  him, 
said  that  he  did  not  denv  that  the  Crown 
possessed  the  power,  but  he  objected  to  the 
exercise  of  it.  I  believe  I  am  not  misre- 
presentinff  the  noble  earl;  I  think  that 
that  was  tne  substance  of  his  observations, 
and  that  he  stated  that  he  was  prepared  to 
vote  upon  the  ground  not  that  the  power 
was  illegal,  but  that  it  had  been  impro- 
perly exercised.  Now,  my  lords,  if  you 
admit  any  such  grounds  at  all,  observe 
what  a  dangerous  precedent  you  establish. 
At  some  future  time  another  majority  of 
this  House  may  say  that  hereditary 
peerages  have  been  created  in  too  great 
numbers,  or  given  to  improper  persons, 
and  upon  that  ground  may  take  upon 
them  to  refuse  to  admit  the  persons  who 
have  received  those  patents.  I  see  ex- 
pressions of  dissent  from  a  very  high 
quarter,  but  I  say  that,  though  that  would 
be  a  great  abuse,  it  is  precisely  the  abuse 
which  the  noble  earl  tells  us  that  he  is 
now  distinctly  goinff  with  his  eyes  open  to 
commit;  because,  I  can  conceive  a  most 
improper  grant  of  hereditary  peerages,  I 
can  conceive  many  gp'ants  of  hereditary 
peerages  which  would  justify,  as  I  have 
said  before,  the  impeachment  of  those  by 
whom  they  had  been  advised;  but  does 
not  every  man  see  that,  if  you  were  to 
adopt  the  principle  that  upon  the  ground 
of  an  improper  exercise  of  the  power  this 
House  mieht  refuse  to  admit  peers  who 
were  called  by  the  exercise  of  the  acknow- 
ledged prerogative  of  the  Crown,  you 
would  virtually  establish  this  House  as  an 
absolute,  irresponsible,  and  uncontrollable 
authority  P  When  the  House  of  Commons 
acts  in  excess  of  its  power,  when  the 
House  of  Commons  commits  an  abuse, 
there  is  a  remedy  by  an  appeal  to  the 
people ;  but  if  it  is  once  admitted  that  a 
majority  of  this  House  may,  updn  grounds 
which  appear  good  to  them,  refuse  to  ad- 
mit persons  who  are  summoned  by  the 
Sovereign  to  take  their  places  in  this  as- 
sembly; if  this  doctrine  is  once  estab- 
lished; I  say  that  from  that  moment  a 
majority  in  this  House  becomes  utterly 
irresponsible  and  uncontrollable,  and  the 
whole  halimoe  of  the  constitution  is  de- 
stroyed ;  and  I  9ay  that  consequences  no 


less  serious  than  that  will  result  if  you 
consent  to  adopt  the  resolution  of  the 
noble  and  learned  lord,  unless  you  are 
satisfied  that  it  is  clearly  beyond  the  strict 

I  legal  powers  of  the  Crown,  to  issue  the 
patent  which  has  been  granted. 

,  My  lords,  that  is  the  ground  which  I 
take  for  proposing  the  amendment  with 
which  I  now  conclude,  and  I  beg  leave  to 
move,  that  all  the  words  after  the  word 
"  opinion"  in  the  noble  and  learned  lord's 
resolution  be  omitted  for  the  purpose  of 
inserting  the  following  words : — 

*'  That  the  highest  legal  authorities  having 
concurred  in  declaring  the  Crown  to  possess  the 
power  of  creating  peerages  for  life,  and  this 
power  having  in  nome  cases  been  exercised  in 
former  times,  the  House  of  Lords  would  not  be 
justified  in  assuming  the  illegality  of  the  patent 
creating  the  Right  Honourable  Sir  James  Parke 
Baron  Wensleydale  for  life,  and  in  refusing, 
upon  that  assumption,  to  permit  him  to  take  his 
seat  as  a  peer/'C^) 

Chairman  :  The  question  is,  that  the 
words  proposed  to  be  left  out  stand  part 
of  the  question. 

(a)  Earl  Grey  bad  also  given  notice  that  if 
the  above  amendment  should  be  agreed  to  by 
the  Comnnttee,  he  would  then  move  the  follow- 
ing additional  resolutions ;  1st.  lliat  although 
several  grants  of  peerages  for  life  are  recorded 
to  have  been  made  in  favour  of  females  up  to  a 
comparatively  recent  period,  no  precedent  has 
been  found  within  the  last  four  hundred  years 
for  the  admission  of  a  commoner  to  the  House 
of  Lords  by  the  grant  of  a  peerage  for  life.  2nd. 
That  the  grant  of  a  peerage  for  life  to  Lord 
Wensleydale  being  thus  unsupported  by  any 
recent  precedent,  it  is  expedient  that  the  House 
should  declare  its  opinion,  that,  as  a  general 
rule.  Her  Majesty  ought  not  to  be  advised  to 
make  use,  without  the  consent  of  Parliament,  of 
any  of  the  prerogatives  which  may  still  in  strict 
law  belong  to  the  Crown,  but  which  cannot  be 
shown  to  have  been  exercised  except  in  remote 
periods  of  our  history,  when  the  constitution  was 
m  many  respects  unsettled  ;  but  that,  having 
regard  to  all  the  circumstances  of  the  case,  the 
House,  in  declaring  this  opinion,  may  properly 
abstain  from  expressing  disapprobation  of  the 
conduct  of  Her  Majesty's  confidentfal  servants 
in  advising  the  grant  of  a  peerage  to  Lord 
Wensleydale  for  life.  3rd.  That  the  grant  of 
peerages  for  life  might  in  some  cases  be  of  ad- 
vantage both  to  the  House  of  Lords  and  to  the 
public,  but  that  the  practice  of  granting  such 
peerages  would  be  peculiarly  liable  to  abuse 
unless  gnarded  by  some  precautionary  re^^uia- 
tions.  4th.  It  will  require  further  and  mature 
consideration  to  determine  what  step  it  will  be 
proper  for  the  House  to  adopt  in  order  to  pre- 
vent the  patent  granted  to  Lord  Wensleydale 
from  being  drawn  into  a  precedent  in  favour  of 
creating  peerages  for  life,  and  in  order  to  estab« 
lish  adequate  seccuities  against  abuse  if  such 
creations  are  hereafter  to  take  place  "  —Hansard, 
Vol.  140,  pp.  1179,  1180. 
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[Earl  Stakhofb,  in  snpporting  the  mo- 
tion»  argued  that,  if  life  peerages  had 
heen  regarded  as  legal  in  1832,  when  a 
creation  of  peers  was  threatened  in  the 
Beform  Bill  crisis,  Lord  Chrey  would  have 
had  recourse  to  them,  (a)] 

Duke  of  Argyll:    My  lords,   what    is 
the    question    which    the    House    refers 
to  this  committee  P    The  question  which 
the    House   refers   to    the    oonsideratiou 
of  this    committee  is  a  question   avow- 
edly  expressing  a  doubt   as   to  the   le- 
gality of   this    patent,  the    patent   con- 
ferring the  dignity.    Not  a  word  is  said 
in  the  question  regarding  a  seat  in  this 
House.     It    is    a    patent  pvrporivng  (the 
woi-d  "purporting"  implying  doubt)  to 
create  Lord  Wenaleydale  a  baron  of  the 
United  Kingdom.    What  did  the  House 
mean  byputting  in  that  word  **  purport- 
ing" ?  Why,  it  meant  to  indicate  a  doubt 
not  as  regards  the  right  of  Lord  Wensley- 
dale  to  sit  in  this  House  unless  as  involved 
in  his  right  to  the  barony,  but  it  meant  to 
express  a  doubt  as  to  the  legality  of  the 
patent  creating   him  Baron  Wenaleyddls. 
And  this  view  is  confirmed  by  the  lan- 
guage of  the  noble  and  learned    lords. 
Daring  two  whole   niffhts  what  did  we 
hear?     They  invariably   spoke  of   Lord 
Wenaleydale  as    "  My  Bight   Honourable 
Friend,"  and  it  was  not  until  the  admis- 
sion was  wrung  from  them  by  my  noble 
friend  the  noble  Marquis  who  is  now  be- 
hind me,  that  with  a  very  bad  grace  the 
noble  and  learned  lords  admitted  that  he 
was  Baron  Wensleydale,  and  that  it  was 
not  a  patent  *'  purporting  "  to  create,  but 
a  patent  really  creating  him  Baron  Wens- 
L&ydale.(h)     Now,  my   lords,  I  think  it  a 
very  curious  circumstance  that  noble  and 
learned  lords  who  in  their  own  works  and 
in   their  own    speeches    have    uniformly 
concurred  with   the    opinion  of  all  the 
great    constitutional    lawyers   in  former 
ages  that  the  Crown  could  create  a  peer 
for  life,  should  be  suddenly  turning  round, 
and  not  merely  denying   Lord   Wensley* 
dale's  right  to  a  seat  in  this  House,  but 
expressing  a  doubt  as  to  the  legality  of  a 
patent    from   the   Crown    conveying  the 
dignity  and    the    honour;    the    position 
which  they  first  assumed  is  therefore  one 
which  they  themselves  now  acknowledge 
to  be  false.     My  lords,  that  is  a  circum- 
stance which  ought  to  make  us  look  with 
considerable  caution  upon  the  advice  given 
us  by  the  noble  and  learned  lords. 

We  have  had  two  admissions  daring  the 
course  of  this  debate  :  first  of  all,  that  the 
patent  is  perfectly  valid,  as  respects  the 
dignity  ;  secondly,  that  a  writ  apart  from 
the  patent  would  be  valid  also  as  respects 

(a)  See  above,  p.  501. 
(6)  See  above,  p.  633. 
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a  seat  in  this  House.  But  the  noble  and 
learned  lord  argues  that  a  writ  issued  in 
pursuance  of  this  particular  patent  is  not 
valid,  and  would  not  admit  the  party  to 
this  House.  And  whyP  Because  it  is 
said  the  patent  confers  the  dignity  for 
life.  But,  if  the  pat-ent  wore  invalid,  of 
course  it  could  have  no  restraining  effect 
upon  the  writ,  which  therefore  wonld 
carry  an  inheritance  to  heirs  general. 

Now,  the  noble  and  learned  lord 
opposite  said  that  we  have  no  precedent 
excepting  precedents  of  many  hundred 
years  old  for  the  course  which  we  have 
pursued.  But  the  opponents  of  this 
measure  have  absolutely  no  precedent  at 
all  for  their  course.  I  defy  them  to  pro- 
duce one  single  instance  in  which 'the 
House  of  Lords  has  ever  refnsed  to  any 
man  the  right  of  entering  this  House  by 
virtue  of  a  writ,  except  upon  the  ground 
of  some  personal  incapacity  in  the  person 
in  whose  favour  that  writ  has  been  issued. 
There  is  no  instance  on  record,  and  I  state 
it  not  on  my  own  authority,  but  upon  the 
authonty  of  others  with  whom  I  have 
spoken  on  this  subject.  I  say  that  no 
instance  has  been  produced,  and  there  is 
no  instance  on  record,  in  which  the  House 
of  Lords  has  refused  to  allow  any  man  to 
come  into  this  House  by  virtue  of  a  writ 
of  summons  from  the  Grown,  except  upon 
the  ground  of  personal  and  legal  incapacity. 

But  precedents  do  not  form  the  whole 
case  of  the  Government,  or,  asi  I  believe, 
constitute  the  strength  of  the  case  of  the 
Government.  Their  course  has  been  pur- 
sued, so  far  as  legality  is  concerned,  upon 
the  authority  of  every  judicial  writer  in 
this  country,  and  upon  the  analogies  to 
which  the  noble  earl  han  referred,  which 
are  exceedingly  strong;  for  there  can 
surely  be  no  doubt  that  when  the  Crown 
has  been  in  the  habit  of  granting  peerages 
with  remainders  of  every  sort  and  kind, 
peerages  which  have  been  irregular,  I 
mean  in  the  sense  of  not  being  in  a 
straight  line,  passing  over  children  and 
going  to  persons  wholly  indirect, — the 
whole  analogy  entitles  us  to  say  that  the 
Crown  may  confer  a  baiony  for  life  in 
perfect  consistency  with  all  the  precedents, 
and  all  the  analogies,  as  well  as  with  all 
the  authorities  upon  this  subject. 

Lord  Bbguoha-M  :  Independently  of  the 
reference  so  often  made  to  the  events  of 
1832,(a)  and  my  share  in  them,  it  becomes 
necessary  to  explain  the  grounds  upon 
which  my  opinion  has  undergone  some 
change  since  I  first  was  called  upon  to 
consider  the  question  of  constitntiona]  law, 
the  only  question  now  before  us;  and  I 
owe  it  not  more  to  myself  than  to  yoor 
lordships,  to  the  Government,  to  the  great 

(a)  See  above^  p.  501. 
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subject  itself,  to  state  these  reasons  with- 
out rasonrc,  amply  snf&cient  as  I  deem 
them  to  JDstifj  me  in  asking  from  yon  au 
entire  concnrrence  in  my  noble  friend'i5(a) 
motion  now  before  yon.     The  qnestion  is 
narrowed  to  that  of  constitutional  law. 
It  is  whether  or  not  the  prerogative  extends 
to  tho  granting  life  peerages  as  well  as 
hereditary — with  the   right  of  sitting  in 
Parliament  P     Are  such  peerages  legal  or 
not  by  the  oonstitntiou  of  this  country  ? 
Are  they  allowed  by  the  lex  et  coTisuetudo 
parUamenti?     Upon  this  qnestion,  when 
first  it  was  propounded  to  me,  I  admit 
that  my  opinion  inclined,  and  eyen  strong- 
ly inclined,   towards  the  view  taken  by 
some,  perhaps  by  most  lawyers  iu  favour 
of  the  prerogative.     At  a  great  distance 
from  all  authorities,  whether  of  records 
or  text  writers,  and  especially  excluded 
by  that  distance  from  all  communication 
with  my    learned    brethren    whom    this 
unfortunate  circumstance  made  it  as  im- 

rible  for  me  to  consult  as  it  was  easy 
my  noble  friend  opposite,  among 
others  the  noble  lord  on  the  woolsack; 
deprived  by  necessity  of  the  benefit  of 
their  opinions,  as  my  noble  friend(6)  was 
deprived  by  his  own  choice,  voluntarily 
abstaining  as  he  did  even  from  the  ordinary 
course  of  bearing  the  Law  Officers  of  the 
Crown — I  had  inclined  towards  the  legality 
of  the  act  done,  though  I  felt  and  even 
expressed  to  cei-tain  of  the  ministers  the 
ntnaost  possible  reprobation  of  it  upon 
grounds  of  expediency,  upon  constitutional 
grounds.  But  when  I  came  to  examine 
the  question  closely,  with  full  access  to  all 
the  records,  and  decisions,  and  dicta  of 
judges,  and  opinions  of  text  writers;  when 
I  scrutinised  the  reasons  given  for  tibese 
opinions ;  when  I  examined  all  that  had 
ever  been  done  in  exercise  or  supposed 
exercise  of  the  alleged  prerogative ;  when 
I  examined  the  historical  as  well  as  legal 
questions,  and  surveyed  the  circumstances 
of  the  country,  and  the  frame  of  the 
constitution  at  the  periods  of  the  supposed 
use  of  the  power  in  question — the  doubts 
I  at  first  felt  were  multiplied  and  strength- 
ened until  I  found  that  the  prerogative 
had  been  assumed  to  exist  without  any 
proof  whatever,  one  writer  following 
another  blindly  and  without  the  least 
inquiry ;  that  the  pretended  right  rested 
upon  no  foundation  at  all ;  that  it  never 
was  really  exercised ;  that  if  it  could  be 
said  ever  to  have  been  enjoyed,  it  had  long 
since  ceased  to  exist;  that  the  only  in 
stances  of  its  exercise  were  brought  for- 
ward on  gross  misstatements  of  the  fact, 
and  that  even  if  truly  represented,  they 
belonged  to  an  age  when  the  constitution 

(a)  Lord  Lyndharst 
(A)  The  Lord  Chanct-llor. 


and  its  laws  were  wholly  different  in  every 
respect  from  those  under  which  we  now 
have  the  happiness  to  live. 

It  is  fit  that  we  keep  in  view,  while 
arguing  such  questions,  the  difference  be- 
tween legal  and  constitutional.  They  are 
entirely  mistaken  who,  with  a  great 
authority  upon  subjects  of  law  amendment, 
Mr.  Bentham,  maintain  that  unconstitu- 
tional has  no  definite  sense — that  it  means 
whatever  anybody  for  any  reason  has  any 
dislike  of.  ITow  what  is  illegal  cannot  be 
constitutional;  but  things  may  be  quite 
legal  and  yet  unconstitutional — that  is, 
inconsistent  with  the  principles,  and,  as 
it  were,  the  spirit  of  the  constitution, 
tending  to  an  infraction  of  its  laws,  or 
raising  an  obstruction  in  the  way  of  their 
execution,  or  leading  to  the  making  of 
new  laws  inconsistent  with  its  nature  and 
fabric.  Thus,  a  lavish  and  needless  crea- 
tion of  hereditary  peers  for  an  improper 
purpose  would,  though  quite  lawrul,  be 
utterly  unconstitutional.  A  creation  of 
life  peers  with  seats  in  this  House 
would,  as  we  maintain  and  are  ready  to 
prove,  be  contrary  to  law,  however  limited 
m  number,  and  however  unobjectionable 
as  to  the  persons  thus  ennobled.  There  is 
but  one  way  of  determining  whether  any 
prerogative  belongs  to  the  Crown,  or  any 
privilege  to  either  House  of  Parliament. 
We  must  recur  to  the  exercise  of  the 
alleged  right  in  past  times,  and  more  es- 
pecially in  good  times,  when  the  constitu- 
tion was  settled — the  law  fixed  and  known. 
Nothing  can  be  conceived  more  useless 
than  to  cite  instances  of  what  the  sove- 
reigns did  under  the  Heptarchy,  in  tho 
Saxon  times,  or  in  the  Anglo-Norman 
reigns — aye,  or  somewhat  later,  in  the 
times  of  the  Flantagenete,  when  the 
bounds  were  so  ill  traced  between  the 
different  powers  in  the  constitution.  We 
cannot,  indeed,  safely  rely  on  instances  in 
the  reigns  of  the  Tudord.  But  it  turns 
out  upon  full  inquiry  that  even  the  Plan- 
tagenets  and  the  Tudors  never  exercised 
the  right  in  question.  There  is  not  one 
solitary  instance  of  a  commoner  created 
a  peer  for  life  and  owing  his  seat  in 
Parliament  to  that  life  grant,  without  the 
assent  of  the  other  two  estates  as  well  as 
the  Crown — that  is  without  an  Act  of 
Parliament.  Even  admitting  the  instances 
given,  the  last  is  four  centuries  ago,  in 
the  reign  of  Henry  the  Sixth.  But  when 
examined  it  proves  to  be  no  instance  at  all. 

To  that  alleged  case  of  life  peerage  I 
will  come  at  once.  It  forms  the  chief, 
indeed  the  only  ground  of  the  argument 
urged  in  favour  of  the  prerogative  from 
its  exercise.  But  we  find  upon  examina- 
tion, that  it  unites  in  itself  every  objection 
which  can  be  urged  to  such  precedents  of 
the  prerogative.   First  of  all,  it  is  assumed 
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that  there  was  a  patent  to  Sir  John 
Oom&waU,{a)  and  that  it  was  for  life  ;  but  if 
there  was  a  patent,  there  were  no  words 
of  limitation  whatever  in  the  grant ;  so 
that  instead  of  giving  a  peerage  for  life, 
it  is  altogether  void  for  want  of  any  apt 
words.  Such,  at  least,  is  Lord  uohe*s 
statement  of  the  law  in  the  very  passage 
on  which  so  much  reliance  has  been 
placed.  (5)  Indeed,  as  this  was  the  second 
creation  by  patent,  there  is  every  reason 
to  suppose  that  the  grant  was,  as  in  the 
first,  Beauchamhp  of  HoU,  which  was  in  the 
eleventh  of  B%c7bard  the  Second,  really 
given  as  that  was  to  the  heirs  male  of  the 
bodv.  Again,  suppose  it  to  have  been  in- 
tended as  a  life  creation — Sir  John  was 
not  summoned  to  Parliament  by  his  title, 
but  only  as  John  Commoall,  Chevalier  (c) ; 
and  as  he  died  soon  after  without  issue, 
the  nature  of  the  grant  never  could  be 
brought  in  question.  But  suppose  this 
objection  removed,  and  that  there  had 
been  an  express  grant  of  peerage  for  life, 
and  a  sitting  in  Parliament  under  that 
grant — mv  noble  friend  will  not  require 
more  lavish  concessions — what  does  the 
case  prove  P  Absolutely  nothing  ;  for  it 
was  a  dignity  conferred — not  by  the 
Grown,  but  by  Parliament.  This  is 
beyond  all  doubt  clear.  The  grant  pur- 
ports to  be  in  the  presence  of,  and  by  the 
assent  of,  the  great  men  in  Parliament 
assembled.  I  hear  it  is  said,  that  the 
Commons  are  not  named ;  but  no  more  are 
they  in  some  of  the  statutes,  best  known 
as  such.  It  has  been  held  by  all  the 
authorities,  that  merely  setting  forth  a 
grant  to  have  been  made  in  Parliament 
is  sufficient  to  prove  it  a  statute. (i)  Nay, 
the  omission  of  all  mention  of  the  Com- 
mons does  not  prevent  it  being  a  statute, 
as  we  know  in  sufficiently  notable  instances. 
The  Statute  of  Westminster  the  Third, 
for  instance,  commonly  called  the  Statute 
of  Quia  EmptoreSf  and  on  which  the 
whole  system  of  copyhold  tenure  rests, 
by  the  prevention  of  subinfeudation  (e) 
— that  Act  18  Edward  I.  (Statute  of  Quia 
Emptor es)  purports  to  have  been  made  at 
the  instance  of  the  magnates — the  greater 
barons.  Yet,  who  over  doubts  it  being  a 
statute  P  This  gift,  if  of  a  life  peerage,  there- 
fore, was  by  Act  of  Parliament,  not  of  the 

(a)  See  above,  p.  651. 

(6)  Co.  Lilt.  16. 

(c)  Cruise,  Dignities,  p.  71,  says  that  "in 
snodem  times  all  barons  are  slykd  chevalier ;  " 
and  in  Y.  B.  8.  H.  a.  pi.  22,  fo.  10,  it  was  decided 
that  **  Lord "  Level,  the  plaintiff  was  rightly 
described  as  "Chivaler"  or  Knight. — ^Pike, 
History  of  tlie  House  of  Lords,  p.  101. 
•    (rf)  See  below,  p.  706. 

(e)  The  effect  of  Quia  Emptores  as  regards 
copyhold  tenure  is  discussed  in  Scriven  on 
Copyhold,  p.  2,  &c. 

COMMITTBE   FOR    PHIVILEOBS,  LoBD  BaOUOHAM. 


Sovereign,  and  no  one  dreams  of  denying 
that  Parliament  could  make  such  a  creation. 
Last  of  all,  suppose  this  instance,  ad- 
mitted to  be  the  single  one,  of  a  commoner 
ennobled  for  life  with  power  to  sit  in  Parlia- 
ment— suppose,  for  argument's  sake,  this 
solitary  instance  was  by  the  prerogative, 
and    not     by    Parliament — I    ask    what 
possible  weight  such    an    act    of  royal 
power  can  have  when  done  in  such  an  age  P 
The  constitution   had  not  early   in   the 
fifteenth  century,  nor  for  long  after,  been 
moulded  into  its  regular  form.    Li  those 
days  there  was  no  exact  distribution  of  the 
powers  among  its  different  branches.    Bat 
especially  the  Sovereign  was  constantly 
exceeding  the  supposed  limits  of  his  pre- 
rogative.    For  examples  of  snch  excesses, 
as  we  should  now  call  them — in  that  day 
they  excited    little    discontent,    perhaps 
caused  no  surprise — we  need  not  go  back 
to  the  century  immediately  succeeding  the 
Norman  Conquest.     A  century  and  a  half 
later  we  find  King  John,  just  before  the 
Great  Charter  was  extorted  by  the  barons, 
not  the  Commons,  the  hereditary  peers,  not 
occupants  of  seats  for  life,   summoning  a 
kind    of    Parliament   composed    of  fonr 
knights  from  each  shire  to  meet  and  confer 
with  him  at  Oxford,  probably  in  order  to 
check  the  barons  by  a  little  parliament  of 
his  own. (a)  His  son  made  equal  stretches  of 
authority  during  his  long  and    troubled 
reign.     But   after  the  Great  Charter  had 
been  once  and  again  confirmed,  and  ;vhen 
the  government  might    be  supposed  to 
have  settled   into    somewhat  of  a  more 
regular  form,  we  find  no  less  a  sovereign 
and  lawgiver  than  Edward  the  First,  oar 
English    Justinian,    as    he    has    been    so 
generally  termed,  sending  a  commissioner 
by  his  own  mere  authority,  one  John  de 
Kirhy,  round  to  all  the  cities  and  towns 
of  the  realm  to  explain  to  the  people  the 
royal  wishes. (&)     What  he   was  sent  for 
appears  next  year,  when  more  money  was 
wanted ;  for  a  Parliament  was  then  holden 
at  Shrewsbury,  and  grants  obtained,  and 
all  the  moneys  which  Kvrhy  had  collected 
were  deducted  from  the  levies  now  legally 
imposed.    This  levying  of  the  money  by 
the  King's  mere  authority   was  in  1283, 
only  two  years  before  the  famous  Statute  of 
Westminster,  2nd  (Stat.  De  Bonis).    No 
doubt  the  Statute  De  TaUoffio  non  Con- 
cedendo,  made    a  few  years    afterwards, 
prohibited  all  such  levies ;  but  they  had 
been  forbidden  long    before,    nay,    long 
before  Edward's  time,  and  the  Statute  Dt 
Tallagio  was  onlv  declaratory  of  the  old  and 
common  law.    ^or  do  I  exi>ect  to  hear  it 
contended    that    all    prerogatives    exist 
which  have  ever  been  exercised,  and  never 

(a)  See  Stubbs,  Const.  Hist  §  154. 
(6)  /6.  §  1 79. 
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pni  down  by  statute.  I  have  mentioned 
the  Bfcretch  of  royal  power  in  levying 
taxes.  Bnt  there  were  otber  asnrpations 
in  those  dayn,  since  the  date  of  ComewalVs 
peerage  as  well  as  before,  and  which  are 
admitted  to  hare  been  nsurpations,  though 
they  nerer  have  been  declared  snob  by  Par- 
liamentary aathority.  Observe  how  little 
the  Grown  regarded  the  rights,  the  nn con- 
tested rights  of  Parliament  ifcself.  Wc 
hare  all  beard  of  the  Lack-learning  Parlia- 
ment, the  ParliamefiUwn  indoetum,  m  it 
va&  more  learnedly  called,  josfc  as  we  may 
have  heard  of  a  ParUcmerUum  supradoc' 
turn,  or  perdocittm  in  later  times,  from  the 
great  copia  periiorvm  which  it  has  ex- 
hibited. That  of  Hevvry  the  Foorth,  in 
1404,  was  summoned  by  writ,  which  the 
King  issued  without  any  authority  what- 
ever, commanding  that  no  man  of  the  law 
shooid  be  chosen  knight  of  the  shire. 
This  illegal  command  was  obeyed,  and  the 
consequence  was  that  no  lawyer  sat,  the 
boroughs  having  apparently  taken  the  hint 
from  the  counties ;  and  Lord  Colce,  as  we 
all  know,  observes  on  this  Parliament  that 
"  never  a  food  law  was  made  thereat."  (a) 
Bat  though  no  one  can  show  any  statute 
depriving  the  Crown  of  the  right  thus  to 
control  elections,  yet  no  one  will  now  main- 
tain that  such  a  prerogative  is  vested  in 
it,  or  ever  waa  by  law.  A  prerogative 
just  as  illegal,  but  much  more  frequently 
exercised,  was  that  of  enfranchising  and 
disfranchising  boroughs,  to  which  my 
noble  friend  in  his  Teamed  and  oonsti- 
tutional  speech  adverted,  a  prerogative 
not  only  claimed  but  exercised  in  compara- 
tively recent  times.  For  I  find  that  Queen 
Elizaheth,  of  her  own  mere  will,  issned 
writs  to  many  boroughs  which  never 
before  had  returned  members ;  that  she 
added  no  less  tlum  62  to  the  Commons, 
and  at  a  time  when  the  ordinary  atten- 
dance was  not  above  250.(6)  The  boroughs 
thus  made  Parliamentary  by  the  preroga- 
tive were  small  places  under  the  complete 
influence  of  peers  and  courtiers,  and  she 
thus  introduced  into  the  Lower  House 
about  one-fourth  of  its  attending  members. 
Then  does  this  prerogative  now  exist  ?{e)  If 
it  has  ceased,  is  there  any  statute  abolish- 
ing it  P  The  refinement  to  which  some 
have  had  recourse,  of  citing    the  Act  of 

(a)  4  Inst.  48. 

(6)  See  the  list  in  Somen*  Tracts,  vol.  18, 
p.  742. 

(c)  Newark,  in  1677,  was  the  last  borough 
enfTanchised  hy  the  Crown.  The  early  writs  to 
the  sheriffs,  ordered  two  citizens  to  be  chosen  in 
each  city,  and  two  burgesses  ia  each  borough 
in  the  county,  but  did  not  specify  any  particular 
cities  or  boroughs.  SSee  Brady  on  Boroughs, 
p.  110 ;  Prynne,  vol.  3,  p.  28)  ;  Riess,  Gesohichte 
des  Wahlrechts  zum  englischen  Parlament  im 
Mittelalter,  Leipzig,  188d. 


Union  with  Scotland,  as  forbidding  bj 
implication  any  enfranchisement  when  it 
fixes  the  number  of  the  Commons,  will 
not  do ;  for  then  we  must  admit  that  the 
Crown  could  by  law  exercise  this  power  at 
and  after  the  Revolution.  But  nothing 
whatever  being  said  against  it  in  the  Bill  of 
Bights  is  abundant  proof  that  it  had  wholly 
fallen  into  disuse— or,  rather,  that  it  never 
existed,  but  was  universally  admitted  to 
be  an  usurpation. 

I    might    fatigue   your  lordships  and 
myself  with  numberless   other   instances 
to  show  the  folly  of  having  recourse  to 
ancient  times  for  the    proofs  of    prero- 
gative.   But  I  will  confine  myself  to  one, 
and  it  is  a  remarkable  proof  how  little 
in  those  ages  the  limits  of  power  of  the 
different    branches    of    the    Government 
were  fixed  in  practice.    It  shows  that  the 
Crown  dealt  with  the  acts  of  the  legislature 
as  arbitrarily  as  with  the  proceedings  for 
its  formation — ^with  the  rights  of    Pckrlia- 
ment  as  with  those  of  its  constitueots.    It 
was  the  constant  practice  after  prorogation 
actually  to  alter  the  statutes  passed  during 
the  session,  by  directions  of  the  Sovereign, 
by  Orders  in  Council,  and  without  either 
the  previous  authority  of  the  two  Houses 
themselves,  or  their  subsequent  confirma- 
tion of  the  changes  made.    The  alterations 
were  usually  made  by  the  Privy  Council, 
at    the    time    of  proclaiming     the     Act. 
This  extraordinary  practice  was  forbidden 
by  two  ordinances,  apparently  of  Parlia- 
ment, in  the  reign  of  Edward  the  Second, 
one  in  1311,  the  other  in  1322.(a)   Let  it  be 
remembered  that  in  those  times  of  high 
prerogative,   when  the    royal    power  was 
stretched  to  the  uttermost  and  seemed  to 
set  all  other  powers  at  nought,  not  a  single 
instance  can  be  found  of   the  prerogative 
now  contended  for.     The  notion  of  chang- 
ing the  nature  of  the  peerage  from  here- 
ditary to  lifehold  seems  never    to    have 
entered  the  mind  of  any  of  these  all   but 
absolute  princes. (6)     I  then  ask  those  who 
maintain  this  prerogative  as  legal,  to  tell 
me  if  they  are  ready  to  assert  that  every 
right  which  was  once  or  twice  exercised  in 
those  days,  nay,  even  every  right  which 
was  almost  habitually  exercised,  and  which 
no  statute  has  declared  illegal,  still  exists 
in  the  Crown  ?    Are  they  prepared  to  affirm 
that  the   Sovereign  could    now    lawfully 
issue  writs  to  boroughs,  or  withhold  those 
writs, (c)  or  could  recommend,  nay  reqnire 

(a)  Apparently  an  allusion  to  the  New  Ordi- 
nances, b  Edw.  2.,  and  the  Revocation  of  the 
New  Ordinances,  15  Edw.  2. 

(6)  See  Pike,  History  of  the  House  of  Lords, 
p.  95,  &c. ;  Freeman,  article  "  Peerage  "  in  the 
Encyclopedia  Britannica,  as  to  whether  here- 
ditary peerage  existed  in  these  times. 

(c)  Borouffh  representation  was  placed  on  a 
statutory  basis  by  the  Reform  Act,  1832. 
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certaiu  persons  to  be  elected  to  the  other 
House,  and  a  whole  class  of  persons  to  be 
excluded  from  tbe  returns?  It  is  denied, 
and  justly  denied,  that  any  exercise  of  the 

frerogative  as  to  peerages  is  proved :  but 
put  the  question,  supposing  for  argu- 
ment*B  sake  that  there  were  proofs  of 
such  an  exercise. 

I  have  been  dealing  with  the  case  of 
Sir  John  CornewaU,  because  it  is  the  one 
mainly,  indeed  almost  solely,  relied  on  by 
my  noble  friends  opposite.  As  to  the 
others,  tbey  have  been  disposed  of  to- 
night unanswerably  by  my  noble  and 
learned  friend  who  moved  the  resolution, 
and  in  the  last  debate,  by  the  elaborate 
and  conclusive  examination  of  the  pre- 
tended instances  by  my  noble  and  learned 
friend  near  me.(a)  Except  that  of  D*An- 
goulesme  (or  D* Angle),  who  was  made  Earl 
of  Hwitingdon,  1  BieJuird  II.,  who  was 
an  alien,  and  who  never  sat  (b)  or  could 
sit  by  virtue  of  tbe  creation  for  life,  all 
the  cases  cited  were  either  those  of  per- 
sons who  had  other  peerages,  and  there- 
fore did  not  sit  by  virtue  of  tbeir  creation 
for  life,  as  De  VerCy  Earl  of  Oxford,  made 
Marquis  of  Dvhlin  (c) ;  or  creations  in  Par- 
liament,that  is  by  statute, (d)  which,  indeed, 
De  Vere*8  also  was ;  or  foreign  peerages, 
hke  Aquitavne,(c)  which  was  lUfio  a  creation 
in  Parliament,  and  given  to  John  of  Oaunt, 
who  was  already  Duke  of  Lancaster,  with 
the  usual  remainder  to  the  heirs  of  bis 
body ;  or  like  that  of  Awnerle,  given  to  an 
Earl  by  hereditary  riffht,(/)  and  regarded 
in  England  as  a  foreign  and  merely 
honorary  dignity.  The  Thomond  ca8e,(pp) 
which  is  the  latest,  must  also  be  classed 
with  the  foreign  peerages,  for  it  was  Irish  ; 
and  this  House  could  have  no  power 
whatever  to  interfere.!^}  It  was  an  Irish 
peerage,  too,  bestowed  at  a  time  when  the 
English  pale  comprised  but  a  very  small 

Eurtion  of  Ireland.  You  will  find  it  stated 
y  Dr.  Henry,  in  his  elaborate  and  accu- 
rate history,  that  only  a  few  districts  on 
the  east  coast,  opposite  to  England,  were 
under  the  English  dominion,  the  rest  of 
the  country  being  in  the  hands  of  the  rude 
natives.  But  further,  this  peerage  was 
granted  along  with  a  barony  in  the  usual 
terms,  and  thus  the  right  to  sit,  if  we  can 
speak  of  sitting  in  an  Irish  Parliament  at 
that  time,  was  given,  not  by  the  grant  for 
life,  but  by  the  ^ant  to  the  taker  and  the 
heirs  male  of  his  body.     But  if  reliance 

{a)  Lord  St.  Leonards. 
(6)  See  above,  p.  645. 

(c)  See  above,  p.  646. 

(d)  See  below,  p.  706 

(e)  See  above,  p.  648. 

(/)  See  above,  pp.  490,  .^S9. 

(jf)  See  above,  p.  653. 

{h)  Lord  Maguir^B  case,  4  St.  Tr.  65n. 

ComffrrriE  for  Puivjlkoks,  Loan  BaoroHAM. 


is  still  placed  upon  that  instance,  I  b^ 
your  lordships  to  consider  by  whom  ana 
m  what  times  of  tbe  constitution  it  was 
bestowed.    It  was  by  Henry  tbe  Eighth, 
and   in  the  year   1543.    Suppose  it  had 
been  an  English  peerage,  so  as  to  give 
this  House  the  undoubted  right  of  object- 
ing to  the  party  sitting,  what  chance  was 
there  of  the  right  being  exerciaed  against 
that  cruel  tyrant,  the  paroxysms  of  whoee 
ferocious   temper  were  even  more  unre- 
strained than  the    caprices  of    his   un- 
bridled lustP    During  the  whole  of  his 
arbitrary   reign  there  is   not  one   single 
instance  of  a  protest  against  any  of  the 
measures  whion  he  forced  through  Par- 
liament recorded  in  your  joumab.    The 
grant  referred  to   (Thomond)   was  made 
after  such  outrageous  Acts  as  his  slavish 
Parliament  had  passed  under  the  influence 
of  habitual  terror;  that,  for  example,  of 
1529,  releasing  him  from  all  debts  con- 
tracted during  the  last  six  years,  and  de- 
claring the  securities  void,  though  in  the 
hands  of  third  parties ;  (a)  the  law  of  the 
Six  Articles,(5)  called  by  Protestants  tbe 
Blood V  Act,  condemning  to  death  whoever 
denied  the  doctrine  of  transubstantiation 
and  other  tenets  which  the  tyrant  happened 
then  to  hold ;  above  all  the  Act  giving  the 
force  of  a  statute  to  whatever  proclamia- 
tion  he  might  choose  to  issue,  with  any 
penalty  annexed  to   the  disobedience  of 
its  conimands.(c)  This  Act,  vesting  absolute 
power  in  the  Crown  (which  another  of 
those  statutes  had  given  him  the  power  of 
bequeathing  by  will) ((2),  was  passed  in  1539, 
and  the  Thomond  peerage  was  bestowed 
while  it  was  in  full  force,  in  1543.     So  that 
the  Thomond  case  is  the  exercise  of  the 
prerogative  when  the  Crown  was  invested 
with  unlimited  power ;  and  after  all  it  is 
but  an  assumption  of  power  to  create  a 
peer  for  life    with  rights  in  Ireland,  in 
England  none  whatever.     It  is  true  the 
disgraceful  statute  of  the    Six  Articles, 
and  that  giving  the  king's  proclamations 
the  force  of  law,  were  repealed   by  the 
Parliament  of  his  successor  as  soon  as  the 
tyrant  had  ceased  to  oppress  his  people. 
But  where  is  the    Act   restraining   the 
Crown  from  dictating  to  the  people  in  the 
choice  of  their  representatives  P    Are  the 
advocates  of  high  prerogative  prepared  to 
assert  that  prerogative  because  the  same 
prince  freely  exercised  it^   and  without 
opposition  at  the  time,  as  without  even  a 
declaratory  prohibition  since  P     Not  only 

(a)  21  Hen.  8.  o.  24. 
(6)  31  Hen.  8.  c.  14. 

(c)  81  Heu.  8.  c.  8. ;  rep.  1  Edw.  6.  c.  IS. 
The  proclamations  were  not  to  be  **  prejudicial  to 
any  person'^  inheritance,  ofliceB,  liberties,  goods, 
chattels,  or  life.'* 

(d)  85  Hen.  8.  c.  1. 
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did  he,  by  withholding  his  writ,  disfrau- 
chise  ancient  boronghs,  and  by  issuing  it 
enfranchise  new  ones,  bat  there  remain 
his  orders  to  the  sheriff  to  elect  a  gentle- 
man of  bis  Privy  Chamber 
'*  as  Bargess  of  ParliameDt,  with  the  fees  aud 
wages  thereunto  appertaining."  (a) 

Whosoeyer  wonld  assert  such  ezeBoise  of 
the  prerogative  as  enables  the  Sovereign  to 
pack  this  Honse  with  life  peers,  his  depend- 
ente,  under  the  name  or  peers  of  Parlia- 
ment, mnst  be  prepared  to  admit  the 
similar  prerogative  to  pack  the  other  House 
with  his  dependents,  under  the  name  of  the 
people's  representatives. 

Now,  as  there  is  no  instance  of  the 
prerogative  being  ezei'cised,  I  mean  the 
prerogative  which  alone  is  in  question, 
of  giving  a  commoner  the  nght  to  sit 
in  Parliament  by  a  peerage  for  life, 
which  leaves  the  precedents  of  peerages 
to  women  wholly  out  of  the  case,  on  what 
other  grounds  do  the  advocates  of  the  right 
rely  ?  On  one  authority  only,  that  of  Lord 
Coke;  because  all  the  writers  who  have  fol- 
owed  have  been  ruled  by  that  dictum  of 
his  alone,  and  have  blindly  followed  one 
another  without  the  least  inquiry,  either 
into  the  soundness  of  his  opinion,  or  the 
grounds  on  which  it  rests.  For  the 
anthority  of  that  great  lawyer  I  enter- 
tain, in  common  with  all  my  noble  and 
learned  friends,  the  most  profound  respect 
when  he  nves  you  his  opinion  upon  any 
of  those  chapters  of  the  law  with  which 
he  was  famijiar,  and  which  he  had  well 
studied.  Upon  the  law  of  Parliament  his 
anthority  is  of  very  much  less  weight — 
upon  that  lex  et  consuetudo  Pa/rliammti 
which  he  has  himself  described  as  a(  omni- 
^  ^WBrenda,  arMjUtis  ignorata,  a  pcmcis 
cogn%ta.(b)  It  cannot  be  admitted  th&t  he 
has  proved  his  belonging  to  the  latter  class. 

First,  let  us  look  at  the  reasons  on 
which  the  dictum  is  founded.  Are  they 
80  sound  and  so  consistent  as  to  render 
the  opinion  itself  a  safe  guide  ?  There  is 
no  li^le  doubt  whether  or  not  he  really 
refers  to  peerage  with  all  its  incidents,  or 
only  to  nobility,  to  the  honour  of  the 
dignity  without  its  privileges,  especially 
its  Parliamentary  privileges ;  but  assume 
that  it  does,  and  tnat  it  is  an  opinion  in 
favour  of  the  prerogative— observe  his 
'«Moning.  There  mav  be  peers  for  life, 
but  not  for  years,  and  why  this  distinc- 
tion F  Because  he  says  it  would  go  to 
executors  and  administrators. (c)  Would 
it  indeed  H  Suppose  a  grant  for  five  years 
to  A.  if  he  shall  BO  long  live.     Surely  this 

(a)  See  above,  574n. 

(6)  Co.  Litt.  116.,  Lord  Holt  said  that  this  is 
ooly  because  they  will  not  apply  themselves  to 
underBtani  it,  2  Ld.  Raym.  1114. 

(c)  9  Rep.  97. 


peerage  for  years  could  never  pass  to  A.'s 
executors  or  administrators,  because  it 
must  cease  to  exist  on  his  death.  So  a 
peerage  like  that  of  M(»rcht{a)  granted  by 
Edward  the  Fourth  to  his  son,  m  1479,  to 
him  aud  his  heirs  during  the  king's  plea- 
sure, would  by  the  negative  pregnant 
raised  in  Lord  Ooke*8  opinion  be  valid, 
because  it  never  could  go  to  executors ; 
and  accordingly  they  who  rest  their  con- 
tention on  that  great  lawyer's  authority 
can  have  no  answer  to  the  pretension 
which  may  be  set  up  for  a  further  stretch 
of  the  prerogative,  and  must  admit  that 
the  creation  of  a  peer  to  sit  in  this  House 
during  the  pleasure  of  the  Grown  is  valid. 
Indeed,  a  man  may  by  this  reasoning  of 
Lord  Coke  be  sent  here  to  take  his  seat 
and  vote  in  one  debate,  because  were  he 
to  die  on  the  morrow  nothing  could  pass 
to  his  personal  representatives.  It  must 
further  be  remembered  that  there  is  a 
singular  looseness  and  inaccuracy  of  ex- 
pression in  the  other  parts  of  the  passage 
relied  on.  Lord  Coke  says  distinctly  that 
a  writ  calling  anyone  to  Parliament  gives 
the  party  a  fee-simple  in  the  barony, 
which  it  assuredly  does  not.  It  is  a 
common,  but  only  an  elliptical  expression, 
that  such  a  writ  with  sitting  gives  a 
barony  in  fee,  instead  of  the  more  correct 
expression  of  fee-tail.  But  Lord  Coke  is 
by  very  far  more  incorrect ;  and  not 
elliptical ly  so,  but  by  specification.  He 
says  fee-simple,  whereby  is  intended  a 
baronv  that  would  go  to  heirs  general  and 
would  bo,  indeed,  alienable  and  devisable. 
It  is  true  that  he  afterwards  seems  to 
qualify  this  and  restrict  the  generality  to 
what  he  calls  heirs  lineal.  But  it  cannot 
be  denied  that  the  whole  passage  indicates 
want  of  full  consideration,  and  leads  to 
doubt  if  we  have  the  deliberate  and  cor- 
rected opinion  of  the  author. 

If,  however,  we  go  to  the  other  instances 
of  this  great  man^  known  and  manifest 
errors  upon  matter  connected  with  the 
law  of  Parliament,  (&)  we  shall  find  the  most 
conclusive  reasons  for  rating  his  authority 
much  lower  upon  such  questions  than 
upon  any  of  the  ordinary  ones  of  which 
he  treats — I  may  even  go  so  far  as  to  say 
lower  than  that  of  any  other  celebrated 
lawyer,  for  none  have  fallen  into  more  re- 
markable errors.  Thus,  he  lays  it  down 
as  clear  Parliamentary  and  constitutional 
law,  that  privilege  is  only  ousted  in  case 
of  treason,  felony,  and  breach  of  the 
peace.  Hence,  according  to  him,  no  peer 
or  commoner  could  bo  imprisoned  under 
sentence  of  a  competent  court  for  euch 
ofiences  as  perjury  or  libel,  without  breach 

(a)  Reports  on  the  Dignity  of  a  Peer,  vol.  5, 
p.  419. 

(jb)  As  to  Coke,  see  above,  p.  496. 


691] 


WeTialeydale  Peerage  Case,  1856. 


[692 


of  the  peace;  and  yet  we  know  that 
privilege  gives  no  sucn  protection. (a)  In- 
deed, members  of  your  lordships'  House 
have  been  imprisoned  for  the  latter  offence. 
So,  according  to  the  same  authority,  no 
peer  or  commoner  could  be  committed  for 
criminal  contempt  of  court. (&)  Yet  this 
has  frequently  been  done,  and  after  full 
inquiry  in  Parliament,  has  been  held  per- 
fectly lawful  against  LordOo^'s  authority, 
cited  freely  in  support  of  the  pretended 
privilege.  Again,  as  if,  whenever  he 
touches  on  constitutional  points,  he  were 
fated  to  go  wrong  and  to  mislead  us,  he 
affirms  that  WiUidm  the  Conqueror  could 
not  succeed  to  the  Grown  by  inheritance, 
because  he  was  a  bastard,  his  father  being 
married  to  his  mother  after  birth,  and  so 
the  issue  not  legitimated  by  the  Statute 
of  Mertou,  which  is  only  declaratory  of 
the  common  law ;  whereas  everyone  knows 
that  his  legitimacy  or  illegitimacy  was 
wholly  immaterial,  because  he  was 
not  of  the  blood  of  the  first  purchaser, 
being,  were  he  ever  so  legitimate,  o^ly 
related  to  the  Confessor  by  the  marriage 
of  his  aunt,  and  having  no  more  title  by 
inheritance  than  George  the  Fourth's  issue 
had  to  the  Crown  of  Denmark,  because 
his  aunt.  Queen  Matilda,  had  married  the 
Danish  king.  But  a  yet  more  remarkable 
error  of  Lord  Coke  is  committed  by  hira 
respecting  the  succession  to  the  Duchy  of 
Cornwall.  The  Prince's  case  (c)  is  one  of  his 
most  celebrated  reports,  and  amongst  the 
most  elaborate.  But  he  there  lays  it  down 
as  clear  law  that  the  first-bom  son  alone, 
being  heir  apparent,  sncceeds  to  the 
Dachy,  and  that  if  the  eldest  die  without 
issue  and  leave  a  brother  surviving,  he, 
though  he  be  heir-apparent,  cannot  take 
the  Duchy,  because  he  is  not  the 
first-bom.  This  great  lawyer  was  pro- 
bably misled  by  a  little  of  that  pedantry 
the  vice  of  the  age,  and  in  which  he  some- 
what amply  shared,  to  hold  prtmogenltuSt 
in  the  charter,  admitted  to  be  an  act 
creating  the  somewhat  singular  and  an- 
omalous succession  of  this  estate,  as  con- 
fining the  inheritance  exclusively  to  the 
first-born.  But  it  has  since  been  always 
held  clear  that  the  eldest  son,  not  born, 
but  living,  if  heir  apparent,  takes  the 
Duchy.  Lord  Hardwicke,  in  the  case  of 
Lomax  v  Holmden,{d)  apparently  felt  so 
much  awe  in  declaring  Lord  Gohe  entirely 
mistaken,  was  so  far  influenced  by  the 
power  of  his  name,  like  my  noble  and 
learned  friend  opposite,  and  others,  not 

(a)  See  Wilkes's  case,  19  St.  Tr.  989;  Wils. 
169  ;  Pari.  Hist.  vol.  15,  pp.  1362-1378. 

(6)  4  Inst.  25,  questioned  in  In  re  Mr^  Long 
WeUesley,  2  St.  Tr.  N.S.  911 ;  see  that  case  and 
the  authorities  there  collected. 

(c^  8  Kep.  1. 

(d)  1  Ves.  Sen.  290. 

COMMITTBIS   FOB    PbIVILKOBS,  LoBD  BbOUOHAM. 


indeed  like  them  so  far  as  to  follow 
blindly,  but  so  far  as  to  make  full  and 
searching  inquiry,  and  to  examine  the 
acting  under  the  statute,  as  I  now  reqoire 
your  lordships  to  consider  the  preeedents 
respecting  life  peerages.  He  found  that 
there  was  not  a  pretext  for  supposinc 
Lord  Coke  right  m  his  doctrine;  and 
added,  that  he  had  been  as  entirely  wrong 
in  his  statement  of  the  facts  as  in  his  con- 
clusion of  law.  For  Lord  Gohe  enumerates 
many  instances  of  the  descent  of  the 
Duchy  ;  and,  among  others,  the  case  of 
Henry  the  Eighth,  who  could  not  succeed, 
he  says,  because  his  brother  Arikur  was 
the  first-born;  and  therefore,  he  says. 
Henry,  though  heir  apparent  on  Arfkwr'z 
decease  without  issue,  neyer  took  the 
Duchy.  But  nothing  can  be  more  con- 
trary to  the  known  fact.  Lord  JBoeoa,  in 
his  history  of  Henry  the  Seventh,(a)  well 
acquainted,  officially  well  acquainted,  as 
he  was  with  the  whole  circa mstances, 
states  that  Henry  did  take  the  Dncby  as 
Prince  of  Waies  and  heir  apparent;  and 
it  is  certain  that  he  exercised  all  the 
powers,  and  enjoyed  all  the  rights  of  the 
Duke  of  Comwall,  though  only  second  son 
of  Henru  the  Seventh.  This  was  fnllj 
discussed  and  decided  on  the  decease  of 
Prince  Hewry,  in  the  reign  of  Jamei  the 
First,  when  Charles  took  the  Duchy  in 
1613.(6)  The  Rolls  of  Parliament  show 
similar  instances  in  Heftry  the  Fourth's 
reign,  soon  after  the  erection  of  the  Dachy, 
and  asain  in  subsequent  reigns.  It  is 
somewhat  remarkable  that  Mr.  Justice 
BlackstoneAc)  in  his  Commentaries,  follows 
Lord  Coke  into  this  error,  as  he  does  on 
the  subject  of  life  peerage ;  at  least  he 
cites  the  Eighth  Report,  and  the  Prince's 
case,  without  taking  any  notice  whatever 
of  the  mistake  committed  by  his  autbontj 
— an  example  of  the  manner  in  which 
writers  are  apt  to  follow  one  another,  and 
authorizing  a  considerable  deduction  from 
the  weight  due  to  the  learned  commen- 
tator's statement  respecting  the  sabject 
now  before  us. 

I  think  then  we  are  fully  entitled  to  con- 
clude that  these  text  writers,  following 
one  another,  haye  been  led  into  a  manifest 
error  by  Lord  Coke,  who  had  yery  care- 
lessly considered  the  subject.  No  one  can 
doubt  that  his  opinion  would  haye  been 
against  the  prerogatiye  had  he  examined 
its  history,  and  found  no  precedent  what- 
eyer  for  its  exercise.  This  must  needs 
have  been  the  conclusion  of  one  who  so 
habitually  argued   from  precedents,  and 

(a)  Ed.  1786,  p.  243. 

(6)  Collins,  148-161. 

(c)  1  Bla.  Com.  226.  Blackstone  Btotes  that 
the  heir  apparent  **  heiug  the  King's  son,  h<;  i» 
hy  inberitaDce  Duke  of  Cornwall  without  anj 
new  creation." 
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only  went  wrong  when  he  decided  without 
examination  of  the  facts,  or  from  haste 
or  inadrertence  mistook  or  misstated 
them. 

Bat  let  me  now  ask  your  lordships  to 
cast  your  eye  back  npon  the  origin  of  all 
peerage  in  the  tenure  of  laud;   for  this 
will  afford  important  light  to  guide  us  on 
the  present  question.     The  right  to  sit  in 
hoth  Houses  of  Parliament,  that  of  the 
greater  barons,  your  predecessors    here, 
and  of  the  lesser  barons,  the  original  of 
the  Commons,  was  from  the  holding  of 
land,  and  depended  upon  that  holding ; 
jet  barony  by  tenure,  tnough  unquestion- 
ably not  only  existing  in  the  most  ancient 
times  of  our  constitution,  but  probably  the 
only  species  of  barony  then  known,  has 
long  ceased  to  exist.    The  question  of  its 
legal  existence  was  raised  in  the  Berkeley 
case,  and  as  my  noble  and  learned  friend(a) 
stated,  had  been  then   argued  by  me  at 
Toar  lordships'  bar,    when,    as  he  said, 
liord  Eldon  expressed  a  very  clear  opinion 
that  there  was  no  longer  such  title  to  a 
seat  ia  this   House;    and  there  was  the 
same  opinion  given,  but  more  solemnly, 
by  judges  of  the  greatest  eminence  in  (&) 
the  reign  oi  Charles  the  Second,  though  not 
sitting  in  any  court  of  law.    All  lawyers 
are,  however,  now  agreed  that  there  is  no 
such  thins  as  a  barony  by  tenure.    Then, 
how  has  it  ceased  to  be  good  in  law  P 
That  which  was  the  ordinary,  probably 
the  only  kind  of  barony,  has  become  obso- 
lete,  has    fallen  into  entire    desuetude, 
without  any  statutory  declaration  or  en- 
actment,   without  any  judicial  decision, 
without   any  judgment  or  resolution  of 
your   lordships;    for    the    Berkeley  case 
never  was  decided,  (c)  and  the  older  opinion 
to  which    I   have  referred  was  not   the 
determination  of  a  court.  But  that  opinion 
well  deserves  our  attention,  for  it  demon- 
strates the  effects  of  disuse  iit  extinguish- 
ing a  prerogative  allowed  once  to  have 
existed ;  and  puts  to  flight  all  the  argu- 
ments of  those  who  now  contend  that  if 
life  peerages  ever  were  granted  (which, 
however,  we  utterly  deny,  and  have  indeed 
disproved),  the  power  of  confemng  them 
conld  not  be  lost  by  desuetude.     I  refer  to 
the  case  of  the  FvtzwaMer  peerage  before 
the  King  in  Gouncil.((2)    A  writ  of  sum- 
mons hi^  been  claimed  by  Mildmay,  as 
heir  general  by  blood,  and  adversely  by 
Chehe^  as  entitled  to  his  barony  by  tenure 
of  land.    The  question  was  referred  to  the 
tbr'-f  '^'hi  fs,  Kelyngeoi  the  King's  Bench, 
yo^kofn  of  the  Common  Pleas,  and  Sir 
If.  EaUt  Chief  Baron,  with  the  Ancient 

(a)  Lord  Campbell ;  see  above,  p.  582. 
(6)  See  below. 

(c)  But  see  now  the  Berkeley  Peerage  Claims 
8H.L.I. 
id)  CoUms,  287. 


Serjeant^  and  the  Attorney  and  Solicitor' 
Oeneral.  The  case  was  fully  argued  be- 
fore them,  and  they  pronounced  a  clear 
opinion  in  these  words : 

"  Barony  by  tenure  huth  been  for  many  ages 
discontinued,  and  is  not  in  being,  and  so  not  fit 
to  be  revived,  nor  to  admit  of  any  pretence  of 
right  of  summons  thereupon." 

And  the  writ  of  summons  was  accordingly 
issued,  not  to  Okeke  who  claimed  by  tenure, 
but  to  Mildmay  who  claimed  by  blood.  In 
truth,  when  the  question  of  any  alleged 
prerogative  arises,  the  user  of  or  acting 
upon  the  pretended  right  is  of  the  very 
essence  of  the  case.  There  is  not,  there 
cannot  be,  any  other  rule  to  go  by,  any 
other  guide  to  follow.  If  the  right  is 
exercised  by  the  Crown  without  dispute, 
in  the  face  of  the  other  estates  of  the 
realm  who  have  an  interest  and  a  power 
to  resist  it  and  who  yet  submit  to  it,  evi- 
dence is  afforded  of  its  supposed  legality, 
at  least  in  the  times  when  the  unresisted 
exercise  took  place  ;  and  this  evidence  is 
the  stronger,  the  greater  the  number  of 
instances  and  length  of  period  during 
which  the  unopposed  assertion  of  the  right 
continued.  But  a  prerogative  that  never 
was  exercised,  or  if  ever,  yet  in  times 
where  no  power  existed  capable  of  opposing 
it,  nay,  that  even  if  exercised  when  it  might 
have  been  resisted,  yet  has  for  centuries 
been  wholly  abandoned  (and  I  am  putting 
the  case  as  strongly  against  my  own  argu- 
ment as  possible),  such  a  prerogative  is 
gone  for  ever,  and  as  entirely  gone  as  if  it 
were  admitted  never  at  any  time  or  in 
any  circumstances  to  have  been  known. 
Our  whole  constitutional  law  is  founded 
u()on  this  principle ;  there  is  no  other 
limit  whatever  to  the  prerogative;  and 
but  for  this  principle,  the  Crown  possesses 
every  prerogative  which  has  not  oeeu  put 
down  by  the  positive  enactments  or  ex- 
press declarations  of  statute. 

But  barony  by  tenure  is  not  the  only 
peerage  that  has  fallen  into  disuse,  and  is 
allowed  on  all  hands  no  longer  to  exist. 
The  husband  of  a  baroness  in  lier  own 
right  used  formerly  to  be  summoned  by 
writ,  and  had  a  right  to  the  summons, 
sometimes  in  her  lifetime,  sometimes  after 
her  decease,  as  baron  by  the  curtesy,  at 
least  if  she  had  issue  by  him  inheritable 
to  the  peerage.  My  learned  friend  Mr. 
Fleming f {a)  by  whose  industry  my  noble 
friends  and  myself  benefited  so  largely  in 
our  search  for  precedents,  has  furnished 
me  with  a  list  of  no  less  than  seventeen 
such  peerages  in  the  fifteenth  century, 
I  between  the  reigns  of  Henry  the  Fourth 
I  and  Richwrd  the  Third.    But  above  two 

I      (n)  The   well-known    pcera<je    lawyer,   who 
had  been  appointed  to  assist  in   collecting  pre- 
!  cedents,  see  above,  p.  629. 
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centaries  ago  it  was  settled,  though  with- 
out any  decision  of  this  House,  that  such 
peerages  had,  like  those  by  tennre,  no 
longer  a  legal  exi8tence.(a)  Kothing  then 
bnt  the  lapse  of  time  and  entire  disuse  of 
the  right  prevented  my  noble  and  learned 
friend  (6)  from  sitting  in  this  House  jure 
uxoris  six  years  before  his  own  elevation 
to  the  peerage ;  yet  he  never  dreamt  that 
he  had  any  such  title  to  a  writ  of  summons, 
becnnse  peerages  of  that  description  had 
fallen  into  desuetude. 

I  hear  in  some  quarters  a  porversion  of 
the  maxim  omne  majus  continet  in  se  minus; 
as  if  the  p<)wer  of  granting  peerages  in- 
heritable implied  that  of  granting  peer- 
ages for  life,  taken  to  be  the  lesser  dignity. 
There  cannot  be  a  greater  fallacy;  the 
maxim  has  here  no  kind  of  application. 
Tbe  life  peerage  is  not  less  than  the 
hereditary  ;  it  is  a  wholly  different  thing  ; 
the  two  do  not  stand  in  the  relation  of 
greater  and  less ;  the  hereditary  and  life 
peerage  are,  in  contemplation  of  consti- 
tutional law,  di£Perent  things.  They  who 
argue  that  the  Crown  can  make  a  life 
peerage  because  it  is  less  than  an  heredi- 
tary, must  hold  that  still  more  it  can 
make  peerages  for  years,  or  at  pleasure, 
becauriC  this  holding  at  pleasure  is  the 
most  feeble  of  all  estates.  But  though 
less  with  renpect  to  the  enjoyment  of  the 
grantee,  it  is,  in  fact,  greater  with  respect 
to  the  power  of  the  grantor,  upon  whom  it 
makes  the  grantee  more  dependent.  If  the 
question  of  greater  and  less  arises  upon 
tbe  dependence  of  the  peer,  and  not  upon 
the  extent  of  his  enjoyment,  undoubtedly 
the  relation  of  greater  and  less  is  invertea, 
and  the  lesiiier  enjoyment  answers  to  the 
greater  exercise  of  power. 

The  question  now.  before  your  lordships 
is  merely  one  of  constitutional  law.  After 
full  and  anxious  consideration,  we  deny  the 
prerogative  to  call  commoners  to  this  House 
for  life.  This  has  nothing  whatever  to  do 
with  conferring  the  dignity,  the  honour 
for  life,  as  a  mere  dignity  without  a  seat 
in  Parliament.  That  may  be  legal,  or  it 
may  not;  your  lordships  here  have 
notning  to  do  with  it,  any  more  than  the 
Crown  or  the  other  House  of  Parliament 
can  have  to  do  with  the  decision  of  the 
point  now  before  us.  I  have  heard,  and 
with  no  little  astonishment,  of  an  appre- 
hension entertained  that  there  may  be 
some  offence  given  elsewhere  if  we  decide 
this  point  of  law  against  the  alleged  pre- 
rogative. Offence  to  the  Crown  is  of 
course  utterly  out  of  the  question.  But 
so  I  think  is  ofi'ence  to  the  other  House, 
which  is  accused  (I  can  call  it  nothing 
less  than  an  accusation)  of  a  disposition  to 

Ca)  Collins,  1. 
(6)  Lord  Campbell. 

Committee  for  Privilboes,  Lord  Brougham. 


take  up  the  subject.  Wishing  to  avoid  all 
expressions  which  might  even  by  possi- 
bility wear  the  semblance  of  disrespect — I 
won't  say  I  defy  them,  but  only  I  foretell 
that  they  will  not  do  anything  so  absurd. 
Prediction  is  oftentimes  dangerous  to  the 
prophet's  credit,  because  it  leaves  him  ai 
the  mercy  of  events.     Yet  will  I,  from  my 

freat  respect  for  that  body,  ventnre  confi- 
ently  to  predict  that,  if  we  only  exercise 
our  own  privileges  with  combined  temper 
and  firmness,  asserting  them  when  im- 
peratively called  upoD,  but  in  no  way 
going  beyond  them;  so  will  that  illus- 
trious assembly,  the  other  House,  avoid 
exceeding  the  bounds  of  theirs.  Nothing 
can  be  conceived,  I  was  about  to  say,  more 
monstrous,  but  rather  let  me  say  more 
trulv  ridiculous,  than  their  coming  to  any 
resolution  touching  onr  determination  of 
this  question,  which  regards  our  own 
rights  and  privileges  alone.  As  well 
might  we  think  of  interfering  with  their 
decisions  upon  the  rights  of  election,  or 
the  title  to  seats  in  their  House. 

The  question  before  your  lordships  is  of 
y^Tj  great  moment,  and  I  rejoice  that  it  has 
been  so  fully  nnd  so  temperately  discussed. 
That  the  constitution  would  receive  an 
irreparable  injury  by  the  unrestrained 
practice  of  creating  life  peerages  is  ad- 
mitted on  all  hands,  even  by  those  who 
support  the  amendment.  I  therefore,  as 
a  friend  of  the  constitution,  and  a  supporter 
of  this  House's  independence  and  just 
rights,  as  maintaining  the  rights  of  Par- 
liament against  the  encroachments  of  the 
Crown,  am  well  pleased  that  a  strict  in- 
vestigation of  the  case  has  proved  the 
prerogative  to  have  no  legal  existence,  be- 
cause I  had  far  rather  that  the  alleged 
right  were  shown  not  to  exist,  than  only 
trust  to  its  not  being  abused.  I  hope, 
therefore^  that  your  lordships  will  now 
decide  against  the  alleged  preroeative, 
maintaining  the  peerage  of  England  as  in 
its  essence  hereditary,  and  resolving  that 
our  government  shall,  henceforth  aa  here- 
tofore, consist  of  an  hereditary  Sovereign, 
elected  commons,  and  hereditary  peers. 

Lord  Cra^nworth,  L.C.  :  I  feel  it  my  duty 
to  explain  what  I  consider  the  law  upon 
the  subject,  and  in  what  respects  I  think, 
erroneously  perhaps,  but  sincerely,  that 
your  lordships  are  proceeding  to  ex- 
ercise functions  which  do  not  belong  to 
you ;  and  the  exercise  of  which  will  be 
infinitely  more  dangerous  than  the  creation 
of  peerages  for  life,  even  though  in  the 
long  period  of  four  centuries  there  were 
no  precedent  for  such  creation. 

[The  Load  Changellob  proceeded  to 
argue  that  the  Brandon  case  presented 
no  analogy.]!  In  the  Brandon  case  the 
House  of  Lords  came  to   the  conclusion 
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that,  in  point  of  law,  a  Sootoh  peer  was  | 
peraoDally  incapacitated  to  receive  a  Bri- 
tish peerage  (a) ;  and  that,  con^aently, 
if  that  peerage  were  conferred  upon  a 
Scotch  peer,  it  could  not  entitle  him  to  a 
seat  in  this  Konse  any  more  than  if  it 
▼ere  conferred  upon  an  alien.  Now  I 
never  said,  or  intended  to  say,  that  it  was 
not  competent  for  this  House  to  examine 
whether  a  person  presenting  himself  here 
was  subject  to  any  personal  disqualifica- 
tioD.  For  iiistan<^,  I  never  doubted  that 
jour  lordships  might  inquire  whether  the 
claimant  of  a  seat  here  was  a  minor,  or  an 
alien.  But  yon  are  not  entitled  to  say 
that  by  the  constitntion  of  these  realms 
the  Sovereign  cannot  confer  such  a  dignity. 

In  the  Brandon  case,  what  this  House 
first  decided  was  wrong  in  law,  but  the 
ronrae  taken  was  quite  right.  The  House 
said.  The  Grown  has  been  conferring  a 
British  peerage  upon  a  person  incapable 
of  accepting  it ;  now  it  is  impossible  for 
ns  to  assent  to  that.  The  decision  was, 
not  that,  if  that  person  presents  himself 
with  a  writ,  we  will  not  receive  him,  for 
the  Dnke  of  Brcmdon  was  already  Duke  of 
Hamilion,  sitting  in  the  House ;  the  only 
qnestioa  was  whether  he  was  leeitimatelj 
created  Dnke  of  Bra/ndon  as  well  as  Dnke 
of  SamiUon. 

A  case  analogous  to  that  now  before  your 
lordships  would  be  this:  If  by  Act  of 
Parliament  no  person  who  had  filled  the 
office  of  Baron  of  the  Exchequer  could  be 
lawfully  made  a  peer,  then  this  committee 
would  be  entitled  to  say  that  Lord  Wenslsy- 
dale  was  personally  incapacitated  from 
flitting  in  this  House. 

My  noble  and  learned  friend  divided 
his  address  into  three  different  heads; 
first,  as  to  the  propriety  of  the  proceeding 
on  the  part  of  this  House ;  secondly,  as  to 
the  legality  of  the  peerage ;  and,  lastly, 
u  to  the  expediency  of  granting  it. 

With  regard  to  the  first  of  these  ques- 
tions, the  legality  of  the  present  proceed- 
ing, my  noble  and  learned  friend  dealt 
with  it  in  a  very  summary  manner,  by 
saying  that  he  would  show  manv  authorities 
from  the  Journals  which  would  make  the 
point  perfectly  clear.  My  lords,  those 
aatborities  not  only  do  not  confirm  what 
my  noble  and  learned  friend  said,  but 
I  apprehend  they  aflSrm  exactly  the 
contrary. 

The  Brst  precedent  which  my  noble  and 
learned  friend  relied  upon  so  strongly  was 
the  Banbury  case  ;(b)  and  certainly  any 
person  taking  up  what  has  been  printed 
here  with  the  sanction  of  my  noble  and 
learned  friend,  and  not  examining  it  close- 
ly, might  arrive  at  that  conclusion,  because 

(a)  See  above,  p.  661. 
(6)  See  above*  p.  655. 


this  which  has  been  printed  as  an  authority 
to  show  the  accuracy  of  the  present  pro- 
ceeding begins  thus — 

"It  was  moved.  That  there  being  a  person 
that  now  sits  in  this  Hou^e  as  a  peer  who,  an  is 
conceived,  bath  no  title  to  be  a  peer,  videlicet, 
the  Earl  of  Baubury,  it  is  ordered,  that  this 
business  shall  be  heard  at  the  bar  by  counsel  on 
Monday  come  sevennight.*' 

The  entry  of  the  13th  July  1660  was  not 
in  Parliament,  properly  speaking,  at  all. 
The  Long  Parliament  had  dissolved  it- 
self in  the  month  of  March  1660;  and 
then  were  issued  "writs"  to  summon, 
what  was  called,  the  Convention  Parlia- 
ment. The  account  in  the  Parliamentary 
History  (a)  is,  that  the  peers,  finding  the 
doors  of  their  House  open,  walked  in  and 
took  their  seats,  and  at  the  door  there  were 
a  number  of  sons  of  peers  claiming  to  be 
admitted.  An  order  was  made  that  letters 
should  be  written  to  the  peer8,inviting  them 
to  come  and  take  their  seats  in  the  House 
of  peers  ;  and  I  suppose  that  one  was  sent 
to  the  person  claiming  to  be  Earl  of  Ba/n^ 
bury,  and  he  took  his  seat.  About  six  weeks 
after  the  Kestoration,  he  being  believed  to 
be  an  illegitimate  son,  it  was  moved  to  in. 
quire  by  what  right  he  sat  in  the  House.  He 
had  not  oome  by  virtue  of  any  writ  from  the 
Crown.  He  sat  merely  as  the  person  who 
claimed  to  be  Earl  of  Bcmbury.  The 
Convention  Parliament  was  dissolved,  and 
a  new  Parliament  was  snmmoned  in  1661. 
The  next  entry  printed  here  is  in  1669; 
it  is  as  follows  : — 

*'  Up<>u  the  calling  of  the  House  of  Peers  this 
day,  the  House  taking  notice  *  that  the  Earl 
of  Bauburie's  name  is  not  in  the  list  by  which 
the  lords  were  called,'  it  is  ordered  that  it  be 
referred  to  the  Committee  for  Privileges.** 

to  inquire  about  the  Earl  of  Banbury, 
Every Dody  reading  that,  and  that  alone, 
would  suppose  the  proceeding  had  origin- 
ated in  this  House.  Now,  I  do  entreat 
year  lordships  to  listen  while  I  state  what 
the  fact  was.  On  the  6th  of  June  i661(a)— 
**  The  House  referred  to  the  Committee  for 
Privileges  to  hear  counsel  upon  a  petition  of 
Nicholas,  Earl  of  Banbury,  whereby  he  prayeth 
a  writ  of  summons  to  this  Parliament  as  Earl  of 
Banbury,  and  to  enjoy  all  the  precedences  and 
privileges  thereunto  belonging  granted  by  His 
Majesty's  Letters  Patent  to  the  last  Earl  of 
Danbury,  which  petition  was  directed  to  His 
Majesty  and  by  His  Majesty's  order  delivered 
to  the  House  to  consider  of.** 

All  that  takes  place  afterwards  is  in  con- 
sequence of  the  petition  of  the  party  and 
the  order  from  the  Crown.  What  then 
comes  of  the  ca-^e  of  the  Earl  of  Banbury 
as  a  pi  ecedont  for  this  House  instituting, 
by  its  own  authority,  any  inquiry  into  the 
subject  P 

(a)  See  above,  p.  656* 
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My  lords,  I  will  next  take  the  oase  of 
Lord  WiUoughhy  de  Broke  (a) — 

"  Die  Jovis,  10°  Januarii  1694.  Upon  report 
made  this  day  by  the  Lord  Keeper  of  what  was 
offered  by  His  Majesty's  Attorney-General  and 
other  counsel,  in  relation  to  the  petition  of  Sir 
Richard  Vemey,  Knight,  claiming  the  title  of 
Lord  Broke.  After  due  consideration  had  there 
of,  it  is  this  day  resolved  upon  the  question 
by  the  lords  spiritual  and  temporal  in  Par- 
liament assembled,  that  the  petitioner.  Sir 
Richard  Verney,  hath  no  right  to  a  writ  of 
summons  to  Parliament." 

That  is  qnoted  as  an  authority  to  show 
that  the  House  has  a  right  to  institute 
snoh  an  inquiry,  and  to  decide proj^ru)  vigore 
that  a  giyoB  individual  has  no  right  to  a 
writ.  What  is  the  fact  P  What  my  noble 
and  learned  friend  had  to  prove  was,  that 
this  originated  with  the  House.  Now,  if 
he  had  looked  a  little  further  back,  he 
would  have  seen  what  the  fact  was.  The 
proceeding  begins  on  the  10th  of  January 
1694 ;  but  a  little  previously,  Sir  Ri4iha/rd 
Vemey's  petition  to  the  King,  claiming 
the  title  of  Lord  Willotighhv  de  Broke,  was 
referred  by  the  King  to  the  House,  and 
counsel  were  to  attend.  Upon  that  they 
proceed,  and  then  the  report  is  quite  legi- 
timate and  proper  (&). 

(a)  See  above,  p.  660. 

(6)  The  proceedings  had  npon  the  claim  of 
Sir  Richard  Veruey  to  the  title  of  Lord  WiUough- 
hy de  Broke,  which  terminated  in  the  resolution 
against  his  claim  of  the  10th  of  January  1 694-95, 
were  taken  in  the  ordinary  manner  under  a 
reference  from  the  Crown ;  but  the  subsequent 
proceedings  had  upon  the  complaint  of  the 
lords  who  were  discontented  with  that  re- 
solution, and  in  wiich  proceedings  the  question 
as  to  the  right  of  the  survivor  of  several  co- 
heirs to  a  barony  created  by  >vrit  was  considered 
and  finally  determined,  were  taken  under  an 
order  of  the  House  of  Lords,  and  without  any 
reference  from  or  communication  with  the  Crown. 

The  case  of  the  Viscounty  of  Purbeck  was 
brought  before  the  House  of  Lord?  in  June  1660 
and  in  November  1661,  without  any  application 
to  or  reference  from  the  Crown.  In  167.')  and 
in  1676  it  was  brought  under  the  consideration 
of  the  House,  upon  die  usual  reference  from  the 

The  cases  printed  in  the  minutes  of  evidence, 
not  already  referred  to,  were  the  case  of  the 
Marquess  of  Worcester  in  reference  to  the 
patent  granted  to  him  of  the  dignity  of  Duke  of 
Somerset,  considered  in  1660;  the  case  of  the 
title  of  the  son  and  heir  of  a  peer  who  had  been 
summoned  into  his  father's  barony  to  a  writ  of 
summons  in  the  lifetime  of  his  grandfather, 
decided  on  the  20th  of  November  1694;  and 
the  case  of  the  Duke  of  Ormonde,  on  his  claim 
to  the  honour  of  Lord  Dingwall  in  Scotland, 
decided  on  the  8th  of  July  1714;  and  so  far  as 
appears  there  was  no  application  to  nor  reference 
from  the  C'rown  iu  either  of  them.  But  here 
again,  for  greater  cer.tflyinty»  reference  ia  made  to 
the  Journals.    .(Note  in  Macq.) 

CoMMiTTXB  rem  Privtlbqbb,  Lord  Ciunwostb,  L.C. 


Then,  my  lords,  we  have  Lord  Purbeck*a 
case,  (a)  hut  I  will  not  trouble  your  lordBbipa 
with  going  minutely  into  the  cases.  All  I 
can  say  is  that  I  have  looked  throagh 
them  all,  and  I  do  not  shrink  from  admit- 
ting to  your  lordships  that  there  is  one 
which  has  the  semblance  of  an  ao- 
thoritT^  the  case  of  the  Earl  of  Linc€fln.(b) 
But  it  I  satisfy  your  lordships  th»t  by 
law  the  Crown  is  the  undoubted  and  Bole 
judge  whether  a  writ  shall  issue  or  not,  I 
think  that  a  single  instance  such  as  that 
of  the  Earl  of  jSncoln  will  hardly  go  far 
to  shake,  or  throw  any  doubt  upon,  the 
state  of  the  law.  What  happened  iii  that 
case  was  this;  on  a  Wednesday  he  pre- 
sented his  writ,  and  it  was  noticed  that  he 
was  after  the  proper  hour,  and  con- 
sequently the  House  would  not  receive  it. 
I  suspect,  though  this  is  merely  a  con- 
jecture, that  they  had  some  notion  tiiat 
he  was  not  the  real  Earl  of  Lincoln  ;  but 
after  looking  to  his  pedigree,  which  was 
done  the  next  day,  ne  was  admitted  to 
take  his  seat,  because  they  found  that 
it  was  all  right.  But  at  any  rate  it  is  uo 
authority  for  that  which  my  noble  and 
learned  friend  wishes  your  lordships  to  do 
here ;  that  this  House  shall  come  to  a  vote, 
when  the  Crown  has  not  put  it  to  yon,  that 
one  of  Her  Majesty's  subjects  cannot  sit 
here  by  virtue  of  a  writ  which  is  issned  by 
her  to  summon  him  to  Parliament. 

Now,  my  lords,  what  is  the  law  upon 
the   subject?      Qive    me    leave   to   say 
there  has  been    great  confusion  in    die 
argument.    It  is  argued  that  the  patent 
is  that  which  gives  the  right  to  a  aeat  in 
this    House,    because     when   a    peer    is 
created  by  patent  he  comes  and  presents 
his  patent  nrst,  and  then  his  wnt.      Bui 
what  is  the  reason  of  that  ?    Because  this 
House  has  a  right  to  know  who  constitute 
its  members.    He  comes  here,  and  pre- 
sents bis  patent,  that  it  may  be  enrolled. 
My  noble  and  learned  friend  is  ri^ht  in 
saying  that  if  anybody  on  the  roll  is  not 
summoned,  this  House  can,  proprio  vigore^ 
interfere ;  and  the  House  may  then  repre- 
sent to  the  Crown  that  the  Crown  is  not 
doing  its  duty,  and  that  A.  B.,  a  peer  of 
this  House,  has  no  writ,  and  therefore  it 
may  present  a  remonstrance  and  a  me- 
morial to  the  Crown  praying  that  the  writ 
do  issue ;  and  if  the  writ  do  not  issue,  no 
doubt  my  noble  and  learned  friend  stated 
correctly   that  the  legitimate  and  only 
constitutional   course  is    this :    that   the 
House  resolves  that  it  will  not  proceed  to 
business  till  the  House  is  fulL    That  is 
the  resolution  that  this  House  might  per- 
haps come  to.    The  right  of  this  Honse 
«o  to  act  nob'M^y  questions. 

(a)  See  above,  p.  658. 
(6)  See  above,  p.  659. 
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But,  after  all,  a  patent,  eyen  thoogb 
presented  and  enrolled,  is  not  what  of  it- 
self entitled  the  ])arty  to  sit ;  he  sits  be- 
caase  he  presents  a  writ  at  the  bar  of 
jour  lordsnips'  Honse,  commanding  him 
to  attend;  and  whether  he  has  a  paten  & 
or  not  is  absolately  indlQerent — if  he  has 
receiTed  a  writ  he  is  bound  to  obey  the 
regal  mandate.  My  noble  and  learned 
friend  who  last  addressed  yoor  lordships 
U,  no  donbt,  perfectly  aware  that  there 
hkve  been  cases  in  tronblons  Dimes  where 
persons  have  been  fined,  and  very  heavily 
fined,  because  they  did  not,  in  obedience 
to  the  king's  writ,  come  and  attend  in 
this  House.  At  the  time  of  the  Gun- 
powder Plot  two  peers  were  fined,  one  in 
6,000  marks  and  the  other  in  1,000  marks, 
because  they  neglected  obedience  to  the 
writ.(a)  Suppose  that  this  patent  was  as  il- 
legal as  I  believe  it  to  be  legal,  can  I  really 
lielieve  that  your  lordships,  because  you 
think  this  patent  illegal,  and  because  you 
think  that  those  who  have  advised  the 
Crown  have  acted  rashly,  hastily,  and  un- 
Gonstitufcionally,  will  seek  to  remedy  it, 
or  to  get  redress,  by  doing  that  which  I 
will  defy  yuu  to  find  has  ever  been  done 
in  this  House — namely,  enter  into  a  reso- 
lution that  you  will  not  admit  one  of  Her 
Majesty's  subjects  who   comes  here  and 

e resents  a  writ  at  your  lordships'  barP 
^ntil  I  find  that  that  is  finally  deter- 
mined I  cannot  believe  that  your  lord- 
ships will  be  led  into  a  course  which,  to 
my  mind,  would  be  so  disastrous. 

My  lords,  I  will  suppose,  for  the  pur- 
pose of  this  argpimenc,  that  the  patent  is 
illegal  and  that  it  gives  no  right.  But 
what  does  that  signify  P  Lord  Wensley- 
dale, then,  is  not  a  peer  by  his  patent,  but 
Her  Majesty  Las  the  right  to  command  his 
attendance  here.  He  cannot  be  in  a  worse 
position  because  he  has  a  patent  than  if 
ne  had  no  patent — I  hardly  believe  that 
that  proposition  can  be  disputed.  If  a 
patent  is  a  good  patent,  the  party  having 
that  patent  has  a  right  to  a  writ  of  sum- 
mons. If  it  is  a  bad  patent  he  has  not  a 
right ;  but  if  he  has  a  writ  of  summons 
that  of  itself  is  sufficient.  I  cannot 
believe  that  your  lordships  really  mean 
to  come  to  such  a  resolution  as  that  pro- 
posed hy  my  noble  and  learned  friend.  [ 
must remark  how  very  unfortunate  it  was, 
when  your  lordships  made  this  reference 
to  the  Committee  for  Privileges,  that  there 
was  no  hint  of  that  which  you  are  now 
going  to  report.  The  reference  was  to 
eiamine  and  consider  the  copy  of  Letters 
Patent  purporting  to  create  Baron  Pwrke 
a  baron  uf  the  United  Kingdom  for  life, 

(a)  See  Lords'  Jouru.  1820,  vol.  53,  p.  856  ; 
ViD.  Abr.  tit.  Peer,  B. ;  and  see  statute  of 
5.  Bic.  2.  at.  2. 


and  to  report  thereon  to  the  House.  It 
might  be  a  legitimate  report  upon  that 
reference,  that  this  committee  had  looked 
into  the  patent  and  come  to  the  conclusion 
that  it  was  illegal,  or  that  it  was  a  stretch 
of  authority.  But  the  proposal  of  my 
noble  and  learned  friena  is  this :  not 
merely  to  report  that  the  Letters  Patent 
are  bad,  but  that  neither  the  Lettero 
Patent,  nor  the  Letters  Patent  with  the 
usual  writ  of  summons  issued  in  pursu- 
ance thereof,  can  entitle  the  grantee  to 
sit  and  vote  in  Parliament.  Is  that  the 
legitimate  result  of  the  reference,  which 
was  to  look  into  the  patent,  and  not  to 
look  into  the  patent  to  see  whether,  the 
patent  being  bad,  this  House  will  allow  a 
person  to  sit  under  it  P  And  here  let  me 
ask,  what  would  your  lordships  do,  sup- 
posing Her  Majesty  should  thi.ik  fit  to 
supersede  the  writ,  which  she  can  do,  and 
then  issue  another  writ  P  Will  your  lord- 
ships, totiee  Qfwties,  say  that  you  will  never 
admit  Lord  Wensleydale,  under  a  writ 
from  the  Crown,  to  this  House  P  To  be 
consistent  yon  must  do  so.  This  would 
be  the  most  extraordinary  defiance  of  the 
prerogative  of  the  Grown  that  I  have  ever 
heard  suggested.  I  take  upon  myself  to 
say  that  your  lordships  have  no  more 
right,  if  a  person  presents  himself  at  your 
lordships*  bar,  not  being  a  minor  or  an 
alien,  or  in  any  other  way  personally  dis« 
qualified,  with  a  writ  commanding  him  to 
sit  in  Parliament  and  to  tender  advice  to 
the  Sovereign — ^your  lordships,  I  say, 
have  no  more  right  to  refuse  nim  admit- 
tance than  the  House  of  Commons  would 
have  had,  before  the  Beform  Act,  to  ex- 
clude the  members  for  Old  Saram  on  the 
ground  that  decayed  boroughs  were  not 
entitled  or  ought  not  to  be  represented  in 
Parliament. 

Now,  my  lords,  I  have  pointed  out,  and 
I  hope  distinctly,  my  view  of  what  the 
law  upon  this  subject  is.  It  is  for  the 
Crown,  and  the  Crown  alone,  to  say  to 
whom  it  will  issue  writs.  If  the  Crown 
chooses  to  issue  a  writ,  the  party  to  whom 
it  is  issued  has  the  right,  bv  virtue  of  the 
writ,  to  come  and  sit.  If  tne  Grown  is  so 
ill-advised  as  improperly  to  refuse  a  writ, 
this  House  will  not  proceed  to  business 
till  the  House  is  full.  But  your  lordships 
are  by  this  resolution,  as  proposed  by  my 
noble  and  learned  friend,  pronouncing  on 
a  question  not  raised  by  tho  reference. 
You  are  deciding  that  the  patent  gives  no 
right  to  sit  and  vote,  and  that  if  Lord 
Wemleydale  presents  himself  with  the 
writ,  you  will  not  receive  Lim. 

My  Jords,  having  explained  this,  which 
I  confess  I  think  of  far  more  constitu- 
tional importance  than  the  question  of  a 
grant  of  a  peerage  for  life,  I  must  say 
that  this  House  is  usurping  a  function 
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whioh  does  not  belong  to  it ;  and  for  which 
it  can  odIj  not  be  called  in  anestion  be- 
cause there  are  no  means  of  calling  in 
Snestion  or  punishing  a  branch  of  the 
legislature.  If  I  am  asked  what  remedy 
there  is  if  this  Hoase  persists  in  saying, 
We  will  not  permit  Lord  Wenslmtdale  to 
sit,  my  answer  to  that  is,  that  it  is  a  case 
which  the  constitution  does  not  suppose 
possible  to  exist.  The  constitution  does 
not  suppose  it  possible  that  the  king  can 
do  wrong,  or  that  either  branch  of  the 
Ijegislature  can  do  wrong;  and  there  is 
not  an  instance  to  be  found  in  the  jour- 
nals of  this  House  in  which  this  House 
has  Lad  the  presumption  to  say  that  they 
would  not  admit  a  subject  of  the  Grown, 
duly  qualified,  to  take  nis  seat  here,  being 
commanded  so  to  do.  That,  my  lords,  is 
by  far  the  most  important  part  of  the 
question  now  under  discussion. 

With  regard  to  the  legality  of  a  peerage 
for  life,  that  subject  is  worn  threadbare, 
and  I  will  say  very  little  about  it ;  I  shall 
merely  recapitulate  the  grounds  u|>on 
which  I  contend  that  there  is  no  question 
as  to  the  legality.  Lord  Bedesdale  says 
that  the  Crown  is  the  fountain  of  honour, 
and  that  it  may  deal  it  out  in  any  propor- 
tions it  thinks  fit.  Lord  Ooke*8  authority 
has  been  sneered  at,  and  my  noble  and 
learned  friend  who  last  addressed  the 
House  spoke  as  if  we  were  confined  to  the 
passage  in  Ook6  on  TAtUeton;  but  there  is 
an  abundance  of  passages,  and  two  others 
were  quoted  in  the  late  debate,  where 
Lord  Coke  is  distinctly  confirmed  by  two 
other  judges,  (a)  I  am  perfectly  aston- 
ished at  what  has  been  stated  with 
respect  to  Lord  Ooke*e  authority ;  both 
my  noble  and  learned  friends  who  have 
addressed  your  lordships  have  spoken  as 
if  it  were  an  admitted  point  that  Lord 
Coke  was  no  authority  upon  constitutional 
law.  {h)  Where  do  chey  find  that  P  I  have 
always  understood  that  Lord  Coke  was 
mainly  instrumental  in  framing  and  carry- 
ing the  Petition  of  Eight  (c) ;  and  I  cannot 
imagine  that  a  man  ignorant  of  the  prin- 
ciples of  the  constitution  would  have  been 
able  to  frame  that  measure,  or  that  he  is 

(a)  It  is  presumed  that  the  Lord  Chancel- 
lor here  refers  to  Sir  George  Reyners  case, 
9  Rep.  97,  where  "it  was  held  by  the  Chief 
Justice,  the  Chief  Baron,  and  Warburton,  Jus- 
tice, that  without  question,  the  King  might 
create  an  earl  for  life,  in  tail,  or  in  fee  ;  and  the 
Lord  Chancellor  agreed  clearly."  The  Chief 
Justice  was  Lord  Coke  himself,  the  Chancellor 
was  Lord  EUesmere.  See  Lord  Abergavenny's 
case,  12  Rep.  70:  *'  If  the  king  creates  a  baron 
for  life,  he  is  a  nobleman  presently."  Note  in 
Macq. 

(6)  As  to  Coke,  see  above,  p.  -496n. 

(c)  Gardiner,  History  of  England,  vol.  6. 
p.  274. 


not  to  be  regarded  as  a  high  constitutioiial 
authority ;  that  he  should  not  be  so  treated 
is  to  me  inexplicable.  I  shall  not  go  over 
the  bead-roll  again,  but  I  presume  that 
Sir  McUthew  Hale  is  to  be  treated  as  an 
authority.  He  comments  on  all  the  pas- 
sages throughout  Oohe  upon  LUtteton 
where  they  call  for  comment,  but  on  this 
passage,  sanctioning  life  peerages,  never 
makes  a  word  of  observation,  from  which 
I  infer  that  he  had  no  doubt  about  the 
point.  Then,  as  to  Lord  Chief  Baron 
Oomyns,  it  was  said  the  other  evening  that 
he  only  took  his  views  from  Coke ;  it  is 
Goke  with  the  endorsement  of  Lord  Chief 
Baron  Corwynt ;  he  states  it  there  because 
he  considers  it  to  be  correct  law ;  and  I 
say  that  all  lawyers  who  have  written 
upon  the  subject  have  had  the  same  view 
as  Oomyna;  Selden  says  the  same  thing. 
Next  we  are  told  that  Hcurgrane  and  Blodb- 
sUme  are  to  be  disregarded !  and,  though 
last  not  least  (althouG^h  I  will  not  trouble 
vour  lordships  with  the  quotation  at  this 
late  hour),  I  must  recall  your  lordships' 
attention  to  what  Lord  Redeadale  says 
upon  this  subject.  Upon  the  oocasion 
wnen  your  lordships  delegated  to  a  com- 
mittee of  this  House  the  inquiry  into  the 
dignity  off  the  peerage,  amongst  an  im- 
mense number  of  other  matters  in  their 
elaborate  report,  I  find  it  stated  (a) — 

*'  The  committee  find  that  it  has  been  asserted 
that  the  persons  to  whom  dignities  have  been 
granted  by  the  Crown,  whether  the  names  of 
dignity  so  granted  were  ancient  or  of  new  erec- 
tion, have  usually  had  therein  rights  of  inheri- 
tance general  or  special,  according  to  the  nature 
of  the  grants  or  titles  under  which  such  difnitie!^ 
have  been  respectively  claimed,  either  by  ex- 
press terms  of  grant,  or  by  consequence  of  law ; 
though,  in  some  instances,  the  effects  of  sack 
grants  have  been  specially  restrained  to  the 
lives  of  the  persons  to  whom  such  grants  have 
been  made.  This  assertion  must  be  considered 
as  not  extending  to  every  dignity,  and  par- 
ticularly to  the  dignity  of  knighthood,  which 
has  never  been  enjoyed  hereditarily,  or  even  to 
the  dignity  of  peerage,  where  the  t«rms  of  the 
instrument  by  which  it  has  been  created  have 
expressed  the  contrary." 

Then  it  goes  on — * 

"The  grant  of  a  dignity  for  life  to  a  woman 
gives  her  personally  certain  privileges  of  peer- 
age, and  renders  her  personally  noble ;  bat  it 
does  not  give  her  any  right  to  be  summoned  to 
the  legislative  assembly  of  the  realm,  or  to  form 
part  of  the  judicial  court  of  peers.  If  a  woman 
succeeds  hereditarily  to  the  dignity  of  peenge. 
the  possession  of  that  dignity  does  not  give  her 
a  right  to  be  summoned  to  the  legislative  as- 
sembly of  the  realm,  or  to  form  part  of  the 
judicial  court  of  peers.*' 


(a)  Reports  on  the  Dignity  of  a  Peer,  voL  2, 
pp.  37,  38. 
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Then,  with  thai  long  roll  .of  authorities, 
I  am  told  that  there  is  neyertheless,  no 
instance ;  bat,  my  lords,  I  say  that  there 
are  many  instances.  Nobody  disputes, 
nobody  can  find,  that  any  distinction 
exists  in  the  minds  of  those  learned  judges 
between  men  and  women ;  but  there  is  an 
abundance  of  instances  in  men,  becanse,  I 
appeal  to  my  noble  and  learned  friends, 
what  is  the  difference  between  a  grant 
impixciter  to  a  man  and  a  grant  to  a  man 
for  his  life,  and  after  his  death  to  some- 
body else  than  his  heir,  not  the  person's 
own  heir.  If  that  other  person  dies  with- 
out heirs  in  the  lifetime  of  the  first 
grantee,  what  is  he  P  He  is  nothing  but 
a  peer  for  life,  and  he  becomes  so  of  neces- 
sity; therefore,  I  say,  finding  in  these 
numerons  authorities  that  there  is  no 
difference  in  the  case  of  grants  to  women 
and  grants  to  men  with  remainder  over 
to  collaterals,  I  can  have  no  dpnbb  that 
the  thing  can  be  done  according  to  the 
universal  understanding  and  the  universal 
tradition  of  the  law,  and  it  is  by  tradition 
alone  that  we  know  what  the  law  is. 

Now,  my  lords,  with  regard  to  ancient 
patents,  my  noble  and  learned  friend  said 
that  all  of  them  were  created  by  the  au- 
thority of  Parliament,  but  that  I  had  said 
about  half  were  so.  I  did  not  quite  un- 
derstand my  noble  and  learned  friend, 
but  I  wish  to  set  myself  right  as  to  what 
I  meant  to  say, (a)  which  was  that  in  Lord 
Rede$dale8  appendix,  (&)  among  all  the 
cases,  from  the  Ist  of  Bichcurd  the  Second 
to  the  21st  of  Henry  the  Sixth,  I  found  that 
more  than  half  had  been  grants  with  the 
authority  of  Parliament;  not  that  more 
than  half  were  grants  for  Ufe,  but  that 
sometimes  they  were  coram  the  Parlia- 
ment, and  very  often  assenau  of  the  Parlia- 
ment; and  that  was  done  as  much  in 
hereditary  peerages  as  in  peerages  for 
life ;  that  the  assent  of  Parliament  had  no 
reference  to  the  circumstance  of  its  being 
a  peerage  for  life ;  but  that  it  was  given 
generally  to  all  creations,  hereditary  as 
well  as  others. 

At  the  same  time,  I  cannot  help  remark- 
ing that  there  is  a  fallacy  in  speaking  of 
the  thing  being  done  by  Act  of  Parlia- 
ment. I  will  not  admit  this  to  be  the 
case.  This  question  came  before  your 
lordships'  House  (and  my  noble  and 
learned  friend  will  recollect  what  I  allude 
to)  in  the  case  of  the  claim  to  the  Mcmt- 
rose  peerage,  two  or  three  years  ago.(c)  I 
may  notice  that  Lord  Coke  says  truly  that 
the  creation  of  the  Duchy  of  Cornwall  was 
by  Act  of  Parliament.  It  created  a  course  of 


(a)  See  above,  p.  559. 

(&)  Reports  on  the  Dignity  of  a  Peer,  vol.  5. 

(c)  1  Macq.  401. 
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descent  unknown  to  the  common  law ;  (a) 
and  that  could  only  have  been  by  the  autho- 
rity of  an  Act  of  Parliament;  and  it  was 
done  by  the  king,  with  the  assent  of  the 
lords  spiritual  and  temporal  and  the  com- 
mons assembled.  But  there  was  one  cir- 
cumstance to  which  Lord  Ooke  particularly 
refers,  namely,  that  it  was  not  done  per 
ipsum  Begem,  but  per  ipsum  Begem  et 
totum  consilium  in  Parliamento.{ b)  That  is 
the  case  with  some  of  those  grants  of 
peerage,  but  by  no  means  with  all.  These 
grants  of  peerages  are  not  Acts  of  Par- 
liament. In  the  last  year,  I  think,  of  the 
reign  of  Bichard  the  Second  many  of  those 
di^uities  were  created  assensu  of  the  lords 
spiritual  and  tempoi*al  and  the  commons,  (o) 
In  the  first  year  of  Henry  the  Fourth  an 
Act  of  Parliament  was  passed  repealing 
the  whole  of  the  Acts  of  that  last  year  of 
Bichard  the  Second,  which  includes  the 
time  when  those  grants  were  made.  In 
the  case  of  the  Duke  of  Norfolk,  it  was 
supposed  that  his  dukedom  at  that  time 
was  gone,  and  that  he  reverted  therefore 
to  a  minor  title,  that  of  earl.  About 
twenty  or  thirty  years  afterwards  the 
question  of  precedence  arose  between  that 
earl  who  had  been  Duke  of  Norfolk,  and 
some  other  earl.  The  question  was  re- 
ferred to  some  tribunal  at  the  time,  which, 
not  feeling  it  easy  to  decide,  found  that 
he  had  been  created  Duke  of  Norfolk  in 
the  last  year  of  Bichard  the  Second,  and 
that  would  clearly  put  him  above  his  com- 
petitor. Then  it  was  said  that  grunt  had 
been  done  away  with,  because  all  the  pro* 
ceedings  of  that  Parliament  had  been 
repealed  by  the  first  of  H&tiry  the  Fourth. 
But  the  lawyers  of  that  day  said,  '*  It  is 
not  so ;  they  were  not  created  peers  by 
Act  of  Parliament ;  they  were  created  by 
the  king  in  Parliament,  but  it  was  the  act 
of  the  king,  and  not  of  the  Parliament."(i) 
This  was  one  of  the  matters  that  arose  inci- 
dentally in  the  case  of  the  Montrose  peer- 
age, (e)  As  regards  the  Duke  of  Norfolk, 
your  lordships  will  see  that  the  creation 
was  not  by  the  Parliament,  but  by  the 
king,  being  in  Parliament.  It  was  not 
an  unusual  thing  for  the  king  in  Parlia- 
ment to  declare  his  intention,  and  for  the 
king  in  Parliament  to  create  these  peer- 
ages. My  noble  and  learned  friend  says 
it  was  not  considered  an  Act  of  Parlia- 
ment; but,  my  lords,  there  is  uo  doubt 

(a)  8  liep.  166. 
(6)  /6.20a. 
I      (c)  See  above,  p.  67 1 . 

(d)  Rot.  Pari.  iv.  274. 

(e)  In  the  Montrose  Peerage  claim  Lord  St. 
Leonards,  referring  to  the  creation  of  the  Duke 
of  Norfolk  and  the  other  peers  by  Richard  2., 
said,  1  Macq.  437,  **  The  distinction  is  this,  they 
were  created  in  Parliament,  but  they  were  not 


707] 


Wendeyddle  Peerage  Oclse,  1856. 


pOB 


that  it  was  done  in  the  Parliament,  though 
not  by  the  Parliament;  and  herein  lies 
the  distiinctiion.  I  have  detained  your 
lordships  for  the  purpose  of  adverting  to 
this ;  but  in  the  view  which  I  take  of  this 
case  it  is  merely  an  insignificant  question. 
I  rely  for  the  legality  of  these  neerages 
upon  the  fact  that  all  the  greatest  lawyers, 
from  Lord  Colce  downwards,  have  in- 
variably treated  them  as  lawful,  even 
down  to  Lord  Bedesddle^s  last  report  in 
the  year  1822;  for  althoueh  there  have 
been  no  creations  of  peers  for  life  such  as 
Lord  WeiisleydaWs,  there  have  been  many 
creations  of  peers  for  life  with  remainders 
over  to  collaterals  not  heirs;  and  there 
have  been  a  multitude  of  cases  of  the  crea- 
tion of  women  peeresses  for  life.  In  my 
opinion,  that  clearly  and  distinctly  es- 
tablishes the  right. 

The  only  question  which  remains  is  as 
to  the  propriety  of  the  exercise  of  the  pre- 
rogative upon  the  present  occasion.  Now, 
my  lords,  I  will  say  very  little  upon  that 
subject.  The  apprehension  that  this  power 
is  to  be  abused  is  the  most  extraorainary 
that  I  have  ever  heard  suggested.  ("  No, 
no.")  Noble  lords  say  **No,  no**;  I  can 
only  answer  that  by  saying  **  Yes  j^es.** 
Why  is  it  more  easy  to  swamp  the  House 
of  Peers  by  additional  peers  for  life  than  by 
additional  hereditary  peers  ?  Besides,  if 
you  want  only  to  keep  within  the  strict 
letter  of  the  law,  it  is  the  easiest  thing  to 
evade  it.  Create  a  person  a  peer  for  fife, 
with  limitation  in  remainder  to  some  other 
peer  or  the  heirs  of  his  body,  and  you  at- 
tain the  object  directly.  I  do  not  mean 
to  say  that  any  minister  would  be  bold 
enough  to  recommend  such  a  course ;  but 
I  say  that  if  your  lordships  adopt  the  reso- 
lution of  my  noble  and  learned  friend,  you 
will  not  prevent  that  which  you  want  to 
prevent.  That  this  prerogative  may  be 
abused  is  beyond  dispute,  and  so  may  any 
other  prerogative  of  the  Crown.  The 
only  check  is  the  check  of  public  opinion, 
which  is  quite  as  strong  in  respect  to 
peerages  for  life  as  in  respect  to  peerages 
with  remainders.  I  must  say,  further, 
that  I  do  not  think  it  a  very  philosophical 
course  of  argument  to  reason  from  the  use 
to  the  possible  abuse;  and  that  a  great 
advantage  may  result  to  the  country  by 
the  introduction  of  peers  for  life  is  not 
what    I    have    heard    anybody    dispute. 

created  by  Parliament."  On  this  subject  see, 
also,  4  Inst.  25  ;  Prince's  case,  8  Rep.  la ;  the 
Earl  of  Oxford's  case,  Jones  (W.)  107  ;  the 
Devon  Peerage  claim,  2  St.  Tr.  N.S.  659,  at 
p.  782y  &c  ;  the  Wiltes  Peerage  claim,  L.R  4  H.L. 
126  ;  The  Great  Eastern  Railway  v.  Goidsmid, 
9  App.  Ca.  927 ;  Reports  on  the  Dignity  of  a 
Peer,  vol.  2,  p.  178 ;  Dwarris  on  Statutes,  p.  7  ; 
Stubbsy  Constitutional  History,  §  292. 
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There  cannot  be  the  least  doubt  that 
occasions  may  arise  when  the  power  to 
create  peers  for  life  would  be  extremely 
convenient  and  useful;  for  nothing  can 
be  more  dangerous  than  to  introduce  peers 
into  your  loroships'  House  who  would  be 
lDi:ely  to  leave  a  pauper  succession.  It  is 
proposed  to  exert  the  prerogative  of  the 
Crown  to  add  to  the  strength  of  this 
branch  of  the  legislature ;  and  to  ar^e 
that  that  useful  exercise  of  the  prero^tive 
may  be  open  to  abuse  is,  I  think,  a  Ticious 
course  of  argument,  which  never^  ought 
to  be  adopted.  The  question  here  is,  if  it 
be  legal,  as  I  firmly  believe  it  to  bo,  is  it 
an  useful  thing  on  the  present  occasion  to 
exercise  that  legal  prerogative  by  adding 
to  the  judicial  strength  of  this  Honae  in  a 
case  where  great  convenience,  every  one 
admits,  may  result? 

For  these  reasons,  my  lords,  I  shall  cer- 
tainly oppose  the  resolution  of  my  nobk 
and  learned  friend,  and  I  do  trust  th&t  he 
will  limit  his  resolution  to  the  legality  of 
the  patent. 

On  the  Question  whether  Lord  lynd- 
TvMTfiVs  resolution  (a)  be  carried,  and  Xiord 
Orey's  amendment  (5)  be  rejected,  their 
lordships  divided,  and  resolved  in  the 
affirmative.  Content  92.  Not  content  57. 
Majority  35.  The  resolution  of  Lord  I/ynd* 
hwrst  was  therefoi*e  agreed  to,  and  it  was 
ordered  that  a  report  to  that  effect  be 
made  to  the  House. 


Pbotbst8.(c) 
Dissentient'^ 

1.  Because  the  order  of  reference  not  having 
directed  any  inquiiy  whether  a  writ  of  snmmoDii 
would  entitle  Lord  Wensleydale  to  sit  and  vote 
in  this  House,  the  report  of  the  Committee  of 
Privileges  purports  to  decide  a  question  not 
submitted  to  them. 

2.  Because,  according  to  the  uniform  opinions 
of  the  highest  legal  authorities  for  above  two 
centuries  and  a  half,  the  Crown  has  the  pf«- 
rogative  of  creating  a  peer  for  life,  with  all  the 
pnvileffes  of  hereditary  peerage,  except  that  of 
transmitting  his  honours  to  his  descendants. 

3.  Because  the  creation  of  a  peerage  for  life, 
with  a  limitation  in  the  patent  to  collateral  re- 
latives, has  been  common  even  in  modem  times, 
and  no  such  patent  would  have  been  valid  if  the 
prerogative  contended  for  did  not  ezist.((/) 

4.  Because  any  subject  of  the  Crown  who  has 
received  a  writ  of  summons  to  this  House  is 
entitled  to  take  his  seat  according  to  the  exigency 

(a)  See  above,  p.  673. 

(6)  See  above,  p.  678. 

(c)  The  above  protests  are  entered  on  the 
Journals  of  the  House,  Lords'  Jonm.,  1856, 
Feb.  25th,  p.  38 ;  reprinted  in  Thorold  Sogers' 
Protests  of  the  Lords,  vol.  8>  p.  406. 

id)  See  above,  p.  664n. 
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of  his  writ,  and  there  is  no  principle  or  precedent 
irarraDthig  diis  Honse  in  nfusing  to  admit  bim. 

ClULWWOKTH,  C. 

SUND&II>OB.(a) 

GBAWflLLE. 

Stanlbt  ov  Aldbrlby. 

Lansdownb. 

Hakrowby. 

Pakmubb. 

Glenelg. 

Bbbadalbane. 

Sydney. 

Dissentient-^ 

1.  Becaofie  it  has  been  repeatedly  laid  down 
in  the  writings  of  the  highest  legal  anthorities 
that  the  Grown  possesses  the  right  o£  creating 
peers  for  life,  and  this  right  has  been  ezpresslj 
recognised  by  committees  appointed  by  the 
Hoase  of  Lords  in  1817  and  the  following  years, 
to  inquire  into  the  dignity  of  a  peer,  the  reports 
of  these  committees  baring  been  printed  when 
presented,  and  afterwards  reprinted  by  order 
of  the  House,  and  having  remamed  unquestioned 
for  upwards  of  thirty  year8.(6) 

2.  Because  the  ri^t  of  the  Grown  to  mnt 
peerage^  for  life,  which  has  been  thus  de<uared 
and  recognized,  has  been  actually  exercised  up 
to  a  comparatively  recent  period,  several  patents 
creating  peera^s  for  life  having  been  granted  to 
women  since  the  beginning  of  Sie  last  century, 
while  it  has  not  been  shown  that  the  validity 
of  such  patents  depended  on  the  sex  of  the 
penons  on  whom  peerages  were  conferred,  (c) 

3.  Because  in  the  face  of  such  authorities  and 
precedents,  it  appears  to  me  impossible  to 
assume  that  the  power  legally  and  constitu- 
tionally vested  in  the  Grown  has  been  exceeded 
by  the  grant  of  a  peerage  for  life  to  Lord  Wens- 
leydale,  and  the  consequent  issue  to  him  of  a 
writ  of  summons  to  the  House  of  Lords. 

4.  Because  little  attempt  was  made  in  debate 
to  disprove  the  legality  of  the  act  of  the  Grown, 
the  principal  stress  having  been  laid  on  argu- 
ments tending  to  show  rather  an  improper 
exercise  than  an  illegal  assumption  of  power  by 
the  Crown,  and  these  arguments,  if  admitted  to 
their  full  extent,  would  only  lead  to  the  con- 
clusion that  the  ministers  who  have  advised  a 
wrong  use  of  the  Royal  prerogative  are  deserving 
of  censure,  but  could  afford  no  ground  for  exclud- 
ing Lord  Wensleydale  from  the  House  of  Lords. 

5.  Because  the  resolution  come  to  by  the 
House  of  Lords  to  prevent  Lord  Wensleydale 
from  taking  the  seat  in  the  House  to  which  he 
has  been  <Med  by  Her  Majesty's  Letters  Patent 
and  writ  of  summons  appears  to  me,  for  the 
above  reasons,  to  be  an  unconstitutional  invasion 
of  the  rights  and  prerogative  of  the  Crown  which 
may  hereafter  become  a  precedent  for  pro- 
ceedings still  more  dangerous  and  unjustifiable. 

Gbey. 
Devon. 
Distentient^- 

1.  Because  by  the  law  and  usage  of  Par- 
liament, as  weJl  as  by  the  principles  of  reason 
snd  justice,  a  committee  is  authorixed  to  con- 

(a)  The  Duke  of  Aigyll. 
(6)  See  above,  p.  704. 
(c)  See  above,  498ft. 


sider  such  questions  only  as  shall  have  been 
committed  to  them  by  vote  of  the  House. 

2.  Because  in  cases  where  the  original  order 
of  reference  is  found  to  have  been  unduly  limited, 
and  where  it  becomes  expedient  that  new  and 
additional  matter  should  be  considered  and  re- 
ported on,  the  undoubted  law  and  usage  of 
Parliament  demand  that  a  further  order  of 
reference  or  instruction  should  first  be  obtained 
from  the  House,  in  order  to  justify  the  com- 
mittee in  exceeding  the  limits  specified  in  the 
original  resolution  by  which  its  authority  is 
created  and  defined. 

3.  Because  any  report  from  a  committee  so 
far  as  it  exceeds  the  authority  granted  by  the 
House  must  be  considered  as  ultra  vires,  and 
therefore  as  wanting  in  Parliamentary  validity. 

4.  Because  the  only  authority  conferred  on 
the  Committee  for  Privileges  on  the  Wensleydale 
peerage  was  ''to  examine  and  consider  the 
Letters  Patent  presented  to  the  House,  and  to 
report  thereon."(a) 

5.  Because  the  Committee  for  Privileges  have 
reported  that  *'  neither  the  said  Letters  Patent, 
nor  the  said  Letters  Patent  with  the  usual  writ  of 
summons  issued  in  pursuance  thereof,  can  enable 
the  grantee  to  sit  and  vote  in  Parliament.'' (^) 

6.  Because  in  thus  deciding,  not  only  on  the 
legal  force  and  meaning  of  the  Letters  Patent,  a 
copy  of  which  had  been  produced  to  the  House, 
and  referred  to  the  committee,  but  in  deciding 
also  on  the  meaning  and  import  of  a  writ  of 
summons  which  had  never  been  presented  to  the 
House  or  noticed  in  the  order  of  reference,  the 
Committee  for  Privileges  has  exceeded  its  just 
powers,  and  its  report,  so  far  as  relating  to  the 
writ  of  summons,  is  contrary  to  the  law  and 
usage  of  Parliament,  and  is  therefore  of  no  force 
and  validity,  and  ought  not  to  be  drawn  into 
precedent  hereafter. 

7 .  Because,  independently  of  all  Parliamentary 
usage,  it  appears  contrary  to  the  first  principles 
on  which  adjudications  on  contested  rights 
should  rest  to  decide  on  the  legal  import  of  a 
written  instrument  which  has  not  been  ex- 
amined, produced,  or  even  called  for. 

8.  Because  a  report  thus  purporting  to  limit 
the  effect  of  Her  Majesty's  writ  of  summons  in 
anticipation  of  its  production  at  some  future 
time,  not  resting  on  any  Parliamentary  precedent 
referred  to,  is  an  unauthorized  extension  of  the 
privileges  of  this  House,  and  is  derogatory  to 
the  just  prerogative  of  the  Sovereign. 

9.  Because  exception  has  been  taken  in  debate 
by  high  legal  authority  to  the  extracts  made 
from  the  Journals^  and  laid  before  the  House,  on 
the  grounds  of  their  insufiiciency  and  iucom- 
pletene88,(c)  and  yet  the  supposed  authority  of 
these  extracts  has  been  relied  ou  in  support  of  the 
decision  which  the  Committee  for  Privileges  and 
this  House  have  been  called  on  to  pronounce. 

10.  Because  the  adoption  of  this  report,  as 
touching  the  patent  granted  and  the  writ  of 
summons  issued  to  James  Lord  Wensleydale, 

'  appears  the  more  dangerous  as  a  precedent  and 
the  more  unjust  in  principle  when  it  is  con- 
sidered  that   a   motion    has    been  made  and 


(a)  See  above,  p.  626. 
(6)  See  above,  p.  708. 
(c)  See  above,  p.  697. 
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rejected  requiring  the  attendancelof  the  learned 
judges,  with  the  view  of  ohtaining  their  opinion 
on  the  legal  import  and  just  construction  of  the 
Letters  Patent  of  the  Crown  laid  before  this  House, 
and  referred  to  the  Committee  for  Privileges. 

MONTEAOLE  OF  BrANDON. 

Glknelg. 
Devon. 

February  25th,  1856. 

In  the  House  of  Lobds. 

Debate  ox  the  Bepokt  of  the  Committee 

FOB  PeI VI  LEGES. 

Lord  Bedesdale  reported  from  the 
Lords  Committees  for  Privileges — 

**  That  the  Committee  have  met  and  considered 
the  matter  to  them  referred,  and  have  examined 
witnesses  thereon ;  and  they  report  it  as  their 
opinion,  that  neither  the  .«aid  letters  patent,  nor 
the  said  letters  patent  with  the  usual  writ  of 
summons  issued  in  pursuance  thereof,  can  en- 
title the  grantee  therein  named  to  sit  and  vote 
in  Parliament."  (a) 

Earl  Gkanville:  My  lords,  it  may  be 
convenient  that  I  shonld  now  state  the 
coarse  which  Her  Majesty's  Q^overnment 
will  think  it  their  duty  to  pursue  on  this 
question.  Although  Her  Majesty's  Go- 
vernment will  consider  it  absolutely  ne- 
cessary to  say,  Not  content,  to  the  resolu- 
tion agreeing  to  this  report,  yet  it  iu  not 
their  intention,  as  I  have  already  intimated 
to  some  of  m^  noble  friends,  to  try  by  any 
division  to-night  to  reverse,  in  a  compara- 
tively thin  house,  a  decision  taken  in  a 
very  full  house,  and  carried  by  a  very 
large  majority. 

1  may,  perhaps,  also  be  allowed  to  state 
that  I  have  authority  for  saying  that 
Baron  Wensleydale  will  put  himself  suffi- 
ciently in  the  hands  of  Her  Majesty's 
Government,  at  all  events,  not  to  attempt 
to  take  his  seat  till  time  has  been  given 
for  the  due  consideration  of  the  whole 
of  this  subject. 

I  am  not,  now,  my  lords,  going  t«o  say 
one  single  word,  either  in  justification  of 
the  step  which  Her  Majesty's  Government 
has  advised  the  Crown  to  take,  or  one 
word  in  condemnation  of  the  course  which 
this  House  has  adopted ;  but  I  think  it  is 
,  c^uite  evident  to  your  lordships  that  there 
is  considerable  difficulty  in  the  position 
in  which  we  find  ourselves.  On  the  one 
hand,  Her  Majesty  has  been  advised,  and 
is  advised,  that  that  exercise  of  the  prero- 
gative was  perfectly  competent  for  her  to 
make.  On  the  other  hand,  your  lord- 
ships have,  by  a  large  majority,  following 
the  advice  of  the  majority  of  those  noble 
lords  who  are  learned  in  the  law  in  this 
House,  come  to  a  decision  that  the  Crown 
was  not  competent  to  make  that  exercise 
of  the  prerogative. 

(a)  Lords'  Joum.  1856,  Feb.  25th,  p.  38. 


If  time  be  given,  as  I  suggest,  I  can 
only  say,  on  behalf  of  Her  Majesty's  Go- 
vernment, that  they  will  be  most  anxioiu 
to  approach  the  consideration  of  this  sab. 
ject  with  feelings  quite  free  from  anything 
of  a  personal  or  party  nature.  And  I  think 
I  can  speak  confidently  with  regard  to  the 
spirit  of  this  House,  that  such  feeling  upon 
the  side  of  the  Government  will  be  met 
on  all  sides  by  a  corresponding  feeling. 

Loixl  Campbell:  My  lords,  I  may  be 
allowed  to  say  that  I  have  heard  with  the 
gi*eatest  satisfaction  the  announcement  of 
my  noble  friend,  and  I  am  sure  it  will  be 
responded  to  by  every  member  of  the 
House.  I  have  been  accused  of  a  little 
pugnacity  in  this  affair,  but  there  is  no 
one  more  eager  for  peace  than  myself,  and 
no  one  will  rejoice  more  at  the  satisfactory 
settlement  of  this  question. 

Earl  of  Derby  :  My  lords,  I  quite  con- 
cur with  the  noble  and  learned  lord  in 
thinking  that  the  statement  just  made  by 
the  noble  lord,  the  President  of  the  Conn- 
cil,  is  one  which  ought  to  be  received  with 
a  considerable  degree  of  satisfaction  by 
the  House ;  and  I  am  quite  sure,  on  the 
part  of  membera  on  all  sides  of  the  Honse, 
I  may  say  that  there  will  bo  every  dispo- 
sition to  meet  any  farther  discussion  on 
this  most  difficult  subject  in  a  spirit 
entirely  apart  from  everything  like  party 
feeling,  and  with  a  sincere  desire  to  come 
to  a  satisfactory  conclusion. 

My  lords,  I  must  at  the  same  time  say, 
though  certainly  not  wishing  to  re-open 
the  controversy  which  took  place  the  other 
night,  that  the  Honse  of  Lords  were  placed 
in  a  position  in  which,  with  a  due  regard 
to  their  own  privileges  and  position,  they 
had  no  alternative.  The  question  was, 
not  whether  a  certain  prerogative  of  the 
Crown  shonld  be  left  with  some  doubt 
upon  it  as  regards  its  legality — though  this 
House  by  a  considerable  majority  has 
affirmed  that  there  is  no  doubt  but  that  it 
is  illegal — ^but  the  question  was  forced 
upon  them  for  a  decision  by  what  I  most 
think  was  rather  an  inconsiderate  act  on 
the  part  of  Her  Mi^'esty's  Government. 

Lord  Campbell:  Let  bygones  be  bygones. 

Earl  of  Derby  :  Yes.  But  I  am  stating 
that  I  think  the  position  in  which  the 
House  was  placed  precluded  it  from  taking 
any  other  course  than  that  of  either 
affirming  or  denying  the  position  laid 
before  it  in  regard  to  life  peerages;  be- 
cause, while  I  do  all  justice  to  the  noblo 
carl  (a)  opposite  in  the  amendment  he 
moved,  and  while  I  am  quite  readv  to  Bay 
that  that  amendment  was  couched  in  the 
mout  moderate  terms,  yet  the  adoption  of 
that  amendment  would  have  implied 
upon  the  part  of  the  House  a  reoognition 

(a)  Earl  Grey,  see  above,  p.  678. 
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of  the  principle  that  the  exercise  of  that 
aathontj  hy  the  Crown  was  a  legal  exer- 
cise; and  from  that  time,  even  if  the  snb- 
seqaent  resolutions  of  the  noble  earl  (a)  hnd 
been  consented  to  on  the    part    of   the 
House,  we  should  have  been  in  a  posi- 
tion of  beiug  compelled  to  introduce  re-  i 
Btrictions    upon  tne   prerogative  of   tho  I 
CrowD,  net  as  a  matter  of  right  ou  the 
part  of  Parliament,  but  as  a  matter  of  j 
grace  and  favour  from  the  Crown,    We 
were,  therefore,  called  upon  to  say  whether 
we  were  prepared  to  aamit  the  existence 
of  an  unlimited  power    in    tho   Crown, 
though  we  might  be  willing  to  modify  its 
exercise,  or  whether  we  were  prepared  to  j 
affirm   that    that    power    did  not  exist;  | 
whether  it  should  exist  and  should  be  , 
exercised  hereafter  being  a  subject    for  \ 
the  future  consideration  of  this  and  the 
other  House  of  Parliament.     I  say  in  that 
position  we  had  no  neutral  ground  to  take  j 
up.    We  must  decide  aye,  or  no,  does  that 
prerogative  exist  P  and  if  it  exists  there 
was  no  alternative  but  to  affirm  its  exis- 
tence in  its  full  extent,  and  to  an  unlimited  . 
t^cgree.    Therefore,   I  think  we  had  no  i 
alternative  but  to  come  to  a  decision  one  | 
way  or  the  other ;  for  the   admission  of 
Baron  Wenslcydale  as  a  peer  of  Parliament 
would  Lave  settled  the  a  uestion  of  right  and 
principle  for  ever  ;  ana,  consequently,  wo  , 
were  driven  to  make  that  admission  a  test,  , 
one  way  or  the  other,  of  the  rights  of  the 
House  and  the  prerogative  of  the  Crown.    ' 

My  lords,  I  am  quito  sure  that  nothing 
can  be  more  painful  to  your  lordships* 
House  than  to  find*  yourselves  placed  for  j 
a  single  moment  even  in  apparent  contest 
with  the  Crown.  It  was  no  question  which 
we  took  up  voluntarily,  it  was  forced  upon 
Q8 ;  and  unless  we  intended  to  abandon  our 
privileges,  we  were  bound  to  consider  it. 

After  the  decision  of  your  lordships* 
House  by  a  Tery  considerable  majority, 
and  after  the  expression  of  opinion,  not 
to  be  disputed  or  doubted,  of  a  much 
larger  proportion  of  the  House,  thut,  even 
admitting  its  strict  legality,  it  was  a 
highly  unconstitutional  and  even  danger- 
ous precedent,  I  say,  that  under  those  cir- 
cumstances, I  should  have  been  better 
satisfied  if  Her  Majesty's  Government  had 
made  up  their  minds  to  go  one  step  fur- 
ther than  they  have  done,  and  while 
affinning  their  own  continued  belief  of 
the  legality  of  the  step  they  bnvc  taken, 
had  80  far  deferred  to  the  opinions  de- 
cidedly expressed  by  your  lordships' 
House  as  not  to  cancel  the  former  patent,  ! 
but  to  issue  a  new  patent,  which  would  ' 
have  removed  one  ground  of  our  contro- 
versy, and  by  giving  to  Baron  W&nsleydaU  ^ 
without  any  alteration  of  his  present  posi- 
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(a)  See  above,  678n. 


'  tion,  the  usual  peerage  to  his  male  heirs, 
would  have  removed  him  personally  from 
it.  I  cannot  help  thinking  that,  even  in 
regard  to  what  tho  noble  earl  opposite  has 
said  as  to  the  future  consideration  and 
discussion  of  this  question,  such  a  step 
might  have  facilitated  the  progress  of  our 
discussions,  because  we  should  then  have 
proceeded  to  those  discussions  without  the 
slightest  reference  to  the  manner  in  which 
the  individual  might  be  affected,  and  ex- 
clusive of  auy  consideration  of  the  diffi- 
culties in  which  the  country  might  bo 
involved  by  the  patent  of  Baron  Wensley- 
dale  remaining  still  in  abeyance.  But  m 
whatever  manner  the  question  can  be 
brought  forward,  I  assure  the  noble  Presi- 
dent of  the  Council  that  wo  are  ready  to 
approach  the  discussion  of  that  question  in 
the  most  temperate  and  impartial  spirit. 

I  quite  admit  that,  apart  from  the 
question  of  tho  legality  of  the  exercise  of 
this  prerogative  by  the  Crown,  the  ques- 
tion of  a  possible  infusion  of  life  peerages 
into  this  House  is  one  of  the  greatest 
magnitude,  deserving  the  deepest  con- 
sideration and  the  most  careful  inquiry. 

[Lord  Debbt  pi*oceeded  to  discuss  tho 
olicy  of  creating  life  peers.(a)  Such  peers, 
c  contended,  would  bo  regarded  by 
tho  country  i;i  the  light  of  what  the 
Chinese  people  would  call  second-chop 
peers,  ana  not  in  the  same  light  as  other 
members  of  the  House.  As  to  the  class  of 
persons  ou  whom  such  peerages  should  be 
bestowed,  he  assumed  it  was  not  intended 
to  take  members  of  the  other  House  of 
Parliament  who  had  sat  for  a  consider- 
able number  of  years  as  faithful  adherents 
of  the  Government,  and  remove  them  in 
their  old  age  from  their  labours  in  ono 
House  to  comparative  ease  in  tho  other, 
in  the  same  way  as  an  old  hunter  is  trans- 
ferred from  the  field  cr  the  carriage  to 
work  on  the  farm  till  he  is  quite  done  up, 
and  then  succeeded  by  another  hr.lf- 
exhausted  animal  from  the  same  stable. 

He  did  not  deny  that  there  might  bo 
instances  in  which  men  eminent  for  their 
qualifications  in  literature  or  science  would 
be  ornaments  of  the  House,  and  in  which 
they  might  desire  to  receive  the  honour ; 
but  whether  looking  to  tho  honour  to  be 
conferred  upon  such  persons,  or  to  tho 
service  they  were  likely  to  perform  to  tho 
House,  he  did  not  think  that  they  were  a 
class  from  which  it  was  desirable  to  select 
peers  for  life.  They  were  absorbed  in  other 
pursuits,  aud  not  likeJy,  tliough  very 
valuable  in  their  own  sphere,  to  make 
efficient  or  useful  members  of  the  House. 
A  number  of  peerages  for  life,  if  they 
were  objects  of  attraction,  hung  out  as 


(o)  In  answer  to  Earl  Grey's  suggestions,  see 
above,  p.  599, 


715] 


Wendeydaie  Peerage  Case,  1856. 


[716 


baits  in  the  literanr  and  scientific  world, 
would  have  a  tendency  to  corrnpt  and 
deprave  the  literature  and  science  of 
the  country,  and  to  encourage  the  perni- 
cious habit  of  lookins;  for  reputation,  not 
to  posterity,  but  to  the  temporary  favour 
of  the  Gcvernment  of  the  day. 

It  was  very  uncertain  whether  officers  in 
the  army  or  the  navy  would  not  consider 
themselves  rather  lowered  by  accepting  a 
peerage  for  life,  and  whether  they  would 
not  rather  refuse  the  peerage  than  accept 
it  coupled  with  that  condition. 

The  creation  of  such  peerages  was 
really  proposed  for  the  purpose  of  meet- 
ing an  alleged  defect  in  the  constitu- 
tion of  the  House,  and  strengthening  its 
judicial,  and  not  its  political  functions. 
But  it  was  by  no  means  sure  that  the 
only  remedy  for  the  confessed  imperfec- 
tions and  defects  of  the  House,  as  a  court 
of  appellate  jurisdiction,  was  to  be  found 
in  the  creation  of  an  additional  number  of 
life  peers  sharing  in  all  the  privileges 
of  Parliament.  Such  a  remedy  would 
entail  considerable  inconveniences  in  the 
introduction  for  that  special  purpose  into 
all  the  debates  of  a  number  of  lawyers^ 
and  more  especially  of  retired  lawyers, 
who,  having  nothing  to  do  in  the  Courts, 
and  no  other  means  of  venting  their  pent- 
up  eloquence,  would  be  inclined  to  bestow 
it  with  great  liberality  upon  the  House, 
and  would  tend  considerably  more  to  the 
length  than  to  the  intelligence  and  im- 
portance of  the  debates.  Before  deciding 
whether  it  was  necessary  to  introduce  life 
peers  it  would  be  better  to  await  the  result 
of  an  inquiry  into  the  appellate  jurisdic- 
tion of  the  House. 

Lord  Dekby  concluded  by  giving  notice 
that, unless  Lord  Lyndhuratdecidedto  bring 
forward  the  question  himself,  he  would  move 
for  a  select  committee  to  inquire  whether  it 
was  expedient  to  make  any,  and,  if  so,  what 
provision  for  more  effectually  securing  an 
efficient  exercise  of  the  functions  of  the 
House  as  a  court  of  appellate  jurisdiction, 
and  to  report  their  opinion  tbereupon.(a) 

The  Marquis  of  Lansdowne  observed 
that  the  question  was  one  on  the  frontier 
or  debatable  ground  between  privilege 
and  prerogative.  He  disclaimed  any 
design  to  alter  the  hereditary  character 
of  the  House,  and  contended,  that,  if  an 
undue  exercise  of  the  prerogative  were 
apprehended,  it  might  be  sufficiently 
guarded  against  by  requiring  the  cause  of 
creation  to  be  set  out  in  the  patent.  In 
his  opinion  a  limited  number  of  life  peers 
should  be  created.  Peerages  so  conferred, 
connected  with  merit  and  distinguished 
services,  could  not  rightly  be  described 
as  peerages  of  the  **  second-chop." 

(a)  See  below,  p.  719. 
Debate  on  the  Report. 


I 


Lord  Bboughah  hoped  that  what  had 
lately  passed,  namely,  the  decision  of  the 
House  upon  a  quesdon  of  constitntiocal 
law,  would  not  lead  to  any  legislation 
taking  place  with  a  view  to  the  creation 
of  life  peerages.] 

Earl  of  Hakrowbt:  My  lords,  I  will 
for  the  present  refrain  from  anv  discussion 
upon  the  great  question  of  the  improve- 
ment of  the  appellate  jurisdiction  of  this 
House;  but  I  take  the  liberty  of  inter- 
posing for  a  moment  to  say  that  I  cannot 
agree  with  my  noble  and  learned  friend  in 
taking  the  question  of  law  respecting  this 
patent  as  having  been  decided  by  what 
has  occurred  in  this  House. 

Lord  Campbell  :  Here  is  war  declared 
again. 

Earl  of  Ha£B0Wbt  :  I  conceive  the  pro- 
ceedings of  this  House  on  that  question 
are  suspended  till  an  opportunity  has  been 
had,  by  the  due  deliberation  of  this  House, 
to  see  whether  other  means  can  be  devised 
of  dealing  with  this  question :  that  is  what 
was  stat^,  and  I  am  not  aware  that  there 
has  been  any  declaration  on  the  part  of 
Lord  Wensleydale  which  precludes  him 
ftom  claiming  the  rights  to  which  he  con- 
siders himself  entitled. 

Lord  Campbell:  My  lords,  I  think  it 
my  duty  to  protest  against  what  has  now 
been  thrown  out  by  the  noble  earl  who  haa 
last  addressed  you.  If  he  entertains  those 
sentiments,  it  is  his  duty  to  say  "  Not 
content "  when  the  motion  is  put  n*om  the 
chair ;  and  not  only  to  do  that,  not  only  to 
say  *'Not  content,"  but  to  divide,  and 
to  reverse,  if  he  can,  what  the  Committee 
for  Privileges  has  just  determined;  because 
I  tell  him  that,  after  that  resolution  has 
been  confirmed  and  has  been  adopted  by 
your  lordships,  the  matter  is  ree  judicata. 
It  is  affirmed  as  much  as  any  question  of 
law  can  be  by  any  constituted  tribunal, 
that  such  a  patent  with  such  a  writ  would 
give  no  power  to  sit  and  to  vote  in  your 
lordships'  House;  that  is  the  inevitable 
result  if  the  resolution  of  the  Committee 
be  adopted.  I  was  in  hopes  we  should 
have  avoided  all  this  discussion.  After 
that  resolution  is  adopted,  Lord  TPiefwZay- 
dale  cannot  ask  for  his  seat ;  and  if  he  does, 
we  shall  be  under  the  legal  necessity  of 
telling  him  that  he  must  retire,  and  that  be 
has  no  right  to  take  his  seat  in  this  House. 

Earl  Grey  :  My  lords,  I  only  rise  for 
the  purpose  of  declaring,  that,  for  one,  I 
camiot  consider  this  House  in  the  least 
degree  bound  by  the  feeling  which  has 
been  just  expressed  by  my  noble  and 
learned  friend  the  Lwd  Chief  Justice.  I 
do  not  regard  this  matter  as  irrevocably 
settled.  I  quite  admit  that  the  resolution 
which  your  lordships  are  probably  going 
to  agree  to  will  remain  binding  till  your 
lordships  see  ground  to  recall  it;  but  I  beg 


717] 


Wenaleydaie  Peerage  Case,  1856. 


[718 


leave  to  express  my  firm  opinion,  that 
before  long  yonr  lordships  will  see  ground 
to  recall  yonr  determination  to  do  thai 
whicb  is,  1  believe,  beyond  yonr  constitn- 
tional  power  and  constitutional  privileges. 
I  also  beg  leave  to  express  my  opinion, 
that  those  who  dissent  from  this  resolu- 
tion are  not  bound  to  divide  the  House. 
A  very  full  attendance  of  your  lordships 
was  here  on  Friday  night;  the  subject 
was  debated  and  the  resolution  was  carried 
by  what  I  may  term  a  considerable  ma- 
jority. I  am  not  convinced  by  what  passed 
upon  that  occasion.  When  the  motion  is 
made  to  agree  to  the  resolution,  I  certainly 
shall  say  "Not  content,"  but  I  equally 
certainly  shall  abstain  from  asking  your 
lordships  to  take  the  trouble  of  dividing. 
I  shall  content  myself  with  availing  myself 
of  the  constitutional  privilege  of  recording 
onyoor  lordships' journals  my  dissent  from 
the  course  which  it  is  proposed  to  take. 

Lord  Gamfbbll  :  My  lords,  allow  me  to 
aay,  I  b^  no  means  supposed  that  my 
noble  friend  was  convinced;  but  the 
opinion  I  rose  to  express  is  what  I  believe, 
namely,  that  when  that  resolution  is 
adopted,  while  it  remains,  it  is  binding 

Xn  this  House,  and  it  is  binding  upon 
mankind;  Uiat  while  it  remains  in 
force  Lord  Wensleydale  cannot  claim  his 
Beat,  and  that  it  would  be  an  insult  to  this 
House  if  he  were  to  present  himself  for 
that  purpose.  What  induced  me  to  rise 
was,  that  my  noble  friend  behind  rae(a) 
intimated  that  Lord  Wensleydale,  without 
seeking  to  reverse  that  resolution,  only 
suspended,  out  of  favour  to  your  lordships, 
his  intention  of  coming  to  claim  his  seat. 
I  say,  he  cannot  claim  his  seat  while  that 
resolution  remains  a  resolution  of  your 
lordships'  House,  for  till  it  is  reversed  it  is 
the  law  of  the  country. 

Lord  Bedesdale:  The  jurisdiction  of 
this  House  has  been  seriously  questioned. 
Now,  BO  far  from  believing  that  we  have 
outstepped  the  limit  within  which  we  ought 
to  have  kept,  I  believe  we  have  only  acted 
strictly  in  accordance  with  that  which  is  a 
standing  order  of  the  House.  Your  lord- 
ships, perhaps,  are  not  aware  that  a  stand- 
ing order — a  very  ancient  one — is  this : 

"  If  there  be  any  difference  in  the  form  or  style 
of  the  writs  from  the  ancient,  it  is  to  he  exam- 
ined how  it  came  to  pass."(6) 

Therefore,  we  have  a  standing  order 
which  requires  us  jealously  to  examine 
when  any  difference  takes  place  in  the 
summons  of  any  individual  to  this  House 
from  that  which  anciently  used  to  be  the 
case.    That  we  are  ordered  and  especially 

(a)  Lord  Harrowby. 

(6)  This  is  now  embodied  in  the  Standing 
Order  ziii..  Peers  and  the  Manner  of  their  In- 
trodaction. 


directed  to  examine  if  anything  of  the 
kind  should  take  place.  Under  those 
circumstances,  it  appears  to  me  plain  that 
when  a  practice  is  sought  to  be  revived 
after  a  period  of  400  years,  the  House 
only  did  its  duly  in  examining  how  it 
came  to  pass,  in  accordance  with  that 
standing  order.  I,  therefore,  feel  that  in 
this  matter  we  have  done  that  which  has 
been  prescribed  by  your  lordships*  ances- 
tors, who  have  directed  us  to  keep  a  strict 
watch  upon  anv  movement  on  the  part  of 
the  Grown  and  its  advisers  to  alter  that 
which  is  the  constitution  of  this  House. 

My  lords,  I  believe  there  is  no  instance 
of  a  peer  having  been  summoned  as  a  life 
peer.  The  only  case  which  has  been 
I'elied  on  is  the  case  of  Sir  John  ComewdlL 
Now,  I  entertain  a  different  opinion  in 
rogard  to  that  writ  from  that  which 
has  been  expressed  by  any  noble  lord  who 
has  hitherto  spoken,  and  I  trust  your 
lordships  will  allow  me,  as  I  have  not  had 
an  opportunity  of  entering  into  the  subject 
before,  to  state  my  opimons  in  regard  to 
that  writ.  I  conceive  that  the  noble  and 
learned  lord  whe  mooted  this  question  is 
quite  ri^ht  in  saying  (there  can  be  no 
doubt  of  It),  that  there  is  no  record  of  that 
patent  beyond  the  entry  upon  the  rolls  of 
Parliament.    It  is  clear,  from  what  took 

Slace,  that  the  patent  followed  the  intro- 
notion  of  the  peer  into  the  House.  I 
believe  that  Sir  john  GomewaU  was  sum- 
moned regularly  by  writ,  and  I  will  tell 
your  lordships  why  1  think  that  that  is  the 
case.  You  are  aware  that  the  patent 
declared  that  he  should  bear  the  title  of 
Baron  Fcmnhope,  but  the  writ  is  only 
directed  to  him  as  '*  Sir  John  OomewaU, 
Chevalier.''  My  belief  is  that  he  received 
a  writ  of  summons,  and  that  being  pro- 
duced, that  patent  was  passed  in  Parlia- 
ment, and  the  reason  was  this,  I  believe : — 
Sir  John  ComewaU  was  an  alien.  The 
words  in  that  patent  are  very  remarkable, 
and  they  do  not  appear  in  any  other.  It 
is  said  he  is  to  sit  in  this  House  "  ao  Baro 
de  Fatmhope  vocUetwr  et  nuncupetwr,** 
Would  that  be  said  of  an  individual  who 
was  a  native  person?  Under  those  cir- 
cumstances, my  Lords,  I  do  not  think  that 
that  can  be  at  all  accepted  as  a  life  peer- 
age. You  must  recollect  that  it  was  not 
conferred  for  life.  There  is  no  limitation 
at  all.  He  was  never  called  '*  Sir  John 
ComewaU  de  ComewaU ;  **  S'Ud  I  believe  that 
the  proceeding  in  Parliament  was  merely  a 
permission  to  him  as  an  alien  to  sit  in  the 
British  House  of  Parliament,  he  having 
married  a  member  of  the  Eoyal  Family. (a) 
Earl  Gkanville:  My  lords,  though  I 
feel  a  strong  temptation  to  reply  to  some 
of  the  arguments  which  have  been  urged 

(a)  See  above,  p.  651, 
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to-night,  though  I  feel  some  temptation 
to  set  my  noble  and  learned  fiiend  right 
as  to  the  submissive  acquiescence  of  Lord 
Wensleydale,  3'et  after  the  decision  which 
the  House  came  to  the  other  night,  I  think 
I  shall  be  acting  more  entirely  in  the 
spirit  with  which  I  cndeaTOured  to  ad- 
dress your  lordships, — a  spirit  which,  I 
must  say,  has  been  adopted  by  the  ma- 
jority of  your  lordships, — by  not  entering 
into  any  further  discussion  on  this  point 
this  evening.  1  will  content  mjself  there- 
fore with  thanking  your  lordships  for  your 
general  acquiescence  in  the  proposal,  that 
we  should  go  with  a  perfectly  fair  and 
impartial  spirit  into  the  consideration  of 
this  grave  question  ;  and  with  reference 
to  the  notice  given  by  the  noble  earl  oppo- 
site, though  I  should  not  like  to  pledge 
myself  to  what  course  the  Government 
may  adopt,  I  may  at  once  say  that  I 
think  the  GoYemment  would  naturally  be 
much  influenced  by  the  terms  of  the  refe- 
rence to  the  committee,  and  also  by  the 
fair  understanding  which  has  been  so  often 
adverted  to,  that  any  inquiry  of  this  sort 
is  not  to  occasion  nny  unnecessary  delay. 

Enrl  of  Debbt  :  My  lords,  in  the  absence 
of  my  noble  and  learned  friend,  I  move  that 
the  House  agree  to  the  resolution  of  the 
Committee  for  Privileges.  The  form  will 
be  **  Ordered,  and  adjudged  accordingly." 

Lord  Cranwobtii,  L.C.  :  The  noble  earl 
says,  "Ordered,  and  adjudged  according- 
ly." I  presume  this  resolution  will  be 
entered  in  the  way  in  which  a  resolution  of 
the  House  agreeing  to  a  report  of  the  Com- 
mittee for  Privileges  is  ordinarily  entered. 

Earl  of  Debbt  :  Those  are  the  words  which 
invariablv  follow,  and  it  is  hardly  necessary 
to  move  tnem,  because  I  take  it  that,  with- 
out a  motion,  the  clerk  will  so  enter  them. 

Lord  Campbell  :  That  it  is  the  course  of 
procedure,  there  is  no  doubt. 

"  Kesolved  and  adjudged,  by  the  lords  spiri- 
tual and  temporal,  in  Parliament  assembled, 
that  neither  the  letters  patent  purporting  to 
create  the  Right  Honourable  8ir  James  Parke, 
knight,  a  baron  of  the  IJnited  Kingdom  for 
life,  nor  the  said  letters  patent  with  the  usual 
writ  of  summons  issued  in  pursuance  thereof, 
can  entitle  the  grantee  therein  named  to  Fit  and 
vote  in  Parliament." 

FUBTHER  AND   FiNAL  PbOCEEDINGS. 

On  February  28th,  1856,  on  the  motion 
of  Lord  Derby,  a  Select  Committee  of  the 
House  of  Lords  was  appointed  to  inquire 
whether  it  was  expedient  to  make  any, 
and,  if  so,  what  provision  for  more  effec- 
tually securing  tne  efficient  exercise  of  the 
functions  of  the  House  as  a  court  of  appel- 
late jurisdiction;  and  further,  how  any 
such  provision  would  affect  the  general 
character  of  the  House. (a)  The  Committee 

(o)  See  Special  Report,  by  Macqueen,  of  the 


reported  May  20th,  1856,(a)  in  favour  of 
the  creation  of  two  new  law  lords  as  paid 
deputy  speakers,  to  hold  office  by  the 
same  tenure  as  the  judges ;  and  that  the 
Crown  should  he  empowered  to  confer 
upon  them  peerages  for  life,  provided  that 
no  more  than  four  persons  should  have 
seats  in  the  House  at  one  time  as  peers  for 
life.  A  Bill  was  introduced  to  give  effect 
to  the  recommendation,  and  passed  the 
House  of  Lords,  but  miscarried  in  the 
House  of  Commons.(5)  Soon  afterwards, 
on  July  23rd,  1856,  a  new  patent  was 
issued  conferring  a  peerage  upon  Lord 
Wensleydale  and  the  heirs  male  of  his 
body,  as  follows  (c) — 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith:  To  all  Archbishops, 
Duke8,  Marquesses,  Earls,  Viscounts,  Bishcps, 
Barons,  Knights,  Provosts,  Freemen,  and  all 
other  of  Our  officers,  ministers,  and  subjects 
whatsoever  to  whom  these  presents  shall  come. 
Greeting:  Know  ye,  that  We,  of  Our  especial 
grace,  certain  knowledge,  and  mere    motion, 

Lords'  Debates  on  their  Appellate  Jurisdiction, 
&c.,  with  notes  on  the  ancient  practice  of  the 
Court  of  Parliament,  bound  up  with  2  Macq. 

(a)  Purl.  Papers,  1856,  ILL.  46,  vol.  24,  p.  1. 

Ih)  Hansard,  vcl.  142,  pp.  780,  899,  1059  ; 
vol.  143,  pp.  407-433,  568-613. 

(c)  In  1869  Earl  Russell  introduced  a  Bill  to 
enable  the  Crown  to  create  twenty-eight  life  peers, 
but  it  failed  to  pass  the  third  read  ing  (Parl.Papers, 
1869,  H.L.  49,  vol.  6,  p.  9 ;  Pike,  History  of 
the  House  of  Lords,  pp.  379-381).  The  Ap- 
pellate Jurisdiction  Act,  1876,  89  8c  40  Vict, 
c.  59.  ss.  6-14,  enabled  the  Crown  to  appoint 
two  and  ultimately  four  Lords  of  Appeal  in 
Ordinary  "  for  the  purpose  of  aiding  the  House 
of  Xiords  in  the  hearinflr  and  determination  of 
appeals."  It  was  provided,  s.  6,  "  that  every 
Lord  of  Appeal  in  Ordinary,  unless  he  is  other- 
wise entitled  to  sit  as  a  member  of  the  House  of 
Lords,  shall  by  virtue  and  according  to  the 
date  of  his  appointment  be  entitled  during  his 
life  to  rank  as  a  baron  by  such  stjie  as  Her 
Majesty  may  be  pleased  to  appoint,  and  shall 
during  the  time  that  he  continues  in  his  office  as 
a  Lord  of  Appeal  in  Ordinary,  and  no  longer, 
bA  entitled  to  a  writ  of  summons  to  attend  and 
to  sit  and  vote  in  the  House  of  Lords;  his 
dignity  as  a  lord  of  Parliament  shall  not  de- 
scend to  his  heirs."  The  Appellate  Jurisdiction 
Act,  1887,  50  &  51  Vict.  c.  70.  s.  2,  enabled 
every  such  Lord  of  Appeal  in  Ordinary  to  **  sit 
and  vote  as  a  member  of  the  House  of  Lords 
during  his  life."  The  form  of  patent  creating  a 
Lord  of  Appeal  in  Ordinary  will  be  found  in 
Lords'  Jourii.  1894,  May  28th,  p.  95,  and  may 
be  compared  with  the  ordinary  form  of  patent 
of  peerage  set  out  above.  Recently  the  Queen 
was  pleased  to  direct  '*  that  the  children  of  Legal 
Life  Peers  and  of  Legal  Life  Peers  deceased, 
shall  in  future  have  the  title  of  "  Honourable," 
and  that  they  shall  have  rank  and  precedence  after 
the  younger  children  of  Barons  and  immediately 
before  Baronets."     Times,  August  27th  1897. 
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have  advanced,  preferred,  and  created  Our 
right  trusty  and  welUbeloyed  Councillor,  James 
Baron  Wensleydale,  to  the  state,  degree,  dignity, 
and  honour  of  Baron  Wensleydale  of  Walton, 
in  our  County  Palatine  of  Lancaster,  and  him 
the  said  James  Baron  Wensleydale  of  Walton, 
Baron  Wensleydale  of  Walton  aforesaid,  do  by 
these  presents,  create,  advance,  and  prefer ;  and 
We  have  appointed,  given,  and  granted,  and  by 
these  presents,  for  Us,  Our  heirs  and  successors, 
do  appoint,  give,  and  grant,  unto  him  the  said 
James  Baron  Wensleydale,  the  name,  state, 
degree,  stile,  dignity,  title,  and  honour  of  Baron 
Wensleydale  of  Walton  aforesaid  :  to .  have  and 
to  hold  the  said  name,  state,  degree,  stile, 
dignity,  title,  and  honour  of  Baron  Wens- 
leydale of  Walton  aforesaid,  unto  him  the 
said  James  Baron  Wensleydale  and  the  heirs 
male  of  his  body  lawfuUy  begotten  and  to  be 
begotten ;  willing,  and  by  these  presents  granting, 
for  Us,  Our  Heirs  and  successors,  that  the  said 
James  Baron  Wensleydale  and  his  heirs  male 
aforesaid  and  every  of  them  successively,  may 
bear  and  have  the  name,  state,  degree,  stile, 
dignity,  title,  and  honour  of  Baron  Wensleydale 
of  Walton  aforesaid,  and  that  they  and  every  of 
them  successively  may  be  called  and  stiled  by 
the  name  of  Baron  Wensleydale  of  Walton  in 
Our  County  Palatine  of  Lancaster,  and  that 
he  the  said  James  Baron  Wensleydale,  and  his 
heirs  male  aforesaid,  and  every  of  them  suc- 
cessively, may  in  all  things  be  held  and  deemed 
Barons  Wensleydale  of  Walton  aforesaid,  and 
be  treated  and  reputed  as  barons,  and  that  they 
and  every  of  them  successively  and  respectively 
may  have,  hold,  and  possess  a  seat,  place,  and 
voice  in  the  Parliaments  and  public  assemblies 
and  councils  of  Us,  our  heirs  and  successors, 
within  our  United  Kingdom  of  Great  Britain 
and  Ireland,  amongst  ouier  Barons,  as  Barons 
of  Parliament  and  public  assemblies  and 
councils,  and  also  that  he  the  said  James 
Baron  Wensleydale  and  his  heirs  male  aforesaid 
may  enjoy  and  use,  and  every  of  them  may 
enjoy  and  use,  by  the  name  of  Baron  Wensley- 
dale of  Walton  aforesaid,  all  and  singular  the 
rights,  privileges,  pre-eminences,  immunities, 
and  advantages  to  the  degree  of  a  baron  in  all 
things  duly  and  of  riffht  Ixslonging,  which  other 
barons  of  this  Our  United  Kingdom  of  Great 
Britain  and  Lreland  have  heretofore  honourably 
and  quietly  used  and  enjoyed,  or  as  they  do  at 
present  use  and  enjoy:  Lastly,  We  will,  and  by 
these  presents,  for  Us,  our  heirs  and  successors, 
do  grant  to  the  said  James  Baron  Wensleydale, 
that  these  Our  Letters  Patent,  or  the  iorolment 
thereof,  shall  be  sufficient  and  effectual  in  the 
law  for  the  dignifying,  investing,  and  really 
ennobling  him  the  said  James  Baron  Wensley- 
dale and  his  heirs  male  aforesaid,  with  the  title, 
state,  dignity,  and  honour  of  Baron  Wensleydale 
of  Walton  aforesaid,  and  this  without  any 
investiture,  rites,  ornaments,  or  ceremonies 
whatsoever  in  this  behalf  due  and  accustomed, 
which,  for  some  certain  reasons  best  known  to 
Us,  We  could  not  in  due  manner  do  and  perform, 
any  ordinance,  use,  custom,  rite,  ceremony,  pre- 
scription, or  provision  due  or  used,  or  to  be  had, 
done,  or  performed,  in  conferring  honours  of  this 
kind,  or  any  other  matter  or  thing,  to  the  con- 


trary thereof  notwithstanding :  We  will  also, 
and  by  these  presents  grant  to  the  said  James 
Baron  Wensleydale  that  he  may  and  shall  have 
these  Our  Letters  Patent  duly  made,  and  sealed 
under  Our  Great  Seal  of  Our  United  Kingdom 
of  Great  Britain  and  Ireland,  without  fine  or 
fee,  great  or  small,  to  be  for  the  same  in  any 
manner  rendered,  done,  or  paid  to  Us,  in  Our 
hanaper,  or  elsewhere  to  Our  use.  In  witness 
whereof.  We  have  caused  these  Our  letters  to 
be  made  patent.  Witness  ourself  at  West- 
minster, the  Twenth-third  day  of  July  in  the 
Twentieth  Year  of  Our  Reign. 

By  Warrant  under  the  Quecn*s  Sign  Manual. 

C.  KOMILLY. 

A  writ  of  Bummons  in  the  nsnal  form 
was  also  addressed  to  Lord  Wenal&ydaU ; 
and  the  same  was  as  follows : — 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith :  To  Our  right  trusty  and 
well-beloved  Councillor  James  Parke  of  Walton 
in  Our  County  Palatine  of  Lancaster,  Chevalier, 
Greeting:  Whereas  Our  Parliament,  for  arduous 
and  urgent  affairs  concerning  Us,  the  state  and 
defence  of  Our  said  United  Kingdom,  and  the 
Church,  is  now  met  at  Our  City  of  Westminster ; 
We,  strictly  enjoining,  command  you,  under  the 
faith  and  allegiance  by  which  you  are  bound  to 
Us,  that,  considering  the  difficulty  of  the  said 
affairs,  and  dangers  impending  (all  excuses 
being  laid  aside),  you  be  personally  present  at 
Our  aforesaid  Parliament,  with  Us,  and  with 
the  Prelates,  Nobles,  and  Peers  of  Our  said 
Kingdom,  to  treat  of  the  aforesaid  affairs,  and 
to  give  your  advice;  and  this  you  may  in 
nowise  omit,  as  you  tender  Us  aud  Our  honour, 
and  the  safety  and  defence  of  the  said  United 
Kingdom  and  Church,  and  the  dispatch  of  the 
.^aid  affairs.  Witness  Ourself  at  Westminster, 
the  Twenty-third  day  of  July,  in  the  Twentieth 
Tear  of  Our  Reign.  C.  Bomilly. 

On  the  25tli  July  1856,  Lord  Wensley- 
dale  came  in  person  to  the  House  of  Lords, 
and  having  been  formally  introdaced  by 
Lord  Sundridge  (the  Bake  of  Argyll)  and 
Lord  Lyndhursif  be  on  bis  knee  presented 
bis  patent  to  the  Lord  Chancellor  at  the 
woolsack,  and  the  same  witb  tbe  writ 
was  read  by  tbe  clerk :  wberenpon  **  Baron 
WensleydcUe  of  Walton  in  the  County 
Palatine  of  Lancaster,  Cbeyalier,"  took 
tbe  accustomed  oaths,  and  was  afterwards 
placed  on  tbe  lower  end  of  tbe  barons' bench. 

Materials  made  use  or. — Tbe  above 
report  is  abridged  from  tbe  "  Discussion 
and  Judgment  of  tbe  Lords  on  tbe  Life 
Peerage  question  reported  by  John  Fraser 
Macqtieen,  of  Lincoln's  Inn,  Barrister-at- 
l4iw,  under  appointment  of  tbe  House, 
London,  1857,"  and  from  tbe  evidence 
before  tbe  Committee  for  Privileges,  Pari. 
Papers,  1856,  H.  L.  18,  vol.  23,  p.  53.  Tbe 
report  in  5  H.  L.,  and  tbe  report  of  tbe 
debates  in  tbe  House  of  Lords  in  Hansard, 
vol.  140,  have  also  been  referred  to. 
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PROCEEDINGS    BEFORE  THE    COMMITTEE    FOB  PRIVILEGES  ON   A  ClAIM  TO 

Vote  at  the  Elecjtion  of  an  Irish  Representative  Peer,  April  8th, 
May  19th,  June  30th,  1856.     (Reported  in  6  BLL.  716.) 


Reference  by  the  HouBe  of  Lords  to  the  Committee  for  Privilegefl  to  consider  and  report  on  the 
circamstances  attending  the  creation  of  the  barony  of  Fermoy  in  the  peerage  of  Ireland,  and,  also, 
on  a  i>etition  presented  by  Baron  Fermoy,  praying  that  his  right  to  vote  at  the  election  of  Irish 
Representative  Peers  might  be  admitted. 

The  Fomrth  Article  of  Union  (89  &  40  Geo.  S.  c.  67.)  provided  that  it  should  be  lawful  for  the 
Grown  to  create  peers  of  Ireland  after  the  union,  *'  provided  that  no  new  creation  of  any  such 
peers  shall  take  place  after  the  union  until  three  of  the  peerages  of  Ireland  which  shall  have 
been  existing  at  the  time  of  the  union  shall  have  become  extinct  .  .  .  and  as  often  as 
three  peerages  of  .  .  .  Ireland  shall  become  extinct,  it  shall  be  lawful  •  •  •  to  create 
one  other  peer  "  of  Ireland. 

The  Fermoy  creation  proceeded  upon  the  supposed  extinctions  of  the  Mountrath,  Melbourne 
and  Tyreonnell  peerages. 

The  seventh  Earl  of  Mountrath  was  created  first  Baron  Castlecoote  with  a  special  remainder 
in  default  of  male  issue.  On  his  death  in  lb02  the  earldom  of  Mountrath  became  extinct,  but 
the  barony  of  Castlecoote  passed,  under  the  special  remainder,  to  a  relative. 

Held  by  the  Committee  for  Privileges,  in  accordance  with  the  advice  of  the  judges,  per 
Pollock,  C.B.,  Aldbbsojt,  B.,  Colkridob,  Cbsbswbll,  Eblb,  Wiohtman,  Williams,  and 
Crowdbb,  JJ.,  contra  Willbs,  J.,  and  Bbakwbll,  B. — 

1.  Extinction  of  Irish  peerage  justifying  new  creation  under  the  Act  of  Union — Extinction  of 

earldom,  survival  of  barony. 

That  the  extinction  of  the  eaddom  of  Mountrath  under  the  circumstances  above  mentioned, 
not  involving  any  diminution  in  the  number  of  peers  of  Ireland,  could  not  be  considered 
as  the  extinction  of  a  peerage  within  the  meaning  of  the  Fourth  Article  of  Union 
for  the  purpose  of  justifying  a  new  creation ;  and  that  therefore  the  petitioner  had  not 
established  his  claim. 

2.  Construction  of  statute — UsageO)  (see  below,  pp.  760,  753-5,  766). 

3.  Meaning  of  the  word  **  Peerage"  (see  below,  pp.  787,  745,  746,  754,  764,  768,  778, 788-4). 

(1)  In  Poehin  v.  Buncombe,  1  H.  &  N.  857,  Pollock,  C.B.,  remarked  obiter, "  The  rule  amounts 
to  no  more  than  this,  that  if  the  Act  be  susceptible  of  the  interpretation  that  has  been  put  upon  it 
by  long  usage,  the  Courts  will  not  disturb  that  construction  :  Fermoy  Peerage  claim  " ;  see  Broom, 
Legal  Maxims,  p.  688,  6th  edition ;  Maxwell,  The  Interpretation  of  Statutes,  p.  428. 


This  case  raised  a  qnestion  as  to  the    providing,  amongst  other  things,  for  the 

meaning  of  the  provisions  of  the  Fonrth 

Article  of  the  Act  of  Union  with  Ireland  t^e  \m\on  with  Irehind,  Irish  peerages  were 
(39  &  40  Geo,  3.  c.  67.),  by  which  the  '  seated  hiyishly,  and  in  many  cases  were  con- 
Crown  was  restrained  from  adding  to  the  ^erred  upon  persons  unconnected  with  IreUind 
numbers  of  the  Irish  peerage  hy  more  ,  ^  property  or  birth  (see  Lecky,  History  of 
than  one   new  creation  for   every  three  1  ^f?'^^  '\  ^\^   ^1^^.^®°*^   ^"'^^^  ^^^-    ^> 

extinctions.(a)  The  Fourth  Article,  after  i  LJ^>Ii«?L!:ii  \  ^T  ^""^  P«««f««» 
^^ ' \  had  been  conferred  on  Englishmen  m  previous 

\  reigns  for  services  actually  rendered  in  Lreland. 

(a)  There  have  been  no  new  creations  in  the  '  At  the  time  of  the  union  the  English  Govern- 


peerage  of  Scotland  since  the  union.  This  has 
been  explained  by  Lord  Cairns  (Hansard, 
vol.  225,  p.  1217)  as  due  to  the  fact  that  the 
prerogative  of  creating  Scotch  peers  was  inci- 


ment  desired  to  retain  for  the  Crown  an  un- 
fettered power  of  creating  Irish  peers.  The 
Irish  House  of  Lords,  on  the  other  hand,  desired 
the  power  to  be  abolished.    The  provisions  set 


dent  to  the  Oown  of  Scotland,  and  ceased  to    out  in  the  text  above  embody  the  compromise 


exist  on  the  merger  of  the  Crown  of  Scotland  in 
the  Crown  of  Great  Britain  by  the  Act  of  Union 
with  Scotland,  5  Ann.  c.  8.  There  is  no  express 
restriction  on  new  creations  in  that  Act,  or  in 
the  Scotch  Act  which  it  incorporates,  but  the 
right  to  vote  at  the  election  of  the  sixteen  repre- 
sentative peers  of  Scotland  is  limited  to  peers 
existing  at  the  time  of  the  union,  their  heirs  and 
sucoessors.    In  the  reign  of  George  III.,  before 


arrived  at.  See  Correspondence  of  Lord  Com- 
wallis,  vol.  3,  pp.  208-9,  214, 226 ;  Pitt's  speech, 
Hans.  vol.  85,  p.  50 ;  Report  of  the  Select  Com- 
mittee on  the  Kepresentative  Peemge  of  Scot- 
land and  Ireland,  Pari.  Papers,  1874,  H.L.  140. 
Speech  of  Lord  Cahfns,  Hans.  vol.  225,  p.  1217. 
See  also  articles  in  the  Gentleman's  Magazine, 
of  July,  October  and  November,  1855,  and  in 
the  Genealogist,  New  Series,  vol.  5,  p.  1. 
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representation  of  the  Irish  peerage  in  the 
House  of  Lords  by 

"  twenty-eight  lords  temporal  of  Ireland  elected 
for  life  bj  the  peers  of  Ireland," 

and  that  Irish  non-representative  peers 
might  sit  in  the  House  of  Commons  for 
British  constituencies ;  and  that 
**  all  questions  touching  the  .  .  .  election 
of  any  lords  .  .  .  temporal  of  Ireland  to 
sit  in  the  Parliament  of  the  United  Kingdom 
shall  be  decided  by  the  House  of  Lords 
thereof," 

proceeded  to  enact  the  restrictions  on  new 
creations  as  follows : 

**  That  it  shall  be  lawful  for  His  Majesty^  his 
heirs  and  successors,  to  create  peers  of  that  part 
of  the  United  Kingdom  called  Ireland,  and  to 
make  promotions  m  the  peerage  thereof,  after 
the  union,  provided  that  no  new  creation  of 
any  such  peers  shall  take  place  after  the 
union  until  three  of  the  peerages  of  Ireland 
which  shall  have  been  existing  at  the  time 
of  the  union  shall  have  become  extinct ;  and 
upon  such  extinction  of  three  peerages,  that 
it  shall  be  lawful  for  His  Majesty,  his  heirs  and 
successors,  to  create  one  peer  of  that  part  of 
the  United  Kingdom  called  Ireland ;  and  in  like 
manner,  as  often  as  three  peerages  of  that  part 
of  the  United  Kingdom  called  Ireland  shall 
become  extinct,  it  shall  be  lawful  for  His 
Majesty,  his  heirs  and  successors,  to  create  one 
other  peer  of  the  said  part  of  the  United  King- 
dom ;  and  if  it  shall  happen  that  the  peers  of 
that  part  of  the  United  Kingdom  called  Ireland 
shall,  by  extinction  of  peerages  or  otherwise,  be 
reduced  to  the  number  of  100,  exclusive  of  ell 
such  peers  of  that  part  of  the  United  Kingdom 
called  Ireland  as  shall  hold  any  peerage  of 
Great  Britain  subsisting  at  the  time  of  the 
union,  or  of  the  United  Kingdom  created  since 
the  union,  by  which  such  peers  shall  be  entitled 
to  an  hereditary  seat  in  the  House  of  Lords  of 
the  United  Kingdom,  then  and  in  that  case  it 
shall  and  may  be  lawful  for  His  Majesty,  his 
heirs  and  successors,  to  create  one  peer  of  that 
part  of  the  United  Kingdom  called  Ireland,  as 
often  as  any  one  of  such  100  peerages  shall  fail 
by  extinction,  or  as  often  as  any  one  peer  of 
that  part  of  the  United  Kingdom  called  Ireland 
shall  become  entitled,  by  descent  or  creation,  to 
an  hereditary  seat  in  the  House  of  Lords  of  the 
United  Kingdom  ;  it  being  the  true  intent  and 
meaning  of  this  article,  that  at  all  times  after 
the  union  it  shall  and  may  be  lawful  for  His 
IVIajesty,  his  heirs  and  successors,  to  keep  up 
the  peerage  of  that  part  of  the  United  Kingdom 
called  Ireland  to  the  number  of  100  over  and 
above  the  number  of  such  of  the  said  peers  as 
shall  be  entitled,  by  descent  or  creation,  to  an 
hereditary  seat  in  the  House' of  Lords  of  the 
United  Kingdom. 

'*  That  if  any  peerage  shall  at  any  time  be 
in  abeyance,  such  peerage  shall  be  deemed  and 
taken  as  an  existing  peerage,  and  no  peerage 
shall  be  deemed  extinct  unless  in  default  of 
clatmaats  to  the  inheritance  of  such  peerage  for 
the  apace  of  one  year  from  the  death  ot  the 
person  who  shall  have  been  last  possessed  there- 
of ;  and,  if  no  claim  shall  be  made  to  the  in- 


heritance of  such  A  peerage  in  such  form  and 
manner  as  may  from  time  to  time  be  prescribed 
by  the  House  of  Lords  of  the  United  Kingdom 
before  the  said  period  of  the  expiration  of  one 
year,  then,  and  in  that  case,  such  peerage  shall 
be  deemed  extinct,  provided  that  nothing  herein 
shall  exclude  any  person  from  afterwards  putting 
in  a  claim  to  the  peerage  so  deemed  extinct;  and, 
if  such  claim  shall  be  allowed  as  valid  by  judg- 
ment of  the  House  of  Lords  of  the  Unit^ 
Kingdom,  reported  to  His  Majesty,  such  peerage 
shall  be  considered  as  revived ;  and  in  case  any 
new  creation  of  peerage  of  that  part  of  the  United 
Kingdom  called  Ireland  shall  have  taken  place 
in  the  interval  in  consequence  of  the  supposed 
extinction  of  such  peerage,  then  no  new  right  of 
creation  shall  accrue  to  His  Majesty,  in  conse- 
quence of  the  next  extinction  which  shall  take 
place  of  any  peerage  in  that  part  of  the  United 
Kingdom  called  Ireland."(<^) 

On  the  14th  May  1855,  during  Lord 
Pahner8Um*8  administration,  Edm/und 
Burke  Eoche,  of  Trabolgan ,  who  had  repre- 
sented the  county  of  Cork  in  Parliament 
from  1837  to  1855,  when  he  vacated  his 
seat  hj  accepting  the  Ghiltern  Hundreds, 
was  raised  to  the  peerage  of  Ireland  as 
Baron  Fermoy  in  the  county  of  Cork.  The 
letters  patent  conferring  the  dignity  con- 
tained the  following  recitals— 

Rkcitals  in  the  Lettxbs  Patbnt. 

"  Whereas  by  the  Fourth  Article  of  the  Act 
passed  in  the  fortieth  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  intituled  <  An 
Act  for  the  Union  of  Great  Britain  and  Ire- 
land, it  was  enacted, '  that  it  shall  be  lawful  for 
His  Majesty,  his  heirs  and  successors,  to  create 
peers  of  that  part  of  the  United  Kingdom  called 
Ireland,  provided  that  no  new  creation  of  any 
such  peers  shall  take  place  after  the  union  until 
three  of  the  peerages  of  Ireland  which  shall 
have  been  existing  at  the  time  of  the  union  shall 
have  become  extinct,  and  upon  such  extinction 
of  three  peerages  that  it  shall  be  lawful  'for  his 
Majesty,  his  heirs  and  successors,  to  create  one 
peer  of  that  part  of  the  United  Kingdom  called 
Ireland:' 

**  And  whereas  it  is  by  the  same  article  pro- 
vided that  no  peerage  shall  be  deemed  extinct 
unless  on  default  of  claimants  to  the  inheritance 
of  such  peerage  for  the  space  of  one  year  from 
the  death  of  the  person  who  shall  have  been  last 
possessed  thereof,  and  if  no  claim  shall  be  made 
to  the  inheritance  of  such  peerage  in  such  form 
and  manner  as  may  from  time  to  time  be  pre- 
scribed by  the  House  of  Lords  of  the  United 
Kingdom  before  the  expiration  of  the  said  period 
of  a  year,  then  and  in  that  case  such  peerage 
shall  be  deemed  extinct: 

"And  whereas  the  House  of  Lords  of  the 
United  Kingdom  did  on  the  second  day  of  April 
and  eighteenth  of  May  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  two  direct, 
order,  and  prescribe  that  all  claims  to  be  made 
to  or  in  respect  of  any  peerage  of  Ireland  be 
made  by  petition  to  the  House  of  Lords  signed 

(a)  See  The  Bloomfield  Peerage,  2  St.  Tr. 
N.8.  905. 
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by  the  person  so  daiming,  or  by  some  person 
on  bis  behalf,  expressing  the  limitation  of  the 
title  claimed  according  to  the  original  creation, 
and  the  mode  by  which  the  same  is  derived  to 
the  claimant,  by  descent  or  by  special  limita- 
tion, and  praying  that  the  title  of  such  claimant 
to  vote  at  elections  of  peers  of  Ireland  to  sit  in 
the  Parliament  of  the  United  Kingdom  may  be 
admitted  to  tbat  House,  or  that  in  case  the  same 
be  in  abeyance  that  the  same  may  be  ejiamined 
by  the  House : 

"  And  whereas  Charles  Henry  Earl  of  Mount- 
rath,  Frederick  James  Viscount  Melbourne,  and 
John  Delaval  Earl  of  Tyrconnell,  peers  of  Ire- 
land,  by  virtue  of  peerages  existing  at  the  time 
of  the  union,  have  all  died  without  leaving  any 
issue,  or  any  person  intitled  to  claim  the  inherit- 
ance of  their  respective  peerages,  or  any  re- 
mainder in  the  same : 

**  And  whereas  the  period  of  one  year  from 
the  date  of  the  death  of  the  said  Charles  Heniy 
Earl  of  Mountrath,  Frederick  James  Viscount 
Melbourne,  and  John  Delaval  Earl  of  Tyrconnell 
has  expired,  and  no  claim  has  been  made  to  the 
inheritanco  of  such  peerages,  or  any  or  either  of 
the  aame,  in  such  form  and  manner  as  has  been 
prescribed  by  the  House  of  Lords  of  the  United 
Kingdom  as  aforesaid: 

**  And  wbereas  the  said  peerages  are  therefore 
become  and  to  be  deemed  extinct,"  etc. 

A  return  iasned  pnrciuant  to  an  address 
of  the  Honee  of  Lords  of  May  18th,  1855, 
showed  that  the  earldom  of  Monntrath 
had  become  extinct  Ist  March  1802,  the 
earldom  of  Tyrconnell  26th  January  1853 ; 
and  the  yiscounty  of  Melbonrne  29th 
January  1853. 

The  extinction  of  the  earldom  of  Mount- 
rath  in  1802  had  not  up  to  this  time  been 
reckoned  as  an  extinction  of  an  Irish 
peerage  within  the  meaning  of  the  Act  of 
Union,  because  on  the  death  of  the  last 
Earl  of  Mountrath  his  barony  of  Castle- 
coote  in  the  peerage  of  Ireland  passed  to 
a  collateral,  so  that  the  number  of  persons 
holding  Irish  peerages  was  not  dimin- 
ished, (a)  In  the  present  case  it  had  been 
intended  originally  to  proceed  ui)on  the 
supposed  extinction  of  the  viscounty  of 
Netteryille,  March  15th,  1854;  but  as 
claimants  of  that  peerage  came  forward 
the  earldom  of  Monntrath  was  substi- 
tuted. (&) 

The  facts  as  to  the  Mountrath  peerage 
were  as  follows :  In  1660,  Sir  Charles  Coote, 
Bart.,  was  created  Buron  Coote  of  Castle- 
cuffe.  Viscount  Coote  of  Castlecoote,  and 
Earl  of  Mountrath,  with  remainder  to  the 
heirs  male  of  his  body.     By  patent,  dated 

(a)  See  the  opinion  of  the  Knglish  Law 
Officers,  Gifford  and  Copley,  2  St.  Tr.  N.S. 
1053. 

(Jb)  The  death  of  Viscount  O'Neill,  Februarj- 
12th,  1855,  proved  to  be  the  extinction  of 
another  peerage,  but  could  noi  be  so  treated 
until  one  year  after  his  death.  See  above, 
p.  725. 


3lBt  July  1800,  Charles  Henry,  the  scTcnth 
and  last  Earl  of  Mountraih,  was  created 
Baron  Castlecoote,  with  remainder  to  the 
heirs  male  of  his  body,  and,  on  their  failing, 
with  a  special  remainder  in  the  female 
line.  On  the  death  of  the  seventh  Earl  in 
1U02  the  earldom  became  extinct,  but  the 
recently  created  barony  of  Castlecoote 
passed  under  the  special  remainder  to  a 
relative. 

On  June  Ilth,  1855,  the  Earl  of 
Derby  called  attention  in  the  House  of 
Lords  to  creation  of  the  barony  of  FoT' 
fnoy,{a)  and  contended  that  it  was  bad, 
as  proceeding  upon  the  extinction  of  a 
peerage  by  the  death  of  the  Earl  o{  Mounts 
raih.  After  a  debate  in  which  it  was  stated 
that  the  Attorney-Qeneral  (Sir  Alexander 
Cockbum)  {h)  had  advised  in  favour  of  the 
creation,  it  was  ordered  by  the  House  of 
Lords  on  the  motion  of  Lord  Derby — 

'*  That  the  circumstances  attending  the  cre- 
ation of  the  barony  of  Fermoy  be  referred  to 
the  Committee  for  Privileges  to  consider  and 
report." 

Nothing  further  was  done  in  that  session 
of  Parliament.  On  February  12th,  1856, 
in  the  next  session  of  Parliament,  a  peti- 
tion presented  to  the  House  of  Lords  by 
Edmund  Burke,  Baron  Fermoy,  praying 
that  his  right  to  vote  at  the  election  of 
peers  for  Ireland,  to  sit  in  the  Parliament 
of  the  United  Kingdom,  might  be  ad- 
mitted, was  also  referred  to  the  Committoe 
for  Privileges. (c) 


(a)  Hansard,  vol.  138,  p.  1761. 

(6)  Afterwards  Lord  Chief  Justice  of  Eng- 
land. 

(c)  Lords'  Journ.  1856, 12th  February,  p.  21. 
The  House  of  Lords  have  no  jurisdiction  to  deter- 
mine claims  in  the  peerages  of  England,  Great 
Britain,  or  the  United  Kingdom,  until  referred 
to  them  by  the  Crown.  See  the  discussion  in 
the  Wensleydale  case  above,  p.  479.  In  the  case 
of  Irish  peerages  the  Irish  Act  regulating  the 
election  of  Irish  representative  peers  incor- 
porated in  the  Act  of  Union,  39  &  40  Geo.  8. 
c.  67.,  provides  that  writs  for  the  elections  of  the 
representative  peers  shall  be  issued  to  every 
temporal  peer  of  Ireland  "  whose  right.  .  .  . 
to  vote  at  such  elections  shall  have  been  ad- 
mitted. .  .  by  the  House  of  Lords  of  the 
United  Kingdom.*'  The  Standing  Orders  of 
the  House  of  Lords  of  April  2nd  and  May  18th, 
1802,  on  this  subject  are  set  out  in  the  extract 
from  the  letters  patent  in  the  text,  above, 
p.  726.  See  Lords'  Journ.,  May  18,  1802, 
vol.  43,  p.  607.  The  Standing  Order  of  August 
13th,  1857,  now  directs  that  such  petitions 
claiming  the  right  to  vote  *'  by  virtue  of  any 
peerage  in  right  of  which  a  vote  shall  have 
been  given  and  recorded  at  any  election  of  a 
representative  peer,  or  a  right  to  vote  at  such 
election  shall  have  been  admitted  by  the  Hou^ 
of    Lords,*'    shall   be  referred    to    the    Lord 
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In  th^  Committee  fob  Pbivileges. 
Lord  Eedesdale  in  the  chair. 

April  8th,  1866. 

The  following  jndsres  attended  pnrsaant 
to  the  order  of  the  House  (a)— 

Pollock,  G.B.,  Alderson,   Coleridge. 

CrESSWBLL,    BrLE,    WIGETMA.K.   W1LLIA.M8 

Crowdee,  W1LLB8,  JJ.,  and  Bramwbll,  B. 

The  letters  patent  creating  the  peti- 
tioner Bai'on  Fermoy  were  produced  and 
read. 

Retnrns  of  all  the  peerages  of  Ireland 
created  since  the  Union  until  the  year 
1840,  stating  the  peerages  on  the  extinc- 
tion or  supposed  extinction  of  which  each 
new  peerage  had  been  created,  and  also 
all  other  peerages  of  Ireland  supposed  to 
have  become  extinct  during  the  same 
period,  were  referred  to  in  the  proceed- 
ings.(&) 

Lord  Campbell  called  attention  to  the 
fact  that  there  were  counsel  attending 
to  sapport  the  patent,  and  one  learned 
gentleman  was  in  attendance  to  oppose 
it;  but  though  notice  had  been  given 
to  the  Attorney- Oeneral  (c)  he  was  not 
in  attendance.  In  sach  a  question  he 
thought  it  was  the  duty  of  the  Attorney- 
General  to  attend  the  committee.  The 
committee  was  by  statute  the  proper 
tribunal  to  decide  whether  a  person  who 
claimed  to  vote  for  representative  peers  of 
Ireland  was  entitled  to  do  so  or  nob.  As 
a  grave  question  had  been  raised  as  to  the 
viSidity  of  the  patent,  which  was  an  act 
of  the  Crown,  and  that  question  had  been 
referred  to  the  committee,  the  Attorney- 
Oeneral  was,  in  his  opinion,  bound  to 
attend  and  give  his  assistance.  Wherever, 
as  here,  there  was  a  question  as  to  the 
exercise  of  the  prerogative  of  the  Crown, 
it  was  not  merely  the  right  but  the  duty 


Chancellor  instead  of,  as  pi-eviously,  to  the 
Committee  for  Privileges.  See  also  Report  of 
the  Select  Committee  on  the  Kepresentative 
Peerage  of  Scotland  and  Ireland,  Pari.  Papers, 
1874,  H.L.  140.  As  to  the  determination  of 
Scotch  peerage  claims,  see  10  &  1 1  Vict.  c.  52., 
and  the  Keport  of  the  Select  Committee  of  the 
House  of  Lords  on  Claims  of  Peerage,  &c.,  in 
1882.~Parl.  Papers  1882,  H.L.  128,yol.7,p.43. 

(a)  Lords'  Joum.  1856,  11th  March,  p.  65. 
The  order  for  the  judges  to  attend  appears  to 
have  passed  without  debate.  In  the  Wensley- 
dcde  case  above,  p.  635,  the  House  of  Lords  re- 
fused to  summon  the  judges  on  the  ground  that 
the  question  was  one  of  lex  ei  cotisuetudo  Par- 
liamenti, 

(6)  These  appear  to  have  been  the  returns 
presented  to  the  House  of  Lords  in  1840.  See 
below,  App.  G.,  p.  1235.  They  are  not  mentioned 
in  the  minutes  of  the  evidence  before  the  Com- 
mittee for  Privileges. 

(c)  Lords'  Journ.  1856,  7th  April,  p.  85. 


of  the  At-tomey- Oeneral  to  appear.  This 
neglect  to  attend  must  not  be  drawn  into 
a  precedent. 

Lord  OBA.NWOETE,  L.C.,  stated  that  the 
absence  of  the  Attorney- Chn&ral  had  not 
been  occasioned  by  any  negligence  on  his 
part,  or  by  any  want  of  respect  for  the 
House.  Here  a  patent  was  presented,  and 
an  individual  claimed  certain  rights  under 
it,  and  the  question  was,  what  were  his 
rights  P  The  Attorney -Qeneral  being  of 
opinion  that  that  was  a  question  affecting 
the  patentee,  but  not  the  Crown,  thought 
that  it  would  be  an  indecorum  in  him  to 
attend.  The  learned  gentleman  had  fully 
stated  in  writing  his  reasons  for  this 
opinion. 

Sir  F.  Thesiger  (a)  and  Sir  F,  Kdly  (h) 
{A,  J»  Stephen,  P.  Burke,  and  JJ.  P.  Bo(^ts 
with  them)  for  the  petitioner. 

The  Bight  Hon.  Joseph  Napier  (c)  was 
also  heard,  pursuant  to  the  order  of  the 
House, (c2j  and  opposed  the  petition. 

Argument  fob  thb  Petitioneb. 

Sir  F.  Thesiger :  This  is  a  question  on 
the  construction  of  the  Fonrth  Article 
of  Union  with  Ireland.  There  are  two 
distinct  branches  in  this  article.  The 
object  of  the  first  is  to  limit  the  indefinite 
power  of  the  Crown  to  create  Irish  peers  ; 
the  object  of  the  second  is  to  keep  up 
the  number  of  such  peers  to  100.  In 
arguing  this  question,  the  first  principle  to 
be  remembered  is  that  the  rights  of  the 
Crown  cannot  be  taken  away  by  impli- 
cation, but  only  by  direct  words.  No  such 
words  exist  here,  and  the  Act  of  Union 
being  in  this  respect  a  restraining  statute, 
must  be  construed  strictly  as  against  the 
restraint.  There  is  no  Question  with 
respect  to  the  peerages  of  Melboarne  and 
Tyrconnell,  but  only  as  to  that  of  Mount- 
rath.  The  earldom  of  Mountrath  and  the 
barony  of  Castlecoote  were  held  by  the 
same  person.  On  his  death  the  earldom 
became  extinct,  but  the  barony  descended 
under  a  special  limitation  in  the  patent. 
The  question  is  whether  the  Crown 
cannot  treat  the  extinction  of  the  earldom 
as  the  extinction  of  a  peerage  within  the 
meaning  of  the  Act  or  Union.  It  is  sub- 
mitted that  the  Crown  has  clearly  tho 
right  so  to  treat  it.  These  peerages  are 
in  fact  different  creations,  have  different 
limitations,  and  are  inheritable  by  differ- 
ent persons.  If  not  distinct  for  the  pur« 
pose  of  extinction,  they  are  not  so  for  the 
purposes  of  creation  or  inheritance.    That 

(a)  Afterwards  Lord  Chelmsford,  L.C. 
{b)  Afterwards  Lord  Chief  Baron  of  the  Ex- 
chequer. 

(c)  Afterwards  Lord  Chancellor  of  Ireland. 
Id)  Lords'  Journ.  1856,  7th  April,  p.  84. 
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tbey  are  distinct  for  snch  purposes  is  clear 
from  a  passage  in  Cohe f{a)  where  it  is 
said — 

<*  In  the  meantime  this  is  to  be  ohserved,  that 
the  greater  dignity  doth  never  drown  the  lesser 
dignity,  but  both  stand  together  in  one  person, 
and  therefore  if  a  knight  be  created  a  haron,  yet 
he  remaineth  a  knight  still,  and  if  the  haron  be 
created  an  earl,  yet  the  dignity  of  a  baron  re- 
maineth, et  sic  de  cateris*^ 

The  difficulty  in  the  present  case  results 
from  the  loose  wording  of  the  Fourth 
Article  of  Union,  where  the  word  **  peer- 
age "  is  used  to  describe  both  the  dignity 
of  peerage  and  the  body  of  peers.  But  a 
different  meaning  must  be  given  to  it 
according  to  the  place  in  which  it  is 
found.  That  would  get  rid  of  all  diffi- 
culty, and  prevent  any  possible  abuse  of 
the  power  of  the  Crown.  In  Cruise  on 
Dignities,  (6)  it  is  said  that  an  opinion  for- 
merly prevailed  that  where  a  person  had  a 
barony  by  writ,  consequently  descendible 
to  heirs  general,  and  was  afterwards 
created  an  earl,  the  earldom  attracted 
the  barony;  but  that  opinion  was  ex- 
plained and  corrected  in  the  Orey  de  Butkyn 
case(e);  and  in  the  Fitzwalter  case  ((2).  m 
1668,  where  the  same  point  was  raised, 
the  judges  said  that  the  barony  wo  aid  de- 
scend whether  the  earldom  continued  or 
became  extinct.  Two  such  peerages  in 
possession  of  the  same  person  are  as 
distinct  as  if  they  were  in  possession 
of  different  person^.  The  case  of  Lord 
NorhtM-y  shows  that.(e)  In  1797  the  wife  of 
Mr.  Toier  was  created  Baroness  Norwood, 
with  remainder  to  the  heirs  male  of  her 
body  by  him.  In  1800  her  husband  was 
created  Baron  Norhury,  with  remainder  to 
the  heirs  male  of  his  body.  She  died  in 
1822,  and  her  title  went  to  the  eldest  son, 
who  thereupon  became  Baron  Norwood. 
In  1827  her  husband  was  created  Earl  of 
Norhury,  with  remainder  to  his  second 
son,  and  the  heirs  male  of  the  body  of  that 
second  son.  On  the  death  of  the  first  Earl 
of  Norhury  the  barony  of  Norbury  went 
to  the  eldest  eon,  while  the  earldom  went 
to  the  second  son.  There  were  here  two 
distinct  peerages,  though  both  were  held 
at  one  time  by  one  person.  The  Union 
Act  did  not  prevent  such  a  result.  There 
is  a  distinction  between  the  peer  himself 


(a)  2  Inst.  594. 
(6)  P.  115. 

(c)  Collins,  Baronies  by  Writ,  p.  195.  See 
p.  248,  where  it  is  said,  "  He  sits  in  Parliament 
in  the  capacity  of  all,  though  in  regard  he  being 
but  one  person  (Wc)  can  have  but  one  place,  and 
so  sits  in  the  place  belonging  to  his  earldom,  as 
being  the  highest.*' 

(d)  16.268. 

(e)  See  below,  App.  G.,  p.  1236. 


and  the  peerages  which  he  holds.  The 
argument  oii  the  other  side  cohfoilnds  the 
two  things.  The  right  of  the'  Crown  to 
create  an  Irish  peer  arises  not  merely  as 
often  as  three  peers  shall  die  leaving  no 
successors  in  the  peerage,  bat  as  often  as 
three  peerages  shall  become  extinct,  for 
the  death  of  one  peer  may  occasion  the 
extinction  of  more  than  one  peerage. 
There  may  be  less  than  100  peers,  and  yet 
more  than  100  peerages  in  existence,  in 
which  case  the  power  of  making  new  crea- 
tions to  bring  the  number  of  peerages  up 
to  100  would  not  come  into  existence. 

If  peerages  are  not  distinct,  though 
created  with  different  limiti^ions,  and 
descendible  to  different  persons,  then  the 
object  of  the  Act  of  Union  might  easily  be 
defeated,  for  the  Grown  might  create  any 
number  of  differently  descendible  titles  in 
the  same  person,  and  on  his  death  all  the 
different  descents  would  take  effect,,  and  so 
many  different  persons  would  be  added  to 
the  peerage. 

Lord  Campbell  :  If  one  man  is  a  baron, 
viscount,  earl,  marquis,  duke,  with  the 
same  limitations,  would  not  they  all  be 
one  peerage  P 

Sir  F,  Thesiger :  They  might  be ;  they 
would  not  be  so  if  they  were  creations 
with  different  limitations.  There  would 
then  be  one  peer  holding  so  many  different 
peerages,  which,  at  his  death,  would  go  to 
so  many  different  indiyiduals.  So  complete 
is  the  aistinction  between  such  peerages, 
that  iu  case  of  the  holder  committing  the 
crime  of  high  treason,  those  peerages 
only  would  be  forfeited  which  were  ae- 
riyed  through  him,  while  those  not  so 
derived  would  not  be  affected  by  his 
attainder. (a)  Here  the  two  peerages  of 
Mountrath  and  Castlecoote  might  have 
eone  to  different  persons,  and  have  been 
held  by  each  of  sucli  persons,  with  all  the 
rights  of  peerage  attached  to  them.  If  so, 
it  is  impossible  to  say  that,  on  one  of 
them  ceasing  to  exist,  there  was  not  an 
extinction  of  a  peerage,  so  as  to  entitle 
the  Grown  to  create  a  new  peer. 


Aboumekt  in  Opposition. 

Napier:  There  was  no  such  extinction 
here  as  was  contemplated  by  the  Act  of 
Union,  where  the  word  **  peerage  "  is  used 
with  respect  to  persons  and  not  to  digni- 
ties. A  statnte  must  be  construed  with 
reference  to  the  time  when,  and  the  cir- 
cumstances under  which,  it  was  passed, 
and  to  the  exposition  which  it  received  im- 
mediately afterwards.  J?ro<m»'8Maxims.(&) 


(a)  Cruise,  Dignities,  p.  122. 

(b)  At  p.  580,  6th  edit. 
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The  earldom  of  Monntrath  and  the 
barony  of  Gastlecoote  had  the  same  limita- 
tions, bnt  in  the  latter  there  was  a  re- 
mainder over  to  a  collateral  branch  of  the 
family.  The  question  here  is,  what  is  the 
meaning  of  the  word  "peerage,**  as  fonnd 
in  the  Act  of  Union  P  That  meaning  is  to 
be  sought  on  the  principle  already  stated, 
and  bnt  one  meaning  nas  hitherto  been 

g'ven  to  it  in  practice  by  Attomey- 
enerals  Saurin,  Plunket,  and  Joy,  who 
have  advisedly  considered  this  very  ques- 
tion ;  (a)  and  their  construction  of  it  has 
plainly  proceeded  upon  the  rule  stated  in 
The  King  v.  HalUip)  and  more  authori- 
tatively declared  by  Lord  Chief  Justice 
Tindal,  in  an  opinion  delivered  on  behalf 
of  the  judges  to  the  House  in  the  Sussex 
Teerage  ca8e.(e)  The  Act  of  Union  is  an 
enabling  net  a  restraining  statute.  By 
the  fact  of  the  union  of  the  two  countries, 
the  power  to  create  peers  of  Ireland 
ceased,  (cQ  but  this  Act  anew  conferred  the 
power  on  the  Crown,  restraining  its  exer- 
cise within  certain  limits. 

Though  one  man  may  have  two  titles, 
descendible  in  a  different  manner,  he  does 
not  therefore  possess  two  peerages.  Every 
distinct  peerage  gives  a  distinct  vote ; 
but  while  he  holds  the  two  peerages  ho 
has  but  one  vote,  and  so  possesses  but  one 
peerage.  A  promotion  in  the  Irish  peerage 
18  not  a  new  creation ;  that  is  provided  by 
the  Act  itself.  The  return  (e)  made  to 
this  House  shows  that  distinction.  The 
oases  of  the  Bloomfteld(/)  and  of  the 
Oranmore  peerage  {g)  show  how  careful 
this  House  has  always  been  to  see  that  the 
powers  granted  to  the  Crown  have  not 
been  exceeded,  and  to  provide  a  remedy 
in  cases  where  that  has  nappened  by  mis- 
take. Lord  Norhury*8  case  is  fatal  to  the 
other  side;  for  both  the  baronies  of 
Norwood  and  Norbury  vested  in  the 
eldest  son,  and  formed  but  one  peerage. 

LoBD  Chancellor  :  Suppose  there  were 
four  peers,  A,  B,  C,  and  D;  suppose 
the  first  three  to  die  without  heirs  of  their 
bodies,  and  all  the  peerages  to  vest  in  D  ; 
and  then  suppose  him  to  die  without 
heirs,  would  there  be  an  extinotion  of  one, 
or  of  three  peerages  P 

Napier :  One  only. 
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(a)  See  2  St.  Tr.  N.S.  1058,  and  the  returns 
in  App.  G,  below,  p.  1235,  upon  which  the  state- 
ment appears  to  be  based. 

(6)  1  B.  &  C.  136. 

(c)  6  St.  Tr.  N.S.  94;  11  CI.  &  F.  85. 

id)  See  dictum  of  Coleridge,  J.,  to  this 
effect  below,  p.  760 ;  as  to  the  Scotch  Act  of 
Union,  5  Ann.  c.  8.,  see  above,  p.  723n. 

(e)  See  below,  App.  Q^  p.  1235. 

(/)  2  Dow.  &  CI.  844. 

(g)  2  H.L.  911. 


Beplt  tob  thb  Petitioner. 

Sir  F,  Thesigert  in  reply :  That  answer 
shows  the  difficulty  to  which  tho  other 
side  is  reduoed.  No  reason  is  ^iven,  or 
can  be  given,  for  that  answer ;  it  is  a  mere 
arbitrary  assertion ;  but  it  is  absolutely 
necessary  for  the  support  of  the  argument 
on  the  other  side,  which,  without  it,  could 
not  be  sustained  for  one  moment.  The 
contemporaneous  exposition  of  this  par- 
ticular statute,  referred  to  by  the  other 
side,  amounts  to  nothluff  more  than  this  : 
that  the  extinction  of  the  Monntrath 
peerage  was  overlooked,  not  that  it  was 
deliberately  disregarded,  (a)  Before  the 
Union  there  was  not  in  Ireland,  any  more 
than  in  England, (&)  any  limitation  to  the 
power  of  the  Crown  to  create  peers.  The 
Union  Act  has  imposed  a  limitation  on 
that  power,  and  is  therefore  a  restraining 
and  not  an  enabling  Act.  To  give  the 
word  "  peerages  "  the  construction  now 
contended  for,  is  to  give  it  the  meaning 
of  "  peers,*'  which  is  not  allowable. 

Lord  Ltndhusst  :  The  word  **  peerage,'* 
in  the  second  clause,  means  the  persons 
holding  the  dignity  of  a  peer ;  why  should 
it  not  mean  the  same  in  the  first  clause  as 
the  second  P 

Sir  F,  TkeeU/er:  Because  the  two 
clauses  have  dif^rent  purposes  in  view; 
and  the  word  being  used  for  di£ferent  pur- 
poses, must  have  different  meanings  agree- 
ing with  those  purposes. 

The  Lord  Chancellob  proposed  the  fol- 
lowing qu'^tion  for  the  consideration  of 
the  judges : — 

QUESTION  PUT  TO  THE  JUDGES. 

In  the  year  1660,  A.B.  was  created  Earl 
of  M.  in  Ireland,  to  hold  the  said  dignity 
to  him  and  the  heirs  male  of  his  body  : 

Before  the  passing  of  the  Act  of  Union 
(39  &  40  Geo.  3.  c.  67.)  the  then  Earl  of  M., 
who  was  heir  male  of  the  body  of  the  said 
A.B.,  was  created  Baron  C.  of  C.  in  Ire- 

(a)  But  see  the  Law  Officers'  Opinions  in 
1822,  2  St.  Tr.  N.S.  1053. 

(6)  After  the  creation  of  twelve  peers  in  171 1 
for  the  purpose  of  securing  a  ministerial  majority 
in  the  House  of  Lords  (see  above,  p.  49'.)ii) ,  it  was 
proposed  in  Stanhope's  Peerage  Bill,  1719,  to 
restrain  the  Crown  from  adding  more  than  six 
to  the  number  of  peerages  then  existing.  The 
Bill  was  defeated,  but  for  some  time  new  crea- 
tions were  very  sparingly  made.  In  the  reign 
of  George  3.,  and  especially  during  the  adminis- 
trations of  Lord  North  and  of  Pitt,  peerages 
were  lavishly  bestowed  as  a  reward  for  political 
services.  Altogether  Pitt  recommended  upwards 
of  140  creations  or  promotions  in  the  peerage 
during  his  tenure  of  office.  See  May,  Constitu- 
tional History,  vol.  1,  p.  274,  &c.,  6th  edition. 
The  fullest  information  on  this  subject  is  to  be 
fonnd  in  the  pamphlet,  The  Prerogative  of 
Creating  Peers,  published  in  1882,  and  reprinted 
in  1856. 
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land,  to  hiiu  and  the  heirs  male  of  his 
body,  with  remainder  to  CD.  and  the 
heirs  male  of  his  body : 

In  1802  the  said  last-named  earl  died 
without  issue  male,  and  there  then  was  a 
failure  of  the  issue  male  of  the  body  of 
the  first  earl,  and  the  said  CD.  became 
Baron  C  of  C  in  Ireland  : 

Two  peers  of  Ireland,  who  were  such  peers 
before  the  Union, (a)  died  without  issue 
one  year  before  the  year  1855 ;  and  there- 
upon these  peerages  became  extinct : 

Was  the  extinction  of  the  earldom  of  M. 
in  1802  an  extinction  of  a,  peerage  of 
Ireland  according  to  the  true  construction 
of  the  Act  of  Union ;  and  did  such  extinc- 
tion, together  with  the  extinction  of  the 
two  peerages  before  the  year  1855,  entitle 
the  Crown  to  create  a  peer  of  that  part  of 
the  United  Kingdom  called  Ireland  ? 

May  19,  1856. 
Answers  of  toe  Judges. 

Brauwell,  B.  :  In  considering  your 
lordships*  question,  it  is  to  be  carefully 
borne  in  mind,  that  according  to  the  terms 
of  the  two  creations  of  the  earldom  of  M. 
and  the  barony  of  C,  there  might  on  the 
death  of  the  Earl  of  M.  in  1802  have  been 
two  peers,  one  a  descendant  of  the  first 
hut  not  of  the  last  Earl  of  M. ;  the  other 
C.  D.,  or  one  of  his  descendants.  I  am  of 
opinion  that  that  question  should  be 
answered  in  the  affirmative,  and  that  the 
extinction  of  the  earldom  of  M.  in  1802 
was  an  extinction  of  a  peerage  of  Ireland, 
according  to  the  true  construction  of  the 
Act  of  Union,  and  that  such  extinction, 
together  with  the  extinction  of  the  two 
peerages  before  the  year  1855,  did  entitle 
the  Crown  to  create  a  peer  of  that  part  of 
the  United  Kingdom  called  Ireland. 

There  is  no  doubt  that  when  A.  B.  was 
created  Earl  of  M.,  in  1660,  a  peerage  was 
created.  There  is  also  no  doa  ot  that  that 
peerage  is  extinct.  Ko  date  can  be 
assigned  at  which  it  became  so,  except 
that  of  the  death  of  the  last  Earl  of  M.  in 
1802,  at  which  time,  indeed,  your  lord- 
ships* question  assumes  that  tno  earldom 
became  extinct. 

The  peerage,  then,  created  in  1660  be- 
came extinct  in  1802.  Now  the  limitation 
in  the  Act  of  Union  on  the  power  to 
create  peers  is  in  these  words — 
*'  Provided  that  no  new  creation  of  any  such 
peers  shall  take  place  after  the  Union  until 
three  of  the  peerages  of  Ireland  which  shall 
have  been  existing  at  the  time  of  the  Union 
shall  have  become  extinct." 


(a)  Extinctions  of  Irish  peerages  created 
after  the  union  have  not  in  fact  been  counted 
to  justify  new  creations.  Evidence  of  Sir 
Bernard  Burke  before  the  Committee  of  1874, 
H.L. 


It  is  on  the  meaning  of  those  words  that 
the  question  turns  :  and  reading  them  by 
themselves  in  their  natural  and  ordinary 
meaning,  the  case  put  is  within  them,  for 
in  1802  the  peerage  of  M.  did  become 
extinct. 

But  it  is  said,  that  words  are  not  always 
to  be  treated  as  used  in  their  natural  and 
full  meaning ;  that  the  meaning  intended 
may  be  shown  to  be  different  by  a  variety 
of  considerations,  as  that  the  natural 
meaning  of  any  sentence  would  be  incon- 
sistent with  the  general  intent  of  the 
document  of  which  it  formed  part ;  thai 
it  would  lead  to  some  great  inconvenience ; 
that  the  context  shows  that  a  different 
meaning  must  be  given,  and  that  autho- 
rity is  the  other  way.  And  it  is  con- 
tended that  such  considerations,  when 
applied  in  this  case,  will  put  a  different 
meaning  on  the  words  in  question  to  that 
which  they  naturally  bear. 

I  agree  that  that  may  be  so,  but  the 
burden  of  proof  is  on  those  who  affirm. 
No  justification  is  necessary  for  a  con- 
struction  which  gives  words  their  natural 
meaning  and  effect.  It  is  for  those  who 
would  give  another,  to  justify  the  rejec- 
tion of  the  first  and  the  adoption  of  that 
other,  the  substitution  of  speculation  for 
construction,  for  which,  I  think,  most 
cogent  reasons  are  required  in  any  case. 

Now  the  construction  contended  for  in 
this  case  by  those  who  reject  the  natural 
meaning  of  the  words  is^  that  the  words— 

*Mhree  of  the  peerages  of  Ireland  shall  have 
become  extinct," 

are  to  be  read  thus ;  **  Three  of  the  peer- 
ages of  Ireland  shall  have  become  extinct^ 
and  under  such  circumstances  that  the 
number  of  voters  or  number  of  peers  is 
diminished  by  three."  That  might  have 
been  a  very  proper  provision.  But  the 
words  are  not  there.  However,  I  ad- 
mit it  may  be  that  the  statute  should 
I  be  BO  construed,  and  proceed  to  con- 
I  sider  the  reasons  given  for  that,  and 
against  the  natural,  construction. 

Now  it  is  said  that  what  I  call  the 
natural  construction  of  the  words  in  ques- 
tion is  inconsistent  with  the  general 
object  of  the  Act  which  requires  the  con- 
struction contended  for.  That  object 
seems  to  have  been  to  preserve  an  Irish 
peerage,  to  reduce  it  to  100  votes,  not  as 
quickly  as  possible,  but  only  at  the  rate 
of  two  out  of  three  extinctions,  and  to 
provide  that  the  Crown  might  create  one 
peerage  on  every  three  extinctions,  with 
the  object,  no  doubt,  of  reconciling  to  the 
measure  some  who  might  expect  to  be 
made  peers,  and  would  have  been  nn- 
i  willing  to  wait  till  the  numbers  were  re- 
duced below  100  f  and  also  with  the  object 
of  preserving  to  the  Crown  a  patronage 
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neoeasary  for  ita  due  influence,  and. to 
enable  it  to  reward  deserving  persons. (a) 
I  see  no  other  objects,  and  it  seems  to  me 
as  consistent  with  them  to  hold  that  the 
Legislature  meant  what  they  have  said, 
as  to  hold  that  they  meant  it  with  the 
qualification  contended  for.  For,  as  the 
reduction  to  100  is  not  to  be  as  rapid  as 
possible,  it  may  as  well  be  at  the  slower 
as  at  the  quicker  rate,  which  would  follow 
from,  the  adoption  of  either  of  the  two 
constructions  suggested. 

[t  is  argued  that  if  the  natural  con- 
struction is  adopted,  it  might  be  that  on 
the  death  of  a  peer  baron,  viscount,  earl, 
marquis,  and  duke,  there  would  be  five 
extinctions,  and  so  a  possible  au^enta- 
tion  of  Humbers  instead  of  a  dimmution. 
To  this  I  agree  if  the  titles  had  been 
^[ranted  with  as  many  different  limita- 
tions. If  on  the  deatn  of  an  Irish  duke 
there  might  be  one  person  duke,  another 
marquis,  a  third  earl,  a  fourth  viscount, 
and  a  fifth  baron,  I  agree  without  any 
alarm  at  the  consequences.  The  case  pro- 
bably does  not  exist,  or  anything  like  it 
or  nearer  like  it  than  the  present,  which 
may  account  for  its  not  having  been  pro- 
vided  against.  And  it  certaimy  is  .wrong 
to  teat  the  meaning  of  a  statute  dealing 
with  an  existing  state  of  things,  by  putting 
an  a  priori  possible  case,  which,  m  fact, 
does  not  exist.  But  if  the  duke  with  five 
titles  held  them  all  with  the  same  limita- 
tions, I  do  not  agree  that  there  would 
have  been  an  extinction  of  five  peerages. 
I  do  not  desire  to  give  a  precise  definition 
of  a  peerage,  which  might  be  erroneous 
and  is  not  necessary ;  but  assuming  it  to 
be  hereditary  (which  observation  I  make, 
because  the  statute  speaks  of  an  '*  heredi- 
tary seat "  (6) ),  it  is  a  thing  to  be  taken  in 
succession  by  the  persons  entitled,  who 
have  by  the  possession  of  it  a  right  to  sit 
in  the  House  of  Peers,  and  use  a  name  or 
names  of  nobility.  It  is  a  thin^  there- 
fore, a  legal  entity.  If  a  man  is  baron 
and  earl,  with  remainder  to  the  heirs  male 
of  his  body,  there  is  but  one  of  those 
things.  He  has  two  titles,  but  only  one 
peerage.  There  never  can  be  two  persons 
sitting  in  the  House  of  Peers  by  virtue  of 
what  he  possesses.  He  no  more  has  two 
peerages  than  he  would  have  if  he  were 
JBaron  of  A.  and  Baron  of  B.  with  the 
same  remainders.  And  I  think  this  view 
is  strongly  confirmed  by  the  expression  in 
the  statute,  that  His  M&jeatj  may 

*'  create  peers  and    make  promotioDs  in  the 
peerage," 

showing  that  to  promote  a  baron  to  be 

(a)  See  above,  p.  728». 

(bj  See  the  language  of  the  Fourth  Article, 
abr>ve,  p.  725;  and  S.  the  discussions  in  the 
Wendeydale  P€erag§,  above,  p.  479. 


I  an  earl  is  not  to  create  a  peer,  and  bv  the 
I  Earl  of  ^or(t(ry'#  creation,  (a)  which  snows 
that  a  promotion  in  the  peerage  with  a 
different  limitation  is  a  creation  of  a 
peerage  within  the  statute.  I  do  not 
therefore  agree  with  the  objection,  nor 
should  I  think  it  weighty  if  I  did,  for  the 
reason  I  have  given,  viz.,  that  the  statute 
dealing  with  an  existing  state  of  things 
must  be  supposed  to  be  providing  for  pro- 
bable, not  improbable,  and,  as  1  believe, 
non-existing  cases. 

Then  it  is  said  that  the  context  requires 

the  construction  contended  for,  and   is 

opposed  to  the  natural  one ;  and  the  latter 

part  of  the  article  is  relied  on.    I  really 

am  unable  to  see  this  argument.     The 

meaning  of  that  part  of  the  article  seems 

clear.     "  If  the  number  of  peers  "  (which, 

I  I  agree,  means  not  jieeraffes,  but  persons 

possessing  peerages)  is  reduced  below  100, 

;  then  a  creation  may  take  place,  though 

I  ninety-nine    peers    possess    more    than 

ninety-nine  peerages.    Then  it  is  said  that 

if  that  is  so,   it  follows  that   the  word 

"  peerages ''  (where  it  is  said  there  may  be 

:  a  creation — 

j  "  as  often  as  any  one  of  such  100  peerages  shall 
'  fail  bj  extinction  ") 

must  mean  *'  peerages  failing  under  such 
circumstances  that  there  is  a  voter  or  peer 
less.*'  And  I  agree  that  it  is  so,  but  only 
because  of  the  previous  words,"  if  the  peers 
shall  be  reduced  to  100,"  and  the  use  of  the 
words  "such  100  peerages."  Because,  as 
the  word  **snch"  can  only  refer  to  the 
word  "peers,"  therefore  the  word  "peer- 
ages ''  in  the  phrase — 

**  as  often  as  any  one  of  such  100  peerages  shall 
fail  by  extinction," 

must  mean  ''peers.*'  The  sentence  is 
very  inaccurate,  for  not  only  are  the 
words  "peers"  and  "  peerages  "  used  ati 
synonymous,  but  when  the  former  is  sub- 
stituted for  the  latter  the  sentence  read 
literally  is  senseless,  viz.,  "  as  often  as  any 
one  of  such  100  peers  shall  fail  by  extinc- 
tion." Words  must  be  added,  and  the 
entire  sentence  would  be,  '*  if  the  number 
of  peers  be  reduced  to  100,  then  as  often 
as  any  one  of  such  100  shall  fail  by  ex- 
tinction of  peerage."  There  is  also  an 
inaccaracy  in  the  expression  "create  a 
peer,"  certainlv  if  such  creation  cannot 
be  for  the  individual, only  for  his  life. (&) 
Besides,  if  the  word  "peerages"  is  in- 
accurately used  in  one  part  of  the  article, 
is  it  to  be  taken  to  be  so  in  every  part  P 

(a)  The  elevation  of  Baron  Norbury  in  1827 
to  the  earldom  of  Norbury  with  remainder  to 
bis  second  son  proceeded  upon  tbe  extinction 
of  three  peerages.  See  the  return  below,  App. 
G.  p.  1285. 

(6)  See  the  WfiAeydalt  ease,  above  p.  479. 

A  A 
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1b  there  any  rule  of  lavr  or  reasoning  to 
tbatefifect? 

Bat  Ib  there  nothing  in  the  context  in 
fayonr  of  the  natural  and  opposed  to  the 
other  construction  ?  I  think  there  is.  In 
the  first  place,  it  is  clear  that,  if  there  had 
been  an  £jarl  of  M.  for  five  minutes  after 
the  death  of  the  one  who  died  in  1802 ; 
nay  (though  your  lordBhips*  question 
assumes  the  contrary)  if  it  should  now 
appear  that  there  had  been  a  person 
entitled  to  that  earldom  after  such  death, 
but  now  dead,  there  would  be  an  extinc- 
tion of  that  earldom  within  the  statute. 
Was  it  meant,  then,  to  regulate  and  limit 
the  power  of  the  Crown  to  create  peer- 
ages, by  the  chances  of  two  neerages 
coalescing  in  one  possessor,  ana  one  or 
both  or  neither  suryiving  him?  Again, 
the  section  has  these  words — 

"  where  the  number  of  peers  is  reduced  to  100, 
by  extinction  of  peerages  or  otherwise." 

That  word  **  otherwise  "  includes  the  case 
of  one  peerage  coalescing  with  another, 
tending  to  show  that  the  union  of  two  i& 
not  an  extinction  of  either.  Again,  in  the 
next  clause  it  is  enacted,  that  if  no  claim 
is  made  to  the  inheritance  of  a  peerage 
within  a  year  of  the  death  of  the  last  pos- 
sessor, it  shall  be  deemed  to  be  extinct. 
This  cannot  be  read  with  the  addition  of 
"  proyided  the  number  of  peers  in  thereby 
diminished.'*  So  that  there  the  expres- 
sion "  peerage  extinct "  is  used  in  its 
natural  sense. 

Then  it  is  said,  that  if  the  statate  means 
what  it  seems  to  me  it  does  mean,  it  may 
happen  that  after  the  peers  are  reduced  to 
100,  the  numbers  may  be  augmented ;  be- 
cause a  peer  with  two  peerages  may  die, 
and  a  peer  is  then  to  be  created  for  each 
extinct  peerage.  But  this  seems  to  me 
not  SO;  for,  as  I  have  observed,  **such 
peerages  "  must  mean  '*  such  peers,*'  that 
IS,  such  number  of  100 ;  and  the  meaning 
is,  as  often  as  there  are  only  100  peers 
and  the  number  is  reduced  one  by  extinc- 
tion, there  may  be  a  creation.  But,  even 
if  it  were  so,  it  is  no  more  than  may 
happen  on  the  construction  contended  for ; 
for,  suppose  the  peers  had  been  reduced  to 
100,  living  the  Earl  of  M.,  and  on  his 
death  there  had  been  one  person  Earl  of 
M.,  and  another  Baron  Castlecooie,  there 
would  have  been  191  peers,  and  as  great  a 
cause  for  creating  on  the  extinction  of 
either  as  in  the  case  first  supposed. 

Next,  it  is  said,  that  contemporaneous 
exposition  and  authority  have  put  a  difier- 
ent  construction  on  the  statute.  I  doubt 
exceedingly  the  application  of  the  doctrine 
of  contemporaneous  exposition  to  the  pre- 
Bent  case.  But  assuming  it  strictly  appli- 
cable,  authority  seems  more  in  favour  of 
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the  construction  I  contend  for  than  of  the 
other. 

Probably  it  may  be  taken  that  it  was 
supposed  by  those  who  had  to  consider 
the  question  in  1802,  that  there  was  not 
an  extinction  of  a  peerage  within  the 
statute  on  the  death  of  the  Earl  of  M.  in 
1802. (a)  But,  on  the  other  hand,  it  is  clear 
that  the  creation  of  the  Earl  of  Norburyy 
with  remainder  to  his  second  son,  he  being 
already  Baron  Norbury,  with  remainder 
I  presume,  to  his  heirs  male,  was  thought 
a  new  creation,  because  in  that  case  upon 
the  death  of  the  baron  created  earl  there 
might  have  been  two  peers,  viz.,  the  baron, 
his  eldest  son,  and  the  earl,  his  second 
son,  which  is  like  the  case  under  discus- 
sion before  your  lordships.  None  of  the 
other  cases  bear  on  the  subject,  for  in 
none  of  them  was  there  an  extinction,  upon 
one  death,  of  two  peerages  with  different 
limitations.  In  none  of  the  cases  referred 
to  in  the  return(6)  will  it  be  found  that 
on  the  death  of  any  one  peer  was  there  an 
extinction  of  such  a  character  that  there 
could  have  been  two  peers. 

The  first  case  witii  which  we  are  fur- 
nished is  that  of  Olandore — 

*'Sir  Maurice  Crosbie  was  created  Baron 
Brandon  by  patent  dated  16th  September  1758, 
with  remainder  to  the  heirs  male  of  his  bcdy. 
He  left  three  sons,  William,  John  (who  left  no 
issue),  and  Maurice.  William  Crosbie,  the 
eldest  son,  was  created  Viscount  Croi<bie  of 
Ardfert,  by  patent  dated  8rd  November  1771, 
and  Earl  of  Glandore  by  patent  dated  22nd  July 
1776,  with  remainder  to  the  heirs  male  of  his 
body.  He  left  an  only  son,  John,  who  became 
second  earl^  who  dying  without  issue,  the  earl- 
dom  and  viscounty  became  extinct,  but  the 
baronv  of  Brandon  went  to  the  heir  male  of 
Afaurice  Crosbie,  third  son  of  the  first  baron/* 

Now,  as  long  as  there  was  a  male  de- 
scendant of  William  Croahie,  the  eldest 
son,  who  was  created  viscount  and  earl, 
that  male  descendant  would  also  have 
been  a  baron  under  the  original  creation 
of  the  barony,  and  as  soon  as  there  ceased 
bo  be  such  male  descendant  of  the  man 
who  was  created  viscount  and  earl,  the 
brother  of  that  viscount  and  earl,  or  a 
descendant  of  his,  took  the  barony,  and 
then  the  viscounty  and  earldom  ceased. 

The  case  of  Clermont  was  the  next  in 
the  return — 

"  W^illiam  Henry  Fortescue,  esquire,  whs 
created  Baron  Clermont  by  patent  dated  26th 
May  1770,  and  Viscount  Clermont  by  patent 
dated  23rd  July  1776,  with  remainder  to  the 
heirs  male  of  his  body,  and  in  failure  of  such 
heirs  male  with  remainder  to  the  heirs  male  of 
the  body  of  his  brother,  the  Bight  Honourable 
James    Fortescue.      He    was    afterwards    (by 

(a)  See  2  St.  Tr.  N.S.  1058. 
(6)  See  below,  App.  G,  p.  1287. 
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patent  dated  10th  February  1777)  created  Earl 
of  Clermont,  with  remainder  to  the  heirs  male 
of  hia  body.  He  died  without  issue,  80th  Sep- 
tember 1806,  when  the  peerage  of  the  earldom 
became  extinct ;  but  the  other  peerages  of  the 
barouj  and  viscounty  went  to  William  Fortescue, 
the  son  and  heir  of  his  said  brother,  James 
Fortescue." 

A  similar  observation  applies  to  this  case 
as  to  the  former  one,  that  as  long  as  the 
earldom  continued  in  existence  the  barony 
would  be  in  the  possession  of  the  earl,  so 
that  there  never  would  be  one  person 
sitting  as  a  baron  and  another  as  an  earl. 
If  the  earldom  became  extinct,  there 
might  still  be  a  baron  who  was  not  a 
descendant  of  the  last  earl. 
Then  the  next  is  the  Gremome  case — 

"Thomas  Dawson,  esquire  (by  patent  dated 
28th  May  1770)  was  created  Baron  Dartre}', 
and  (by  patent  dated  19th  June  1785)  was 
created  Viscount  Oemome,  with  remainder  to 
the  heirs  male  of  his  body.  He  died  without 
issue,  1st  March  1813,  when  both  those  peerages 
became  extinct/' 

It  is  not  necessary  to  show  that  there 
never  could  have  been  two  peerages  exist- 
ing under  these  two  creations. 

Now,  if  creating  Baron  Norbv/ry  an 
Earl  with  a  new  limitation  (which,  as  I 
have  mentioned  to  your  lordships,  is  the 
only  case  where  there  might  have  been 
two  peers  upon  the  death  of  one  peer), 
was  tbe  creation  of  a  new  peerage  within 
the  Act,  so  that  he  had  two  peerages  in 
him,  it  does  seem  hard  to  contend  that 
had  he  died  leaving  no  successor  to  either 
peerage,  there  would  not  have  been  an 
extinction  of  two  peerages  within  the  Act ; 
or  that  had  he  died  leaving  a  successor  to 
one  peerage  only,  there  would  not  have 
been  an  extinction  of  the  other.  I  sup- 
pose it  will  not  be  contended  that  the 
three  extinctions  then  used  are  still 
open. 

In  the  result  then,  however  I  may  dis- 
trust the  correctness  of  my  opinion  on  the 
authority  of  others,  I  caimot,  notwith- 
standing all  the  arguments  I  have  heard, 
as  a  matter  of  reasoning  entertain  any 
doubt  on  the  question. 


WiLLES,  J. :  My  lords,  I  am  of  opinion 
that  the  extinction  of  the  earldom  of  M. 
in  1802  was  an  extinction  of  a  peerage  of 
Ireland  according  to  the  true  construction 
of  the  Act  of  Union,  and  that  such  extinc- 
tion did,  together  with  the  extinction  of 
two  peerages  before  the  year  1865,  entitle 
the  Grown  to  create  a  peer  of  that  part  of 
the  United  Kingdom  called  Ireland. 

That  the  earldom  of  M.  existed  at  the 
time  of  the  Union,  and  became  extinct  in 
1802,  are  facts  which  your  lordships' 
<jueetion  assumes.    And  if  the  barony  of 


C.  had  never  existed,  no  doubt  the  ex- 
tinction of  the  earldom  would  have  been 
the  extinction  of  a  peerage  of  Ireland 
according  to  the  true  construction  of  the 
Act  of  Union. 

The  question,  therefore,  may  be  said  to 
turn  upon  the  effect  of  the  creation  of  the 
barony  upon  the  peerage  of  the  then 
LiJarl. 

The  Earl  of  M.,  by  the  original  creation 
of  1660,  became  a  peer  of  Ireland ;  no 
A.ct  of  the  Grown  could  make  him  more 
or  less  a  peer.  If  he  had  been  made  a 
Duke,  that  would  only  have  given  him 
superior  rank  and  precedence,  but  would 
not  have  affected  his  right  of  peerage. 
So  the  grant  of  a  barony  to  him  and  the 
heirs  male  of  his  body  would  have  given 
him  merely  an  additional  title  of  honour, 
but  would  not  have  affected  his  right  of 
peerage.(a^ 

Again,  if  the  baronv  of  G.  had  been 
granted  to  the  Earl  and  the  heirs  male  of 
his  body  merely,  then  upon  the  extinction 
of  the  earldom  in  1802  a  peerage  of  Ire- 
land would  have  become  extinct  according 
to  the  true  construction  of  the  Act  of 
Union.  So  that  the  question  is  further 
reduced  to  this,  namely,  whether  the  re- 
mainder, as  it  is  termed  in  your  lord- 
ships* question,  to  G.  D.  and  the  heirs 
male  of  his  body,  had  the  effect  of  prevent- 
inff  such  extinction. 

1  appi^ehend  that  it  had  not  such  effect. 
The  remainder  was  no  part  of  the  peer- 
age of  the  Earl  of  M.  So  far  was  it  from 
being  a  grant  of  anything  to  the  Earl  of 
M.  and  the  heirs  male  of  his  bodv,  that  it 
was  expressed  to  take  effect  only  in  the 
event  of  failure  of  such  heirs.  When  it 
took  effect,  it  did  so,  not  by  way  of  transfer 
of  any  right  which  the  Earl  had  to  G.  D., 
but  by  way  of  a  new  creation  of  a  distinct 
peerage  in  G.  D.,  there  being  no  such 
thing,  properly  speaking,  as  a  remainder 
in  a  peerage ;  that  which  is  called  a  re- 
mainder being  in  truth  a  grant  of  a  new 
peerage,  in  a  certain  event,  to  the  person 
designated  to  take  in  default  of  issue  of 
the  first  grantee. (&) 

The  peerage,  therefore,  which  wae 
created  in  1660,  and  not  affected  by  the 
grant  of  the  barony  to  the  last  Earl,  be- 
came extinct  in  1802,  according  to  the 
ordinary  and  common  sense  of  the  words ; 
and  therefore,  unless  the  word  **  peerage  " 
'  is  used  in  some  peculiar  sense  in  the  Act 
'  of  Union,  it  became  extinct  according  to 
the  true  construction  of  that  statute. 

I  proceed  further  to  consider  the 
language  of  the  Act,  in  order  to  ascertain 
whether,  in  construing  it,  the  word  should 

(a)  2  lust.  594. 

(6)  Reports  on  the  Dignity  of  a  Peer,  vol.  8 
p.  56.    Cruise,  Dignities,  104n. 
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be  read  in  any  pecaliar  sense  or  according 
to  itB  ordinary  meaning. 

The  portion  of  the  article  of  the  Act  of 
Union  upon  which  the  question  tarns 
commences  by  enacting  that— 

**  It  shall  be  lawful  for  His  Majesty,  his  heirs 
and  successors,  to  create  peers  of  that  part  of 
the  United  Kingdom  called  Ireland,  and  to 
make  promotions  in  the  peerages  thereof  after 
the  Union,  provided  that  no  new  creation  of 
any  such  peers  shall  take  place  after  the  Union 
until  three  of  the  peerages  of  Ireland  which 
shall  have  been  existing  at  the  time  of  the 
Union  shall  have  become  extinct ;  and  upon 
such  extinction  of  three  peerages  that  it  shall 
be  lawful  for  His  Majesty,  his  heirs  and  succes- 
sors, to  create  one  peer  of  that  part  of  the 
United  Kingdom  called  Ireland;  and  in  like 
manner  so  often  as  three  peerages  of  that  part 
of  the  United  Kingdom  called  Ireland  shall  be- 
come extinct,  it  shall  be  lawful  for  His  Majesty, 
his  heirs  and  successors,  to  create  one  other  peer 
of  the  said  part  of  the  United  Kingdom." 

Thus  far  the  article  is  clear.  It  gives 
the  Crown  nnlimibed  power  to  make  pro- 
motions, which  it  correctly  distinguishes 
from  the  creation  of  peers,  and  it  farther 
gives  the  Crown  power  to  create  peers 
within  certain  limits,  namely,  one  apon 
the  extinction  of  three  peerages  existing 
at  the  time  of  the  Union  (not  upon  the 
number  of  the  peers  existing  at  the  time 
of  the  Union  being  reduced  by  three),  and 
thenceforward  in  like  manner  so  often  as 
three  peerages  of  Ireland  become  extinct. 

The  words,  "  existing  at  the  time  pf  the 
Union,"  to  my  mind  give  the  clae  to  the 
meaning  of  the  enactment,  and  show  that 
the  number  of  separate  and  distinct  rights 
of  peerage,  and  not  the  number  of  persons 
who  possessed  such  rights,  was  referred 
to.  There  is  no  trace  in  this  part  of  the 
article  of  any  other  intention ;  and  this  is 
the  portion  of  it  upon  the  constraction  of 
which  the  question  immediately  hinges. 
It  is  complete  in  itself,  and  applicable  in 
terms  to  the  present  case.  I  conceive  it 
to  be  unsound  construction  to  alter  its 
effect  by  reference  'to  another  portion  of 
the  article,  made  to  meet  a  different  state 
of  things,  and  having  no  direct  bearing 
upon  the  question. 

The  next  portion  of  the  article,  upon 
which  the  main  stress  has  been  laid  in  the 
argument  against  the  right  of  the  Crown, 
is  as  follows :-» 

"And,  if  it  shall  happen  that  the  peers  of 
that  part  of  the  United  Kingdom  called  Ireland 
shall,  by  extinction  of  peerages  or  otherwise, 
be  reduced  to  the  number  of  lOO  (exclusive  of 
all  such  peers  of  that  part  of  the  United  King- 
dom called  Ireland  as  shall  hold  any  peerage  of 
Great  Britain  subsisting  at  the  time  of  the 
Union,  or  of  the  United  Kingdom  created  since 
the  Union,  by  which  such  peers  shall  be  entitled 
to  an  hereditary  seat  in  the  House  of  Lords  of 
the  United  Kingdom),  then,  and  in  that  case  it 
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shall  and  may  be  lawful  for  His  Mejesty,  his 
heirs  and  successors,  to  create  one  peer  of  that 
part  of  the  United  Kingdom  caUed  Ireland  as 
often  as  any  one  of  such  100  peerages  shall  fail 
by  extinction,  or  as  often  as  any  one  peer  of 
that  part  of  the  United  Kingdom  called  Ireland 
shall  become  entitled,  by  descent  or  creation,  to 
an  hereditary  seat  in  the  House  of  Lords  of  the 
United  Kingdom,  it  being  the  true  intent  and 
meaning  of  this  article  that  at  all  times  after  the 
Union  it  shall  and  may  be  lawful  for  His 
Majesty,  his  heirs  and  successors,  to  keep  up 
the  peerage  of  that  part  of  the  United  Kingdom 
called  Ireland  to  the  number  of  100,  over  and 
above  the  number  of  such  of  the  said  .peers  as 
shall  be  entitled,  by  descent  or  creation,  to  an 
hereditary  seat  in  the  House  of  Lords  of  the 
United  Kingdom.** 

This  latter  portion  of  the  article  was 
framed  to  provide  for  an  event  which  it 
was  supposed  might  possibly  happen,  and 
to  give  the  Crown  in  that  event  a  distinct 
additional  power  of  creating  peera  of 
Ireland.  The  language  used  professes  to 
give  another  power  to  the  Crown,  and  does 
not  purport  to  explain  or  restrict  the 
power  previously  conferred.  It  is  to  my 
mind  an  erroneous  construction  to  attri- 
bute to  words  used  for  the  purpose  of 
granting  additional  rights  the  effect  of 
restraining  rights  already  conferred.  The 
rule  that  words  used  for  the  purpose  of 
conferring  additional  rights  ought  not  to 
be  construed  to  restrain  other  rights  al- 
ready existing  or  conferred  by  the  same 
inatrument  seems  peculiarly  applicable 
to  the  language  of  a  power  to  be  exercised 
by  the  Crown  pro  Ixmo  publico. 

Bat  I  am  not  content  with  this  general 
argument  against  cutting  down  the  right 
conferred  upon  the  Crown  in  the  first 
member  of  tne  paragraph  by  an  indirect 
inference  from  tne  language  of  the  latter 
part  of  it,  and  I  proceed  to  consider  that 
part  somewhat  more  in  detail. 

It  begins  with  the  words  "  and  if  it  shall 
happen,"  which  shows  that  it  was  only 
intended  to  apply  in  case  of  an  extra- 
ordinary exigency,  namely,  the  reduction 
of  the  peers  of  Ireland  to  1 00  in  number. 
It  was,  therefore,  a  distinct  and  indepen- 
dent enactment  made  to  meet  that  par- 
ticular case,  and  having  no  necessary 
bearing  upon  the  construstion  of  the  power 
previously  conferred,  which  was  to  be 
exercised  in  the  more  probable  and  ordin- 
ary event  of  three  peerages  becoming 
extinct. 

The  declaration  of  the  true  intent  and 
meaning  of  the  article  being  to  keep  up 
the  number  of  the  peerage  to  100  appears 
to  me  to  apply  only  to  the  power  to  create 
new  peers  in  the  event  of  the  peerage 
beine  reduced  below  100  in  number.  Th« 
words  "  this  article  "  must  be  Umited  in 
oonstmption  to  something  less  t)^a|  tho 
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whole  article,  of  wbicli  only  two  para- 
graphfl  relate  to  this  part  of  the  subject ; 
and  thoBe  words  are  properly  and  natnr- 
allT  limited  to  the  power  which  they 
follow,  and  to  the  subject  matter  of  which 
they  are  appropriate.  If  it  were  the  tme 
intent  and  meanins  of  the  whole  para- 
graph, in  which  in  the  printed  statute  the 
two  powers  are  contained,  to  keep  np  the 
peerage  to  100,  the  power  to  create  a  new 
peerage  apon  the  extinction  of  three  might 
as  well  have  been  wholly  omitted,  and  it  is 
viperinaeg^osUio  to  constme  the  paragraph 
so  as  to  make  the  first  and  leading  member 
of  it  idle  and  superflaons  for  the  purpose  for 
which  alone,  according  to  such  coustrac- 
tion,  the  entire  paragraph  was  framed. 

Further,  assuming  it  to  be  true,  as  con- 
tended at  the  bar,  that  **  peerage  *'  in  the 
second  branch  of  the  paragraph  means  the 
entire  right  of  one  peer,  it  acquires  that 
meaning  there  by  the  use  of  the  word 
"such"  before  the  words  "one  hundred 
peerages  "  ;  that  word  "  such''  of  course 
modifying  the  words  which  follow  by 
reference  to  the  next  antecedent. 

Lastly,  the  force  of  the  argument  against 
the  Grown  consists  in  this,  that  the  word 
**  peerage  '*  must  be  considered  as  intended 
to  bear  the  same  meaning  wherever  it 
occurs  in  the  paragraph.  This,  however, 
attributes  to  the  framer  of  it  a  rigid  consis- 
tency of  expression  altogether  negatived 
by  the  fact  tnat,  according  to  any  construc- 
tion of  the  article,  the  word  '*  peerage  **  is 
used  in  at  least  two  different  senses, 
namely,  that  of  the  digmity  itself,  and  that 
of  the  collective  body  of  per? ons  who 
eirioy  the  dignity. 

Two  cases  may  be  pat  as  tests  of  the 
true  construction  of  the  Act. 

Suppose  that  upon  the  death  of  the 
Earl  of  M.,  in  1802,  or  at  any  time  since, 
a  claim,  such  as  is  contemplated  by  the 
following  paragraph  of  the  Act,  had  been 
made  to  the  earldom,  by  an  heir  male  of 
the  body  of  the  first  earl,  not  being  an  heir 
male  of  the  body  of  the  last  earl,  for 
instance,  by  a  person  claiming  through  a 
younger  son  of  any  of  the  earls  except  the 
last,  and  that  such  claim  had  been  esta- 
blished, so  that  the  earldom  and  the 
barony  would  have  existed  in  different 
persons.  In  that  event  the  earldom  and 
the  barony  would  be  two  distinct  peerages. 
Then,  suppose  them  to  have  afterwards, 
and  before  a  new  creation  of  a  peerage 
under  the  statute,  become  extinct,  would 
not  two  peerages  of  Ireland  have  become 
extinct,  according  to  the  true  construction 
of  the  Act  of  XJaiou  P  Clearly  they  would 
-*andwhyP  Because  tJiey  were  distinct 
peerages,  or  rights  of  peerage,  which  were 
existing  at  the  time  of  the  union,  though 
not  then  actually  ex^oyed  by  different 
persons. 


Next,  suppose  the  case  of  two  peerages 
existing  at  the  time  of  the  union^  and  at 
that  time  enjoyed  by  two  different  persons, 
upon  whose  deaths,  after  the  union,  both 
peerages  descended  to  one  person,  upon 
the  death  of  whom,  before  any  nen 
creation  of  a  peerage  under  the  statute, 
both  peerages  became  extinct;  could  it  be 
said  in  such  a  case  that  only  one  peerage 
**  existing  at  the  time  of  the  union  '*  was 
extinct,  according  to  the  true  construc- 
tion of  the  Act  of  Union  P 

In  putting  these  cases  I  have  assumed 
a  proposition,  as  to  which  1  conceive  there 
can  be  no  doubt,  that  the  circumstances 
under  which  the  first  and  subsequent 
creations  depending  upon  the  extinction 
of  three  peerages  were  intended  to  be 
made,  are  in  respect  of  the  character  of 
the  extinct  peerages  the  same. 

For  these  reasons  I  answer  your  lord- 
ships' question  in  the  affirmative. 

GsowBER,  J.:  My  lords,  in  order  to 
answer  your  lordships'  question,  it  is 
necessary  to  ascertain  the  meaning  of  the 
word  **  peen^e,"  as  used  in  the  expression 
**  extinction  of  three  peerages "  in  the 
fourth  article  of  the  union. 

That  word,  in  the  nassage  referred  to, 
is  capable  of  three  aifferent  meanings: 
and  the  real  question  is,  which  of  those 
three  meanings  the  legislature  has  as- 
siraed  to  it. 

First,  a  peerage  may  mean  any  dignity 
of  nobility,  as  an  earldom,  a  barony,  and 
the  like,  lliis  is  probably  its  most  usual 
signification  in  common  parlance.  And 
in  this  sense  it  appears  to  be  used  in  the 
returns  made  to  this  House,  with  which 
we  have  been  furnished  by  your  lordships' 
directions,  and  which  were  certified  oy 
Ulster  King  of  Arms  of  all  Ireland.(a)  In 
those  returns  it  will  be  found,  on  refer- 
ence to  the  Clermont  and  Cremome  peer- 
ages, that  each  dignity  of  nobility  granted 
by  a  separate  patent  is  designated  as  a 
peerage.  (6)  But  the  learned  counsel  for  the 
claimant  were  unwilling  to  accept  thin 
meaning  of  the  word  *  *  peerage, '  *  al&ough, 
if  adopted,  it  would  have  served  their 
purpose.  For  in  that  view  Lord  M.  had 
three  peerages  in  him,  an  earldom,  a 
viscounty,  and  a  barony.  And  upon  his 
death,  not  only  one,  but  two  peerages, 
the^  earldom  and  the  viscounty,  became 
extinct.  But  if  that  were  taken  to  be  the 
true  meaning  of  the  word  **  peerage,"  this 
consequence  wonld  follow:  that,  as  the 
Crown  may  make  promotions  in  the  Irish 
peerage  without  limit,  the  Crown  might, 
by  a  lavish  exercise  of  the  right  of  pro- 
moting, give  itself  the  power  of  creating 
a  new  peer  on  the  death  without  a  sac- 


-    irf 


(a)  See  below,  App.  G,  p.  1285. 
(6)  See  below,  App.  G,  p.  1287. 
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cesBor  of  almost  every  individaal  Irish 
peer ;  becanse  each  peer  might  bj  promo- 
tions be  iti vested  with  at  least  three 
peerages,  which  woald  all  become  extinct 
on  his  death  without  a  successor.  This 
meaning,  therefore,  of  the  word  **  peerage" 
was  abandoned  in  the  course  of  the  argu- 
ment as  untenable. 

A  second  meaning  of  the  word  "peer- 
age "  may  be,  where  two  or  more  dignities 
of  nobility  are  vested  in  the  same  peer 
with  different  lines  of  succession,  so  that 
it  is  possible  they  may  at  a  future  time 
Test  in  different  persons.  In  such  case 
it  is  said  that  those  dimities  which  have 
the  same  line  of  succession  constitute  only 
one  peerage,  and  those  which  have  a 
different  nne  of  succession  constitute 
another  peerage.  In  this  sense  Lord  M. 
had  only  two  peerages  in  him,  viz.,  the 
earldom  and  viscounty,  descending  simi- 
larly, and  counting  as  one  peerage;  the 
barony  descending  differently  and  coant- 
ing  as  the  other.  And  on  his  death  one 
peerage,  viz.,  the  earldom  and  viscounty, 
became  extinct.  And  ib  was  for  this  mean- 
ing of  the  word  ''peerage*'  that  the 
claimant  contended. 

But  there  is  a  third  sense  in  which 
**  peerage  "  is  used,  as  comprehending  all 
^he  dignities  of  nobility  held  by  a  peer, 
and  constituting  the  status  of  any  in- 
dividual peer,  whether  consisting  of  one 
or  more  dignities,  and  whether  (if  more 
than  one]  descendible  similarly  or  differ- 
ently. He  is  a  peer  by  holding  any  one  of 
these  dignities,  and  is  entitled  thereby  to 
all  the  rights  and  privileges  of  a  peer. 
By  holding  several  dignities  he  is  not  more 
a  peer,  or  entitled  thereby  to  any  greater 
or  other  rights  or  privileges  of  a  peer; 
although  his  rank  among  the  peers  will 
varjr  according  to  his  titles.  All  the  dig- 
nities of  nobility,  therefore,  of  each  peer 
constitute  his  status  of  a  peer,  his  peerdom 
or  peerage,  (a)  In  this  sense  no  peer  can 
have  more  than  one  peerage.  And  in  this 
sense,  on  the  death  of  Lord  M.,  his  peerage 
would  not  be  extinct,  because  a  part  of  it, 
viz.,  the  barony  of  0.,  survived  and  con- 
tinued in  his  successor. 

How,  then,  is  it  to  be  ascertained  in 
which  of  these  three  different  senses  the 
legislature  used  the  term  "  peerage  "  in 
that  part  of  the  fourth  article  which 
empowers  the  Crown  to  create  one  Irish 
peer  on  the  extinction  of  every  three  Irish 
peerages  P  I  know  of  no  other  way  than 
Dy  reading  the  whole  context  together, 
and  learning  thereby  the  object  and  scope 
of  the  enactment,  and  so  ascertaining  tne 
intention  of  the  legislature. 


(a)  See  the  charactenBtics  of  Peerage  In  the 
tlpports  on  the  Dignity  of  a  Peer,  vol.  1,  p.  14. 

AKBWSRB  or  TBS  JunoBA,  CnowDEit,  J. 


The  fourth  article  of  the  union  relates 
exclusively  to  the  election  of  Irish  peers 
and  Irish  commoners  to  the  two  Houses  of 
Parliament  of  the  United  Kingdom  re- 
spectively, and  to  the  manner  of  holding 
the  Parliaments  of  the  United  Kingdom. 
It  enacts  that  twenty-eight  Irish  peters 
shall  be  elected  for  life  by  the  existing 
body  of  the  peers  of  Ireland  to  sit  in  your 
lordships'  House,  and  Bifter  some  other 
provisions,  not  important  to  the  present 
inquiry,  the  article  proceeds  to  provide 
for  the  gradual  reduction  and  the  perma- 
nent preservation  at  a  fixed  number  of 
the  Irish  Peers,  who  are  to  constitute  the 
electoral  body  to  return  peers  to  the 
Parliament  of  the  United  Kingdom. 

A  general  power  is  first  given  to  the 
Crown  to  create  peers  of  Ireland,  and  to 
make  promotions  in  the  peerage  thereof 
after  the  union.  Then  comes  the  proviso 
which  limits  the  power  to  create  peers, 
bat  leaves  unlimited  the  power  to  make 
promotions,  evidently  because  the  former 
affects  the  electoral  body,  while  the  latter 
does  not. 

The  general  scope  and  object  of  the  en- 
actment appears  clearly  to  be  to  reduce 
the  electoral  body  gradually  to  the  number 
of  100,  and  then  to  keep  it  up  to  that 
number  for  the  future.  Bat.  instead  of 
the  reduction  being  permitted  to  go  on  in 
its  natural  course  without  interruption,  a 
limited  power  is  given  to  the  Crown — ^as 
often  as  three  peerages  of  .  .  .  Ireland  shall 
become  extinct,  to  create  one  other  peer, 
until  the  minimum  of  100  be  reached ;  and 
then  to  create  a  peer — 

''  as  often  as  any  one  of  such  100  p^eragen  shall 
fail  by  extinction," 

or  as  often  as  any  one  Irish  peer  shall 
become  entitled  to  an  hereditary  seat  in 
your  lordships*  House. 

Looking  at  the  whole  of  the  fourth 
article  then,  it  would  seem  to  be  the  clear 
intention  of  the  legislature  that  the  Crown's 
power  to  create  Irish  peers  should  be  limi- 
ted to  the  filling  up  of  every  third  vacancy 
in  the  electoral  body  before  its  redaction 
to  100,  and  the  filling  up  of  every  vacancy 
after  such  reduction,  it  being  (as  therein  is 
alleged)  the  true  intent  and  meaninjf  of 
the  article  that  at  all  times  after  the  union 
the  Crown  should  keep  up  the  Irish  peer- 
age to  the  number  of  100. 

Here  then  ore  two  passages  in  a  short 
clause  of  an  Act  of  Parliament,  in  which 
the  extinction  of  peerages  is  mentioned  in 
almost  identical  language.  In  the  earlier 
part  of  the  clause  '*  one  other  peer  is  to  be 
created  so  often  as  three  Irish  peerages 
shall  become  extinct ; '*  and  in  the  latter 
part>  a  peer  is  to  be  created  ' '  as  often  as 
any  one  of  such  100  peerages  shall  fail  by 
extinction." 
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Now  "peerage"  in  the  last  passage  is 
free  from  all  doubt,  and  capable  bnt  of 
one  construction  ;  as  indeed  the  counsel 
for  the  claimant  admitted  in  the  argu- 
ment. **  Any  one  of  such  100  peerages  " 
must  necessarily  mean  the  peerage  of 
any  one  of  sucn  100  peers  before  men- 
tioned. And  there  *'  peerage "  must 
necessarily  mean  all  the  dignities  of  no- 
bility held  by  any  one  of  such  pe^rs, 
whether  one  or  several,  and  whether  (if 
more  than  one)  descendible  similarly  or 
differently,  which  is  the  third  sense  of  the 
word  "peerage**  to  which  I  haye  before 
referred.  Either  of  the  other  two  mean- 
ings of  that  word  would  be  wholly  in- 
applicable in  this  passage.  The  extinction 
of  a  single  one  of  such  dignities  would 
clearly  not  entitle  the  Crown  to  create  a 
new  peer.  And  therefore  it  would  follow, 
that,  if  Lord  M.  had  died  after  the  reduc- 
tion of  the  number  of  Irish  peers  to  100 
iustead  of  dying  before,  the  Crown  would 
not  have  been  entitled  to  create  a  new  peer, 
as  upon  failure  by  extinction  of  one  of  the 
100  Irish  peerages;  because,  while  the 
barony  of  C.  survived  to  his  successor, 
there  would  not  be  the  reduction  of  the 
number  of  peers  below  100,  which  is  the 
only  condition  authorizing  the  creation  of 
another  peer.  It  is  obvious  that  **  peers  *' 
and  '*  peerages'*  are  there  used  as  con- 
vertible terms ;  the  extinction  of  a  peerage 
being  the  extinction  of  a  peer  from  the 
electoral  body  of  IriMh  peers — the  removal 
of  a  voter  from  the  list  of  voters. 

If  then  the  legislature  has  used  an  am- 
biguous word  in  a  definite  sense  in  one 
passage  of  a  clause  in  an  Act  of  IParlia- 
ment,  it  is  in  accordance  with  the  rules  of 
sound  construction  and  legitimate  in- 
ference to  hold  that  the  same  word  is 
used  in  the  same  sense  when  found  in 
another  passage  of  the  same  clause,  unless 
any  repugnancy  or  incongruity  would  re- 
sult from  such  construction.  But  so  far 
from  any  such  consequences  following  in 
this  case,  the  whole  context  and  purview 
of  the  enactment  seem  to  show  tnat  the 
meaning  of  the  word  "  peerage  '*  must  be 
the  same  in  both  parts  of  the  clause,  in 
ordor  to  accomplish  the  obvious  intention 
of  the  legislature.  And  then  the  extinc- 
tion of  three  peerages  would  be  constinied 
to  mean  "  the  extinction  of  the  peerages 
of  three  peers.**  If,  on  the  contrary, 
the  claimant*s  construction  of  the  word 
*'  peerage  '*  in  the  first  part  of  the  clause 
were  to  prevail,  the  same  words  must  be 
used  in  different  senses  in  the  same  clause, 
although  no  reason  has  been  suggested  in 
the  argument  at  your  lordships*  bar,  for  so 
unusual  a  mode  of  construction.  Whereas 
if  "  extinction  of  peerages  "  in  both  cases 
has  reference  to  the  diminution  of  the 
electoral  body  by  making  vacancies  therein , 


the  whole  clause  is  clear,  consistent,  and 
reasonable. 

But  it  has  been  argued  on  the  part  of 
the  claimant  that  the  construction  of  the 
earlier  part  of  the  clause  ought  not  to  be 
affected  by  the  construction  of  the  latter 
part ;  and  that  in  order  to  arrive  at  a  safe 
and  satisfactory  conclusion  in  this  case, 
your  lordships  ought  not  to  read  be- 
yond that  portion  of  the  fourth  article 
which  gives  power  to  the  Crown  to  create 
a  peer  on  the  extinction  of  three  peerages. 
I  entirely  differ  from  tMs  view,  which  is 
at  variance  with  the  rule  laid  down  by  Sir 
Edward  Cohe,(a)  in  these  words — 

"  It  is  the  most  natural  and  genuine  exposi- 
tion of  H  statute  to  construe  one  part  of  the 
statute  by  another  part  of  the  same  statute ;  for 
that  best  expresseth  the  meaning  of  the  makers." 

An  attempt  was  also  made  on  the  part 
of  the  claimant  to  found  an  argument 
against  the  application  of  the  third  mean* 
ing  of  the  word  "  peerage  "  to  the  phrase 
**  extinction  of  three  peerages,**  upon  the 
clause  defining  what  shall  be  deemed  an 
extinct  peerage.  It  was  urged  that  the 
language  in  that  clause  confines  the  term 
''peerage**  to  one  of  the  two  first-men- 
tioned meanings,  and  excludes  it  from  the 
third.  But  the  answer,  I  think,  is  plain 
and  conclusive,  that  the  definition  of  an 
extinct  peerage  is  equally  applicable  to 
peerages  before  and  after  the  reduction  of 
the  electoral  body  of  peers  to  100.  And, 
as  it  is  conceded  that,  notwithstanding 
that  definition,  *'  peerage  '*  must  be  taken 
in  the  third  sense  in  the  passage  referring 
to  the  extinction  of  peerages  after  the  re- 
duction to  100,  that  definition  can  be  no 
bar  to  a  similar  construction  in  the  passage 
referring  to  extinction  of  peerages  before 
the  reduction  to  100. 

For  these  reasons  I  should  have  thought, 
quite  independently  of  the  usage  which 
has  so  long  prevailed,  that  your  lordnhips' 
question  oaght  to  be  answered  in  the 
negative.  But  I  feel  more  confidence  in 
the  conclusion  at  which  I  have  arrived 
when  I  find  that  the  Act  of  Union  has  been 
invariably  so  construed  ever  since  it  was 
passed.  In  Sheppard  v,  Gomoldiif))  Lord 
Chief  Justice  Vav^hom  lays  it  down  that— 

"  where  the  meaning  of  a  statute  is  dubious,  long 
usage  is  a  just  medium  to  expound  it  by.  For  ju$ 
et  norma  loquendi  is  governed  by  usage.  And 
the  meaning  of  things  spoken  or  written  mutt  be, 
as  it  hath  constantly  been  received  to  be  by 
common  acceptation." 

And  that  very  eminent  American  jurist, 
Chancellor  Kent,  also  says  (c)— 
<'In  the  construction  of  statutes  the  sense 


(a)  Cj.  Litt.  381a. 
(6)   Vaugh.  169. 
(c)  1  Kent  Com.  465. 
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used  in  it.  It  says,  *<Tbat  if  it  shall 
happen  that  the  peers  of  Ireland  shall  by 
extinction  of  peerages  or  otherwise  be  re- 
duced to  the  number  of  100,  exclnsiye  of 
such  as  may  be  peers  of  Great  Britain  or 
of  the  United  Kingdom,  then  His  Majesty 
may  create  one  peer  of  Ireland  so  often  as 
any  one  of  such  100  peerages  shall  fail  by 
extinction,  it  being  the  true  intent  and 
meaning  of  this  article  that  it  shall  be 
lawful  for  His  Majesty  to  keep  up  the 
peerage  of  Ireland  to  the  number  of  100." 
it  is  quite  clear  that  in  this  part  of  tbe 
article  by  the  term  "  peerage"  is  not  meant 
the  title  or  titles  of  honour  or  dignity 
which  would  g^ive  a  peerage,  but  the  actual 
state  and  dignity  of  a  peer  whether  with 
one  or  many  titles;  otherwise  the  number 
of  Irish  peers  might  be  reduced  to  100, 
whilst  the  number  of  Irish  peerages  would 
be  much  greater. 

As  the  construction  of  the  Act  of  Par- 
liament must  depend  upon  the  meaning 
and  intention  of  the  legislature  at  the 
time  it  was  passed,  the  mode  in  which  the 
power  given  to  the  Crown  by  the  fourth 
article  nas  been  dealt  with  since  it  has 
been  passed  may  possibly  not  be  entitled 
to  any  great  weight ;  otherwise  it  will  be 
found,  by  the  instances  giyen  in  the  re- 
turns of  Irish  peerages  created  since  tbe 
union,  (a)  that  not  one  occurs  in  which  a 
])eerage  has  been  treated  as  extinct,  if  one 
of  seyeral  dignities,  each  giying  by  itself 
a  peerage,  has  been  continued,  though 
other  dignities,  in  the  same  person,  equally 
entitling  him  to  the  peerage,  haye  become 
extinct. 

If  the  last  Earl  of  Mountrath  had  died 
leaving  a  brother,  who  would  haye  been 
heir  in  tail  male  of  the  body  of  tbe  first 
lord,  there  would,  upon  the  death  of  the 
last  earl,  haye  been  two  peers  and  two 
peerages.  The  brother  would  have  suc- 
ceeded to  the  earldom  of  Mountrath  and 
the  yiscounty  and  barony  of  Goote,  and 
the  distant  relation  to  the  barony  of  Castle- 
coote.  The  last  Earl  had  in  him  sach 
dignities  as  would  make  two  peerages  had 
there  been  persons  who  could  take  them 
separately ;  but  when  conjoined  in  his 
person,  they  made  but  one  peerage  in 
him,  according  to  that  which  I  consider 
to  be  the  true  construction  of  the  Act  of 
Union,  which  peerage  did  not  become  ex- 
tinct upon  his  death,  but  was  continued 
in  the  barony  of  Castlecoote. 

For  these  reasons  I  think  that  the 
extinction  of  the  earldom  of  Mountrath 
was  not  an  extinction  of  a  peerage  of  Ire- 
land, and  that  the  extinction  of  the  earl- 
dom, together  with  the  extinction  of  the 
two  peerages  before  1855,  did  not  entitle 
the  Grown  to  create  a  peer  of  Ireland. 


Eblb,  J. :  Your  lordships'  question  turns 
on  the  meaning  of  the  word  **  peerage  " 
in  that  clause  of  the  Act  of  Union  which 
subjects  the  power  of  creating  a  new  Irish 
peer  to  the  condition  that  three  of  tne 
then  existing  peerages  should  haye  become 
extinct.  In  support  of  an  affirmatiye 
answer,  it  has  been  contended  that  *'  peer- 
age," in  common  understanding,  denotes 
a  title  of  dignity.  For  example,  when  the 
earldom  of  Mountrath  was  conferred  on  a 
commoner,  a  peerage  was  conferred.  An 
earldom,  therefore,  which  was  a  peerage 
in  its  creation  ought  also  to  be  construed 
to  be  a  peerage  in  its  extinction,  there 
bein^  nothing  in  the  context  (as  it  is  said) 
to  show  that  an  unusual  meaning  was 
intended. 

But  in  my  opinion  the  answer  ought  to 
be  ill  the  negatiye.  **  Peerage  **  in  com- 
mon understanding  denotes  the  aggregate 
>  of  qualities  which  constitute  a  peer ;  and 
although  it  can  neither  come  nor  go 
;  without  bein^  accompanied  by  a  title  of 
I  dignity,  it  is  distinct  therefrom,  peerages 
;  being  the  results  of  titles,  and  not  the 
[  titles  themselves.  Peerage  in  its  essence 
'  seems  opposed  to  the  prominent  property 
I  of  titles.  The  root  of  peerage  is  equality, 
and  some  relation  of  equality  pervades  its 
use,  even  when  furthest  remoyed  from  its 
origin.  In  the  time  of  Magna  Carta,  the 
judgment  of  his  peers  secured  thereby  to  a 
freeman  was  the  judgment  of  freemen,  peers 
to  himself  in  respect  of  equal  rights, (a) 
and  in  the  present  day  your  lordships  are 
peers  to  each  other  in  respect  of  the 
equality  of  rights,  duties,  and  priyileges 
common  to  ever^r  peerage.  But  the  pos- 
sessors of  titles  in  respect  of  their  titles 
are  essentially  unequal  to  each  other,  not 
only  in  the  degree  of  the  title,  but  in  the 
precedence  due  to  titles  in  the  same 
degree.  When  a  new  peerage  arises  from 
conferring  a  title  on  a  commoner,  it  is  at 
once  complete  and  unalterable;  the  same 
for  the  latest  barony  and  the  most  ancient 
dukedom ;  the  same  whatever  be  the 
number  of  titles  held,  the  source  from 
which  they  originate,  the  times  when  they 
ma^  vest,  and  the  lines  of  devolution  in 
which  they  may  come.  Peerage  is  in- 
separably connected  with  title,  in  so  far  as 
some  title  is  a  necessary  condition  for  ite 
existence.  Still,  as  when  once  created  it 
is  unaffected  by  any  addition  or  subtrac- 
tion of  titles  provided  one  remain,  ab- 
stractedly it  is  distinct  from  title  itself. 

Beyond  denoting  the  personal  status  of 
a  peer  ending  with  his  life,  peerage  is 
capable  of  compnsing  the  notion  of  in* 
heritance.  Ana  when  a  title  comes  from 
an  ancestor  or  is  created  with  a  limitation 


id)  See  below,  App.  G,  p.  1235. 

AjIBWXSS   of   THK   JuDOKS,  WlORTMAH,  J. 


(a)  See  Pike,  History  of  tbe  House  of  Lords 
p.  169. 


I 
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to  BUOoesBorB,  the  peerage  resalting  from 
such  a  title  is  hereditary,  and  the  posseiT- 
8or  for  the  time  of  such  a  peerage,  thoagh 
he  mnst  part  with  it  at  death,  still  holds 
while  alive  a  possession  that  is  to  be 
perpetual  through  all  the  successors  in 
the  limitation.  And,  if  many  such  tides 
coming  in  different  lines,  as  from  father 
and  mother,  conyerge  to  one  peer,  subject 
to  diverging  again  at  his  death  without 
issue,  though  the  immediate  successors  to 
him  may  be  many  peers,  still  during  his 
life  he  holds  one  peerage  only,  and  it  is 
not  the  more  multiplied  in  him  by  reason 
that  his  collateral  successors  will  be  at 
once  numerous  peers,  than  it  is  in  the  case 
of  the  lineal  descent  of  one  title  by  reason 
that  there  will  be  a  series  of  numerous 
peers. 

The  context  of  the  clause  in  question 
shows  that  existing  hereditary  peerages 
in  this  sense  were  meant.  The  number  of 
Irish  peers  is  to  be  reduced  to  100,  by 
making  the  decrease  to  the  increase  as 
three  to  one.  If  "  peerage  "  is  taken  in 
the  sense  aboye  submitted,  this  purpose 
will  be  effected ;  but  if  it  is  taken  in  the 
sense  of  "  title  "  it  may  be  defeated,  as  by 
the  death  of  one  peer  many  titles  mpy 
become  extinct,  ana  there  might  be  more  , 
creation  than  extinption. 

Also,  the  context  marks  the  distinction  ! 
between  peerage  and  title.    By  the  clause  | 
the  power  of  creating  peers  is  limited,  , 
while  the  power  of  making  promotions  in  | 
the  peerage  is  unlimited.    A  promotion  | 
in  the  peerage  (that  is,  in  the  collective  ; 
body  of  peers)  is  the  grant  of  a  title  to  a 
peer  which  confers  no  peerage ;  while  the 
creation  of  a  peer  is  the  grant  of  a  title  to 
a  commoner  which  does  confer  a  peerage. 
Furthermore,  in  this  clause  "  peerage  " 
is  unequiyocally  used  in  the  sense  here 
submitted.    When  the  number  of  existing 
peers  shall  have  been  reduced  to  100,  a 
power  of  creating  a  new  peer  is  giyen  as 
often  as  one  of  such  peerages  shall  fail  by 
extinction,  so  that  the  number  of  100  shall 
be  kept  up.    It  is  clear  that  a  peerage 
would  not  be  extinct  within  the  meaning 
of  this  passage  unless  a  peer  died  without 
a  successor  to  the  peerage  he  held. 

Where  a  word  is  capable  of  two  mean- 
ings, the  context  is  a  better  resort  for 
deciding  which  is  intended,  than  a  pre- 
ference for  the  ordinary  oyer  the  extra- 
ordinary meaning.  If  a  word  has  two 
meanings,  each  is  equally  at  the  option  of 
the  author  ;  and  it  is  his  intention  that  is 
to' be  found.  There  may  be  no  test  to  try 
which  is  the  ordinary  meaning ;  if  there 
is,  it  must  be  brought  froin  the  author, 
not  from  the  interpreter.  The  meaning 
that  may  seem  ordinary  here  may  be 
strange  at  a  distance.  **  Peerage/'  in 
1800,  denoted  a  complex  idea  comprising 


intricat-e  conyentional  relations  of  social 
life ;  and  if  it  has  several  meanings,  a 
claim  by  any  one  of  them  to  be  preferred 
as  ordinary  and  natural  would  be  a  subject 
of  dispute.  Still,  if  the  construction  is  to  be 
sought  from  the  word  itself,  the  meaning 
above  offered  may  possibly  have  appeared 
to  those  who  framed  the  statute  to  be 
primary  and  appropriate. 

Cresswell,  J. :  The  answer  to  be  given 
to  the  question  proposed  by  your  lordships 
depends  upon  the  construction  to  be  put 
upon  that  part  of  the  fourth  article  in  the 
Act  of  Union,  39  A  40  Geo.  3.  c.  67.,  which 
relates  to  the  creation  of  peers  of  Ireland  — 

"  That  it  shall  be  lawful  for  His  Majesty,  his 
beirs  and  successors,  to  create  peers  of  that  part 
of  the  United  Kingdom  called  Ireland,  and 
to  make  promotions  in  the  peerage  thereof, 
after  the  union  :  provided  that  no  new  creation 
of  any  such  peers  shall  take  place  after  the 
union  until  three  of  the  peerages  of  Ireland 
which  shall  have  been  existing  at  the  time  of 
the  union  shall  have  become  extinct ;  and  upon 
such  extinction  of  three  peerages,  that  it  shall 
be  lawful  for  His  Majesty,  his  heirs  and  succes- 
sors, to  create  one  peer  of  that  part  of  the 
United  Kingdom  called  Irelaud;  and  in  like 
manner,  so  often  as  three  peerages  of  that  part 
of  the  United  Kingdom  called  Irelaud  shall 
become  extinct,  it  shall  be  lawful  for  His 
Majesty,  bis  heirs  and  successors,  to  create  one 
other  peer  of  the  said  part  of  the  United 
Kingdom." 

The  thing    to    be    ascertained    is    the 

meaning  of  the  word  "peerage"  in  this 

part  of  the  article.     For  this  purpose  it 

seems  to  me  that  we  may  with  propriety 

I  look  at  the  latter  part  of  the  article,  where 

i  the  same  word  is  used  in  a  manner  that 

leaves  no  doubt  as  to  the  meaning  to  be 

I  there  ascribed  to  it— 

''And  if  it  shall  happen  that  the  peers  of 
that  part  of  the  United  Kingdom  called  Ireland 
shall,  by  extinction  of  peerages  or  otherwise,  be 
reduced  to  the  number  of  100,  exclusive  of  all 
such  peers  of  that  part  of  the  United  Kingdom 
called  Ireland  as  shall  hold  any  peerage  of  Great 
Britain  subsisting  at  the  time  of  the  union,  or 
of  the  United  Kingdom  created  since  the  union, 
by  which  such  peers  shall  be  entitled  to  an 
hereditary  seat  in  the  House  of  Lords  of  the 
United  Kingdom,  then  and  in  that  case,  it  shall 
and  may  be  lawful  for  His  Majesty,  his  heirs 
and  successors,  to  create  one  peer  of  that  part 
of  the  United  Kingdom  called  Ireland  as  often 
as  any  one  of  sudi  100  peerages  shall  fail  by 
extinction,  or  as  ofteji  as  any  one  peer  of  that 
part  of  the  United  Kingdom  called  Ireland  shall 
become  entitled  by  descent  or  creation  to  an 
hereditary  seat  in  the  House  of  L<)rdfl  of  the 
United  Kingdom ;  it  being  the  true  intent  and 
meaning  of  this  article  that  at  all  times  after 
the  umon  it  shall  and  may  be  lawful  for  His 
Majesty,  his  heirs  and  sucoeasors,  to  keep  up 
the  peerage  of  that  part  of  the  United  Kingdom 
called  Ireland  to  100." 
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In  this  part  of  the  article,  by  '"  extino- 
tion  of  peerages  "  is  certainly  meant  an 
event  which  will  oanse  a  diminntion  of 
the  number  of  100  peers,  and  the  word 
"  peerage  "  is  not  nsed  in  the  sense  of  title 
or  dignity,  but  as  comprising  the  whole 
right  of  any  person  to  the  status  or  condi- 
tion of  being  a  peer.  Now  it  is  reason- 
able to  suppose  that  the  same  word  was 
intended  to  bear  the  same  meaning  in 
different  parts  of  the  same  article,  unless 
such  a  construction  would  lead  to  some 
incongruity,  or  defeat  some  manifest  in- 
tention of  the  legislature;  I  cannot  find 
that  it  would  do  either. 

The  scope  and  object  of  ihe  article 
appears  to  have  been  to  effect  a  gradual 
reduction  of  the  number  of  Irish  peers 
until  they  should  be  brought  down  to 
100,  and  then  to  maintain  that  number. 
A  secondary  object  appears  to  have  been 
to  give  to  the  Grown,  auring  this  process  of 
reduction,  power  to  create  new  peerages, 
bearing  a  certain  proportion  to  those 
which  from  time  to  time  became  extinct. 
The  intention  to  effect  this  reduction,  and 
to  give  a  power  to  create  new  peers,  thus 
limited,  is  further  manifested  by  the 
provision  that  before  any  new  peers  can 
oe  created,  three  peerages — 

"  which  shall  have  been  existing  at  the  time  of 
the  union  shall  have  become  extinct." 

which  words  exclude  from  the  computation 
any  peerage  which  became  extinct  before 
the  union.  But  upon  these  words  an  argu- 
ment has  been  founded  on  the  other  side, 
and  it  has  been  said  that,  if  two  peerages 
had  existed  in  A.  and  B.  at  the  time  of  the 
union,  and  had  afterwards  vested  in  C, 
and  on  his  death  had  become  extinct,  two 
peerages  which   existed  at  the  time  of 
the  union  would    have  become  extinct, 
and  consequently  that,  as  the  earldom  of 
Hountrath  was  a  distinct  peerage  before 
the  barony  of   Castlecoote  was  created, 
the  extinction  of  that  earldom  in  1802  was 
the  extinction  of  a  peerage.    But  I  am  of 
opinion  that  no  such  consequence  follows. 
It  seems  to  me  that  if  a  peerage  vested  in 
A.,  and  another  vested  in  B.,  both  descend 
to  C,  he  has  but  one  peerage  with  two 
titles.     If  on  his  death  both  titles  fail, 
his  peerage  is  extinct ;  if  one  title  only 
fails,  the  peerage  remains.    But  assuming 
that  in  such  case  the  consequence  con- 
tended for  would  follow,  it  wonld  not  dis- 
pose of  the  question  asked  by  your  lord- 
ships, for  the  earldom  of  Mountrath  and 
the  barony  of  Castlecoote  never  existed  in 
different  -persons,  nor  does  it  appear  that 
when  the  baronv  was  created  it  was  pos- 
sible that  they  should  do  so. 

I  am  therefore  of  opinion  that  the  ex- 
tinction of  the  earldom  of  Mountrath  in 
1802  was  not  an  extinction  of  a  peerage  of  \ 

Answbkb  of  trx  Jimesi,  CutstwaUi  J. 


Ireland  according  to  the  true  construotion 
of  the  Act  of  Union ;  and  that  such  ex- 
tinction, together  with  the  extinction  of 
the  two  peerages  before  1855,  did  not 
entitle  the  Crown  to  create  a  peer  of  that 
part  of  the  United  Kingdom  called  Ireland. 

Coleridge,  J. :  My  lords,  I  am  of 
opinion  that  the  questions  propounded  in 
this  case  by  your  lordships  should  be 
answered  in  the  negative ;  they  are  substan- 
tially one,  and,  having  been  already  stated 
more  than  once,  I  need  not  repeat  them. 

Your  lordships  have  very  wisely,  if  I 
may  be  pardoned  the  use  of  such  an 
expression,  directed  our  attention  speci- 
fically to  the  true  constmction  of  the  Act 
of  Union.  And  although  it  must  be  pre- 
sumed that  the  general  law  of  peerage 
was  present  to  the  minds  of  those  who 
framed  that  Act, (a)  and  therefore  ought  to 
be  present  also  to  those  who  are  to  con- 
strue it,  yet,  as  a  very  special  and  ex- 
ceptional kind  of  peerage  was  thereby 
created,  it  is  of  more  importance  to  asoer* 
tain  what  the  intention  of  the  legislature 
was,  and  to  seek  for  that  construction 
which,  without  any  straining  of  the  words, 
may  most  satisfactorily  effectuate  that 
intention.  I  do  not  mean  to  intimate 
that  I  find  anything  in  the  general  law 
which  confiicts  with-  that  specific  inten- 
tion, but  to  intimate  the  general  course  of 
the  arguments  I  shall  use. 

Now  it  is  quite  clear  that  the  ffeneral 
intention  of  the  fourth  article  of  the  A(?t 
of  Union  in  this  part  of  it  was  to  provide 
for  the  maintenance  of  an  Irish  peerage 
after  Ireland  should  have  ceased  to  be  a 
separate  kingdom,  distinct  from,  however 
closely  connected  in  many  particulars 
with,  the  peerage  of  the  United  Kingdom ; 
gradually  to  reduce  the  numbers ;  and  if 
the  number  of  Irish  peei's  should  ever  fall 
to  100,  to  maintain  it  at  and  limit  it  to 
that  number. 

The  effect  of  the  first  article  of  the  Act 
of  Union  was  necessarilv  to  determine  the 
ancient  prerogative  of  the  Crown  as  to  the 
creation  or  promotion  of  peers  for  Ire- 
land ;  (h)  and  had  the  third  article  been  left 
to  stand  alone, (c)  it  might  have  been  rea- 
sonably contended  that  the  then  existing 
Irish  peerage  would  have  been  thereby 
united  to  that  of  Great  Britain,  and  thiU; 

(a)  The  writer  in  the  Gentleman^s  Magazine 
of  October  1855  criticises  the  expression  promo- 
tions in  the  peerage  as  "  inappropilate  and  in- 
congruous when  viewed  with  eyes  that  have 
studied  in  the  pages  of  Dugdale,  Cruise,  and 
Nicolas.  It  looks  as  if  it  had  emanated  from  the 
Horse  Guards  or  the  Admiralty  rather  than  the 
College  of  Arms." 

(6)  See  above,  p.  72dM. 

(c)  <<That  the  United  Kingdom  be  repre- 
sented by  one  Parliament  to  be  styled  the  Par- 
liament of  Great  Britain.*' 
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all  the  then  existing  Irish  peers  would 
have  become  lords  of  the  Parliament  of 
the  United  Kingdom.  Both  these  conse- 
qnences  were  to  be  provided  against  or 
modified.  The  regnlations  as  to  the  pre- 
rogative I  shall  consider  presently ;  those 
as  to  the  peerage  itself  were  very  impor- 
tant. The  Irish  peers,  as  such,  were  no 
longer  to  be  lords  of  Parliament ;  they  were 
to  be  at  liberty  even  to  forego  the  rights 
and  priyileges  of  peerage,  and  become 
for  a  time^  substantially  commoners,  (a) 
sitting  as  commoners  in  the  Lower  House, 
with  all  the  liabilities  and  qualifications 
of  commoners,  a  thing  entirely  incon- 
sistent with  the  general  law  of  peerage ;  (5) 
such  of  them  as  did  not  elect  that  course 
were  to  form  a  constituent  body,  out  of 
and  by  which  twenty-eight  lords  of  Par- 
liament were  to  be  elected  for  life  to 
represent  the  lords  temporal  of  Ireland 
in  the  Parliament  of  the  United  King- 
dom, and  the  normal  number  of  that  con- 
stituent body,  to  be  arrived  at  surely  and 
gradually,  was  to  be  lOQ. 

So  much  being  premised,  I  proceed  to 
consider  that  part  of  the  fourth  article 
which  gives  the  power  of  ci*eating  such 
peers  as  I  have  been  describing,  and 
making  promotions  in  the  Irish  peerage 
thus  constituted.  The  section  begins 
with  giving  to  the  Crown  the  power  as  to 
both  without  any  restraint ;  but  a  proviso 
immediately  follows  as  to  creation,  that 
no  new  creation  of  any  such  peers  shall 
take  place  after  the  union  until  three  of 
the  peerages  of  Ireland  existing  at  the 
time  of  the  union  shall  have  become  ex- 
tinct ;  and  upon  such  extinction  of  three 
peerages  it  shall  be  lawful  for  the  Crown 
to  create  one  peer,  and  in  like  manner  so 
often  as  three  peerages  shall  become  ex- 
tinct one  other  peer  may  be  created.  This 
is  the  power  and  the  regulation  of  it,  ap- 
plicable both  to  peerages  existing  before 
the  union  and  created  since, (c)  so  long  as 
the  total  number  exceeds  100;  and  al- 
though when  the  article  speaks  of  creation 
it  uses  the  term  peer,  when  of  extinction 
peerage,  I  do  not  conceive  that  any  oppo- 
sition is  thereby  intended;  but  a  nu- 
inerioal  ratio  was  prescribed  between  ex- 
tinctions and  creations,  the  object  of  which 
certainly  was  to  reduce  the  number  of 
individual  peers,  holders  of  peerages,  by 

(a)  Irish  peers  who  have  not  been  elected  as 
representative  peers  may  only  sit  in  the  House 
of  Commons  for  British  constituencies ;  whilst 
io  sitting  they  are  not  entitled  to  privilege  of 
peerage,  or  to  vote  at  the  election  of  representa- 
tive peers  or  to  sit  as  sach. 

(6)  See  Lord  Coleridge'e  case,  ParL  Papers, 

1894,  H.C.   378,  vol.    12,  p.   897,  and    1895 
H.C.  272 ;  vol.  10,  p.  561,  Lord  Sdbom^$  case, 

1895,  H.C.  302,  vol.  10,  p.  1. 
(c)  But  see  above,  p.  735?!, 


restraining  the  power  of  ennobling  any 
one  person  until  three  peerages,  three  of 
those  things  however  defined  which  had 
conferred  nobility  on  three  persons  hold- 
ing them,  had  come  to  an  end. 

But  the  article  proceeds  to  enact  what 
shall  be  done  when  the  number  shall  be 
reduced  to  100.  ''If  it  shall  happen  that 
the  peers  "...  .  (that  is,  the  persons  hold- 
ing peerages)  ' '  shall,  by  extinction  of 
peerages  or  otherwise,  be  reduced  to  the 
number  of  100,  then  the  Crown  may  create 
one  peer  as  often  as  any  one  of  such 
100  peerages  shall  fail  by  extinction, 
or  as  often  as  any  one  peer  shall  become 
entitled  by  descent  or  creation  to  an 
hereditary  seat  in  the  House  of  Lords  of 
the  United  Kingdom." 

Nothing  can  be  clearer  than  that  when 
the  number  of  100  is  reached,  it  is  a  term 
or  condition  which  applies  equallv  to  peer 
and  peerage;  it  is  assumed  that  when  there 
are  no  more  than  100  peers  there  will  be  at 
the  same  time  no  more  than  100  peerages, 
and  that  the  death  of  one  such  peer  without 
issue  or  remainder-man  to  succeed  will  ex- 
tinguish but  one  peerage ;  and  yet  it  must 
have  been  very  well  known  that  tiiie  100 
peers  would  have  among  them  more  than 
100  titles  of  dignity  ;  and  the  same  article 
had  given  the  Crown  an  tmreslrained 
power  of  promotion,  that  is,  of  cumula- 
ting titles  of  dignity  on  the  same  indivi- 
dual  peer.  But  if  such  cumulation,  where 
the  limitations  of  descent  were  varied, 
gave  to  the  holder  a  new  and  distinct 

Seerage  in  the  sense  contended  for,  the 
eath  of  one  peer  without  remainder-man 
or  issue  might  make  more  than  one  va- 
cancy, as  the  creation  of  one  with  two 
titles  would  add  more  than  one  peerage 
to  the  limited  numbor. 

The  section  concludes  with  an  express 
statement  of  the  true  intent  and  meaning 
of  the  whole  article  as  to  this  matter  of 
the  peerage — 

*'  It  being  the  true  intent  and  meaning  of  this 
article  that  at  all  times  after  the  union  it  shall 
and  may  be  lawful  for  His  Majesty  to  keep  up 
the  peerage  of  .  .  .  Ireland  to  the  number  of  one 
hundred  over  and  above  the  number  of  such  of 
the  said  peers  as  shall  be  entitled  by  descent  or 
creation  to  an  hereditary  seat  in  the  House  of 
Lords  of  the  United  Kingdom." 

These  words  intimate,  I  apprehend,  in 
the  decorous  language  suitable  in  regard 
to  the  Clown,  not  only  the  power  but  the 
duty  of  the  Sovereign  to  keep  up  the 
Irisn  peerage  to  the  full  number  of  one 
hundred  when  it  shall  haye  been  reduced  to 
that  number,(a)  as  the  preceding  specific 

(a)  This  view  has  not  been  acted  on ;  there 
are  now  fewer  than  100  Irish  peers  who  do  not 
possess  an  hereditary  seat  in  the  House  of  Lords ; 
see  below,  p.  786n  The  above  passage  was 
cited  by  Lord  Cairns,  Hans.  vol.  225,  p.  122^. 
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provisions  had  virtually  restrained  the 
Sovereign  from  creating  peers  so  as  to 
exceed  it. 

And  this  is  precisely  what  might  have 
been  expected,  when  snch  a  constituent 
body  was  to  bo  formed,  out  of  which  a 
definite  number  of  lords  of  Parliament 
were  to  be  elected.  It  was  fitting  that 
there  should  be  such  a  numerical  propor- 
tion between  the  electors  and  elected  as 
to  make  the  election  free  and  respectable, 
out  of  the  reach  of  all  external  influences  ; 
and  also  that  the  proportion  should  be 
fixed  and  always  maintained,  that  the 
numbers  might  not,  for  indirect  purposes, 
be  allowed  to  diminish,  or  be  subject  to 
sodden  additions,  so  that  the  people  of 
Ireland  should  have  guaranteed  to  them 
at  all  times  a  proportion  of  the  House  of 
Peers  elected  from  a  known,  certain,  and 
sufficient  body  of  their  own  peculiar 
peerage. 

The  question  to  be  solved  is,  under 
what  circumstances  does  a  peerage  become 
extinct,  where  the  same  person  holds  more 
than  one  dignity  descendible  according  to 
different  limitations,  and  two  propositions 
are  submitted.  On  the  one  hand  it  Is  said 
that  any  peer  who  holds  two  or  more  dig- 
nities descendible  according  to  difi^erent 
limitations,  whether  created  by  one  or 
more  patents,  holds  so  many  distinct  and 
independent  peerages,  and  upon  failure  of 
a  remainder-man  to  take  any  one,  a  peer- 
age becomes  extinct ;  aud  on  failure  of 
remaii)der-man  to  take  all,  so  many  peer- 
ages as  the  peer  holds  dignities  will 
become  extinct;  as  if,  instead  of  one, 
there  had  been  the  deaths  of  so  many 
individuals.  On  the  other  hand  it  is  said 
that,  in  the  case  supposed,  however  many 
dignities  the  peer  has,  he  is  but  one  peer 
and  has  but  one  peerage,  which  does  not 
become  extinct  so  long  as  there  is  any 
holder  qualified  to  vote  by  virtne  of  it ; 
in  other  words,  until  all  the  dignities  fail 
for  want  of  a  qualified  heir  to  take  ;  and 
on  that  event  happening,  one  peerage  only 
is  extinct.  Let  these  two  propositions  be 
applied  to  a  system  in  which  you  are  to 
reconcile  an  unlimited  power  of  promotion 
with  a  certain  fixed  number  of  individual 
peers,  electors  and  elected,  and  to  a  pro- 
vision one  main  object  of  which  was  to 
reduce  surely  and  gradually,  in  an  arith- 
metical ratio,  the  number  of  peers  down 
to  a  smaller  number,  at  which  it  was  to 
be  permanently  maintained. 

I  do  not  assert  that  the  latter  proposi- 
tion is  wholly  free  from  difficult^  ;  some 
Bupposable  difficulty  seems  to  me  mherent 
in  the  case,  however  the  article  be  con- 
strue;  but  I  say  the  former  will  be  found 
to  abound  with  difficulties,  and  directly  to 
tend  to  create  them.  I  must  admit  that 
if  we  suppose  A  a  baron  with  remainder 

^9wi;k8  of  the  Judges,  ColebidqEi  J. 


to  B,  promoted  to  an  earldom,  with  re- 
mainder to  0,  and  that  he  dies,  leaving  B 
and  G,  there  will  then  be  two  peers  and 
two  peerages  ;  and  if  the  number  of  peers 
before  A  died  had  been  just  100,  there 
will  now  be  101.  But  this  is  rather  a 
practical  difficulty  than  a  difficulty  in  the 
argument.  As  a  practical  difficulty  it  is 
of  the  same  sort  as  that  which  the  article 
itself  in  another  part  contemplates,  where 
a  peerage  has  been  erroneously  supposed 
to  be  extinct;  and  I  presume  it  would  be 
rectified  in  an  analogous  maimer,  by  nob 
creating  a  new  peer  until  four  instead  of 
three  following  extinctions.  As  a  di  fficulty 
in  the  argument,  the  answer  is,  that  be- 
cause the  two  dignities,  now  devolved  on 
two  different  persons,  B  and  C,  confer  on 
each  of  them  a  peerage,  it  by  no  means 
follows  that  they  constituted  two  peerages 
in  A,  so  that  he  dying  without  remainder- 
men to  take  one  or  both  of  his  titles,  there 
was  an  extinction  of  one  peerage  in  the 
first  case,  or  two  in  the  second.  And 
vour  lordships'  question  turns  upon  what 
nappens  in  the  case  of  extinction,  not  on 
what  happens  where  there  are  remainder- 
men to  take. 

I  should  not  venture  to  speak  with  con- 
fidence on  a  subject  full  of  antiquarian 
difficulties ;  but  it  has  been  supposed,  on 
very  reasonable  foundation,  that  peerage, 
as  we  now  have  it,  grows  out  of  tenure  by 
barony;  and  that  the  ri^ht  and  duty  of 
attendance  in  the  legislative  assembly  may 
be  traced  to  the  obligation  to  attend  and 
perform  certain  duties  in  the  King's  Great 
Court.(a)  From  this  it  follows,  that  just 
as  the  freehold  tenant  of  a  manor,  or  baron 
as  he  was  frequently  called,  however  many 
tenements  he  might  hold,  did  but  attend 
in  the  lord's  court  as  one  tenant  or  baron, 
and  the  tenant  by  barony,  however  many 
fiefs  he  might  hold  by  such  tenure,  did 
but  attend  as  one  peer  or  baron  in  the 
King's  Great  Court,  so  now  the  peer, 
however  many  dignities  he  may  have,  sits 
in  the  House  only  as  one  peer,  in  respect 
'of  one  peerage.  It  is  notorious  that,  in 
fact,  he  counts  but  as  one ;  that  as  a  peer, 
however  many  or  high  dignities  he  enjoys, 
he  is  merely  equal  with  other  peers ;  that 
he  exercises  no  functions  but  as  one  peer ; 
and  should  he  die  leaving  no  remainder- 
men to  succeed  to  any  of  his  dignities, 
though  many  dignities  and  titles  may 
fail,  one  peerage  only  is  extinct ;  all  which 
is  quite  consistent  with  two  or  more  peer- 


(a)  See  Reports  on  the  Dignity  of  a  Peer, 
the  discassioD  in  the  Berkeley  Peerage  claim, 
8  H.L.  1  ;  Freeman,  Article  "Peerage"  in  the 
Encyclopedia  Britannica  ;  Stubbs,  Constitu- 
tional History,  J§  187,  191 ;  Pike,  Constitutional 
History  of  the  House  of  Xiords,  p.  86 ;  Crai»e, 
Dignities,  23,  &c. 
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agoB  coming  into  aotive  existence  if  he 
should  leave  two  or  more  remainder-men 
to  take  up  his  sereral  dignities. 

Bat  however  this  may  be  generally,  the 
construction  here  mast  be  of  the  specific 
article  with  a  view  to  the  specific  inten- 
tion, and  on  the  specific  circumstances  of 
the  case.  Now  the  op{)osit6  theorv  is 
directly  inconsistent  with  the  whole 
scheme  of  the  article.  Unlimited  promo- 
tion may  well  be  reconciled  with  limited 
creation  according  to  the  other  view,  but 
it  cannot,  according  to  the  theory  now 
under  consideration.  If  an  earl,  promoted 
to  be  a  marquis,  has  in  him  two  peerages, 
so  that  on  nis  death  without  remainder- 
man two  peerages  become  extinct,  it  is 
obviously  in  the  power  of  the  Crown  in- 
definitely to  postpone  the  reduction  of  the 
existing  Irish  peerage  to  100,  and  when  so 
reduced,  it  may  indefinitely  enlarge  the 
number  beyond  100.  I  know  it  would  not 
be  seemly  to  argue  on  a  supposed  breach 
of  its  constitutional  duty  by  the  Grown  ; 
but  when  we  are  considering  a  great  or- 

fanic  measure  like  the  union  of  the  two 
ingdoms,  when  in  some  sort  the  legisla- 
tive constitution  of  both  was  under  con- 
sideration and  to  b3  new-modelled;  and 
when  it  is  manifest  that  it  was  intended 
to  entrust  the  Crown  only  with  a  guarded 
prerogative,  and  to  impose  on  it  a  great 
constitutional  duty ;  and  when  farther  it 
may  be  presumed  that  all  these  subjects 
occupied  the  attention  of  the  great  con- 
stitutionalists of  both  countries ;  it  cannot 
be  unreasonable  to  take  into  account  the 
consequences  which  this  or  that  construc- 
tion of  the  article  might  involve. 

It  is  not  contendea  tbafc  where  the  two 
dignities  are  made  descendible  according 
to  the  same  limitations,  the  death  of  the 
holder  without  a  remainder-man  occasions 
the  extinction  of  two  peerages.  It  is,  of 
conrse,  convenient  for  those  who  answer 
your  lordships'  question  affirmatively  so 
to  limit  the  proposition;  but  I  would 
aak,  on  what  principle  is  this  distinction 
founded  P  Why  are  not  the  two  dignities 
equally  two  distinct  peerages  in  the  holder 
in  the  one  case  as  in  the  other  P  If  you 
say  that  it  depends  on  the  possibility  of 
there  being  two  persons  to  succeed  in  the 
one  case,  and  the  impossibility  in  the 
other,  I  still  ask  for  the  reason  why  this 
circumstance  should  be  the  cause  of  this 
great  effect  P  why  we  should  therefore 
pronounce  that  the  holder  in  the  one  case 
of  an  earldom,  added  to  a  barony,  has  but 
a  superadded  title  or  dignity,  and  in  the 
other  a  distinct  peerage.  In  both  cases 
e(|ually  the  former  baron  is  become  earl, 
with  exactly  the  same  rights  and  pre- 
eminences conferred  by  exactly  the  same 
form  of  words. 

I  admit  that  there  is  danger  in  applying 


without  much  discrimination  the  prin- 
ciples of  the  law  as  to  the  grant,  descent, 
or  limitation  of  estates  to  the  peerage ;  (a) 
but  it  certainly  requires  some  clear  au- 
thority to  warrant  us  in  saying  that  the 
same  grant  shall  vary  so  essentially  in 
the  interest  it  conveys  to  the  first  taker, 
according  to  the  limitation  in  remainder 
being  the  same  with,  or  difi<8ring  from, 
that  in  some  preceding  grant  of  nobility 
to  the  same  first  taker  or  some  one  under 
whom  he  claims.  I  could  understand  a 
doctrine  of  consolidated,  or  dormant,  or 
potential  peerages  which  may  in  the  one 
case  divide,  or  awaken,  or  come  into 
activity,  and  which  cannot  in  the  other : 
this  woald  be  intelligible ;  but  how  is  this 
doctrine  applicable  to  the  case  of  extinc- 
tion, where  the  event  does  not  happen 
which  is  to  produce  the  change?  I  do 
not  forget  that  in  the  case  submitted  by 
your  lordships  a  remainder-man  was  found 
to  succeed  to  the  baronv;  but  I  do  not 
see  how  that  differs  from  the  case  as  to  the 
earldom  ;  if,  according  to  the  doctrine  sup* 
posed,  this  was  a  potential  peerage  during 
the  last  earl's  life,  nothing  ever  occurred 
which  brought  it  into  actual  existence. 

I  have  more  than  once  observed  that 
we  must  seek  a  construction  which  will 
practically  reconcile  an  unlimited  power 
of  promotion  with  a  restrained  power  of 
creation ;  but  I  will  now  ask,  in  what 
respects  does  promotion  diff'er  from  crea- 
tion, if  you  understand  by  it  the  making 
a  new  peerage  in  the  person  promoted  P 
The  only  difference  will  be,  that  a  peer 
must  be  the  object  of  one  grant,  and  a 
commoner  of  the  other;  but  the  grant 
itself  will  be  the  same,  the  same,  too, 
in  possible  mediate  consequences,  so  as 
directly  to  defeat  the  clear  object,  that, 
namely,  of  restraint  on  the  power  of 
creation. 

For  these  reasons,  I  conclude  that  the 
extinction  of  the  earldom  of  M.  in  1802 
was  not  an  extinction  of  a  peerage  of 
Ireland  according  to  the  true  construction 
of  the  Act  of  Union. 

It  appears  to  me  from  the  returns  (h)  of 
the  creations  since  the  union,  that  the 
practice  has  corresponded  with  the  opinion 
I  have  ventured  to  submit ;  but  as  no  case 
has  before  this  come  for  the  decision  of 
this  House,  and  the  question  is  upon  the 
construction  of  words  found  in  a  modern 
Act  of  Parliament,  I  have  thought  it  safer 
not  to  found  my  opinion  upon  what  seems 
to  me  hardly  to  fall  within  the  proper 
application  of  the  argument  from  corUem" 
poranea  expositio. 

(a)  See  the  WiliesPeerage  claims  L.  U.  4  H.  L. 
126 ;  Cope  t.  Dela  Warr,  L.  K.  8  Ch.  982  ;  and 
the  Buckhurst  Peerage,  2  App.  Ca.  1. 

(6)  See  below,  App.  G,  p.  1235. 
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Alderson,  B.  :  Tho  qnestion  pat  by 
yoar  lordships  to  Her  Majesty's  judges 
depends  on  the  trae  constmotion  to  be 
pat  on  the  fourth  article  of  the  Act  of 
Union,  39  &  40  Oeo,  3.  c.  67.,  by  which 
the  rotation  and  election  of  the  lords 
spiritual  and  temporal  who  were  to  sit  in 
the  United  Parliament  of  Great  Britain 
and  Ireland  were  provided  for. 

Passing  by  the  rotation  appointed  for 
the  lords  spiritual,  we  fiud  that  it  was 
provided  that  twenty-eight  lords  temporal 
were  to  be  elected  in  the  House  of  Peers 
for  Ireland  for  life  to  serve  in  the  Parlia- 
ment of  the  United  Kingdom ;  bnt  then, 
inasmuch  ns  by  tbe  very  fact  of  the  union 
itself  Ireland  became  an  integral  part  of 
the  United  Kingdom,  and  the  Crown  (as 
was  the  case  after  the  union  with  Scot- 
land) thereby  lost  the  prerogative  of 
creating  peers  in  future,  except  peers  of 
the  United  Kingdom,  (a)  it  was  specially 
provided,  in  order  to  obviate  this  conse- 
quence, that  a  power,  notwithstanding 
the  union,  should  still  be  retained  by  the 
Crown  of  creating  new  peers  of  Ireland, 
limited  to  the  creating  one  for  three 
vacancies,  until  the  whole  number  of 
peers  of  Ireland,  not  being  also  peers  of 
the  United  Kingdom,  should  be  reduced 
to  100 ;  and  then  on  every  vacancy  by  a 
new  creation  to  supply  it,  and  so  to  keep 
up  that  number  of  100  in  all  future  time. 

I7ow  the  limited  power  given — which, 
being  one  not  within  the  ordinary  pre- 
rogative of  the  Crown  when  limited  by 
the  fact  of  the  union  itself,  must  not  be 
extended  by  construction — ^was  this :  that 
it  should  be  lawful  to  create  peers  of  that 
part  of  the  United  Kingdom  called  Ire-  ' 
land,    and    to    make  promotions  in    the 

Eeerage  thereof  after  the  union ;  with, 
owever,  this  proviso,  which  is  confined 
to  new  creations  of  peers,  that  no  new 
creation  of  peers  of  Ireland  shall  take 
place  until  three  of  the  peerages  of  Ire- 
land which  shall  have  been  existing  at 
the  time  of  the  union  shall  have  become 
extinct,  and  then  that  one  new  peerage, 
in  the  place  of  the  three  becoming  ex- 
tinct may  be  created.  And  it  further 
provides  that  if  the  peers  of  Ireland  shall, 
by  extinction  of  peerages  or  otherwise,  be 
reduced  to  the  number  of  100  (not  being 
peers  of  the  United  Kingdom),  then  the 
number  of  100  shall  be  kept  np  by  new 
creations.  (6) 

Now,  I  think  that  an  ordinary  plain 
man,  only  seeking  to  find  the  intention  of 
the  legislature,  cannot  read  this  without 
arriving  at  the  conclusion  that  the  extinc- 
tion of  the  three  peerages  must  be  an 


(a)  See  above,  p.  728ii. 
(2»)  See  below,  p.  786n. 

^5iW|BBs  09  xu%  tTnnovt. 


extinction  which  reduces  j^o  tanto  the 
number  of  peers  remaining,  preparatory, 
in  fact,  to  such  a  reduction  as  will  ulti- 
matelv  leave  only  100  peers  remaining; 
and  if  this  be  so,  some  construction  must 
be  put  on  the  words  "  three  peerages " 
which  will  have  that  effect,  especially 
when  at  the  end  of  this  section  it  is  em- 
phatically stated  to  be  the  true  intent  and 
meaning  of  this  article  of  the  union  to 
have  this  number  of  100  (after  the  reduc- 
tions in  number  before  provided  for)  kept 
up  in  all  time  to  come. 

Then,  can  we  reasonably  put  a  con- 
struction on  the  word  "peerages"  such 
as  may  effectuate  the  plain  object  of  this 
article  of  the  union?  I  thiuK  we  can; 
and  that  we  do  but  put  the  right  meaning 
on  it  in  so  doing. 

A  **  peerage "  means  properly  the 
**  status  of  a  peer,"  that  is  to  say,  the 
right  in  an  individual  to  exercise  certain 
privileges,  political  or  personal,  equally 
with  a  body  of  others  similarly  situated 
with  himself.  The  Crown  has  the  power 
of  conferring  these  privileges,  and  it  does 
so  by  conferring  a  Iwrony,  or  a  viscounty, 
or  an  earldom,  or  a  marquisate,  or  a 
dukedom.  The  possessors  of  all  these 
become,  and  have  the  status  of,  peers, 
obtain  the  peerage,  hold  the  peerage  as 
long  as  they  hold  them  or  any  of  them. 
But  each,  let  him  hold  as  many  as  he  like, 
is  but  one  peer,  and  has  but  one  peerage* 
the  result  it  may  be  of  any  one,  or  of  all 
of  them  put  together.  It  is  a  mere 
popular  phrase  to  say  that  a  barony  is  a 
peerage.  The  correct  phrase  is,  that  the 
possessor  of  a  barony  is  a  peer,  or  that 
the  possession  of  a  barony  confers  a  peer- 
age. No  one  man  can  have  two  peerages 
if  we  speak  accurately.  He  may  have  a 
barony  and  an  earldom,  but  he  can  only 
have  one  status  of  peerage,  for  (equality 
admitting  of  no  degrees)  peei-age  is  in  its 
very  nature  one  and  indivisible.  It  would 
be  somewhat  strange  to  say  that  A.  was 
twice  as  equal  to  H.  as  B.,  who  was  equal 
to  him  also.  It  is  true  that  an  individual 
may  have  two  patents,  one  for  a  barony, 
ana  a  second  for  an  earldom,  just  as  he 
might  have  two  landed  estates,  supposing 
that  each  of  such  estates  would  confer  on 
him  tho  status  of  peerage.  But  surely  if 
one  of  such  estates  were  swallowed  up, 
like  Earl  Qoodvjtn*8,  bv  the  sea,  and  the 
other  estate  remained,  his  peerage  would 
be  in  no  respect  altered  thereby. 

If  I  am  right  in  this,  it  renders  the 
construction  of  the  fourth  article  simple 
and  easy.  A  peerage  is  extinct  as  soon  as 
a  person  having  such  rights  dies,  and 
leaves  no  one  behind  on  whom  the  status 
of  peerage  descends  in  succession  f^m 
him.  In  snoh  a  case,  it  is  obviouB  that  it 
must  always  happen  thi^t  the  a^gregat^ 
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number  of  peers  is  less  by  one  on  the 
death  in  question  if  he  has  no  person  at 
all  to  sncceed  him  as  peer.  The  body  is 
then  diminishing  towards  the  number  of 
100  in  such  an  event.  A  second  case  of 
this  sort  follows,  and  a  third.  The  body 
thus  is  reduced  in  number  by  three,  and 
requires  to  be  reinforced  by  the  one  new 
creation.  The  gradual  scale  of  reduction 
contemplated  takes  effect,  and  the  Act  is 
fully  complied  with. 

But  take  the  other  view,  which  is  that 
of  the  claimant,  that  every  barony  or 
earldom  with  a  separate  entail  is  a 
separate  peerage.  Then  on  the  death  of 
J«  Sm  hayinff  three  such  peerages,  we 
shall  have  to  hold  that  in  such  an  event 
one  of  his  peerages  is  extinct,  whilst  the 
other  two  peerages  come  into  existence 
by  succession ;  and  then  by  the  succession 
to  these  two  peerages  which  remain,  we 
shall  have,  by  the  death  of  J.  S.,  an  actual 
increase  in  the  remaining  number  of  peers, 
and  yet  a  power  given  to  the  Crown  of 
still  further  augmenting  this  increased 
number  of  peers.  And,  indeed,  if  we 
suppose  this  to  occur  after  the  time  when 
the  peers  sball  have  been  reduced  to  100, 
we  shall  have  to  construe  an  actual  in- 
crease in  the  number  of  peers  to  101  to  be 
a  ground  for  a  new  creation,  in  order, 
forsooth,  to  *'  keep  up  **  the  number  of 
peers  to  100.  I  own  this  seems  to  me  to 
be  so  strauge  a  conclusion  that  I  am  not 
inclined  to  adopt  such  a  construction.  It 
seems  to  me  in  truth  what  the  mathe- 
maticians call  a  reductio  ad  abswrdum. 

In  hitherto  discussing  this  question  it 
will  be  seen  that  I  adopt  the  hypothesis 
of  the  claimant,  that  every  barony,  earl- 
dom, or  other  dignity  with  a  separate 
entail,  is  a  separate  peerage.  That  seems 
to  me  a  gratuitous  assumption,  adopted 
no  doubt  to  cover  the  absurdity  which 
would  otherwise  follow.  But  why  is  not 
each  separate  creation  a  separate  peerage, 
on  the  argument  of  the  claimant,  whether 
with  the  same  or  a  different  entail  P  The 
limitation  is  purely  arbitrary,  and  with- 
out apparent  reason.  And  yet  how  can  it 
be  supposed  that  a  peer  whose  family,  it 
may  be,  have  been  successively  advanced 
from  dignity  to  dignity,  should  on  his 
death  without  issue  of  entail,  cause  an 
extinguishment  of  all  his  separate  peer- 
ages, as  the  claimant  calls  to  em,  and  so 
perhaps,  by  his  one  death  give  a  power  to 
the  Grown  to  increase  at  once  the  number 
of  Irish  peers  P    The  solution  I  venture  to 

Eropose,  that  all  these  dignities  constitute 
ut  one  peerage  or  status  of  equality  of 
privileges,  seems  to  me  a  complete  and 
the  only  solution  of  this  difficulty. 

In  applying  these  observations  to  the 
Question  before  us,  I  find  that  one  of  the 
uiree  extinct  peerages  ou  which  the  right 
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to  create  Lord  Fei^moy  a  peer  of  Ireland  is 
supposed  to  turn,  is  that  arising  on  the 
death  of  the  Earl  of  Mountrath.    He  held 
the  earldom,  and  perhaps  other  dignities, 
with    remainder    to     issue    which    have 
wholly  failed.      This  earldom  and  those 
dignities  were  therefore  at  his  death  ex- 
tinct.    He  also  held  a  separate  dignity, 
namely,  the  barony  of  Oastlecoote,  with 
a  different  limitation  to  issue  who  did  sur- 
vive him.    This  barony  therefore  was  not 
extinct  at  his  death. 

This  ** peerage"  or  "status  of  peer" 
existed  as  long  as  he  held  either  earldom 
or  barony,  and  went  on  as  long  as  he  had 
successors  to  either.  It  would  not  be- 
come extinct  as  long  as  successors  to 
either  existed.  Therefore  at  his  death  it 
was  not  an  extinct  but  an  existing  peer- 
age, an  existing  right  for  a  person  suc- 
ceeding to  him  to  exercise  all  and  every 
privilege,  without  any  exception,  as  a 
peer,  which  Lord  Mountrath  before  him 
exercised  in  his  life. 

This  being  my  view  of  this  case  on  the 
construction  of  the  Act  itself,  I  am  glad 
to  find  it  so  materially  confirmed  by  the 
constant  practice  of  the  last  fifty  years, 
as  shown  by  the  documents  laid  before 
your  lordships'  House.  One  of  these 
instances  is  particularly  strong.  It 
appears  that  in  one  instance  where  it  had 
been  supposed  that  three  peerages  had 
been  extinct,  and  a  new  creation,  that 
of  Lord  Bhomfield,  made  on  the  10th  of 
January  1825,  a  claimant  for  the  earldom 
of  Roscommon,  then  supposed  extinct, 
had  subsequently  arisen  and  established 
his  right  to  that  peerage  in  succession  to 
the  last  possessor. (a)  Accordingly  on  the 
next  vacancy  after  the  establishment  of 
such  claim  the  new  creation  of  Lord  Chief 
Baron  O'Orady  did  not  take  place  till  on 
the  6th  of  January  1831,  when,  after  four 
peerages  had  become  extinct,  according  to 
the  provisions  of  the  Act  of  Union  he 
was  created  Viscount  OttiUamore  and 
Baron  0*  Grady.  Now  if  peerages  had 
been  reckoned  as  extinct  according  to  the 
rule  now  set  up,  this  would  not  have  been 
necessary;  for  several  such  peerages  as 
that  of  Lord  Mountrath  had  fallen  long 
before  the  6th  of  January  1831.  But  Lord 
Chief  Baron  O'Qrady  thought  himself 
obliged,  notwithstanding  all  this,  to  wait 
till  the  fourth  peerage  fell.  Such  a  case 
really  is  not  distinguishable  from  a  deli- 
berate and  distinct  expression  of  opinion, 
and  can  hardly  be  referred  to  inadvertence. 
It  is  the  case  of  an  eminent  Irish  judge 
by  his  act  construing  this  statute. 

The  case  of  Lord  Norhury  (6)  was  relied 


(a)  See  below,  App.  G.  p.  1235;  and 
Tr.  N.S.  905. 
(6)  lb,  p.  1286. 


2  St. 
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on  by  the  claimant,  Lord  Fermoy,  All  that 
it  proves  is,  that  a  creation  of  an  earldom 
with  a  new  line  of  descent  is  not  a  pro- 
motion from  a  barony  in  the  peerage.  No 
one  can  doubt  that  by  promotion  was 
meant  a  promotion  with  the  same  line  of 
descent  in  both  the  earldom  and  barony. 
It  might  possibly  be  more  easy  to  con- 
tend that  it  was  not  a  new  creation  within 
the  Act,  bnt  a  casus  omissus.  For  as 
Lord  Norhury  was  a  baron  already,  it  per- 
haps conld  not  be  a  new  creation  of  him 
as  a  peer.  The  Crown,  and  those  who 
advised  the  Crown,  however,^  thonght 
otherwise ;  (a)  and  it  is  not  necessary  to 
discnsB  whether  they  came  to  a  right  con- 
clusion. At  any  rate  the  case  has,  I 
think,  no  bearing  upon  the  present  ques- 
tion. 

For  these  reasons,  I  answer  your  lord- 
ships' question  in  the  negative. 

Pollock,  C.B. :  My  lords,  the  question 
which  your  lordships  have  proposed  to 
the  judges  appears  to  me  to  turn  alto- 
gether upon  the  sense  in  which  the  word 
"peerage''  is  to  be  understood  in  the 
fourth  article  in  the  Act  of  Union  between 
Great  Britain  and  Ireland.  It  is,  I  think, 
to  be  regretted  that  the  word  is  mani- 
festly used  in  more  than  one  sense  in  the 
same  passage.  In  the  sentence  where  it 
is  declared  to  be  the  true  intent  and  mean- 
ing of  the  article  that  the  Crown  may 
keap  up  the  peerage  of  Ireland  to  the 
number  of  100,  the  word  "  peerage  "  ob- 
viously means  the  peers  of  Ireland  as  a 
body. '  But  the  question  your  lordships 
have  proposed  turns  upon  what  is  meant 
by  the  peerages  of  Ireland  existing  at 
the  union,  which  may  become  extinct, 
and  upon  the  extinction  of  three  of  which 
it  shall  be  lawful  for  the  Crown  to  create 
one  peer  of  Ireland,  which  creation  (it 
may  be  inferred  from  the  language  used) 
is  considered  to  be  a  new  creation,  as  dis- 
tinguished from  a  mere  promotion,  which 
is  therefore  not  a  new  creation. 

It  mav  assist  in  obtaining  the  reason- 
able and  true  construction,  to  ascertain 
precisely  where  the  difficulty  arises,  and 
now  much,  and  what,  appears  to  be  free 
from  doubt  on  either  side  of  the  question. 
On  the  one  hand,  it  seems  to  be  admitted 
that  a  mere  promotion  is  not  a  new  crea- 
tion. This  IS  the  natural  and  obvious 
conclusion  from  the  language  of  the 
fourth  article  itself.  It  would  follow  that 
the  same  peer  promoted  to  a  higher  title 
through    any  number  of  the  successive 

(a)  The  elevation  of  Baron  Norbury  to  the 
earldom  of  Norbuiy,  with  remainder  to  his 
secoud  Bon,  was  treated  as  an  addition  to  the 
Irish  peerage,  and  proceeded  on  the  extinction 
of  three  peerages ;  see  below,  App.  Q,  p.  1386. 
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ranks  of  the  digpiity  has  only  one  peerage, 
how  many  titles  soever  he  may  ei^oy; 
and  if  such  promotions  took  place  in 
different  generations  of  the  family,  in- 
stead of  all  being  conferred  on  one 
individual  member  of  it,  the  result 
would,  I  think,  be  the  same,  and  there 
would  be  one  peerage  only,  though 
with  several  (perhaps  many)  titles. 
This  is  in  aocordanoe  with  the  practice 
since  the  union.  If  the  mere  promotions 
before  the  union  are  to  be  considered 
distinct  peerages,  there  would  be  in  the 
return  (a)  of  peerages  of  Ireland  created 
since  the  union,  and  the  suppoeed  extino* 
tions  on  which  they  have  been  founded, 
no  less  than  seventeen  extinotions  which 
have  not  been  acted  upon,  by  the  creation 
of  newjpeers,  from  the  death  of  Sir  Balph 
Owe,  Earl  of  Boss,  in  1802,  who  was  made 
Baron  Giyrs  in  1764,  Yiaoouut  BeUeisU  in 
1768,  and  Earl  of  Boss  in  1771,  to  the  death 
of  Francis  James,  Earl  of  Llandaff,  in  1833, 
who  was  created  baron  in  1783,  viscount 
in  1793,  and  earl  in  1797.(&)  Borne 
of  these  are  creations  and  prOmo* 
tions  of  the  same  individual,  some  of 
them  of  the  same  family  in  different 
generations.  If  to  these  be  added  the 
cases  where  the  dignities  of  viscount  and 
baron  were  conferred  by  the  same  patent, 
the  number  would  be  four  more,  and  the 
total  would  be  twenty-one. 

In  the  return  (e)  made  pursuant  to  an 
address  of  your  lordships'  House,  of 
18th  May  1855,  the  earldom  of  l^conuell 
is  put  down  as  one  extinct  peerage  only, 
and  the  viscounty  of  Melbourne  as  another. 
In  fact,  the  barony  of  Carpenter  was 
created  in  1719,  and  the  third  baron  was 
ci-eated  Viscount  Oarlingford  and  Earl  of 
Tj/rconneU  in  1761.  So  the  first  Lord 
MeJhoume  was  created  baron  in  1770  and 
viscoont  in  1781.  If  each  of  the  crea* 
tions  is  to  be  considered  as  a  distinct 
peerage,  the  number  of  extinct  peerages 
not  followed  by  creations  would  be  twenty- 
four  at  least,  and  the  Crown  has  at  this 
moment  the  power  of  creating  no  less 
than  eight  Irish  peers. 

These  instances,  so  numerous,  and 
spread  over  so  long  a  period  (np wards  of 
half  a  century),  must,  I  think,  be  con- 
sidered as  esteblishing  the  principle,  that 
mere  promotion,  whether  or  the  same  in- 
dividual or  of  the  same  family  represented 
successively  by  different  individuals,  does 
not  create  a  new  peerage,  but  is  merely 
an  advancement  in  the  dignity  of  the 
peerage  by  the  addition  of  a  higher  title. 
And  it  may  be  observed  with  respect  to 

(a)  Apparently  one  of  the  returns  set  out 
below,  App.  G,  1235. 
(6)  See  below,  App.  G,  p.  1286. 
(c)  See  above,  p.  787, 
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M  the  early  practice  under  the  Irish  Act 
of  Union,  that  it  was  introduced  by  those 
statesmen  who  had  framed  and  carried 
the  measure,  and  who  probably  under- 
stood what  they  meant  by  it. 

Some  donbt  may,  however,  be  enter- 
tained in  the  case  of  a  junior  member  of  a 
noble  family  being  created  a  peer,  and 
afterwards  succeeding  to  the  ancient 
honours  of  the  House;  while  separate, 
there  can  be  no  doubt  the  peerage  thus 
created  would  be  distinct,  and  the  failure 
of  heirs  to  the  junior  branch  would  pro- 
duce an  extinction  of  the  junior  title,  and 
with  it,  of  a  peeiihge.  But  what  would  be 
the  case  upon  the  junior  branch  succeed- 
ing to  the  honours  of  the  elder  line? 
Would  this  produce  a  merger  of  the 
honours  of  the  junior  branch,  so  that  an 
heir  common  to  both  would  have  but  one 
peerage,  although  enjoying  titles  derived 
from  more  than  one  ancestor,  and  more 
than  one  creation  ?  On  the  one  hand,  it 
might  be  argued  that  if  the  peerages  were 
distinct  and  separate  before  they  became 
united  in  the  same  person,  they  would 
continue  to  be  so  afterwards.  On  the 
other  hand,  it  might  be  contended  that 
the  existing  representative  of  the  family 
is  to  be  considered  as  if  all  the  honours  of 
the  house  were  conferred  upon  himself, 
from  how  many  sources  soever  he  might 
derive  them,  and  in  that  view  there  would 
be  but  one  peerage.  I  cannot  find  that 
this  case  has  ever  occurred  since  the 
union  with  Ireland,  so  as  to  shed  by  the 
practice  any  light  upon  the  question  of 
the  principle. 

Tne  same  or  a  similar  question  might 
be  raised  where  a  peerage  has  been  con- 
ferred upon  tbe  wife  of  a  commoner,  who 
afterwards  became  himself  ennobled  by 
another  or  the  same  title.  Would  the  issue 
possess  two  peerages  or  one  only  within 
the  meaning  of  this  clause  in  the  Act  of 
Union  E  This  has  not  un  frequently  hap- 
pened to  eminent  statesmen  and  lawyers. 
The  late  Earl  of  Chatham  inherited  the 
earldom  from  his  father,  and  a  barony 
from  his  mother,  (a)  On  his  death,  were 
two  peerages  extinguished,  or  only  oneP 
One  mstance,  at  least,  of  this  latter  ques- 
tion has  occurred,  and  it  has  received  a 
practical  solution  in  the  case  of  John 
Visooant  KUwarden,  The  wife  of  the 
first  viscount  was  created  Baroness  of 
KiUeel  before  he  was  ennobled,  bat  on  the 
death  of  the  son,  who  inherited  three 
titles,  vis.,  the  barony  of  Eilteel,  conferred 
upon  his  mother  in  1795,  the  barony  of 

(a)  The  wife  of  the  elder  Pitt  was  created 
Baroness  Chatham,  with  remainder,  &c.,  in  1 761. 
?itt  himself  was  created  Earl  of  Chatham  and 
Viscount  Pitt  in  1766.  John  Pitt,  2Dd  and 
Ifst  ^t\,  inherited  peerages  from  both  parents. 


Kilwarden,  conferred  upon  his  father  in 
1796,  and  the  viscounty,  conferred  in  1800, 
it  appears  to  have  been  considered  that 
the  extinction  of  one  peerage  only  had 
occnrred(a).  The  barony  conferred  on  the 
mother,  and  the  barony  and  viscounty 
conferred  on  the  father,  were  considered 
to  constitute  but  one  peerage  in  the  son. 
And  the  case  (as  far  as  it  goes)  is  an  au- 
thority for  saying  that  if  any  peer  be  pos- 
sessed of  any  number  of  titles,  whether  all 
from  the  same  ancestor,  or  some  from  one 
anoestor  and  some  from  another  ancestor, 
if  the  same  limitation  applies  to  all,  and 
they  will  all  be  extinguished  together, 
there  is  but  one  peerage,  how  many  titles 
soever  may  adorn  it. 

But  before  quitting  this  p>art  of  the  sub- 
ject, I  wish  to  call  your  lordships'  atten-  ' 
don  to  another  question,  viz.,  in  a  case 
where  the  leading  branch  of  a  family  has 
received  a  title  of  promotion  added  to 
more  ancient  honours,  and  the  heirs  of  the 
branch  so  promoted  fail,  and  the  title  of 

Sromotion  ceasing,  the  ancient  honours 
escend  to  a  junior  branch  (now  become 
the  principal  one),  is  the  termination  of 
the  title  of  promotion  to  be  considered 
the  extinction  of  a  peerage,  or  merely  that 
the  family  has  lost  the  promotion  or  ad- 
vancement in  the  peerage?  I  own,  my 
lords,  it  appears  to  me  l^at  this  loss  by 
the  family  of  the  honour  conferred  by  the 
promotion  is  not  an  extinction  of  a  peer- 
age. First,  because  the  terms  used  in  the 
fourth  article  irresistibly  imply  that  a 
promotion  is  not  a  new  creation.  Secondly, 
because,  if  all  the  titles  in  the  same  in- 
dividual having  the  same  limitations  con- 
stitute but  one  peerage  (a  doctrine  which 
is,  I  think,  established  by  long  and  fre- 
qaent  usaj^),  then  if  that  peerage  con- 
tinues ana  descends  to  another  branch  of 
the  family  with  some  of  the  titles,  there 
is  no  failure  of  a  peerage  or  of  anything 
but  the  mere  title  of  promotion,  which 
has  already  been  shown  to  have  been  con- 
sidered not  to  be  a  new  creation.  But, 
thirdly,  I  am  of  that  opinion,  becanse  the 
practice  since  the  union  has  been  in  ac- 
cordance with  this  view  of  the  subject. 
The  return,  certified  to  be  correct  by 
tFe  Ulster  King  of  Arms,  gives  a  very 
meagre  account  of  what  has  occurred  with 
reference  to  the  peerages  named  in  the 
statement,  (h)  I  beg  to  call  your  lordships' 
attention  more  in  detail  to  what  belongs 
to  those  peerajzes. 

The  case  of  the  late  Earl  of  Clermont, 
who  was  created  Baron  Clermont  in  1770, 
Viscount  and  Baron  Clermont  in  1776, 
with  remainder  to  his  brother,  and  in 


(a)  See  below,  App.  O,  p.  1236. 
(6)  See  below,  App.  G,  1235. 
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1778  Earl  of  Clermont,  but  without  any 
remainder  to  his  brother,  is  one  which  I 
shall  have  occasion  to  advert  to  as  an 
authority  on  the  question  immediately 
before  your  lordships. 

I  pass  therefore  to  the  case  of  John 
Croshie,  second  Earl  of  Glandore  and  third 
Baron  Brandon,  whose  father  had  been 
promoted  to  an  earldom.  He  died  in  1815 
(above  forty  years  ago).  It  was  not  then, 
nor  has  it  yet  been,  considered  that  a 
peerage  beoame  extinct  because  the  peer- 
age continued  in  the  heir  of  the  more 
ancient  title,  the  barony  of  Brandon, 
created  in  1758. 

The  same  view  obtained  when  the  fourth 
Knrl  of  Massarene  died  without  issue  in 
1816,  and  the  earldom  created  in  1756  (by 
the  promotion  in  the  peerage  of  the  fifth 
viscount)  ceased.  The  termination  of  the 
earldom  was  not  considered  as  the  extinc- 
tion of  a  peerage,  but  merely  the  cesser  of 
the  title  of  promotion,  because  the  ancient 
viscounty  and  barony  created  in  1600,  with 
remainder  to  the  heirs  general,  devolved 
upon  his  daughter.  In  this  case  a  promo- 
tion with  remainder  to  the  heirs  male  of 
the  body  (the  original  peerage  beine  to 
the  heirs  general)  was  not  considered  as 
creating  a  new  peerage,  although  the  title 
of  promotion  had  not  the  same  limitation 
as  the  original  creation. 

So  when  John  Jamee,  second  Earl  of 
Famham,  died  without  issue  in  1823,  it 
was  considered  that  no  peerage  became 
extinct ;  because,  although  the  honours  of 
promotion  were  lost  to  the  family,  the  an- 
cient barony  devolved  upon  the  heir  of 
John  Maxwell,  created  Baron  Farnham  in 
1756. 

The  case  of  the  extinction  of  the  vis- 
county of  Oxmantown  is  peculiar.  Law' 
renoe  Fa/raons  was  raised  to  the  peerage  as 
Baron  Ovcmantown,  remainder  to  the  heirs 
male  of  bis  body,  remainder  to  his  nephew 
Sir  La/vorence  Parsons  and  the  heirs  male 
of  his  body.  In  1795  he  was  promoted  to 
be  Viscount  Oxmantoun,  remainder  to  the 
heirs  male,  &c.,  but  without  the  re- 
mainder to  his  nephew.  In  1806,  after 
the  union,  he  was  promoted  and  became 
Earl  of  Bosse,  with  remainder  to  the  heirs 
male,  &c.,  remainder  to  the  nephew  and 
the  heirs  male  of  his  bod^.  He  died  in 
1807,  and  the  viscounty  expired.  But  as  the 
earldom,  created  since  the  union,  and  the 
barony,  created  before  the  union,  con- 
tinued in  the  person  of  Sir  Lawrence  the 
nephew,  this  was  not  dealt  with  as  the 
extinction  of  a  peerage. 

On  the  other  hand,  I  think  it  must  be 
conceded  that  where  there  are  two  titles, 
one  of  which  would  go  to  the  heirs 
general,  and  the  other  to  the  heirs  male, 
so  that  the  daughter  of  the  eldest  son 
might  (on  the  failure  of  his  male  issue) 

AT^awrkb  of  the  Jcdobs,  Pollock,  C.H. 


obtain  the  one,  and  the  son  of  the  second 
son  obtain  the  other,  these  titles  must  for 
some  purposes  be  considered  aa  repre* 
senting  distinct  peerages  until  they  unite 
in  the  same  person.  Bat  as  to  these,  no* 
case  has  occurred  since  the  union,  except 
that  of  Massarene  already  referred  to, 
from  which  it  must  be  inferred,  as  far  as 
the  practice  is  an  authority,  that  if  both 
the  titles  failed  together  in  the  same 
person,  it  would  be  the  extinction  of  one 
peerage  only. 

The  present  case  before  your  lordshipa 
differs  in  some  respects  from  any  that  I 
have  hitheru)  noticed.  It  is  the  case  of 
an  inferior  title  conferred  with  remainder 
to  the  heirs  male  of  the  body  of  the  first 
peer,  and  with  a  further  remainder  over  to 
a  distant  relative  and  the  heirs  male  of 
his  body.  It  seems  to  me  impossible  to 
deny  that  if  there  existed  at  that  time  a  col- 
lateral heir  to  the  earldom  of  Mountrath, 
so  that  on  the  death  of  Charlee  Henry 
Coote,  the  seventh  earl,  without  heirs  male 
of  his  body,  the  earldom  could  have 
devolved  to  some  heir  male  of  the  blood  of 
Sir  Charles  Coote,  the  first  earl,  created  in 
1660,  and  the  new  barony  would  go  to 
Charles  Henry  Coote^  according  to  the 
limitation  of  the  patent  of  the  20th  of 
July  1800,  there  would  be  a  new  peerage, 
because  there  would  or  might  be  two 
peers;  and  this  view  was  taken  in  the 
Norbwry  case.  But  I  have  no  doubt  it 
was  well  ascertained,  before  the  letters 
patent  of  the  Slst  of  July  1800  were 
granted,  that  there  was  no  heir  to  the 
earldom,  and  would  be  none  except  of 
the  body  of  the  earl  himself,  of  which 
there  was  no  prospect  or  probability. 
And  for  this  very  reason,  the  patent  of 
the  81st  of  July  1800  gave  a  barony  to 
him,  remainder  to  the  heirs  male  of 
his  body,  remainder  to  Charles  Henry 
Coote  and  the  heirs  male  of  his  body.  Now 
was  this  more  than  one  peerage  P  If  a 
new  title  of  promotion  would  not  be  a  new 
peerage,  why  should  the  grant  of  an  in« 
ferior  title  create  a  new  peerage?  And 
why  should  the  extended  limitation  to 
Charles  Henry  Coote  after  his  own  heirs 
male  of  the  body  make  any  difference  P 

The  authority  arising  from  the  practice 
is  not  confined  to  the  case  now  before 
your  lordships.  The  Earl  of  MouninUh 
died  in  1802,  less  than  two  years  after  the 
union.  The  barony  of  Gastlecoote  con* 
tinned  to  his  relative,  whose  son  dying 
without  issue  in  July  1822,  it  was  con- 
sidered that  one  peerage  became  extinct, 
and  one  only ;  but  the  death  of  the  Earl 
sine  prole,  he  being  succeeded  as  to  the 
barony  by  his  kinsman,  was  not  for  half  a 
century  deemed  to  be  the  extinction  of  a 
peerage. 

The  case  of  the  barony  of  Cremome  Iq 
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directly  in  point.  Thomas  Dawson  was 
created  Baron  Dartrey  in  1770,  and  Yis- 
count  Cremome  in  1785;  but  having  no 
male  issne,  he  obtained,  in  1797,  a  patent 
creating  him  Baron  Cremome,  remainder 
to  the  heirs  male  of  his  body ;  remainder 
to  his  nephew  Bicha/rd  Daweon  and  his 
heirs  male.  He  died  in  March  1813,  when 
the  titles  of  Baron  JDa/rtrey  and  Yisconnt 
Cremome  became  extinct ;  oat  the  peerage 
continaed  in  the  person  of  the  heir  in  re- 
minder to  the  haron^  of  Gremomo ;  and 
for  forty-three  years  it  has  not  been  sug- 
gested that  the  cesser  of  the  title  of  Baron 
Dartrey,  or  of  Visconnt  Cremome,  was  the 
extinction  of  two  peerages,  or  even  of  one 
peerage.  The  ground  of  this  mast  have 
been,  that  the  yisconnt,  with  thi*ee  titles, 
had  bnt  one  peerage,  and  that  on  his  death 
that  peerage  continued  in  his  kinsman, 
although  one  of  his  titles  had  a  difEerent 
limitation.  This  case  cannot  be  distin- 
guished from  that  now  under  consideration. 
But  there  is  another  case,  not  precisely 
the  same  in  circumstances,  but  not  differ- 
ing in  principle.  The  Earl  of  Clermont, 
who  died  in  1806,  was  Baron  Clermont,  so 
created  in  1770  with  remainder  to  the 
heirs  male  of  his  body  but  no  further 
remainder.  In  1776  he  was  created  Vis- 
count and  Baron  Clermont,  with  a  further 
remainder  to  his  brother  ;  and  in  1778  he 
was  promoted  to  an  earldom,  but  without 
the  remainder  to  his  brother.  The  only 
difference  between  that  case  and  the  pre- 
sent case  is,  that  the  title  with  the  extended 
limitation  was  higher  than  one  title  and 
lower  in  dignity  than  another.  Yet  it 
seems  to  haye  been  considered  that  be  had 
but  one  ^eraffe,  and  as  that  continued  in 
his  relative  who  took  the  yiscounirr  and 
barony  of  1776,  but  not  the  barony  of  1770 
or  the  earldom  of  1778,  there  was  no  ex- 
tinction of  a  peerage  till  the  failure  of  the 
prolonged  limitation. 

With  respect  to  the  Norbury  peerage,  it 
must,  I  think,  be  admitted  that  the  ad- 
visers of  the  Crown  thought  that  the 
creation  of  a  new  and  different  remainder 
was  the  creation  of  a  new  peerage.  And, 
therefore,  it  may  be  argued  that  the  ex- 
tinction of  a  new  and  different  remainder 
would  be  the  extinction  of  a  peerage. 
But  that  would,  I  think,  depend  on  whether 
the  titles  continued  in  different  persons, 
or  whether  the  new  peerage  merged  by 
the  titles  all  coming  to  the  same  person. 
But,  my  lords,  it  may  be  doubted  whether 
the  Crown  was  correctly  advised  in  the 
Norbury  case.  The  Act  of  Union  reserves 
to  ttie  Crown  two  privileges  only,  viz., 
first,  the  right  to  promote  a  peer  (which 
must,  I  think,  be  understood  to  mean  not 
merely  the  individual  peer,  but  those  in 
sacoesBioB  to  the  title  after  him) ;  and, 
secondly,  the  right  to  create  a  peer.    The 


Norhurv  case  was  a  promotion  with  a  new 
and  different  remainder  to  the  title  of  pro- 
motion. It  may  be  doubted  whether  the 
Act  of  Union  gives  any  power  or  authority 
to  the  Crown  to  do  such  an  act.  As  far  as 
the  second  son  was  concerned,  this  was  a 
peerage  in  remainder,  which  alone,  and 
apart  from  any  other  creation,  the  Crown 
could  not  create.  The  power  is  to  create 
one  other  peer.  Lord  NorhtM'y  was  already 
a  peer,  and  the  son  was  not  created  a  peer, 
but  merely  put  into  the  remainder.  No 
doubt  it  was  competent  to  the  Crown  to 
promote  Lord  Norbury,  and  to  create  the 
second  son  a  peer.  And  what  was  actually 
done  was  thought  to  be  equivalent,  and 
therefore  to  require  that  three  peerages 
should  be  extinct  before  the  patent  was 
granted,  which  combined  a  promotion  of 
the  existing  peer  with  a  remainder  creating 
a  new  peerage  in  future,  inasmuch  as  it 
was  not  limited  to  the  heirs  male  of  the 
body  of  the  peer,  but  to  the  second  son 
and  the  heirs  male  of  his  body. 

Bnt,  my  lords,  it  is  time  to  advert  more 
generally  to  the  clause  in  the  fourth 
article,  in  order  to  ascertain  what  is  meant 
by  a  '*  peerage,"  as  used  in  that  clause,  a 
word  not  of  a  distinct  and  definite  mean- 
ing, but  which  may  bo  used  in  several 
senses.  I  do  not  think  what  may  be 
called  a  technical  view  of  the  question 
will  much  assist  in  the  solution  of  it.  If 
every  patent,  which  standing  alone  would 
give  a  right  to  sit  in  the  House  of  Peers,  is 
to  be  considered  as  creating  a  seoarate  and 
distinct  "  dignity  of  a  peer,*'  and  this  dig- 
nity so  created  is  to  receive  the  same  con- 
sideration as  an  estate  in  land,  then, 
indeed,  every  peer  possesses  as  many 
peerages  as  he  enjoys  titles.  This  is,  no 
doubt,  the  technical  view  of  the  subject. 
But  it  goes  much  beyond  what  anyone 
would  (as  I  imagine)  contend  for.  And, 
therefore,  I  think  no  technical  reasoning 
will  afford  a  solution  of  the  question,  which 
demands  larger  views  and  a  sounder  logic 
than  what  belongs  to  the  mere  mootings 
and  subtleties  of  Westminster  Hall,  and 
is  rather  fit  for  the  sagacity  of  a  statesman 
than  the  ingenuity  of  a  lawyer.  And  it 
appears  to  me  that  this  technical  view  is 
opposed  to  the  general  sense  of  the  clause, 
and  arises  out  of  a  mistake  as  to  the  mean- 
ing of  the  word  *' peerage,"  and  an  as- 
sumption not  supported  by  any  authority, 
that  eveiT'  distinct  title  is  also  a  distinct 
*'  peerage."  I  apprehend  the  word  is  used 
in  this-dlause  (wnere  it  does  not  refer  to 
the  peers  as  a  bod^)  in  the  same  sense  as 
the  expression  **  dignity  of  a  peer,"  which 
occurs  so  frequently  in  the  report  of  a 
committee  of  your  lordships*  House,  dated 
25th  M&y  1820.  (a)    It  expresses  the  status 
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(a)  Eeparts  ou  the  Dlgaity  of  a  Peer,  vol.  1. 
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of  a  noblemftn  as  a  member  of  the  British 
community,  and  not  an  imaginary  tene- 
ment, the  creature  of  an  artificial  system 
of  law.  A  peerage  is  that  which  constitates 
an  'individual  a  peer  of  the  realm.  He 
may  have  manj  titles,  but  he  can  be  but 
one  peer,  and  lu  this  view  can  have  but 
one  peerage. 

Tbe  language  of  the  Act  is,  "upon  the 
extinction  of  three  peerages,  it  snail  be 
lawful  for  His  Majesty  to  create  one  peer." 
The  three  peerages  extinct  are  put  in 
opposition  to  the  one  peer  in  the  same 
terms  as  tbe  extinction  of  one  peerage  is 
put  in  opposition  to  the  creation  of  one 
peer  when  the  number  of  peers  shall  be 
reduced  to  100.  And  the  question  is,  does 
this  mean  that  when  the  peerage  (that  is, 
the  body  of  peers)  is  diminished  by  three, 
the  power  shall  arise  to  add  one  to  the 
diminished  number  P  or  does  it  mean  that 
the  Crown  shall  have  the  power  when 
there  shall  bo  a  cesser  of  three  titles,  pos- 
sibly without  any  diminution  of  the  num- 
ber of  the  peers  at  all  P  The  declaration 
at  the  end  of  the  clause  as  to  the  true  in- 
tent and  meaning  of  the  article,  that  it 
should  be  lawful  K>r  the  Crown  to  keep  up 
the  peerage  of  Ireland  to  the  number  of 
100,  shows  that  throughout  the  number  of 
peers  as  individuals  is  what  is  meant  and 
referred  to,  and  not  the  number  of  titles 
they  may  enjoy. 

It  appears  to  me,  therefore,  that  the 
question  proposed  by  your  lordships  must 
be  answered  in  the  negative. 

I  have  presented  to  your  lordships  what 
has  occurred  to  me  upon  the  question 
submitted  to  the  judges.  But,  my  lords, 
I  distinist  my  own  judgment  and  opinion, 
partly  because  it  does  not  agree  with  the 
views  of  some  of  my  brethren,  for  whose 
judgment  (not  in  matters  of  law  only)  I 
entertain  an  unbounded  and  most  sincere 
respect ;  partly  also,  because  the  subject 
is  one  on  which  it  is  impossible  to  arrive 
at  certainty.  Even  the  purest  sciences, 
which  live  in  definition  only,  are  scarcely 
free  from  doubt,  but  the  moment  they  are 
applied  to  the  external  world,  differences 
arise  between  the  most  eminent  and  the 
most  candid  philosophers.  Few  are  the 
subjects  on  which  it  is  permitted  to  human 
nature  to  dogmatize,  and  when  disputes 
arise  upon  the  application  of  the  principles 
of  justice  (supposed  to  be  unerring  and 
eternal),  as  soon  as  they  are  applied  to  the 
varied  business  of  life,  it  cannot  be  matter 
of  wonder  that  there  should  not  be  a  uni- 
formity of  judgment,  upon  the  mere  con- 
struction  of  an  Act  of  Parliament,  not  very 
skilfully  drawn,  introducing  a  new  power 
in  the  Crown,  under  new  ciroumstonces, 
and  fettered  by  conditions  altogether 
without  precedent,  considerations  which, 
I  own,  my  lords,  induce  ine  to  take  refuge 


from  doubt  and  distrust  in  the  practice  of 
half  a  century,  acquiesced  in  and  followed 
under  every  shade  of  administration,  and 
which  remained  unshaken  and  undisturbed 
during  a  very  stormy  period  of  our  his- 
tory. 

But  chiefly,  my  lords,  I  must  abstain 
from  delivering  my  opinion  with  too  much 
confidence,  because  1  hold  it  to  be  essen- 
tial to  the  right  construction  of  an  Act  of 
Parliament  that  they  who  are  called  upon 
to  expound  it  should  at  least  be  competent 
judges  of  the  subject  to  which  it  relates. 
Long  ago.  Lord  Coke  laid  it  down,  "  that 
it  did  not  belong  to  the  judges  to  judge  of 
any  law,  custom,  or  privilege  of  Parlia- 
ment, "(a)  And  your  lordships  have  very 
lately  actedupon  that  maxim.  (&)  How  shall 
the  judges  assist  your  lordships  as  to  the 
construction  of  an  Act  relating  to  the  dig- 
nity of  a  peer,  or  the  effect  of  the  statute 
upon  the  peerase,  if  they  are  incom))etent 
to  advise  your  lordships  in  any  matter  re- 
lating to  the  peerage  itself  P  Conscious 
of  our  incapacity  and  incompetence  to  deal 
with  these  matters  apart  from  the  statute, 
it  is  only  with  the  humblest  diffidence  that 
I  offer  any  opinion  upon  the  construction 
of  the  statute  itself.  There  is,  however, 
one  matter  which  is  free  from  all  doubt, 
and  liiat  is  the  exposition  which  the 
statute  has  received  in  the  construction 
put  upon  it  by  a  practice  of  half  a  century. 

June  30, 1856. 

Debate  in  the  Committee  for  Privileges. 

Lord  Cranworth,  L.C.  :  The  duty  which 
I  have  to  perform  in  this  case  I  shall  per* 
form  very  shortly.  This  question  arises 
upon  a  petition  presented  by  a  gentleman 
calling  himself  Lord  Fermoy,  and  claiming 
a  right  to  vote  at  elections  of  the  represen- 
tative peers  of  Ireland;  and  it  was  re- 
ferred to  the  Committee  for  Privileges  to 
inquire  whether  he  had  made  out  his 
right  so  to  vote— the  question  being 
whether  his  creation  was  a  valid  creation. 
That  depended  upon  this  short  matter. 
There  were  undoubtedly  two  vacancies  of 
Irish  peerages,  and  the  question  was 
whether  there  were  three  vacancies ;  the 
Act  of  Union  requiring  that  three  Irish 
peerages  shall  become  extinct  before  the 
Crown  is  entitled  to  create  a  new  one. 
And  it  turned  upon  this  whether,  accord- 
ing to  the  true  construction  of  the  Act  of 
Union,  the  peerage  of  the  earldom  of 
Mountrath  had  become  an  extinct  peerage 
or  not. 

It  appeared  that  the  title  of  the  Barl  of 
Mountrath  was  an  ancient  Irish,  title,  and 

(a)  4  Inst.  16. 

(6)  A  reference  to  the  proceedings  in  tbe 
Wtnai^dtiUe  ease,  above,  p.  479; 
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that  shortly  before  the  nnion  the  then 
holder  of  that  title  was  created  a  baron, 
by  the  title  of  Baron  Oa$Uecoote  to  him 
and  the  heirs  male  of  his  body,  with  re* 
mainder  over  to  a  collateral  relation  and 
the  heirs  male  of  his  body.  That  was  the 
state  of  things  at  the  time  of  the  union. 
Shortly  after  the  anion,  in  the  year  1802, 
Lord  Mountrath  died  without  issue  male ; 
and  consequently,  no  doubt,  there  would 
hare  been  such  an  extinction  of  an  Irish 
peerage  as  the  Act  required,  had  it  not 
been  for  the  fact  that  upon  his  death 
another  title  which  he  possessed,  namely, 
that  of  BarOn  OcuUecoote,  did  not  become 
extinct,  but  went  over  by  virtue  of  the 
terms  of  the  special  limitation  to  a  col- 
lateral relation,  who  then  became  Lord 
Ccuilecoote.  The  question  therefore  was, 
whether  that  which  was  in  strict  language 
the  extinction  of  a  peerage,  together  with 
the  other  two  which  were  certainly  vacant, 
was  sufficient  to  entitle  the  Crown  to 
create  this  gentleman  Lord  Fermoy, 

My  lords,  I  confess  I  think  it  a  matter 
of  considerable  doubt ;  I  cannot  say  that 
all  my  doubts  are  even  now  entirely  re- 
moved. Perhaps  it  may  be  a  natural 
incident  to  the  infirmity  of  the  human 
mind,  that  where  one  has  formed  an 
opinion  it  m^'  be  difficult  entirely  to 
shake  it  off.  Not,  I  protest,  that  I  ever 
formed  an  opinion  very  strongly  upon  the 
question  ;  but  undoubtedly,  if  we  had  to 
consider  the  matter  solely  by  the  first 
part  of  the  article  in  the  Act  of  Union, 
there  can  be  no  question  that  a  peerage 
was  extinct,  but,  reading  the  whole  sec- 
tion together,  the  enactment  gives  rise  to 
the  question,  whether  or  not,  although 
this  peerage  was  extinct,  it  was  an  extinct 
peerage  within  the  meaning  of  that 
clause. 

Now  I  am  not  intending  at  all  to  keep 
up  any  dissension,  or  to  raise  any  doubt 
about  it ;  I  would  only  put  this  point  to 
your  lordships:  Suppose  that  just  pre- 
viously to  the  Act  of  Union  there  was  a 
person  who  inherited  a  peerage  from  his 
ancestors,  and  who  was  an  earl  or  a  baron 
by  descent  from  his  father ;  suppose  he 
had  a  younger  brother  who  was  also  before 
the  union  created  a  peer,  and  rdms  sic 
9taniihu»  the  Act  of  Union  is  passed.  Now, 
if  the  younger  brother,  who  had  been  so 
created  a  peer,  had  died  without  issue, 
there  is  no  doubt  there  would  have  been 
one  peerage  extinct.  And  when  the  elder 
brotner  afterwards  died  without  issue, 
there  would  be  no  doubt  that  two  peerages 
would  then  have  become  extinct.  If,  on 
the  other  hand,  the  elder  brother  had  died 
first,  then,  according  to  the  oonstructioi^ 
put  upon  the  Act  of  Union  by  the  majority 
of  the  learned  judges,  there  would  have 
been  no' peerage  then  extinct,  because  that 


peerage  would  then  have  gone  to  his 
younger  brother ;  and  when  the  younger 
brother  died,  the  result,  according  to  the 
interpretation  which  the  learned  judges 
have  pat  upon  the  Act,  would  be  that  one 
peerage  only  became  extinct. 

I  confess  it  does  appear  to  me  a  strange 
thing  that  the  acciaeat  of  the  order  m 
which  two  people  die  should  decide  the 
point  whether  one  peerage  or  two  peer- 
ages have  become  extinct.  However,  no- 
body can  dispute  that  the  Act  is  extremely 
loosely  worded,  and  I  am  perfectly  ready 
to  admit  that  I  think  expediency  is  very 
much  in  favour  of  the  view  of  those  who 
say  that  there  were  not  three  vacancies  at 
the  time  of  this  creation ;  because,  un- 
questionably, it  is  much  in  consonance 
with  the  evident  object  of  the  statute  that 
a  peerage  should  only  become  extinct  when 
the  peer  and  the  peerage  both  cease  to- 
gether. 

That  is  the  view  of  a  very  large  majority 
of  the  learned  judges,  who  have  gone  into 
this  case  very  attentively,  and  that  ma- 
jority being  very  decided,  and  very  strong 
against  the  view  that  I  have  propounded, 
namely,  that  there  was  an  extinction  of  a 
peerage  by  the  death,  without  issue,  of 
the  Earl  of  M(yvm1/rath^  I  am  prepared  to 
recommend  your  lordships  to  adopt  that 
view,  and  to  declare  that  there  were  only 
two  peerages  vacant,  (a)  and  that  conse- 
quently there  was  no  power  in  the  Grown 
to  create  the  barony  of  Fermoy.  I  there- 
fore move  that  the  petitioner  has  not 
made  out  his  claim  to  vote  as  one  of  the 
representative  peers  of  Ireland. 


Earl  of  Djbrby:  My  lords,  as  I  was 
the  person  who  first  brought  this  sub- 
ject under  the  notice  of  your  lordships* 
House,  (&)  and  moved  that  it  should  be  re* 
ferred  to  the  Oommittee  for  Privileges,  I 
may  be,  perhaps,  as  much  prejudiced  in 
favour  of  the  view  which  I  have  taken  of 
the  case,  and  perhaps  even  more  so,  than 
the  noble  and  learned  lord  has  confessed 
himself  to  be.  But  I  must  say,  having 
listened  most  attentively  to  the  arflniments 
of  the  learned  counsel  on  both  sides,  and 
also  to  the  very  learned  and  carefully 
drawn  opinions  of  the  learned  judges,  the 
question  appears  to  me  perfectly  free  from 
doubt.  For  I  go  further  than  the  noble 
and  learned  lord,  and  say  that  even  set* 
ting  aside  altogether  the  questions  of 
expediency  and  of  contemporaneous  ex- 
position of  the  law,  and  the  universal 
practice  prevailing  from  the  year  1802, 
and    the    fact    that    this    question    was 

— ' ■ —-■•■- ■      -         — — ■ n 

(a)  Those  of  Tyrconnell  and  Melbourne. 
(6)  See  above,  p.  7t8. 
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virtually  decided  by  the  non-creation  of 
anotherpeer  within  a  few  years  after  the 
Act  of  Union,  when  all  the  parties  to  the 
Act  of  Union  must  have  perfectly  well 
known  what  was  the  intention  of  it,  and 
setting  aside  the  last  clause  of  the  fourth 
^.rticle  of  the  Act,  which,  in  my  mind, 
throws  a  very  clear  and  distinct  light 
upon  the  first  part,  I  cannot  even  then  go 
so  far  as  to  say  that  I  think  that  the  first 
clause  of  the  Act  would  bear  the  interpre- 
tation which  it  appears  to  the  noble  and 
learned  lord  that  it  mi^ht  bear,  because  I 
cannot  help  thinking  it  incorrect  to  say 
that  by  the  death  of  the  Earl  of  Mountrath 
a  peerage  was  extinct.  By  the  death  of 
the  Ean  of  MountrcUh  there  is  no  doubt 
that  a  title  was  extinct;  but,  although 
there  may  be  several  titles,  yet  all  those 
titles  confer  but  one  peerage.  Some  of 
the  learned  judges  have  given  a  meaning 
to  the  word  "peerage"  which  puts  the 
difi*erent  parts  of  this  Act  in  perfect 
unison  together,  namely,  that  **  peerage" 
was  the  status  and  condition  of  a  peer, 
and  that,  although  one  peer  might  hold 
together  many  titles,  yet  that  he  had  by 
virtue  of  his  titles  but  one  peerage ;  and 
that,  consequently,  so  lone  as  one  of  those 
titles  remained  in  him  or  bis  descendants, 
there  was  not  an  extinction  of  a  peerage, 
although  the  peerage  was  robbea  of  one, 
two,  or  three  of  the  titles  appertaining  to 
it.  I  think,  my  lords,  that  that  is  the  fair 
and  reasouable  construction  of  the  word 
*'  peerage."  It  is  used,  undoubtedly,  in 
another  sense  in  another  part  of  this  Act. 
It  is  used  in  a  somewhat  loose  way  in 
speaking  of  the  whole  peerage  of  Ireland, 
meaning  the  whole  collective  body  of 
peers.  But,  as  applied  to  extinctious,  it 
clearly  does  not  refer  to  each  separate 
title  (which  is  the  effect  of  the  argument 
in  support  of  the  claim,  although  a  separate 
title  is  not  a  separate  peerage),  but  to  a 
reduction  in  point  of  number  of  those  who 
enjoy  the  status  and  coDdition  of  a  peer. 
In  this  sense  there  was  no  diminution  in 
the  number  of  peers  by  the  death  of  the 
Earl  of  Mountrath,  and  in  that  sense  the 
Act  appears  to  have  been  invariably  con- 
strued irom  the  period  of  the  Union  down 
to  the  present  time. 

Of  coarse  it  is  great  satisfaction  to  me, 
who  brought  this  matter  to  your  lordships' 
notice,  to  find  that  the  opinion  which  I 
had  humbly  entertained  is  supported  by  a 
very  large  majority  of  the  learned  judges. 
Though,  no  doubt,  the  two  dissenting 
judges  are  men  of  very  distinguished 
eminence  and  ability,  yet  the  preponder- 
ance  of  opinion  is  so  strong  on  the  other 
side,  that  I  think  ^our  lordships  can 
hardly  be  in  error  m  agreeing  to  the 
motion  which  has  now  been  made  by  the 
noble  and  learned  lord. 

DkDATK  in  THR  COMMITTKE  FOB  PjilVILBOK6,  KaKL  OF  l^EttBt. 


Lord  GiJiPBELL:  My  lords,  it  gives  me 
most  sincere  satisfaction  to  fina  thatmy 
noble  and  learned  friend  the  Lord  Chan- 
eeUor  has  moved  this  resolution.  This 
appears  to  me  as  plain  a  question  as  I 
have  ever  had  to  consider  since  I  have  had 
the  honour  to  act  in  a  judicial  capacity. 
I  cannot  entertain  any  doubt  thai  the 
intention  of  the  legislature,  as  expressed 
in  the  Act  of  Parliament,  was  that  there 
should  not  be  a  power  in  the  Grown  to 
create  a  new  poer  of  Ireland  unless  the 
number  was  oiminiBhed  by  three.  You 
are  not  to  look  at  dignities,  but  it  is  to  be 
decided  per  capita.  Was  the  number  of 
peers  diminished  by  the  extinction  P  It 
seems  to  me  quite  clear  that  it  was  the 
intention  of  the  legislature  as  expressed 
in  the  Act  of  Union,  that  when  the  number 
of  Irish  peers  was  diminished  by  three, 
and  only  then,  there  should  be  a  power  to 
create  a  new  peerage  until  the  number 
was  reduced  to  100,  and  that  after  the 
number  was  reduced  to  100,  then  totiet 
qitoties,  as  often  as  that  number  was 
lessened  by  one,  vacancies  should  be  filled 
up,  so  that  the  number  of  100  should  be 
maintained.  That  intention  is  clearly  and 
manifestly  declared  in  the  Act  of  Parlia- 
ment. The  words  of  the  Act  clearly  indi- 
cate iJiat  intention.  Looking  at  the  first 
part  of  the  article  in  question,  the  mean- 
ing of  **  peerage"  may  well  be  the  status 
of  a  peer;  and,  looking  no  further,  it 
might  be  fairly  construed  to  mean  that  it 
is  necessary  that  the  number  of  peers 
should  be  lessened  by  three  before  a  new 
peer  can  be  created  But  when  you  come 
to  the  latter  part  of  the  article,  respecting 
the  100  peers,  all  doubt  is  removed  There- 
fore we  must  conclude  that  it  is  used  in 
the  same  sense  in  both  parte  of  the  article. 
And  that  shows  that  the  power  of  the 
Crown  to  create  a  new  peer  of  Ireland 
only  applies  when  the  number  is  dimin- 
ished by  three,  when  there  are  three 
peerages  in  that  sense  of  the  word  extinct. 

The  Committee  resolved,  that  the  pe- 
titioner had  not  made  out  his  claim  to 
vote  for  representative  peers  of  Ireland. 

This  resolution  having  been  reported  to 
the  House  it  was : — 

*•  Resolved  and  Adjudged  by  the  Lords 
Spiritual  and  Temporal  in  Parliament 
assembled,  that  the  petitioner  hath  not 
made  out  his  claim  to  be  admitted  as  a 
Temporal  Peer  of  Ireland,  to  vote  at  the 
election  of  the  Lords  Temporal  to  repre- 
sent the  Peerage  of  Ireland  in  the  Parlia* 
ment  of  the  United  Kingdom."(a) 

The  petitioner  was  afterwards  created 
Baron  Fermoy,  in  the  county  of  Cork,  in 

(a)  Lords'  Journ.  1866,  July  1,  p.  836. 
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the  peerage  of  Ireland^  bj  letters  patent 
of  September  10th,  1856.  This  second 
creation  proceeded  opou  the  extinction  of 
the  MellK)ame  and  Tyrconnell  peerages, 
and  of  the  viscountj  of  O'Neill,  Febmary 
12th,  1855.(a)  Baron  Fermoy  again  peti- 
tioned the  House  of  Lords  that  his  right 
to  Yote  at  the  election  of  peers  for  Ire- 
land to  sit  in  the  United  Kingdom  might 
be  admitted.  His  petition  was  referrea  to 
the  Committee  for  Priyileges,  who  re- 
ported that  he  had  made  ont  his  claim, 
July  dOth,  1857.(6)     Lord  Fermoy  after. 

(a)  See  above,  p.  727n. 

(^6)  The  last  creation  in  the  peerage  of  Ireland 
was  that  of  Lord  Uathdonell  in  1868.  lu  1874 
the  Select  Committee  of  the  Hoase  of  Lords  on 
the  Representative  Peerage  of  Scotland  and 
Ireland  reported  that  it  was  desirable  that  Her 
Majesty  thoold  be  advised  to  renoance  her  an- 
doubted  prerogative  of  creating  Irish  peers,  with 
a  view  to  a  modification  of  the  Fourth  Article 
of  Union  (Pari.  Tapers,  1874,  H.L.  140).  On 
July  9th,  1875,  the  House  of  Lords  voted  an 
address  to  the  Crowo,  prayiog  that  this  power 


wards  sat  in  the  Honse  of  Commons  for 
Marylebone. 

Matebials  made  use  07. — The  reports  of 
the  argument  and  of  the  debate  in  the 
Committee  for  Priyileges  in  5  H.L.  716 ; 
the  answers  of  the  Judges  printed  by 
order  of  the  House  of  Lords. 

in  the  Crown  of  creating  Irish  peers  might  not 
stand  in  the  way  of  the  consideration  by  Farlia> 
ment  of  any  measure  relating  thereto  (Hansard, 
vol.  225,  p,  1284).  On  July  26th  the  Cro\vu 
granted  the  pi-ayer  of  the  petition.  In  1876-7  a 
a  bill  dealing  with  the  subject  passed  the  Jjords 
(see  Hansard,  vol.  228,  p.  1169),  but  was  with- 
drawn in  the  Commons.  In  1 878  a  bill  was  iniro- 
dnced  and  withdrawn  in  the  Honse  of  Commons. 
Ulster's  Boll  of  the  Peers  of  Ireland, of  July  25th, 
1895,  shows  that  at  that  date  there  were  174  peers 
of  Ireland,  of  whom  85  were  also  peers  of  England , 
Great  Britain,  or  the  United  Kingdom,  leaving 
89  peers  who  were  peers  of  Ireland  only.  The 
provisions  of  the  Act  of  Union  enabling  the 
Crown  to  keep  up  the  number  of  Irish  peers  not 
peers  of  Great  Britain  or  the  United  Kingdom 
to  100  have  not  been  acted  on. 
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CREMIDI  against  POWELL. 
(The  "  Gerasimo.") 


Proceedings  before  the  Judicial  Committee  (^)  of  the  Privy 
Council,  on  Appeal  from  the  High  Court  of  Admiralty, 
March  2nd,  3rd,  and  24th,  1867.     (Reported  in  11  Moo.  P.C.  88.) 

Appeal  from  the  judgment  of  the  High  Court  of  Admiralty  condemning  as  prize  of  war  a  cargo 
of  com  shipped  on  board  the  Gercuimo.  The  cargo  was  the  property  of  Ionian  merchants  carry- 
ing on  business  at  Galatz  in  the  Principality  of  Moldavia,  150  miles  from  the  mouth  of  the  Danube, 
and  had  been  shipped  there  on  board  the  Gerttsimoj  a  Wallachian  vessel,  after  a  declaration  of  war 
between  England  and  Russia,  and  while  the  Principalities  of  Moldavia  and  Wallachia  were  in  the 
military  occupation  of  the  Russians,  who  disclaimed  any  intention  of  incorporating  them  with  the 
Russian  dominions.  The  Gerasimo  was  captured  off  one  of  the  mouths  of  the  Danube.  Before 
the  date  of  the  capture  the  English  and  French  admirals  had  proclaimed  an  effectire  blockade 
of  the  mouths  of  the  Danube  to  prevent  the  transport  of  provisions  to  the  Russians. 

Held  by  the  Judicial  Committee  reversing  the  judgment  of  the  High  Court  of  Admiralty,  and 
decreeing  the  restitution  of  the  cargo  with  costs  and  damages — 

1.   War. — Traders, — National  Character. —  Territory  in  Occupation  of  Enemjf* 

The  national  character  of  a  trader  is  to  be  decided  by  the  national  character  of  the  place 
where  the  trade  is  carried  on  ;  but  after  a  declaration  of  war  foreign  traders  are  allowed 
a  reasonable  time  to  remove  their  property  from  belligerent  territory. 
The  mere  occupation  and  possession  of  territory  by  an  enemy's  forces,  as  in  this  case  by  the 
Russians,  is  not  enough  to  make  such  territory  hostile  and  its  inhabitants  enemies. 

S.  Blockade. — Notice  of. — Object  of. 

A  ship  which  has  entered  a  blockaded  port  before  the  blockade  is  entitled  to  come  out  with 

any  cargo  shipped  before  notice  of  the  blockade. 
The  blockade  of  a  port  is  prima  facie  notice  of  the  blockade  to  all  the  ships  in  such  part» 

but  the  blockade  of  a  river's  mouth  is  not  primd  facie  notice  to  ships  in  a  port  150 
miles  up  the  river. 
Where  a  blockade  has  been  established  for  the  declared  purpose  of  preventing  the  import  of 
provisions  into  a  port,  it  is  not  a  breach  of  such  blockade  to  leave  such  port  with  a  cargo 
of  provisions. 

3.  JOuty  of  Captors. 

It  is  the  duty  of  captors  to  send  their  prize  to  some  port  in  Het  Majesty's  dominions  as 
soon  as  possible,  and  to  procure  the  examination  in  preparatory  of  the  principal  officers 
of  the  vessel,  and  to  deposit  on  oath  in  the  Admiralty  Court  all  papers  found  on  board  ; 
and  they  caimot  excuse  themselves  by  the  alleged  exigencies  of  the  servicoi  or  by  the 
impossibility  of  finding  a  commissioner  to  take  the  examination  in  the  port  to  which  the 
prize  was  sent. 

4.  Practice. — Status  of  Foreign  States, 

The  facts  necessary  to  enable  the  Committee  to  judge  of  the  status  of  the  Principalities  of 
Moldavia  and  Wallachia  were  obtained  by  communication  with  the  Foreign  Offioe.(s) 


(1)  Present  the  Right  Hon^  T.  Pemberton  Leigh  (afterwards  Lord  Kingsdown),  Sir  Edward 
Ryan,  Sir  John  Dodsoxij  and  Sir  John  Patteson. 
(9)  See  The  Ionian  Ships,  above,  pt  483. 
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This  was  an  appeal  by  the  owners  of 
the  cargo  shipped  on  board  the  Gerasimo 
from  the  judgment  of  the  High  Court  of 
Admiralty  condemning  the  ship  and  cargo 
as  enemy  B  property,  and  also  for  breach  of 
the  blockade  of  the  mouth  of  the  Danube. 
The  case  raised  questions  (1)  as  to  the 
effect  of  the  Russian  occupation  of  the 
Principality  of  Wallachia,  (2)  as  to  whether 
a  blockade  instituted  for  the  declared 
purpose  of  preyenting  the  importation  of 
provisions  was  broken  by  a  vessel  coming 
out  laden  with  a  cargo  of  provisions,  (3)  as 
to  the  duty  of  captors  in  dealing  with  prize. 

The  Gerasimo  was  a  Wallachian  ship, 
laden  with  a  cargo  of  Indian  corn, 
belonging  to  Messrs.  Epaminonda  Pana 
4"  Co.,  merchants  at  Galatz,  subjects 
of  the  Ionian  Islands.  The  ship  left 
Galatz  in  the  month  of  July  1854,  bound 
to  Trieste  in  Austria,  and  on  the  19th  day  of 
July  was  captured  by  Her  Majesty's  steam- 
ship of  war  VesuviuSt  coming  out  of  the 
Snuna  mouth  of  tlie  Danube,  and  sent  to 
Ck)n8tantiaop]e.  The  ship  was  released  upon 
security  being  given,  but  the  cargo  was 
sold  at  Constantinople  under  circum- 
stances hereinafter  stated.  As  the  captors 
failed  to  take  any  further  steps  to  obtain 
the  condemnation  of  the  ship  and  cargo 
as  prize  of  war,  proceedings  were  com- 
menced in  the  Hign  Court  of  Admiralty  of 
Eneland  by  the  claimant  Cremidi,  on  behalf 
of  die  owners  of  the  cargo,  against  Richard 
AihmorePoweU  and.  Francis  Bart  Dyhe,  Her 
Majesty's  Procurator-General,  to  compel 
the  captors  to  proceed  to  adjudication. 

The  claim  for  the  restoration  of  the 
cargo  was  made  on  the  21st  of  June  1855. 
On  the  23rd  June  the  claimant's  proctor 
took  out  a  monition  against  the  captors  to 
proceed  to  abjudication.  The  captors 
Drought  in  an  affidavit  of  Mr.  Totmg,  their 
agent  in  Ensland,  from  which  it  appeared 
that  Mr.  Nicholson  (a  Commissioner  sent 
out  by  the  Court  of  Admiralty  to  Con- 
stantinonle)  had  proceeded  thither  on  this 
case,  ana  also  on  the  cases  of  the  Aspasia 
and  the  Achilles,  for  the  purpose  of  examin- 
ing witnesses,  and  a  return  from  him,  with 
papers  annexed,  was  brought  into  Court. 

The  ship  was  condemned  on  the  2nd  of 
November  1855,  no  claim  for  restitution 
having  been  made  in  respect  of  her. 

On  the  14th  of  November  1855  the 
claim  for  the  cargo  came  on  for  hearing, 
when  it  appeared  by  the  claim  that  the 
real  owners  wore  Epaminonda  Pa/na  dh 
Go,,  described  as  subjects  of  the  Ionian 
Islands,. the  place  of  their  actual  residence 
not  being  set  forth.  The  claimant,  Cre- 
mitU,  appBared  to  be  their  agent  in  Lon- 
don. The  claimant  prayed  for  a  decree  of 
restitution,  with  costs  and  damages.  The 
cvptorsprayed  for  a  decree  of  condemna- 
^(m.    Tne  Court  admitted  the  claim  for 


the  carKO,  and  directed  further  proof  to  be 
given  by  tiie  claimant  as  to  the  cargo 
being  the  property  of  his  principals,  and 
allowed  both  parties  to  bring  in  further 
j  proof  as  to  the  non-examination  of  wit- 
nesses by  the  captors  in  preparatory,  and 
also  as  to  whether  the  sale  of  the  cargo 
was  by  consent  of  all  concerned.  The 
captor  8  proctor  filed  an  affidavit  of  the 
respondent  Powell,  and  of  La  Fontaine, 
prize  agent  for  the  British  squadron  in 
the  Black  Sea,  explaining  the  omission  to 
examine  the  master  and  crew  in  prepara- 
tory as  due  to  their  having  quittea  the 
vessel,  and  also  as  to  the  sale  of  the  cargo. 
The  claimant  in  further  proof  bronght  in 
a  bill  of  lading  of  the  cargo,  and  a  pro 
forma  account  of  the  sales  of  the  cargo  at 
the  port  of  destination. 

On  the  15th  of  July  and  1st  of  August 
1856,  the  cause  was  fully  argued  upon 
further  proof. 

The  Judge  of  the  Admiralty  Court  (the 
Bight  Hon.  Dr.  Lushington),  by  his  inter- 
locutory decree,  dated  the  8th  of  August 
1856,  pronounced  the  cargo  to  have  be- 
longed,  at  the  time  of  the  capture  thereof, 
to  enemies  of  the  Crown  of  Great  Britain, 
and,  as  such,  liable  to  confiscation,  and 
condemned  the  same  as  prize.  The  present 
appeal  was  interposed  on  behalf  of  the 
owners  of  the  cargo  against  this  decree. 

BEifORS  THB  Judicial  Commitibe. 
March  2nd  and  3rd,  1857. 

Dr.  Addams  and  Dr.  Twiss  for  the  appel- 
lant, and  the  Queen* s  Advocate  (Sir  John 
Harding)  and  Dr.Deane  for  the  respondents. 

The  principal  question  argued  was, 
whether  the  owners  of  the  cargo  were  to 
be  considered^  as  alien  enemies  by  reason 
of  the  possession  which  the  Bussians  held 
of  Moldavia  and  Wallachia,  at  the  time  of 
the  shipment  of  the  car^o.  On  this  point 
the  following  authorities  were  cited: — 
The  India/n  Chief, (a)  The  President,{h)  The 
Anna,(c)  The  Boedes  Lust,{d)  The  Mag- 
nus,{e)  1  Kent  Com.  82,  Story  On  Prize 
Courts  (Pratfs  ed.)  p.  3.  Further  questions 
were  raised,  as  to  wnether  Galatz  could  be 
treated  as  an  enemy's  port ;  whether  it 
had  been  blockaded  at  all  as  against 
neutrals;  and  whether  the  notification  of 
blockade  was  such  as  to  prohibit  egress  as 
well  as  ingress;  the  Frau  Ilsabe,(f) 
Wheaton,  Elements  of  International  Law, 
p.  595  (6th  ed.). 

As  to  the  duty  of  captors  to  bring 
the  chief  officers  of  the  captured  ship  to 

(a)  8  0.  Rob.  18. 
(6)  5  C.  Bob.  277. 
(<?)  6  C.  Rob.  873. 
id)  5  C.  Kob.  2^3. 
(e)  1  C.  Rob.  81. 
(/)  4  C.  Rob,  68. 
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the  nearest  Britifih  port,  and  examine 
them  in  preparatory,  and  to  proceed  at 
once  to  adjudication,  the  following  cases 
were  cited : — The  Bothnea  and  Janstofftia) 
TJis  Arabella  and  The  Madevra,(h)  The 
Suldah,{c)  The  Wahhington,(d)  The  Spectt- 
latton,(e)  The  Madonna  del  Bv/i'so,(f)  The 
PeacocJe.ig) 

Judgment  was  reserved  in  this  as  well 
as  the  previous  appeals  of  the  Aspasia  and 
the  Achilles,  which  involved  the  same 
question. 

March  24th,  1857. 

Judgment. 

The  Bight  Hen.  T.  Pembebton  Leigh  : 
This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Admiralty,  dated  the  8th 
of  August  1856,  condemning  the  cargo  of 
the  ship  Gerasimo  as  lawful  prize. 

At  the  time  of  her  capture  this  ship  was 
bound  to  Trieste  with  a  cargo  of  Indian 
com  which  she  had  taken  on  board  at 
Galatz.  She  was  sailing  under  Wallachian 
colours,  and  on  the  19th  of  July  1854, 
during  the  prosecution  of  her  voyage,  was 
captured  as  she  was  coming  out  of  the 
Sulina  mouth  of  the  Danube,  by  Her 
Majesty's  ship  Vesuvine,  under  the  com- 
mand of  Captain  PoweU, 

It  was  the  duty  of  the  captors,  as  soon 
as  possible,  to  send  their  prize  to  some 
convenient  port  in  Her  Majesty's  domi- 
nions for  flkdjudication,  to  procure  the 
examination  in  preparatory  of  the  prin- 
cipal officers  of  the  vessel,  and  to  deposit 
in  the  Admiralty  Court,  upon  oath,  all 
papers  found  on  board  the  vessel,  in  order 
that  speedy  justice  might  be  done,  and 
that  the  property,  if  illegally  seized,  might 
be  restored,  with  as  little  delay  as  possible, 
to  the  owners.  None  of  these  steps  were 
taken ;  the  vessel  and  her  cargo  were  sent 
to  Constantinople,  and  detained  there, 
together  with  the  crew  till  (after  a  delay, 
as  to  the  cargo,  of  nearly  three  months, 
and  as  to  the  diip,  of  nearly  eight  months), 
the  vessel  was  released  upon  security,  and 
the  cargo  sold  at  Constantinople. 

The  captors  appear  after  this  to  have 
taken  no  steps  wnatever  in  the  matter 
until  they  were  stimulated  to  action  by 
the  owners  of  the  cargo. (^) 

On  the  21st  of  June  1855  a  claim  was 
brought  into  the  Admiralty  Court  by  Ore- 

(a)  2  Gallison  (U.S.)  78. 

(6)  2  Gallison  (U.S.)  367. 

(c)  3  C.  Rob.  235, 

{(f)  6  C.  Rob.  275. 

(e)  2  C.  Rob.  293. 
(/)  4  C.  Rob.  169. 

ig)  4  C.  Rob.  185. 

(a)  As  to  the  4aty  of  captors,  see  now  the 
Kaval  Prize  Act,  1864,  27  &  28  Vict.  c.  25. 
ss.  16-83. 


midi,  in  which  he  claimed  the  cargo  on 
behalf  of  Ej^aminonda  Pana  &  Co.,  who 
are  merchants  at  Galatz,  and  on  their 
behalf  demanded  restitution,  with  costs 
and  damages,  and  at  the  same  time  he 
sued  out  a  monition  requiring  the  captors 
to  proceed  to  adjudication. 

The  captora  proceeded  acx^ordingly,  and 
on  the  14th  of  November  1855  the  case 
was  heard  upon  the  claim. 

There  was  an  absence  of  the  usual  eyi- 
dence  in  such  cases ;  there  was  no  ezami- 
nation  of  the  witnesses  in  preparatory ;  no 
affidavit  yerifying  the  ship's  papers  made 
recente  facio,  but  an  affidavit  sworn  by 
Captain  Powell,  on  the  30th  August  1855, 
more  than  twelve  months  after  the  seizure, 
verifying  certain  papers  as  being  all  the 
papers  which  were  foun^  on  board  the 
vessel,  none  of  which  related  to  the 
carffo.  The  captors,  however,  produced  an 
affidavit  by  a  gentleman  of  tne  name  of 
Young,  who  stated  that  he  was  the  agent 
in  England  of  the  captors,  and  that  he  had 
received  a  letter  from  Captain  PotoeZI,  dated 
in  the  month  of  May  1855,  informing  him 
that  the  cargoes  of  this  and  other  ships 
sent  to  Constantinople  had  been  sold  at 
that  place  with  the  consent  of  the  owners 
thereof,  and  the  proceeds  deposited  in  the 
hands  of  an  agent.  There  was  also  a  cer- 
tificate by  Mr.  Nicholson,  who  had  been 
sent  out  (under  what  circumstances  it  does 
not  appear)  as  a  Commissioner  appointed 
by  the  Court  of  Admiralty  to  take  evidence 
on  the  subiect  at  Constantinople,  and 
Nicholsoti  therebv  certified  that  he  had 
been  informed  that  the  master  and  the 
whole  of  the  crew  of  the  Gerasimo  had 
long  since  quitted  her,  and  could  not  any- 
where be  found. 

The  only  evidence  of  proper^  on  the 
part  of  the  claimant  was  the  affidavit  of 
Gremidi,  who  stated  his  belief  tliat  J^pamt- 
nonda  Pana  ^  Co.,  subjects  of  the  Ionian 
Islands,  were  the  owners,  and  that  no 
enemy  had  any  interest  in  it.  Neither  the 
affidavit  nor  the  claim  stated  anything  as 
to  the  place  of  residence  of  Epaminonda 
Pana  ^  Co. 

The  learned  judse  therefore  made  an 
Order,  dated  the  Uth  of  November  1855,  by 
which  he  admitted  the  claim  of  Oremiai 
for  the  cargo,  bat  directed  furUier  proof 
to  be  given  by  the  claimant  as  to  the  pro- 
perty thereof,  and  also  allowed  both  pai'ties 
to  bring  in  further  proof  as  to  the  non* 
examination  of  witnesses  in  preparatory, 
and  as  to  whether  there  was  any  i^gree- 
ment  as  to  the  sale  of  the  cargo;  such 
further  proof  to  be  given  without  pi'ejadice 
to  the  question  of  costs  and  damages. 

The  cause  was  heard  on  further  proof  in 
July  and  August  1856,  when  the  learned 
judge  was  of  opinion  that  the  owners  were 
to  be  considered  as  enemies  of  the  FritidL 
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Crown  at  the  time  of  the  Beizure,  and  that 
the  claimants  had  therefore  no  persona 
standi  in  the  Gonrt.  The  groands  of  the 
decision  are  thus  stated  in  the  report  of 
the  judgment  printed  at  the  end  of  the 
respondents'  case.  After  referring  to  two 
documents  hroaght  in  by  the  cmimants 
upon  further  proof,  the  learned  judge 
expresses  himself  in  these  terms : — 

"  It  appears,  therefore,  that  the  claimants  (the 
owners  of  the  oargo)  were  merchants  resident  at 
Galatx  at  the  time  of  shipment,  and  that  being 
so,  the  next  question  is,  what  national  character 
the  law  impresses  upon  them.  Galats  is  in 
Moldavia;  Moldayia  was  in  possession  of  the 
Rossians ;  and  so  long  as  any  territory  is  in 
possession  of  the  enemy,  I  apprehend  that  the 
law  declares  that  all  the  inhabitants  thereof,  and 
all  the  persons  resident  therein  and  carrying  on 
trade,  are  to  be  considered  as  enemies  with 
respect  to  that  trade.  The  owners  of  the  cargo 
are  erroneously  described  as  Ionian  subjects, 
they  being  resident  at  Galats,  and  undoubtedly 
they  are  not  entitled  to  that  character  for  the 
purposes  of  trade.  Had  the  truth  been  stated 
in  the  first  instance,  I  should  have  disposed  of 
the  case  at  once." 

Upon  this  ground  the  learned  judge 
felt  himself  under  the  necessity  of  con- 
demning the  cargo,  but  he  added — 

"that  he  should  have  experienced  very  great 
difficulty  in  coming  to  the  conclusion  that  the 
claimants  had  proved  their  property  in  the 
cargo  claimed,  even  if  they  were  entitled  to  any 
persona  standi  in  the  Court." 

Upon  the  present  appeal  the  question 
is,  whether  the  owners  of  the  cargo,  in 
regard  to  this  claim,  are  to  be  considered 
as  alien  enemies ;  and  for  this  purpose  it 
will  be  necessary  to  examine  most  care- 
fully both  the  prmciples  of  law  which  are 
to  gOTern  the  case,  and  the  nature  of  the 

S«ses8ion  which  the  Russians  held  of 
oldayia  at  the  time  of  this  shipment. 

Upon  the  general  principles  of  law 
applicable  to  this  subject  there  can  be  no 
dispute.  The  national  character  of  a 
trader  is  to  be  decided  for  the  purposes  of 
the  trade,  by  the  national  character  of  the 
place  where  it  is  carried  on. 

If  a  war  breaks  out,  a  foreign  merchant 
carrying  on  trade  in  a  belligerent  country 
has  a  reasonable  time  allowed  him  for 
transferring  himself  and  his  property  to 
another  country.  If  he  does  not  avail 
himself  of  the  opportunity,  he  is  to  be 
treated,  for  the  purposes  of  the  trade,  as 
a  subject  of  the  Power  under  whose  do- 
minion he  carries  it  on,  and,  of  course,  as 
an  enemy  of  those  with  whom  that  Power 
is  at  war.  Nothing  can  be  more  just  than 
this  principle;  but  the  whole  foundation 
of  it  is,  thiat  the  country  in  which  the 
merchant  trades  is  enemy  s  country. 


Now  the  question  is,  what  are  the  cir- 
cumstances necessary  to  conyert  friendly 
or  neutral  territory  into  enemy's  teiTi- 
toryP  For  this  purpose  is  it  sufficient 
that  the  territory  in  quebtion  should  be 
occupied  by  a  hostile  force,  and  subjected, 
during  its  occupation,  to  the  control  of 
the  hostile  Power,  so  far  as  such  Power 
may  think  fit  to  exercise  control ;  or  is  it 
necessary  that,  either  by  cession  or  con- 
quest, or  some  other  means,  it  should, 
either  permanently  or  temporarily,  be  in- 
corporated with,  and  form  part  of,  the 
dominions  of  the  inyader  at  the  time 
when  the  question  of  national  character 
arises  P 

It  appears  to  their  lordships  that  the 
first  proposition  cannot  be  maintained.  It 
is  impossible  for  any  judge,  however  able 
and  learned,  to  haye  always  present  to  his 
mind  all  the  nice  distinctions  by  which 
general  rules  are  restricted;  and  their 
lordships  are  inclined  to  think  that,  if  the 
authorities  which  were  cited  and  so  ably 
commented  upon  at  this  bar  had  been  laid 
before  the  judge  of  the  Court  below,  he 
would,  perhaps,  have  qualified  in  some 
degree  tne  doctrine  attributed  to  him  in 
the  judgment  to  which  we  have  referred. 

With  respect  to  the  meaning  of  the  term 
**  dominions  of  the  country,"  and  what  is 
necessary  to  constitute  dominion.  Lord 
StoweU  has  in  several  cases  expressed  his 
opinion.  In  the  case  of  The  Fama{a)  he 
lays  it  down  that  in  order  to  complete  the 
right  of  property,  there  must  be  both 
right  to  the  thing  and  possession  of  it, 
both  jus  ad  rem  and  jus  in  re. 

'*  This,"  he  observes,  **  is  the  general  law  of 
property,  and  applies,  I  conceive,  no  less  to  the 
right  of  territory  than  to  other  rights.  Even  in 
newly-discovered  countries,  when  a  title  is 
meant  to  be  established  for  the  first  time,  some 
act  of  possession  is  usually  done  and  proclaimed 
as  a  notification  of  the  fact.  In  transfer,  surely, 
when  the  former  rights  of  others  are  to  be  super- 
seded and  extinguished,  it  cannot  be  less  neces- 
sary that  such  a  change  should  be  indicated  by 
some  public  acts,  that  all  who  are  deeply 
interested  in  the  event,  as  the  inhabitants  of 
such  settlements,  may  be  informed  under  whose 
dominion  and  under  what  laws  they  are  to  live.'' 

The  importance  of  this  doctrine  will 
appear  when  the  facts  with  respect  to  the 
occupation  of  the  principalities  come  to  be 
examined. 

That  the  national  character  of  a  place 
is  not  changed  by  the  mere  circumstance 
that  it  is  in  the  possession  and  under  the 
control  of  a  hostile  force,  is  a  principle 
held  to  be  of  such  importance  that  it 
was  acted  upon  by  the  Lords  of  Appeal  in 
1803  in  the  St.  Domingo  cases  of   The 

(a)  5  C.  Rob.  115. 


795] 


Cremidi  againM  PcmM,  1857. 


[796 


Dart  and  Happy  Gouple,(a)  when  the  rule 
operated  with  extreme  hardship. 

In  the  case  of  The  ManiUa,{h)  Lord 
Btowell  g^yes  the  following  account  of 
those  decisions — 

"  Seyeral  parts  of  it  (the  island  of  St.  Do- 
mingo) bad  been  in  the  actual  possession  of 
insurgent  negroes  who  had  detached  them,  so 
&r  as  actual  occupancy  could  do,  from  the 
mother  couutry  of  France  and  its  authority,  and 
mfuntained,  within  those  parts  at  least,  an  inde- 
pendent goYemment  of  their  own.  And  although 
this  new  power  had  not  been  directly  and  for- 
mally recognized  by  any  express  treaty,  the 
British  Government  had  shown  a  favourable 
disposition  towards  it  on  the  ground  of  its 
common  opposition  to  France,  and  seemed  to 
tolerate  an  intercourse  that  carried  with  it  a 
pacific  and  even  friendly  complexion.  It  was 
contended,  therefore,  that  St.  Domingo  could 
not  be  considered  as  a  colony  of  the  enemy. 
The  Court  of  Appeal,  however,  decided,  though 
after  long  deliberation  and  with  much  expressed 
reluctance,  that  nothing  had  been  declared  or 
done  by  the  British  Government  that  could 
authorise  a  British  tribunal  to  consider  this 
Island  generally,  or  parts  of  it  (notwithstanding 
a  Power  hostile  to  France  had  established  itseu 
within  it,  to  that  degree  of  force,  and  with  that 
kind  of  allowance  nrom  some  other  States),  as 
being  other  than  still  a  colony,  or  parts  of  a 
colony  of  the  enemy.  There  can  be  no  doubt 
that  the  strict  legal  principle  of  that  decision 
was  correct." 

On  the  other  hand,  when  places  in  a 
friendly  country  have  been  seized  by  and 
are  in  possession  of  the  enemy,  the  same 
doctrine  has  been  held. 

While  Spain  was  in  the  occupation  of 
France,  and  at  war  with  Great  Britain, 
the  Spanish  insurrection  broke  out,  and 
the  British  Goyemment  issued  a  procla- 
mation that  all  hostilities  against  Spain 
should  immediately  cease.  A  great  part  of 
Spain  was  still,  noweyer,  occupied  by 
French  troops,  and  amonffst  others,  the 
port  of  St.  Andero.  A  ship  called  the 
Santa  Anna  was  captured  on  a  yoyage,  as 
it  was  alleged,  to  St.  Andero,  and  Lord 
Stowell  (c)  obseryed — 

'*  Under  these  public  declarations  of  the 
State  establishing  this  general  peace  and  amity, 
I  do  not  know  that  it  would  be  in  the  power  of 
this  Court  to  condemn  Spanish  property,  though 
belonging  to  persons  resident  in  those  parts  of 
Spain  which  are  at  the  present  moment  under 
French  control,  except  under  such  circumstances 
as  would  justify  the  confiscation  of  neutral 
property." 

The  same  principle  has  been  acted  on 
in  the  courts  of  common  law. 

(a)  See  £dw.  1,  and  in  the  Courts  below, 
Stewart,  Reports  of  Vice- Admiralty  Cases, 
Halifax,  pp.  801,  65. 

(6)  Edw.  3. 

(O  Edw.  182. 

JUPOMflKT. 


In  the  case  of  Donaldson  y.  Thompson  (a), 
the  Russian  troops  were  in  possession  of 
Corfu  and  the  other  Ionian  Islands,  though 
the  form  of  a  Bepublic  was  prescryed,  and 
it  was  contended  that  the  Islands  must  be 
considered  as  substantially  part  of  the 
territory  of  the  Russian  Empire,  if  the 
Russian  power  was  there  dominant,  and 
the  supreme  authority  was  in  the  Russian 
commander ;  or,  if  not,  that  the  Republic 
must  be  considered  as  a  co-belligerent 
with  Russia  against  the  Porte,  since  the 
Emperor  of  Russia  deriyed  the  same  ad- 
yantages,  in  a  military  point  of  yiew,  from 
this  occupation  of  the  islands  as  if  he  had 
seized  it  hostilely,  or  the  Ionian  Republic 
had  been  his  ally  in  the  war  he  was  carry- 
ing on.  Both  these  propositions,  howeyer, 
were  repudiated  by  Loro  EUenborotLfh^  and 
afterwards,  on  a  motion  to  set  aside  the 
verdict  by  the  Court  of  King's  Bench, 
Lord  EUmborough  obseryed — 

"  Will  anyone  contend  that  a  goyernment 
which  is  obliged  to  yield  in  any  quarter  to  a 
superior  force  becomes  a  co-belligerent  with  the 
power  to  which  it  yields  ?  It  nwy  as  well  be 
contended  that  neutral  and  beUigerent  mean 
the  same  thing." 

The  same  dootrine  was  afterwards  laid 
down  by  the  Court  of  King's  Bench  in 
Hagedom  y.  Bellih),  in  the  case  of  a  trade 
carried  on  with  Hamburg,  which  had  been 
for  several  years,  and  at  the  time  was,  in 
the  military  occupation  of  the  French. 

The  distinction  between  hostile  occupa- 
tion and  possession  clothed  with  a  legal 
right  by  cession  or  conquest,  or  confirmed 
by  length  of  time,  is  recognised  by  Lord 
Stowell  in  the  case  of  The  BoUetta,ic)  A 
question  there  arose  whether  certain  pro- 
perty belonging  to  merchants  at  Zante, 
which  had  been  captured  by  a  British 
priyateer,  was  to  be  considered  as  French 
or  as  Russian  propertg^;  that  question 
depending  upon  the  national  character  of 
Zante  at  the  time  of  the  capture.  Lord 
Stowell  obsenres,  p.  173 — 

"  On  the  part  of  the  crown  it  has  been  con- 
tended that  the  possession  taken  by  the  French 
was  of  a  forcible  and  temporary  nature,  and  that 
such  a  possession  does  not  change  the  national 
character  of  the  country  until  it  is  confirmed  by 
a  formal  cession,  or  by  long  lapse  of  time. 

"  That  may  be  true,  where  possession  has  been 
taken  by  force  of  arms  and  by  riolence ;  but 
this  is  not  an  occupation  of  that  nature.  France 
and  Russia  had  settled  their  difPerences  by  the 
treaty  of  Tilsit,(if)  and  the  two  countries  being  at 
peace  with  each  other,  it  mnst  be  understood  to 
have  been  a  voluntary  surrender  of  the  territory 
on  the  part  of  Russia." 

(a)  I  Camp.  429. 
(6)  1  M.  &  8.  450. 
(c)  Edw.  171. 
Id)  See  above,  p.  48 j^. 


797] 


Oremidi  against  Powell,  1857. 


[798 


On  this  ground  he  held  the  territoiy  to 
have  beoome  French  territory,  remarking 
in  a  Bnbseqnent  passage  of  his  judgment 
that  this  was  a  cession  by  treaty,  and  not 
an  hostile  occupation  by  force  of  arms, 
liable  to  be  lost  again  the  next  day. 

These  authorities,  with  the  other  cases 
cited  at  the  Bar,  seem  to  establish  the 
proposition  that  the  mere  possession  of  a 
territory  by  an  enemy's  force  does  not  of 
itself  necessarily  convert  the  territory  so 
oc(7upied  into  hostile  territory,  or  its  in- 
habitants into  enemies. 

It  is  necessary  now  to  inquire  what 
was  the  iiature  of  the  possession  of 
Moldavia  by  the  Bussians,  at  the  time 
when  the  shipment  in  question  was  made. 

The  nolitical  position  of  the  provinces 
of  Molaavia  and  Wallachia  is  very  anoma- 
lous. They  are  classed  by  Wheaton  amongst 
semi-sovereign  state8.(a)  By  the  conven- 
tion of  Ackermann  in  1826,(5)  between 
Bussia  and  Turkey,  it  was  provided 
that  the  government  of  those  provinces 
should  be  administered  by  Hospodars 
chosen  from  amongst  the  native  Boyars, 
and  they  were  to  enjoy  their  authority 
for  the  term  of  seven  years.  By  the  treaty 
of  Adrianoplc,(c)  between  the  same  powers 
in  1829,  and  by  a  separate  Act  anneiced  to 
that  treaty  with  respect  to  the  provinces 
of  Holdavia  and  WaIlaohia,(c2)  it  was  pro- 
vided that  the  Hospodars,  instead  of  being 
elected  for  a  term  of  seven  years  only, 
should  in  future  hold  their  dignities  for 
life,  and  that  they  should  freely  administer 
the  internal  affairs  of  those  provinces  in 
concert  with  their  respective  divans.  It 
was  further  provided  that  the^  should 
pay  a  fixed  tribute  to  the  Forte  m  lieu  of 
certain  charges  to  which  they  were  pre- 
viously subject,  and  be  free  ft*om  all  other 
exactions.  The  inhabitants  were  to  enjoy 
full  liberty  of  commerce  for  the  produc- 
tions of  their  soil  and  their  industry, 
without  any  restriction,  except  such  as 
the  Hospodars,  in  concert  witn  their  re- 
spective divans,  should  establish.  They 
were  to  be  at  liberty  freely  to  navigate 
the  Danube  with  their  own  vessels,  fur- 
nished with  passports  by  their  govern- 
ment ;  and  it  was  provided  that  the  Prutb, 
which  bounds  one  side  of  Moldavia,  should 
continue  to  be  the  limit  of  the  empires  of 
Bussia  and  Turkey. 

This  independent  administration  was  en- 
joyed by  tne  two  provinces  at  the  time 
when  the  differences  arose  between  Bussia 


(a)  Wheaton,  iDteroatioDal  Law,  ed.  Boyd, 
§  86,  &c. 

(6)  Hertslet,  Map  of  Europe  by  Treaty, 
vol.  1,  p.  747. 

(e)  A.  vol.  8,  p.  818. 

(d)  /6.  vol.  S,  p.  824, 


and    Turkey    in    the    year    1853.    Their 

fovernment  was  administered  by  the 
[ospodar  of  each  province,  with  the 
assistance  of  a  council ;  thev  had  a  national 
flag,  and  a  Charge  d* Affaires  resident  at 
Constantinople. 

The  Sultan  having  refused  compliance 
with  demands  made  upon  him  by  Itussia, 
the  Emperor  gave  orders  that  his  troops 
should  enter  the  Danubian  Principalities, 
and  on  the  26th  of  June  1853,  he  issued  a 
manifesto,(a)  declaring,  in  the  following 
terms,  the  grounds  upon  which,  and  the 
purposes  for  which,  this  step  was  taken — 

'*  Having  exhausted  all  the  means  of  per- 
suasion, and  all  the  means  of  obtaining  in  a 
friendly  manner  the  satisfaction  due  to  our  just 
reclamations,  we  have  deemed  it  indispensable  to 
order  our  troops  to  enter  the  Danubian  Princi- 
palities, to  show  the  Porte  how  far  its  obstinacy 
may  lead  it.  Nevertheless,  even  now  it  is  not 
oar  intention  to  commence  war.  By  the  occu- 
pation of  the  Principalities  we  wish  to  have  in 
our  hands  a  pledge  which  will  guarantee  to  us 
in  every  respect  the  re-establishment  of  our 
rights.  We  do  not  seek  conquests.  Russia 
di>es  not  need  them.  We  demand  satisfaction 
for  a  legitimate  right  openly  infringed." 

On  the  2nd  and  3rd  days  of  July  1853 
the  Bussian  troops,  under  Prince  GoriS' 
ehahofff  crossed  the  Pruth  and  entered 
Moldavia;  and  upon  that  occasion  the 
Prince  issued  a  proclamation (&)  to  the  in- 
habitants  of  Moldavia  and  Wallachia,  in 
which  be  declared — 

"  We  come  amongst  yon  neither  with  projects 
of  conquest,  nor  with  the  intention  of  modifying 
the  institotions  under  which  you  live,  or  the 
political  position  which  solemn  treaties  have 
guaranteed  to  vou.*' 

The  proclamation  then  stated  that  the 
occupation  was  onlv  provisional,  and  that 
on  the  day  on  which  the  Emperor  should 
obtain  the  reparation  due  to  him  and 
guarantees  for  the  future,  the  Bussian 
troops  should  return  within  the  frontiers 
of  Bussia ;  and  it  concluded  with  exhort- 
ing the  inhabitants  to  engage  with  security 
in  their  agricultural  labours  and  com- 
mercial speculations,  and  to  be  obedient 
to  the  laws  under  which  they  lived,  and  to 
the  established  authorities. 

The  Bussian  Government  informed  the 
Hospodars  that  their  relations  with  the 
Porte  must  be  broken  off,  and  Uiat  all 
action  on  the  part  of  the  sovereign  power 
must  for  a  time  cease;  that  the  fixed 
tribute  which  they  were  accustomed  to 
pay  to  the  Porte  must  be  stopped.  But 
the  Hospodars  were  not  removed  from 
o£Sce ;  they  continued,  with  the  assistance 
of  the  Administrative  Council,  to  conduct 

(a)  Ann.  Reg.  1858,  Hist.,  p.  278, 
(.6)  lb.  p.  268. 
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the  affairs  of  tlie  Gorernment,  and  the 
Wallachian  flag  continned  to  be  used. 
When  war  afterwards  was  declared  be- 
tween Enssia  and  Turkey,  the  two  Hos- 
podars  were  recalled  by  the  Porte,  and 
directed  to  leave  the  government  in  the 
hands  of  a  provisional  conncil  of  Boyars. 
A  Bassian  commissary  was  appointed  to 
condnct  the  government  in  their  stead, 
bnt  nothing  was  said  or  done  by  the 
Russian  Government  to  change  the  nature 
of  the  occupation,  or  to  indicate  any 
intention  of  converting  into  a  conquest 
what  had  been  originally  announced  as  a 
provisional  and  temporary  measure.  On 
the  contrary,  when  General  Budberg  was 
appointed  commissary,  the  Bassian 
Government  avoided  giving  him  tbe  title 
of  Governor,  as  being  one  which  was  cal- 
culated to  give  rise  to  misapprehension  as 
to  the  Emperor's  intentions^  which  re- 
mained those  of  not  incorporating  the 
provinces.  (Sir  Oeorge  Ham/iUon  Beymow^a 
despatch  to  Lord  Olarendon,  dated  No- 
vember 5th,  1863.) 

The  occupation,  hoirever,  such  as  it  was, 
led  to  a  declaration  of  war  by  the  Porte 
in  October  1853,  and  in  that  war  England 
and  France  engaged  as  allies  of  the  Sul- 
tan in  the  following  spring,  (a)  Austria  and 
Prassia,  though  not  actively  engaged  as 
belligerents,  were  not  less  opposed  to  the 
occupation  of  the  Principalities,  and  nego- 
tiations were  entered  into  by  both  these 
Powers  with  Russia  for  the  purpose  of 
securing  the  immediate  evacuation  of  the 
Provinces  by  the  Russian  troops. 

The  Russian  Minister,  in  his  answer  to 
the  demands  of  Austria  on  the  17-29th 
June  1854, (&)  stated  that  from  the  moment 
when  the  Porte  declared  war  against 
Russia  the  occupation  of  the  Principali- 
ties, whatever  might  have  been  its  original 
character,  had  been  for  Russia  only  a  mili- 
tary position,  the  maintenance  or  aban- 
donment of  which  was  entirely  a  matter 
connected  with  strategical  considerations. 
The  answer  then  contained  the  following 
passage — 

'<Our  august  master  still  wisheR,  as  he  has 
always  wished,  peace.  He  has  no  desire — we 
have  repeated  it,  and  we  repeat  it  once  more — 
either  to  prolong  indefiuitely  the  occupation  of 
the  Principalities,  or  to  establish  himself  there 
in  a  permanent  manner,  or  to  incorporate  them 
with  his  dominions,  still  less  to  overthrow  the 
Ottoman  Government." 

On  the  8th  August  1854  Prince  Gorts* 
chdkoff  annoanced  that  the  Emperor  of 
Russia  had  ordered  the  complete  evacu- 
ation of  the  two  Principalities,  and  soon 


(a)  Ann.  Reg.  1858,  Hist.,  pp.  289,  295. 
(6)  76.  1854,  Hist.  p.  284. 
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afterwards    the    Russian   troops    retired 
across  the  Pruth. 

It  seems  impossible  to  hold  that  by 
means  of  an  occupation  bo  taken,  so  con- 
tinued, and  so  terminated,  Moldavia  ever 
became  ])art  of  the  dominions  of  Russia, 
and  its  inhabitants  subjects  of  Russia, 
and,  therefore,  enemies  of  those  with 
whom  Russia  was  at  war.  The  utmost  to 
which  the  oocnpation  could  be  held  to 
amount  to  was  a  temporary  suspension  of 
the  sueeravnete  of  the  Porte,  and  a  tem- 

S>rary  assumption  of  that  sueserainete  by 
ussia ;  but  the  national  character  of  the 
country  remained  unaltered,  and  anv  in- 
tention to  alter  it  was  disclaimed  by 
Russia.  At  what  period,  then,  could 
foreigners  dwelling  there  be  said  to  have 
that  notice  of  a  change  in  the  dominion 
and  in  the  laws  under  which  they  were 
to  live,  to  which  Lord  Stotodl  refers, 
in  the  case  of  The  Famafifl)  At  what 
period  were  they  under  the  obligation  of 
changing  their  domicile  in  it,  under  the 
l>enarty,  if  they  omitted  to  do  so,  of  beine 
treated  as  enemies  of  Great  Britain  P 
Molda\da  and  Wallachia  were  not  treated 
by  the  Porte  as  enemies,  and  it  would  be 
siufinilar  if  these  countries,  though  not 
held  to  be  enemies  by  Turkey,  should  be 
held  to  be  enemies  of  the  allies  of  Turkey. 
That  the  Wallachian  flag  was  recognised 
both  by  the  Russian  and  Turkish  autho- 
rities sufficiently  appears  from  the  docu- 
ments before  the  Court ;  and  their  lord- 
ships have  ascertained,  by  oommunioation 
with  the  Foreign  Office,  the  other  facts 
above  stated;  and,  further,  that  no  act 
was  ever  done  by  the  British  Government 
to  change  the  national  character  of  the 
provinces  in  relation  to  Great  Britain ; 
and  without  some  such  act  the  oocupa* 
tion  by  the  Russians,  under  tbe  circum« 
stances  stated,  could  not  produce  such  an 
effect. 

Being  of  opinion,  therefore,  that  the 
claimants  have  a  penona  etandi  in  the 
Court,  we  have  now  to  consider  the  effect 
of  the  evidence  upon  further  proof. 

The  only  evidence  offered  on  further 
proof  by  the  claimants  (if,  indeed,  it  is  to 
be  treated  as  evidence),  consisted  of  the 
production  of  two  documents,  a  bill  of 
lading,  and  an  account ;  to  both  of  which 
the  learned  judge  of  the  Court  below  re- 
fers in  his  judgment,  as  showin^f  that  the 
claimants  of  the  property  are  to  be  con- 
sidere<l  as  Moldavians,  for  the  purposes 
of  this  case.  I'he  bill  of  lading  is  not 
verified  by  any  affidavit,  it  purports  to 
bear  date  at  Galatz,  on  the  30th  of  June 
1864,  and  to  be  siened  by  Caralambo  8. 
Pana,  the  master  of  the  Wallachian  brig 


(a)  5  C.  Bob.  115, 
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Oeratimo,  and  to  acknowledge  the  ship* 
xnent  at  Qalatz,  by  Messrs.  Mpaminonaa 
Fana  ^  Co.,  for  account  aud  risK  of  whom^ 
soever  it  may  concern,  of  838  chilos  of 
maize  of  Moldavia,  of  good  qaality,  dry, 
sifted,  and  in  good  condition,  conbigned, 
at  Trieste  or  Venice,  to  the  order  of  Sig- 
ner Antonio  de  Balli,    The  acconnt  is  what 
is  termed  a  fro  formd  acconnt,  and  pur- 
ports to  be  signed  by  Balli,  at  Trieste. 
His  signature  is  attested  by  two  witnesses, 
and  the  signature  both  of  Bdlli  and  the 
witnesses  is  attested  by  a  Notary  Public, 
whose  official  character  of  a  notary,  and 
whose    signature    are    attested    by    the 
British    Yice-Consul    at   Trieste.      This 
document  is  headed — 

**  Messrs.  Pana  &  Co.,  Galaiz,  pro  formd 
account  of  cargo  of  Indian  corn,  on  board  the 
Wallachian  brig  Gerasimo,  Pana.** 

It  purports  to  state,  in  the  first  place, 
what  would  have  been  the  gross  proceeds 
of  the  cargo  at  Trieste  on  the  20tn  of  No- 
vember 1854;  and  it  then  contains  an 
account  of  the  charges  which  would  have 
attended  the  sale,  including  commission. 
It  seems,  therefore,  that  this  account  was 
made  out  as  between  Pa/na  Sf  Co,  as  the 
shippers  aud  Balli  as  consignee  and  agent 
for  the  sale. 

Though  these  documents  were  produced 
onlv  on  ihe  further  proof,  the  account  of 
Bafli  had  been  made  out  long  before,  with 
a  view,  probably,  to  the  proceedings  then 
in  contemplation ;  for  it  appears  to  have 
been  made  on  the  17th  of  April  1855,  and 
signed  and  witnessed  before  the  notary  on 
the  19th  of  that  month.  This  was  before 
any  c|uestion  of  property  had  been  raised, 
and  it  therefore  does  not,  except  inciden- 
tally, show  the  right  of  proper^. 

On  the  part  of  the  captors  evidence  was 
produced  as  to  the  other  two  points, 
namely,  the  omission  to  examine  wit- 
nesses in  preparatory ,  and  the  sale. 

The  material  evidence  upon  both  these 
points  is  given  in  the  affidavit  of  La  Fon- 
taine, made  at  Constantinople  on  the  16th 
of  February  1856,  in  which  he  says  that 
since  the  20th  of  August  he  has  acted  as 
Prize  Agent  for  the  British  Squadron 
in  the  Black  Sea;  that  the  Oerasimo 
was  brought    to    Constantinople    on  the 

day  of  August  (not  naming  the  day) ; 

that  at  such  times  the  exigencies  of  the 
service  totally  precluded  mo  possibility 
of  sending  the  ship  down  to  Malta  for  ad- 
judication ;  that  later  in  the  year,  when  it 
was  proposed  to  send  the  skip  down  to 
Malta  for  adjudication,  owing  to  her  nn- 
seaworthy  state,  and  the  difficulty  at  that 
time  of  sending  a  sufficient  prize  crew  to 
navigate  her  to  Malta,  she  was  detained  at 
Constantinople  by  the  Admiral-Superin- 
tendent there. 
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He  then  proceeded  to  state  matters  re- 
lating to  the  sale,  and  concludes  thus : — 

"  And  the  deponent  further  made  oath  that  as 
there  was  no  Vice- Admiralty  Court,  and  no 
standing  Commissioner  at  Constantinople,  it 
was  impossible  to  get  any  of  the  said  crew  ex- 
amined there;  and  that  after  they  had  been 
detained  for  a  considerable  time  on  board  her, 
they  were  allowed  to  leave  her  wthout  being 
examined ;  and  the  vessel  was  delivered  up,  and 
her  cargo  sold,  in  pursuance  of  the  above-men- 
tioned arrangements." 

This  is  the  only  evidence  by  which  it  is 
attempted  to  justify  the  non-examination 
of  witnesses  in  preparatory. 

IThe  learned  judge  proceeded  to  discuss 
evidence  as  to  whether  the  sale  of  the 
cargo  was  made  with  the  consent  of  the 
cargo  owner.] 

This  sale  seems  to  have  been  made 
without  the  knowledge  of  JB?,  Pana  <&  Go,, 
or  8.  Pana,  their  agent,  for,  on  the  6th  of 
November  1854,  he  presented  a  petition 
to  the  British  Consulate,  stating  that  he 
was  authorised  by  E.Pa/tia  §r  Oo.,  the  pro- 
prietors of  the  cargo,  to  sell  it,  and  re- 
ceive the  proceeds,  and  praying  that  he 
might  be  at  liberty  to  do  so,  depositing 
the  proceeds  in  the  hands  of  the  Royal 
Britannic  Chancery  until  it  should  be 
definitely  settled  as  to  the  fate  of  the 
cargo,  he  being  ready  to  tender  valid 
security  for  the  due  deposit  of  the  price 
obtained. 

Nothing  further  appears  upon  the  evi- 
dence or  documents,  but  it  is  obvious  that 
some  further  arrangement  was  made,  for 
it  was  agreed  between  the  Counsel  at 
the  Bar  that  the  proceeds  of  the  cargo  had 
been  paid  over  to  Patia  ^  Co.  or  their 
agent  on  security  being  given  to  answer 
the  amount  in  case  of  condemnation. 

The  (question  for  their  lordships  to 
decide  is,  what  is  the  efiect  of  this  evi- 
dence with  reference  to  the  three  points : 
the  property,  the  sale,  and  the  omission  to 
examine  witnesses ;  and  upon  none  of  these 

Soints  are  they  able  to  find  any  serious 
oubt. 

At  Constantinople,  where  the  facts 
were  probably  known,  and,  at  all  events, 
were  capable  of  easy  proof,  no  doubt  was 
ever  suggested  as  to  the  fact  of  Pana  4*  Co. 
being  owners  of  the  cargo  through  the 
whole  of  the  long  proceedings  which  led 
to  the  sale.  They  were  dealt  with,  both 
by  the  captors  and  the  shipowner,  as  the 
proprietors ;  they  were  called  upon  in  that 
character  to  pav  the  freight;  they  were 
called  upon  in  tnat  character  to  consent  to 
the  sale ;  they  were  called  upon  in  that 
character  to  be  responsible  for  the  amount 
in  case  of  condemnation;  and  can  it  be 
argued  that  they  are  only  to  be  treated 
as  owners  in  case  of  condemnation,  and 
not    in    case    of    restitution?     At   the 
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hearing  of  the  olaim,  none  of  these  facts 
appeared.  At  the  hearing  on  further 
proof,  the  yiew  taken  of  the  case  by 
the  learned  judge  made  it  unnecessary 
to  investigate  them.  The  affidavit  of 
La  Fontaine  was  calculated  to  mislead 
anybody  who  had  not  carefully  examined 
the  documents  to  which  it  refers ;  the 
inaccuracies  in  it  were  not  pointed  out  at 
this  Bar,  and  were  probably,  therefore, 
not  brought  to  the  notice  of  the  learned 
judge  of  the  Court  below.  When  the 
documents  are  examined,  it  appears  to 
their  lordships  that  no  fair  doubt  as  to  the 
property  can  be  raised  by  the  captors. 
Indeed,  the  respondents'  own  case  on  their 
lordship's  table  states  that  the  cargo  was 
sold  with  the  consent  of  Spiridione  Fana, 
the  agent  of  the  proprietor  of  the  cargo. 
Can  a  doubt  be  suggested  whether  the 
principals,  for  whom  Spiridione  Pana  was 
agent,  were  Epaminonaa  Pana  §f  Co.,  of 
Galatz  ? 

As  to  the  sale,  the  evidence  clearly 
shows  that  it  took  place  under  circum- 
stances which,  cannot  in  the  least  prejudice 
the  right  of  the  owners  to  relief. 

Then  as  to  the  excuse  for  the  non- 
examination  of  the  witnesses,  there  is 
literally  none  whatever.  What  is  the  value 
of  a  statement  by  La  Fontaine  of  what  the 
exigencies  of  the  public  service  would  or 
would  not  permit  r  What  knowledge  has 
he  upon  the  subject,  even  if  what  appears 
in  this  case  was  calculated  to  induce  the 
Court  to  place  entire  confidence  on  his 
accuracy?  But  if  the  exigencies  of  the 
public  service  did  not  permit  the  sending 
these  vessels  either  to  England  or  Malta, 
are  the  claimants  to  suffer?  Is  it  their 
fault  that  there  wa«  no  Commissioner  for 
the  esaminatiou  of  witnesses  at  Constanti- 
nople, or  that  crews  could  not  be  spared 
to  send  the  vessel  to  Malta?  Is  it  con- 
sistent with  justice  that  the  crews  should 
bo  kept  prisoners  and  the  ship  and  cargo 
detained  without  the  least  authority  at 
Constantinople;  that  the  captors  should 
take  no  steps  whatever  for  more  than 
twelve  months  to  proceed  to  adjudication ; 
that  the  claimants  should  lose  all  the 
advantage  of  having  the  examination  of 
their  own  witnesses;  and  that  for  all 
these  wrongs  they  should  be  entitled  to 
no  remedy  ? 

It  was  strongly  insisted  by  the  appellant 
that  the  penalty  on  the  captors  for  omit- 
ting to  comply  with  the  rales  of  the  Prize 
Court,  if  such  omission  were  unaccounted 
for  or  not  sufficiently  explained,  was  a  for- 
feiture of  all  their  rights  and  restitution 
to  the  claimants  with  costs  and  damages ; 
and  authorities  were  cited  which  were 
supposed  to  warrant  that  proposition.  It 
is  not,  in  theii*  lordships'  view,  necessary 
to  adopt  in  this  case  so  severe  a  rule,  and 
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they  think  it  will  be  more  satisfiftctory  to 
examine  the  grounds  on  which  it  is  at- 
tempted to  justify  the  seizure  and  on 
which  condemnation  is  required. 

The  ground  now  suggested  is,  that  the 
Oerasimo  was  guilty  of  a  breach  of 
blockade  in  coming  out  of  the  Danube 
when  the  mouths  of  that  river  were  in  a 
state  of  notified  blockade.  It  is  singular 
that  if  this  were  the  ground  of  capture,  no 
notice  whatever  of  the  blockade  should 
have  been  contained  in  the  affidavit  origi- 
nally prepared  for  Captain  Powell  to  swear 
when  the  seizure  was  made,  and  the  facts 
recent ;  tliat  notice  of  it  should  be  intro- 
duced for  the  first  time  in  the  affidavit 
made  by  him  on  the  30th  of  Aug^ust  1855 ; 
and  that  even  in  that  late  affidavit  it  is 
not  stated  that  breach  of  blockade  was  the 
cause  of  seizure. 

There  is  no  doubt,  however,  that  breach 
of  blockade,  whether  it  was  the  cause  of 
seizure  or  not,  may  be  used  as  ground  of 
condemnation,  if  the  circumstances  of  the 
case  bring  it  within  the  law. 

What,  then,  were  the  circumstances? 
In  the  summer  of  1854,  the  Russian  forces 
in  the  Turkish  territories  were  straitened 
for  provisions.  The  allied  fleets  desired 
to  prevent  the  importation  of  provisions 
up  the  Danube,  and  with  that  view  the 
two  admirals  in  command  of  the  English 
and  French  fleets  issued  a  proclamation, 
dated  the  2nd  of  June  1854,  in  which  they 
declared,  to  all  whom  it  might  concern, 
that  they  hnd  established  an  efiective 
blockade  of  the  Danube,  in  order  to  stop 
all  transport  of  provisions  to  the  Russian 
armies ;  they  declared  that  this  blockade 
incladed  all  those  mouths  of  the  Danube 
which  communicate  with  the  Black  Sea, 
and  they  apprized  all  vessels  of  every 
nation  that  they  will  not  be  able  to  enter 
the  river  till  further  orders  (^*  qu^iU  ne 
pourront  entrer  dans  ce  fleuve  juequ*d 
nouvel  ordre'").{a) 

On  the  26th  of  June  the  Russians  for- 
bade all  export  of  cereals  after  the  2nd  of 
July.  Any  exportation  of  cereals,  there- 
fore, was  in  furtherance  of  the  objects  of 
the  allies,  and  to  the  prejudice  of  the 
Russians.  Could  a  Moldavian  merchant 
imagine,  if  he  had  heard  of  this  blockade, 
that  he  was  to  be  liable  to  capture  by  the 
allies  for  exporting  provisions,  when  the 
whole  purpose  of  the  blockade  was  de- 
clared to  be  to  prevent  their  import  ? 

But,  by  the  rules  of  law,  a  ship  which 
has  entered  a  blockaded  port  before  the 
blockade,  is  entitled  to  come  out  again ; 
and  if  she  has  a  cargo  taken  on  board 
before  notice  of  the  blockadci  she  is  en- 
titled to  bring  it  out.    The  blockade  of  a 

(a)  See  State  Papers,  vol.  44,  p.  894. 
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port  is  primd  facie  notioe  of  the  existoace 
of  the  blockade  to  all  who  are  within  it, 
because  the  inhabitants  who  see  the  block- 
ading ships  off  their  coast  cannot  be  well 
ignorant  of  the  blockade.  Bnt  this  was 
no  blockade  of  the  port  of  Gralatz,  bnt  a 
blockade  of  the  months  of  the  Danube ; 
Gralatz  lying  on  its  banks  up  the  river,  at 
a  distance  of  150  miles  from  its  mouth. 

In  this  caso  the  ship  had  entered  the 
river  before  the  blockade,  the  cargo  was 
taken  on  board  on  the  30th  of  June,  and 
the  ship  must  have  sailed  on  or  before  the 
2nd  of  July,  otherwise  she  would  have 
been  detained  hy  the  Bnssians.  If  she 
had  no  notice  of  the  blockade  she  was,  on 
that  general  ground,  entitled  to  bring  out 
her  cargo ;  if  she  had  notice,  she  never 
could  suppose  that,  according  to  the  noti- 
fication,  she  could  be  liable  to  capture; 
bnt  if  the  case  had  been  open  to  any  sus- 
picioii,  thoueh,  in  fact,  there  is  none,  no 
weight  could  be  given  to  such  suspicion 
when  the  claimant  has  been  deprived, 
hy  the  wrongful  act  of  the  captors,  of  the 
opportunity  of  affording  the  explanations 
which  the  rules'  of  law  were  intended  to 
secure  to  him. 

Of  the  law  applicable  to  the  case,  as  it 
appears  to  their  lordships,  they  cannot  ex- 
prees  their  opinion  better  than  in  the  lan- 
guage used  oy  the  learned  judge  of  the 
Court  below  in  the  beginning  of  his  judg- 
ment on  the  hearing  before  him.  He 
says — 

"  On  the  part. of  the  claimant  a  very  long  argu- 
ment was  addressed  to  the  Ck>aTt  impogumg  the 
conduct  of  the  captors,  aud  charging  them  with 
having  improperly  brought  the  vessel  to  Con- 
stautiuople.    It  has  b^n  further  stated  that 


there  being  do  means  of  examining  witnesses  at 
Constantinople  great  unnecessary  delay  had  oc- 
curred, and  that  the  captors  were  responsible 
for  such  delay  and  all  the  consequences.  The 
Court  is  not  disposed  to  deny  the  truth  and  jus- 
tice of  the  principle  contended  for ;  on  the  con- 
trary, I  am  clearly  of  opinion  that  if  a  delay  in 
bringing  to  adjudication  and  the  non-examina- 
tion of  witnesses  arose,  though  it  may  be  almost 
impossible  for  the  Government  of  the  belliger- 
ent nation  to  prevent  such  occurrence^  still  that 
neutrals  ought  to  be  indemnified  if  injustice  has 
been  done  them.  The  captors  in  the  first  in- 
stance, though  they  may  be  perfectly  blameless, 
are  responsible  to  the  neutrals,  and  they  must 
look  to  their  own  Government  for  redress  if 
they  have  been  compelled  to  make  good  any 
injury  sustained  by  neutrals  in  consequence  of 
their  fulfilling  the  commands  which  they  dare 
not  disobey.  In  many  cases  the  captains  of 
of  some  of  Her  Majesty's  cruisers  may  have  a 
discretion  to  release  at  once,  but  this  may  not 
be  so  in  case  of  a  blockade,  when  special  orders 
may  have  been  given  to  capture  and  detain." 

In  this  statement  of  the  principles  of 
law  their  lordships  cordially  concur. 
What  claim  the  captor.  Captain  PotoeU^ 
may  have  upon  Her  Majesty's  GK)vemment 
it  is  not  their  duty  to  judge,  nor  have  they 
any  means  of  forming  an  opinion.  But  as 
regards  the  claimants  his  conduct  appears 
to  be  without  any  excuse,  and  their  lord- 
ships have  no  hesitation  in  advising  resti- 
tution of  the  cargo,  with  costs  and  damages 
against  the  captors. 

Matekials  iCADB  USE  OF. — The  report  in 
II  Moo.  P.C.  88,  and  the  printed  oases  on 
behalf  of  the  appellants  and  respondents 
in  Mr.  Mooters  collection  of  Privy  Council 
Cases  in  the  Middle  Temple  Library. 
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ESPOSITO  against  BOWDEN. 
Judgment  of  the  Court  of  Queen's  Bench  on  demubrer  in  an  action 

FOR  breach  of  a  CHARTER  PARTY,  BEFORE  LORD  CAMPBELL,  L,C.J.,0) 

Wiqhtman,   Erle,(*)  and  Cuompton,  JJ,,  April   20th,  and  28th, 
1855.     (Reported  in  4  E.  &  B.  963  ;  24  L.J.  N.S.  Q.B.  210  ;  and  1  Jur, 

N.S.  729.) 

Proceedings  in  the  Exchequer  Chamber  in  error  from  the  Court 
of  Queen's  Bench,  before  Jervis,  C.J.,  Pollock,  C.B.,  Alderson,  B., 
Cresswell,  Crowder,  and  Willes,  J  J.  May  let,  1866  and  May  29th, 
1857.  (Reported  in  7  E  &  B.  763 ;  27  LJ.  N.S.  Q.B.  17 ;  3  Jur.  N.S. 
1209.) 

Action  by  the  master  of  a  Neapolitan  yessel  against  the  charterer  for  failure  to  load  a  cargo  at 
Odessa  in  Russia  pursuant  to  the  charter,  and  for  demurrage. 

Plea  that  the  charterer  was  a  British  subject,  and  that  bd^ore  the  lay  days  (3)  expired  there  had 
been  a  declaration  of  war  between  the  Queen  and  the  Emperor  of  Russia,  by  which  it  became 
impossible  for  the  charterer  to  load  such  cargo  without  dealing  with  the  Queen's  enemies. 

The  Court  of  Exchequer  Chamber,  on  writ  of  error  from  the  Queen's  Bench,  held,  reversing  the 
judgment  of  the  Court  below— 

War  ^Trading  with  the  Enemy — Contract  of  Ajffreightment, 

That  the  plea  was  good,  because  it  was  primd  foLcie  unlawful  for  a  British  subject  not 
domiciled  in  a  neutral  country  to  ship  a  cargo  in  an  enemy's  port,  even  on  board  a 
neutral  vessel,  without  the  licence  of  the  Crown. 

A  declaration  of  war  imports  a  prohibition  of  commercial  intercourse  and  correspondence 
with  the  inhabitants  of  an  enemy's  couutry  without  the  licence  of  the  Crown,  and 
trading  with  the  inhabitants  of  an  enemy's  country  is  trading  with  the  enemy.  Semhle 
that  the  prohibition  extendji  even  to  the  removal  from  the  enemy's  country  of  merchandise 
acquired  before  the  war. (4) 

A  contract  of  affreightment  is  dissolved  by  the  outbreak  of  war  rendering  its  further 
performance  illegal  or  impossible  (s)  and  is  not  revived  by  the  subsequent  issue  of 
Orders  in  Council  relaxing  the  rule  against  trading  with  the  enemy. 


(1)  Afterwards  Lord  Chancellor. 
(8)  Afterwards  Chief  Justice  of  C.P. 

(3)  **  Lay  "or  "  laying  "  days  are  days  allowed  for  loading  or  discharging  cargo,  after  which 
the  ^ip  is  entitled  to  a  stipulated  charge  known  as  demurrage  or  to  damages  for  detention, 

(4)  As  to  neutrals,  see  Cremidi  v.  Powell  above,  p.  787. 

(5)  See  Avery  v.  Bowden,  Reid  v.  Uoskins,  and  Ciemontgon  v.  Blessig,  below,  App.  A,  pp. 
1084-5-8  ;  also  Bailey  v.  IJe  Crespigny,  L.B.  4  Q.B.  180 ;  The  Teutonia,  L.R.  4  A.  &  E.  894, 
4P.C.  171. 


This  was  an  action  by  Andrea  Eepoeito, 
the  master  of  the  Maria  Chriatina,  a 
Neapolitan  vessel,  against  Satnuel  Wilson 
Bowden,  the  charterer,  a  British  subject, 
for  failure  to  load  a  cargo  at  Odessa  pur- 
suant to  the  charter,  and  for  demurrage. 
The  defendant  pleaded  the  dissolution  of 
the  contract  by  reason  of  the  outbreak  of 
war  with  Russia,  which  rendered  its  per- 
formance impossible. 

Fleadhtos. 

The  first  count  of  the  declaration  stated 
that  on  the  16th  September  1858,  by  a 
certain  memorandum  for  charter,  it  was 
mutually  agreed  between  the  plaintiff, 


therein  described  as  of  Naples,  master  of 
the  ship  called  the  Maria  Christina^  of 
Naples,  then  in  Hull,  and  the  defendant, 
that  the  said  ship  should  with  all  con- 
venient speed  take  an  outward  cargo  from 
the  Tyne  to  Naples,  and,  after  discharg- 
ing the  same,  sail  and  proceed  to  Odessa, 
or  so  near  thereto  as  she  might  safely  get, 
and  there  load  from  the  factors  of  the 
freighter  a  full  and  complete  cargo  of 
wheat,  &c.,  and,  being  so  loaded  there- 
with, proceed  to  Falmouth,  &c.,  the  act  of 
God,  the  Queen*s  enemies,  fire  and  all 
and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  what 
nature  or  kind  soever,  during  the  said 
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▼oya^y  always  excepted.  Thirty-fiye 
running  days  to  be  allowed  for  loading 
and  nnloading,  to  commence  ab  the 
port  of  loading  on  her  being  ready  to 
load ;  laying  days  at  her  port  of  discharge 
to  commence,  &c.  And,  for  demnrrage, 
oyer  and  above  the  said  laying  days,  the 
said  freighter  agreed  to  pay  4Z.  per  day, 
detention  by  frost  or  quarantine  not  to  be 
reckoned  as  lay  days.  The  ship  to  be 
addressed  at  the  within  foreign  loading 
ports  to  the  charterer's  agents  free  of 
commission.  Captain  and  owners  to  have 
an  absolute  lien  on  the  cargo  for  freight, 
dead  freight  and  demurrage,  and  char- 
terer's responsibilty  to  cease  on  shipment 
of  cargo.  Penalty  for  non -performance 
of  that  agreement  8oOZ.  The  words  **  de- 
murrage 42.  per  day,"  to  be  inserted  in 
the  bills  of  lading ;  802.  to  be  advanced 
the  master  by  charterers  before  sailing 
trom  Hull,  on  account  of  freight  subject 
to  insurance,  Ac. 

Averment  that  the  defendant  made  de- 
fault in  loading  the  aforesaid  carco,  and 
kept  and  detained  the  said  ship  at 
Odessa  ten  days  over  and  above  the  said 
laying  days,  and  refused  to  pay  the  42.  per 
day  due  and  payable  for  demurrage. 

Flea  (1)  to  the  first  count :  That  the 
defendant  was  and  always  had  been  a  sub- 
ject of  our  Lady  the  Queen ;  and  that 
Odessa,  the  port  where  the  said  ship  was  to 
loBd  her  said  cargo,  is  a  port  of  Russia,  and 
within  the  dominions  of  the  Emperor  of 
Russia.  And  that,  after  the  making  of 
the  charter  party,  and  before  the  ship 
arrived  at  Odessa,  and  before  defendant 
provided  or  purchased  any  car^o  to  be 
loaded  on  board  the  ship,  to  wit,  on  the 
29th  March  1854,  our  Lady  the  Queen  de- 
clared  war  against  the  Emperor  of  Russia ; 
and  fVem  that  time  war  had  existed  be- 
tween our  Lady  the  Queen  and  the  Em- 
peror of  Russia ;  and  Odessa  had  been  a 
nostile  port,  in  the  possession  of  the 
Queen's  enemies.  That,  from  the  time 
war  was  so  declared  as  aforesaid,  it  became 
and  was  impossible  for  him,  the  defend- 
ant, to  perform  his  said  agreement,  and 
fulfil  the  terms  of  the  said  memorandum 
of  charter  without  dealing  and  trading 
with  the  Queen's  enemies ;  of  which  the 
plaintiff,  before  the  expiration  of  the  said 
laying  days  in  the  said  charter  party 
mentioned,  had  notice.  And  the  said 
charter  party,  by  reason  of  the  pre- 
mises, then  became  and  was  wholly  re- 
scinded. 

Replication:  That  by  an  order  or 
declaration  of  Her  Majesty  the  Queen, 
bearing  date  and  made  on  the  same  day 
and  at  the  same  time  on  which  war  was 
BO  declared  as  aforesaid^  to  wit,  on  the 


28th  March  1854,(a)  Her  Majesty  de- 
clared  herself  to  be  desirous  of  render- 
ing the  war  as  little  onerous  as  possible 
to  the  persons  with  whom  she  remained 
at  peace;  and  that  to  preserve  the  com- 
merce of  neutrals  m>m  all  unneces- 
sary obstruction,  her  said  Majesty  was 
willing,  for  the  present,  to  waive  a  part  of 
the  belligerent  rights  appertaining  to  her 
,  by  the  law  of  nations :  and  her  said  Slajesty 
declared  that  she  would  waive  the  right  of 
seizing  an  enemy's  property  laden  on 
board  a  neutral  vessel,  unless  it  should  be 
contraband  of  war,  and  that  it  was  not 
her  said  Majesty's  intention  to  claim  the 
confiscation  of  neutral  property  not  being 
contraband  of  war  found  on  board  of 
enemies'  ships.  That,  by  an  Order  in  Coun- 
cil bearing  date  29th  March  1854,(5)  her 
said  Majesty  ordered  that  Russian  merchant 
vessels  in  any  ports  or  places  within  her  said 
Majesty's  dominions  should  be  allowed  until 
the  10th  May  then  next,  six  weeks  from 
the  date  thereof,  for  loading  their  cargoes 
and  departing  from  such  ports  or  places ; 
and  that  any  Russian  merchant  vessel 
which  prior  to  the  date  of  that  order 
should  have  sailed  from  any  foreign  port 
bound  for  any  port  or  place  in  her  said 
Majesty's  dominions,  should  be  permitted 
to  enter  such  port  or  place,  and  to  dis- 
charge her  cargo,  and  afterwards  forth- 
with to  depart  without  molestation ;  and 
that  any  such  vessel,  if  met  at  sea  bv  any 
of  her  said  Majesty's  ships,  should  be 
permitted  to  continue  her  voyage  to  any 
port  not  blockaded.  And,  by  a  certain 
other  Order  in  Council  made  long  before 
the  eroiration  of  the  said  thirty-five  ran- 
ninff  days,  and  whilstthcrewasyettimeto 
load  the  said  cargo  within  the  said  running 
days,  to  wit,  on  the  15th  April  1854,(c)  it 
was  ordered,  by  and  with  the  advice  of 
Her  Majesty's  Privy  Council,  that  all 
vessels  under  a  neu&al  or  friendly  flag, 
being  neutral  or  friendly  property,  should 
be  permitted  to  import  into  any  port  or 
place  in  Her  Majesty's  dominions  all 
goods  and  merchandise  whatsoever,  to 
whomsoever  the  same  might  belong ;  and 
to  export  from  any  port  or  place  m  Her 
Majesty's  dominions  to  any  port  not 
blockaded  any  cargo  or  goods  not  being 
contraband  of  war,  or  not  requiring  a 
special  permission,  to  whomsoever  the 
same  might  belong ;  and  it  was  thereby 
further  ordered  that,  save  and  except  as 
thereinbefore  excepted,  all  the  subjects 
of  Her  Migesiy,  and  the  subjects  or  citi- 
zens of  any  neutral  or  friendly  state,  should 
and  miffht,  during  and  notwithstanding 
the  said  hostilities   with  Russia,  freely 

(a)  See  below,  App.  E,  p.  1226. 
(6)  See  below,  App.  B,  p.  1225. 
(c)  See  below,  App.  E,  p.  1226. 
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trade  with  all  ports  and  places  whereso- 
ever Bitaate,  which  should  not  be  in  a 
state  of  blockade ;  save  and  except  that  no 
British  vessel  should  under  any  circnm- 
stances  be  permitted  or  empowered  to 
enter  or  communicate  with  any  port  or 
place  which  should  belong  to  or  be  in  the 
possession  or  occupation  of  her  said  Ma- 
jesty's enemies. 

Averment:  That  the  said  ship  Maria 
GhrUtina  was  at  the  time  of  the  making 
of  the  said  charter  i)arty,  and  so  con- 
tinued to  be,  and  still  was,  a  neutral 
vessel,  and  neutral  and  friendly  pro- 
perty, and  sailing  under  a  neutral  and 
friendly  flag :  and  that  the  plaintiff  was, 
during  all  the  time  aforesaid,  and  still  was, 
the  subject  of  a  neutral  state,  and  friendly 
with  her  said  Majesty ;  and  that  the  said 
port  of  Odessa  was  not  in  a  state  of 
olockade  at  any  part  of  the  time  daring 
which  the  said  cargo  could  and  might  and 
ought  to  have  been  loaded  pursuant  to  the 
said  charter  party;  and  that  the  said 
cargo,  so  agreed  to  be  loaded ,  was  not, 
nor  was  any  part  thereof,  contraband  of 
war,  nor  requiring  a  special  permission  to 
be  imported  into  anv  port  or  place  in 
Her  Majesty's  dominions;  and  that  the 
said  cargo  might  and  could  and  ought  to 
have  been  loaded,  parsuant  to  the  said 
charter  party,  in  the  said  neutral  ship, 
notwithstanding  the  said  hostilities. 

Demurrer:  Joinder. 

In  the  Coukt  or  Queen's  Bench. 

Before  Lord  Campbell,  L.C.J. ,  Wight- 
man,  Erle,  and  Crohpton,  J  J. 

The  case  was  argued  on  April  20th, 
1855.  Cur.  adv.  vuli. 


April  28th,  1866. 

JUDOMENT.(a) 

Lord  Campbell,  L.O.J. :  If  the  special 
plea  to  the  first  count  of  the  declaration, 
alleging  that  the  contract  was  dissolved 
before  breach,  be  sufficient,  we  think  that 
the  replication  relying  on  the  Orders  in 
Council  would  be  no  answer  to  it.  The 
first  Order  (of  March  28th)  recognizing 
for  the  occasion  the  principle  that  "free 
ships  make  free  goods,"  has  no  applica- 
tion to  the  loading  of  British  goods  on 
board  a  neutral  ship.  And  the  second 
(of  March  29th),  giving  certain  immuni- 
ties to  Bussian  ships,  is  equally  inap- 
plicable. The  third  Order  (of  April  1 6th), 
if  contemporaneous  with  the  declara- 
tion of  war,  might  have  been  material,  but 
it  could  have  no  operation  to  prevent 
the  alleged  dissolution  of  the  contract ; 

(a>  4  E.  &  B.  976. 


and  the  contract,  once  dissolved,  could 
not  be  redintegrated  by  it.  The  renlioa- 
tion  contains  no  averment  that  this  Order 
in  Council  cnme  to  the  notice  of  the 
defendant  before  the  alleged  breach. 

We  have,  therefore,  to  consider  whether, 
as  alleged  by  the  plea,  the  declaration  of 
war  by  our  Queen  against  the  Czar  of 
Russia  operated  as  a  dissolution  of  the  con- 
tract between  the  plaintifi*  and  the  defend- 
ant. Had  the  promise  sued  upon  been 
that  upon  the  arrival  of  the  ship  at  Odessa 
the  defendant  would  purchase  com  from 
Bussian  merchants  there,  and  therewith 
load  a  complete  cargo  on  board  the  plain- 
tifi^'s  ship,  to  be  carried  thence  to  the 
United  Kingdom  at  a  stipulated  rate  of 
freighti  we  should  have  thought  the  con- 
tract was  dissolved  from  the  time  of 
notice  to  the  parties  of  the  declaration  of 
war.  By  the  lawful  act  of  the  English 
Government,  in  the  exercise  of  the  Boyal 
prerogative,  the  performance  of  the  con- 
tract would  have  been  rendered  illegal, 
and  therefore,  in  the  eye  of  the  law, 
impossible.  That  being  so,  an  English 
subject  would  not  have  been  liable  to 
damages  for  conforming  to  his  duty, 
whether  the  other  party  be  a  fellow  sub- 
ject or  a  neutral.  In  that  case  the  loss 
would  have  arisen  directly  and  ezclusivelv 
and  necessarily  from  the  act  of  the  English 
Grovemment.  There  can  be  no  doubt 
that  trading  ¥rith  an  enemy  without  the 
Queen's  licence  is  illegal ;  and,  in  the  case 
supposed,  the  contract  could  not  possibly 
have  been  performed  without  trading  with 
the  enemy.  Therefore  the  contract  would 
have  been  considered  as  dissolved. 

But  the  defendant's  actual  undertaking 
by  this  charter  partv  was  merely  that  his 
factors  at  Odessa  should  furnish  a  com- 
plete cargo  to  be  loaded  on  board  the 
ship.  There  was  a  possibility,  and  even  a 
prooability,  that  he  might  be  able  lawfully 
to  perform  this,  although  war  should 
break  out  between  Bussia  and  England 
before  the  ship  was  loaded.  If  his 
factors  had  had  a  car^o  purchased  for 
him  awaiting  the  arrival  of  the  ship, 
it  might  have  been  lawfully  loaded  and 
carried  on  the  voyage  according  to  the 
stipulations  of  the  charter  party.  Even 
after  the  arrival  of  the  ship  and  the 
declaration  of  war,  there  was  a  possibility 
that  the  defendant's  factors,  without  any 
breach  of  allegiance  to  the  Crown  of 
England,  might  have  furnished  the  cargo 
from  corn  the  property  of  English  sub- 
jects at  Odessa  or  the  property  of  allies  of 
the  Crown  of  England,  which  it  might 
have  been  meritorious  to  save  from  the 
grasp  of  the  enemy. 

It  certainly  would  have  been  as  unlaw- 
ful to  trade  with  neutrals  domiciled  at 
Odessa  for  the  purposes  of  commerce  as 
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with  native-born  Bnssians.  But  we  con« 
oeiye  that  there  would  haye  been  no 
illegality  in  contracts  by  the  defendant's 
factors  for  obtaining  a  cargo  for  this  ship 
from  com  the  property  of  English  or 
French  subjects  about  to  leave  Russia  on 
account  of  tlie  war.  Supposing  the  allega- 
tion in  the  plea  that  *'  it  was  impossible 
for  him  the  defendant  to  perform  the  said 
agreement "  *'  without  dealing  and  trading 
with  the  Queen's  enemies/'  to  amount  to 
an  averment  that  he  had  provided  no 
cargo  for  the  ship  before  she  arrived,  and 
that  he  then  could  procure  no  cargo  for 
her  without  a  purchase  from  Russian  sub- 
jects, we  do  not  think  that  it  necessarily 
shows  a  dissolution  of  the  contract.  Sup- 
posing that,  when  he  signed  the  charter 
party,  there  were  two  modes  of  dealing 
equally  open  to  him,  and  equally  probable, 
either  that  he  should  purchase  a  cargo  for 
the  ship  before  her  arrival,  to  avoid  the 
risk  of  keeping  her  on  demurrage  and  of 
a  rise  in  the  price  of  com,  or  that  he 
should  not  purchase  the  cargo  till  he 
knew  by  the  ship's  arrival  that  he  should 
have  the  means  of  conveying  it  to  England, 
and  that  he  preferred  the  latter  course  as 
the  more  prudent — ^is  he  thus  to  throw 
the  loss  of  freight  entirely  upon  the  owner 
of  the  ship,  who  had  come  from  Naples  to 
Odessa  on  the  faith  of  there  receiving  the 
stipulated  cargo,  and  who  would  have 
received  the  cargo  and  earned  the  freight 
had  the  other  course  been  adopted  P 

Here  the  defendant  is  disabled  from 
performing  his  contract  by  not  having 
provided  a  cargo  to  nwait  the  arrival  of 
the  ship ;  and  says  Lord  Alvanley  in  his 
celebrated  judgment  in  Touteng' y,  Hvh^ 
hard  (a) — 

'*  All  the  cases  admit  that  where  a  party  has 
been  disabled  from  perform! Dg  his  contract  by 
his  own  default,  it  is  not  competent  to  allege 
the  circumstances  by  which  he  is  prevented  as 
an  excuse  for  his  omission." 

No  public  policy  is  defeated  or  contra- 
vened by  holding  that,  under  such  circum- 
stances, a  British  subject  shall  pay  damages 
to  a  neutral  for  the  non* performance  of 
such  k  contract ;  and  it  would  seem  con- 
trary to  natural  justice  to  throw  the  loss 
entirely  upon  the  party  who  was  ready 
and  able  to  perform  the  contract,  and  to 
whom  no  default  can  be  imputed. 

There  is  no  occasion  for  entering  into 
the  distinction  between  the  two  breaches  ; 
but  it  may  bo  worth  while  to  observe  that 
the  plea  cannot  be  an  answer  to  that  for 
demurrage  without  considering  that  the 
declaration  of  war  at  once  dissolved  the 
contract  so  absolutely  and  inevitably  that, 
even  with  the  consent  of  the  parties,  the 


(a)  8  B.  *  P.  302. 


ship  could  not  have  been  detained  beyond 
her  lay  days  under  the  charter  party  in 
the  hope  that  a  cargo  might  have  been 
found  for  her  or  for  any  ether  purpose. 

Upon  the  whole  we  think  we  are  bound 
to  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff.(a) 

From  this  judgment  the  defendant 
brought  a  writ  of  error  in  the  Exchequer 
Chamber. 

In  th£  Exchequer  Chambeu. 

Before  Jervis,  G.J.,  Pollock,  O.B.,  Aldeb- 
soN,  B.,Crowder,  and  Willes,  JJ. 

May  1st,  1856. 

Arguicent  por  the  Plaintiff  im  Error. 

The  case  was  argued  in  Easter  Term 
1856. 

MeUish  (&) :  The  Court  below  and  the 
plaintiff's  counsel  treated  the  replication 
as  bad;  bat  the  Court  below  has  neld  the 
plea  also  to  be  bad. 

First ;  as  to  the  plea,  it  was  wrongly 
overruled.  If  the  declaration  of  war 
made  the  performance  of  the  contract 
illegal,  the  contract  was  dissolved  by 
such  declaration  ;  Abbott  on  Shipping ;  (c) 
Atkinson  v.  Jliichie.{d)  This  proposition 
will  probably  not  be  disputed.  The  plea 
is  that,  from  the  time  of  the  declaration 
of  war,  it  was  impossible  for  the  defendant 
to  perform  his  agreement  without  dealing 
and  trading  with  the  Qaeen's  enemies. 
The  Court  below  say,  in  effect,  that  they 
see  from  the  record  that  this  averment  is 
untrue,  that  the  defendant  might  have 
performed  the  contract  by  purchasing  tho 
corn  from  anyone,  friend  or  foe,  before 
the  declaration  of  war,  or  by  purchasing 
it  after  the  declaration  of  war,  from 
English  subjects  or  allies.  As  to  purchas- 
ing a  cargo  from  aujrone,  friend  or  foe, 
the  possibility  of  doing  so  had  ceased 
before  the  time  for  performing  the  con- 
tract expired. 

Alderson,  B.  :  Suppose  war  had  not 
occurred,  would  not  a  performance  on  the 
last  day  but  one  of  the  time  allowed  by 
the  contract  have  been  good  ? 

Mellish:  That  can  scarcely  be  ques- 
tioned ;  the  recent  case  of  Beid  v.  ifo«- 
kinsie)  indeed  goes  somewhat  further, 
inasmuch  as  in  that  case  the  ship  arrived 


(a)  Ct'.  the  judgment  pronounced  by  Lord 
Campbell,  L.C.J.,  June  2nd,  1855,  in  the  case 
of  Heid  V.  Hoskins,  4  £.  &  B.  979,  and  below, 
App.  A,  p.  1084. 

(6^^  Afterwards  Lord  Justice  of  Appeal, 

(c)  Edit.  5,  p.  427  ;  edit.  13,  p.  754. 

(d)  10  East,  530. 

(c)  4  E.  &  B.  979  ;  below,  App.  A,  p.  1084. 
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at  the  port  of  loadioff  before  declaration 
of  war,  yet  was  held  discharged.  It  is 
true  that  there  both  the  parties  were 
British  Bubjects,  and  here  tne  defendant 
only  is  a  British  subject  and  the  plaintiff 
is  neatral;  but  how  can  that  affect  the 
principle  now  under  discussion  P 

WiLLES,  J. :  The  ayerment  here  is  that 
the  defendant  could  not  perform  the  con- 
tract "  without  dealing  and  trading  with 
the  Queen's  enemies ;  "  in  Beid  v.  Hos- 
kins  (a)  it  was  that  the  defendant  could 
not  do  so  "  without  trading  and  corre- 
sponding "  with  the  enemy.  ' '  Correspond- 
ing "  may  refer  to  the  neoessitjr  of 
applying  to  the  Custom  House  before 
quitting  the  enemy's  port. 

Mdlish:  The  essence  of  the  ayerment 
in  each  case  is  the  impossibility  of  per- 
forming the  contract  without  dealing 
with  the  enemy.  Supposing  (as  appeared 
on  the  trial  of  the  issues  in  fact  in  this 
case)  that  duties  were  payable  at  Odessa 
on  all  exports,  and  that,  by  the  rules 
of  the  port,  the  ships  shipping  cargoes 
were  compelled  to  employ  Eussian  lighter- 
men, it  IS  manifest  that  the  ayerment 
would  be  iiupported.  In  fact  the  general 
rule  of  law  goes  further  than  appears  to 
haye  been  allowed  by  the  Court  below. 
Kot  only  is  all  trading  with  an  enemy 
forbidden,  but  all  intercourse.  If  the 
British  ship  docs  not  depart  from  the 
enemy's  port  immediately  on  the  declara- 
tion of  war,  or  if  after  the  declaration  of 
war  she  goes  into  the  enemy's  port  for  the 
purpose  of  bringing  away  property,  she  is 
liable  to  be  taken  as  a  prize  of  war.  A 
British  subject  cannot,  after  a  declaration 
of  war,  sell  property  which  he  has  in  an 
enemy's  country  and  buy  other  property 
there.  If  a  yesscl  be  loaded  for  an 
enemy's  port,  the  owner  must  use  his 
utmost  diligence  to  preyent  her  going 
thither.  Everyone  domiciled  in  an  enemy's 
country  is,  for  the  purpose  of  these  ques- 
tions, an  enemy.  1'he  English  Courts 
would  not  recognize  the  obligation  of  the 
defendant  to  pay  an  export  duty  in  the 
Bussinn  port.  If  a  contract  be  made  and 
broken  before  the  war  begins,  a  plea  in  an 
action  brought  after  the  war  begins  that 
the  defendant  is  an  alien  enemy  is  in 
abatement ;  (h)  but  if  the  breach  took  place 
during  the  war,  snch  a  plea  would  be  in 
bar.  The  defendant,  therefore,  in  the 
present  case,  could  not  after  the  declara- 
tion of  war  take  a  step  towards  perform- 
ance which  would  not  be  illegal-  Numer- 
ous authorities  in  the  Admiralty  Courts 
are  collected  in  The  Hoop  (Comelie)  (c)  in 
which  Sir  W.  Scoit  pronounced   a  judg- 


(o)  4  £.  &  6.  979. 

(6)  AlcinoiM  V.  Nigren,  4  E.  &  B.  217. 

(c)  1  C.  Rob.  196. 

Argument  fob  thk  Plaintiff  ik  Erbor. 


ment  fully  affirming  the  general  principle 
for  which  the  present  defendant  contends. 
In  The  Lady  Jcme  (a)  and  The  Eenigheid  (b) 
the  goods  were  shipped  before  the  war 
broke  out ;  in  The  jSUzahelh  (e)  it  merely 
appeared  that  the  ship  came  from  an 
enemy^s  port ;  in  The  Juffrow  Louisa 
Margaretha  (d)  the  ship  was  neutral ;  and 
so  it  was  in  The  8t  Loui8,{e)  where  it 
appeared  that  there  were  no  other  means 
of  getting  the  goods  away  but  by  sending 
them  into  an  enemy's  port  and  there 
selling  them ;  and  the  same  circumstances 
exist^  in  The  BeOa  Ouidita.{f)  Sir  W. 
Scott  (g)  says  that  this  law  with  regard  to 
trading  with  the  enemy 
"has  been  enforced  where  strong  claim  not 
merely  of  conyenience,  but  almost  of  necessity, 
excused  it  on  behalf  of  the  iudividual ;  that  it 
has  been  enforced  where  cargoes  have  been 
laden  before  the  war,  but  where  the  parties  have 
not  used  all  possible  diligence  to  countermand 
the  voyage  after  the  first  notice  of  hostilities ; 
and  that  it  has  been  enforced  not  only  against 
the  sahjects  of  the  Crown,  but  likewise  against 
those  of  its  allies  in  the  war,  ii()on  the  supposi- 
tion that  the  rule  was  founded  ou  a  strong  and 
uuiversal  principle,  which  allied  states  in  war 
had  a  right  to  notice  and  apply,  mutually,  to 
each  other*s  subjects." 

And  he  refers  to  Gist  y.  Masont(h)  as 
showing  that  such  is  the  maritime  law  of 
England.  The  leading  common  law  case 
is  Potts  y.  BeUt(i)  where  Sir  John  Nicholl 
in  argument  (j')  cited  the  case  of  The 
St.  Philip,  in  which  the  Priyy  Council 
refused  to  giye  the  claimants  liberty  to 
prove  that  the  goods  condemned  as  prise 
had  been  bought  before  the  war.  Potts  y. 
Bell  (i)  shows  that,  if  after  the  declaration 
of  war  the  defendant  had  purchased 
goods  in  Odessa  from  any  one,  and  had 
brought  them  from  Odessa,  they  would 
not  have  been  insurable.  In  The.Jonge 
Pieter  (Musterdt)  (k)  Sir  William  8coU 
says — 

"  Without  the  licence  of  the  Government,  no 
communication  direct  or  indirect  can  be  carried 
on  with  the  enemy." 

Yet  the  Court  below  appears  to  haye  con- 
sidered that  such  communication  might 
have  been  '*  meritorious."  (0  Willisony. 
Patterson  (m)  shows  how  very  strictly  the 

(a)   1  C.  Rob.  202. 

(6)  1  C.  Rob.  210. 

(c)   1  C.  Rob.  202;  see  8  T.  R.  656. 

Id)  1  C\  Rob.  203. 

(e)  1  C.  Rob.  204. 

(/)   1  C.  Rob.  207. 

(y)  1  C.  Rob.  216. 

{K)  1  T.R.  84. 

(i)  8  T.R.  548. 

(J)  8  T.R.  556. 

(Jt)  4  c.  Rob.  79-88. 

(/)  See  above,  p.  812. 

(m)  7  Taun.  439. 
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law  of  not  dealing  in  an^  way  with  an 
enemy  is  enforced  in  Bnglish  Courts.  The 
same  law  is  laid  down  by  American 
writers.     Wheaton  says  (a) — 

*<  One  of  the  immediate  conseqnences  of  the 
commencement  of  hostilities  is  tlie  interdiction 
of  all  commercial  intercourse  between  the  sub- 
jects of  the  states  at  war.  without  the  licence  of 
their  respective  Grovemments." 

And  he  cites  the  judgment  of  Sir  W.  8eoU 
in  The  Hoop  (Comelis) ;  and  adds  (6) — 

"  The  same  principles  were  applied  by  the 
American  courts  of  justice  to  the  intercourse  of 
their  citisens  with  the  enemy  on  the  breaking 
out  of  the  late  war  between  the  United  States 
and  Great  Britain." 

He  illnstrates  this  by  a  very  strong  case 
of  condemnation,  where  the  condemned 
goods  were  purchased  by  an  American 
citizen  within  the  British  territory  long 
before  the  declaration  of  war,  deposited 
on  an  island  near  the  frontier,  and,  after 
the  commencement  of  the  war,  brought 
away  by  a  ship  hired  by  the  purchasers* 
agents.  That  is  the  course  of  conduct 
wnioh  the  Court  below  treats  as  meritori- 
ous.     So,  too,  Kent  says  (c) — 

"  The  doctrine  goes  to  the  extent  of  holding  it 
unlawful  after  the  commencement  of  war,  ex- 
cept under  the  special  licence  of  the  Govern- 
ment, to  send  a  vessel  to  the  enemy's  country 
to  bring  home,  with  their  permission,  oue*8  own 
property  which  was  there  when  the  war  broke 
out  It  would  be  liable  to  seizure  in  transitu,  as 
enemy's  property." 

He  cites  The  Bafid  (Perry)  (d).  In  Duer*8 
Law  and  Practice  of  Marine  Insurance, 
Lect.  YI.  §  6,  Ac,  the  general  law  is  laid 
down  similarly ;  but,  in  §  9  a  less  strict 
▼iew  appears  to  be    taken  of  the    case 

''of  a  subject,  who,  finding  himself  in  an 
enemy's  country,  on  the  breaking  out  of  war, 
immediately  withdraws  himself  with  his  pro- 
perty, and  returns  to  his  native  country." 

That,  however,  is  not  the  present  case .  In 
the  judgment  below,  Toutmg  ▼.  Hitbbard  (e) 
is  referred  to.  Lord  Alvanley  there  in 
effect  says  that,  when  the  British  Govern- 
ment lays  an  embareo  on  the  ships  of 
another  state,  a  British  Court  must  act 
upon  the  presumption  that  the  British  Got- 
emment  is  in  the  right  and  the  other  state 
in  the  wrong ;  and  that  in  a  British  Court 
of  Justice,  nothing  which  is  in  contraven- 
tion of  the  embargo  can  be  enforced.   The 


{a)  Wheaton,  International  Law,  vol.  2,  p.  25. 
ed.  1836 ;  ed.  Boyd,  §  3U9. 

(b)  lb.  p.  32,  ed.  1836  ;  ed.  Boyd,  §  311. 

(c)  1  Kent.  Com.  66. 

Id)  8  Cranch.  (Sup.  Ct.  U.S.)  155.  This 
appears  to  be  the  case  referred  to  by  Wheaton, 
as  cited  in  the  text  above. 

(c)  3  B.  «c  F.  291. 


case,  80  far  as  it  applies,  which  is  only  yery 
remotely,  is  in  fayour  of  the  defendant. 

Then  as  to  the  replication. 

Jeryis,  C.  J. :  The  Court  wishes  first  to 
hear  the  argument  against  the  plea. 

Abguhent  pob  the  Defbndakt  iir  Ereob. 

ManistyXa)  for  the  defendant  in  error 
(plaintiff  below) :  The  defendant  detained 
the  yessel  beyond  the  laying  days ;  there 
is  therefore  a  clear  breach,  unless  the 
declaration  of  war  of  itself  dissolyed  the 
whole  contract.  But  that  is  not  so.  It 
is  true  that  in  general  it  is  illegal  to  trade 
with  an  enemy,  and  no  one  can  be  saed 
for  non-performance  of  a  contract  when 
the  performance  has  become  illegal.  But 
there  is  no  illegality  in  trading  with  an 
enemy  if  the  Queen  s  licence  is  obtained 
for  the  purpose.  Here  it  is  not  averred, 
as  was  averred  in  Beid  y.  Ho8kin8,(h) 
that  no  licence  could  be  obtained.  It  is 
as  if  a  statute  prohibited  a  trading  with- 
out the  Queen's  licence :  in  order  to  show 
a  violation  of  such  a  statnte,  an  averment 
would  be  necessary  that  no  Queen's  licence 
was  obtained. 

Pollock,  C.B. :  In  the  present  case,  the 
effect  of  the  Queen's  licence  would  be  to 
supersede  the  general  law :  it  should  seem 
to  DC  no  more  necessary  to  aver  that  such  a 
licence  could  not  be  obtained  than  to  aver 
that  it  was  not  practicable  to  obtain  the 
repeal  of  an  Act  of  Parliament. 

Maniettf:  The  illegality  here  shown  is 
set  up  as  an  excuse  for  the  non-perform- 
ance. But  the  defendant,  by  deferring  the 
performance,  took  upon  himself  the  risk  of 
its  becoming  impossible.  Nor  was  it  ab- 
solutely impossible.  The  ship  was  a 
neutral  yessel,  and  might  have  safely  left 
Odessa.  In  Beid  y.  Hoshin€{b)  there 
neyer  was  a  possibility  of  legally  perform- 
ing the  agreement.  If  there  be  several 
ways  of  performing  a  contract,  one  of 
which  becomes  illegal,  that  is  no  excuse 
for  not  perfoiming  it  by  some  of  the  other 
ways. 

Cresswell,  J. :  The  Coart  below  appears 
to  admit  that  the  contract  was  dissolyed : 
you  seem  not  to  do  so. 

Munisty :  It  was  dissolyed  only  in  a 
particular  sense. 

Cresswell,  J. :  That  proposition  I  can- 
not deal  with. 

Pollock,  C.B.  :  The  case  of  war  is  an 
exception  implied  in  the  contract,  as  the 
termination  of  life  is  an  exception  implied 
in  man^  other  contracts. 

Manisty ;  Could  it  be  implied  in  a  con- 
tract that,  if  war  were  proclaimed  and  a 

(a)  Afterwards  a  Justice  of  Q.B.D. 
(6)  4  E.  &  B.  979. 
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peace  followed  almost  immediately,  the 
contract  should  uot  be  performed  ?  The 
exception  can  be  no  more  than  this :  that, 
if  war  should  be  proclaimed  under  cir- 
cumstances making  it  impossible  legally 
to  perform  the  contract,  there  should  be 
no  performance. 

As  to  the  replication.  The  first  Order 
in  Council  allowed  a  neutral  ship  to  leave 
an  enemy's  port  with  enemy's  goods. 
The  second  allowed  an  enemy's  ship  to 
bring  enemy's  goods.  No  doubt  a  licence 
would  have  been  given  extending  the 
same  privilege  to  British  goods :  and  it 
may  be  contended  that  what  was  allowed 
in  the  case  of  enemy's  goods  would  be 
allowed  in  the  case  of  British  goods. 
The  last  Order  (of  April  15th),  issued 
while  there  was  yet  time  to  perform 
the  contract,  clearly  would  have  legal- 
ized the  performance  of  the  contract. 
That  was  decided  in  GlemonUon  v. 
Ble88ig.(a)  Indeed,  the  remarks  of 
Martvn,t  B.,  in  that  case  would  appear  to 
extend  to  justifying  the  performance, 
even  without  the  Order  in  Council,  and 
thus  show  the  plea  to  be  absolutely  bad. 

WiLLES,  J.  :  Suppose  the  charterer's 
agent  at  Odessa  had  had  the  com  in  his 
hands,  but  was  unable  to  get  it  on  board 
without  employing  Bussian  lightermen, 
and  entering  the  com  at  the  Bussian 
custom  house,  and  paying  Bussian  duties. 
Do  you  say  that  the  charterer  would  have 
been  excused  P 

Manisty :  On  that  supposition  the  per- 
formance would  be  illegal  but  for  the 
Queen's  licence. 

Beflt. 

MeUish:  If  there  had  been  a  licence, 
it  was  for  theparty  insisting  on  that  fact 
to  show  it.  That  -would  be  eo  as  to  the 
burthen  of  proof,  Holland  v.  Hall  (h) ;  and 
the  rule  as  to  the  burthen  of  averment 
must  be  the  same.  The  question  on  the 
plea  is  really  whether  the  declaration  of 
war  dissolved  the  contract ;  that  is  estab- 
lished by  the  authorities  already  cited, 
to  which  may  be  added  the  language  of 
Lord  Elletihorough  in  BarJcei'Y.  Hodg8on.(c) 
The  greatest  inconvenience  would  arise 
from  any  other  view.  How  long  is  the 
party  to  wait  P 

Then,  as  to  the  replication.  The  first 
two  Orders  in  Council  had  no  application 
to  British  property  or  ships.  It  seems  to 
be  urged  that  these  would  extend,  in 
spint  at  least,  to  British  property  in  a 
neutral  or  British  ship.  But  that  this 
was  not  so  is  clear  from  the  issuing  of  the 


(a)  11  Ex.  185;  below,  App.  A,  1086. 
(6)  1  B.  &  Aid.  53. 
(c)  8  M.  &  S.  267,  270. 


third  Order  in  Council,  which  would,  on 
that  view,  have  been  unnecessary.  The 
effect  of  the  third  Order  depends  upon  the 
same  question  as  the  validity  of  the  plea ; 
for,  if  the  war  dissolved  the  contract,  there 
was  no  contract  at  the  time  when  the 
third  Order  issued.  Owr,  adv.  vuU. 


May  29th,  1857. 

Judgment. 

WiLLES,  J.,  now  delivered  the  judgment 
of  the  Court. 

lliis  case  was  argued  before  our 
lamented  colleagues,  the  late  Lord  Chief 
Justice  JervU  and  Baron  Alder^onXc^ 
together  with  the  Lord  Chief  Baron,  my 
brothers  Cresswell  and  Crowder,  and 
myself. 

Upon  the  argument  all  the  members  of 
the  Court  were  unanimous  as  to  the  result 
of  the  judgment  we  ought  to  pronounce ; 
but,  in  consequence  of  the  importance  of 
the  case,  we  took  time  to  consider  and 
state  our  reasons  for  that  judgment. 

We  agree  in  the  opinion  of  the  Court  of 
Queen's  Bench  that,  if  the  plea  be  suflS- 
cieut,  the  replication  furnishes  no  answer 
to  it,  and  in  their  reasons  for  that  opinion, 
which  we  need  not  repeat. 

The  principal  question  in  the  case  is  as 
to  the  validity  of  the  plea.  It  is,  in  effect, 
whether  a  charter  party,  made  before  the 
late  Bussian  war  between  an  English 
merchant  and  a  neutral  shipowner, 
whereby  it  was  agreed  that  the  neutral 
vessel  should  proceed  to  Odessa,  a  port  of 
Bussia,  and  there  load  from  the  freighter's 
factors  a  complete  cargo  of  wheat,  seed,  or 
other  grain,  and  proceed  therewith  to 
Falmouth,  with  usual  provisions  as  to 
laying  days  and  demurrage,  was  dissolved 
bv  the  war  between  England  and  Bussia 
alleged  by  the  charterer  m  his  plea  (which 
is  to  be  taken  as  true  for  the  purpose  of 
the  present  discussion)  to  have  broken 
out  before  the  vessel  arrived  at  Odessa, 
and  to  have  continued  up  to  and  during 
the  time  when  the  loading  was  to  have 
taken  place :  it  being  further  alleged  in 
the  plea  that  from  the  time  war  was 
declared  it  became  and  was  impossible 
for  the  charterer  to  perform  his  agree- 
ment without  dealing  and  trading  with 
the  Queen's  enemies. 

It  is  now  fully  established  that,  the 
presumed  object  of  war  being  as  much  to 
cripple  the  enemy's  commerce  as  to 
capture  his  property,  a  declaration  of  war 
imports  a  prohibition  of  commercial  inter- 
course and  correspondence  with  the 
inhabitants  of  the  enemy's  country,  and 

(a)  Jervis,  C.J.,  died  Nov.  Jst,  1856,  and 
AlderaoD,  B.,  January  27th,  1857. 
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that  Bach  intercourse,  except  with  the 
licence  of  the  Crown,  is  illegal.  Doubt 
was  thrown  upon  the  law  on  this 
subject  by  the  case  of  Bdl  v.  GiUon(a) 
(1798),  where  Bullw  and  Heath,  JJ. 
{Booke,  J.,  disaentienteX  held  that  an 
insurance  of  goods  purchased  in  Holland 
during  hostilities  between  England  and 
Holland,  on  board  a  neutral  ship,  was 
lawful.  That  case,  howcTcr  was  in  the 
year  1800  oYcrruled,  Lord  Kenyan  being 
Chief  Justice,  by  the  Court  of  King's 
Bench,  in  FotU  v.  Bellijb),  which,  to- 
gether with  the  great  case  of  The  Hoop 
{Cornells)  (c)  (1799)  before  Lord  Stotoell, 
then  Sir  WUliam  Scott,  upon  the  authority 
of  which  Potts  T.  Bell  {h)  was  decided,  has 
restored  and  finally  established  the  rule 
already  mentioned,  that  one  of  the  coil- 
sequences  of  war  is  the  absolute  inter- 
diction of  all  commercial  intercourse  or 
correspondence  between  the  subjects  of 
the  hostile  countries,  except  by  the  per- 
mission of  their  respectiyo  sovereigns. 

The  oases  of  The  Hoop  (Comelds)  (c)  and 
Potts  Y.  Bell  (h)  further  established  that  it 
is  illegal  for  a  subject  in  time  of  war, 
without  licence,  to  bring  from  an  enemy's 
port,  even  in  a  neutral  ship,  goods  pur- 
chased in  the  enemy's  country  after  the 
commencement  of  hostilities,  although  not 
appearing  to  haye  been  purchased  from 
an  enemy ;  in  efiect,  that  trading  with 
the  inhabitants  of  an  enemy's  country  is 
trading  with  the  enemy.  And,  in  the 
case  of  The  Hoop  (Comelis)(e),  Lord 
Stotoell,  after  laying  down  the  rule  that 
trading  with  the  enemy,  except  under  a 
royal  licence,  subjects  the  property  to 
confiscation,  and  citing  numerous  cases 
in  support  of  that  rule,  proceeds  to  8ay(<2) : 

**  The  cawft  which  I  have  produced  prove  that 
the  rule  has  been  rigidly  enforced, — where  Acts 
of  Parliament  have  on  different  occasions  been 
made  to  relax  the  navigation  law  and  other 
revenue  Acts ;  where  the  Government  has 
authorized,  under  the  sanction  of  an  Act  of 
Parliament,  a  homeward  trade  from  the  enemy's 
possessions,  but  has  not  specifically  protected  an 
outward  trade  to  the  same,  though  intimately 
connected  with  that  homeward  trade,  and 
almost  necessary  to  its  existence ;  that  it  has 
been  enforced  where  strong  claims,  not  merely 
of  convenience,  but  almost  of  necessity,  excused 
it  on  behalf  of  the  individual;  that  it  has 
been  enforced  where  cargoes  have  been  laden 
before  the  war,  but  where  the  parties  have  not 
used  all  possible  diligence  to  countermand  the 
voyaffe  after  the  first  notice  of  hostilities ;  and 
that  It  has  been  enforced  not  only  against  the 
subjects  of  the  Crown,  but  likewise  against 
those  of  its  allies  in  the  war,  upon  the  supposi- 


(a)  1  B.  and  P.  345. 
(6)  8  T.  R.  648. 
(c)  1  C.  Bob.  196. 
((2)  1  C.  Kob.  216. 


tion  that  the  rule  was  founded  on  a  strong  and 
universal  principle,  which  allied  states  in  war 
had  a  right  to  notice  and  apply  mutually  to  each 
other's  subjects.  Indeed,  it  in  the  less  necessary 
to  produce  these  cases,  because  it  is  expressly 
laid  down  by  Lord  Mansfield,  as  I  understand 
him"  [see  Gisty,  Maaon^a)'],  "that  such  is 
the  maritime  law  of  England ;  and  he  who  for 
so  long  a  time  assisted  at  the  decisions  of  that 
court,"  [Prize  Appeals],  "and  at  that  period, 
could  hardly  have  been  ignorant  of  the  rule  of 
decision  on  this  important  subject,  though  none 
of  the  instances  which  I  happen  to  possess 
prove  him  to  have  been  personally  present  at 
those  particular  judgments.  What  is  meant  by 
the  addition  '  but  this  does  not  extend  to  a 
neutral  vessel,'  it  is  extremely  difficult  to  con- 
jecture, because  no  roan  was  more  perfectly 
apprised  that  the  neutral  bottom  gives  in  no 
case  any  sort  of  protection  to  a  cargo  that  is 
otherwise  liable  to  confiscation,  unless  under 
the  express  stipulations  of  particular  treaties ; 
and,  therefore,  I  cannot  but  conclude  that  the 
words  of  that  great  person  mubt  have  been 
received  with  some  slight  degree  of  misappre- 
hension." 

The  force  of  a  declaration  of  war  is 
equal  to  that  of  an  Act  of  Parliament  pro- 
hioiting  intercourse  with  the  enemy  ex- 
cept by  the  Queen's  licence.  As  an  act  of 
state,  done  by  virtue  of  the  prerogative 
exclusively  belonging  to  the  (Jrown,  such 
a  declaration  carries  with  it  all  the  force 
of  law.  It  is  founded  upon  the  Jus  belli 
which  Lord  Coke  states  to  be  a  portion  of 
the  law  of  England,  (&)  adding  — 

''in  republic&  maxim^  conservanda  sunt  jura 
belli." 

This  force  has  been  attributed  to  it, 
amongst  other  cases,  in  Furtado  v.  Bod" 
ger8,(c)  where  Lord  Alvanley,  0. J.,  said — 

"  We  are  all  of  opinion  that  on  the  principles 
of  the  English  law  it  is  not  competent  to  any 
subject  to  enter  into  a  contract  to  do  anything 
which  may  be  detrimental  to  the  interests  of  his 
own  country- :  and  that  such  a  contract  is  as 
much  prohibited  as  if  it  had  been  expressly  for- 
bidden by  Act  of  Parliament.  It  is  admitted 
that  if  a  man  contracts  to  do  a  thing  which  is 
afterwards  prohibited  by  Act  of  Parliament,  he 
is  not  bound  by  his  contract."  "  And  on  the 
same  principle,  where  hostilities  commence  be- 
tween the  country  of  the  underwriter  and  the 
assured,  the  former  is  forbidden  to  fulfil  his 
contract." 

Accordingly,  in  that  case  it  was  held  that 
an  insurance  effected  in  Great  Britain  on 
a  French  ship,  thongh  before  the  com- 
mencement of  hostilities  between  Great 
Britain  and  France,  did  not  bind  the  in- 
surer to  indemnify  the  assured  against  a 
loss  by  British  capture  in  the  subsequent 
war,  although  the  policy  contained  general 

(a)  1  T.  B.  84. 

(6)  Co.  Litt.  11  b. 

(c)  8  B.  and  P.  191, 198, 
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words  of  insurance  against  all  captares 
and  detentions  of  princes,  without  any  ex- 
ception of  the  acts  of  the  insurer's  own 
Govemment.  These  remarks  as  to  the  force 
of  a  declaration  of  war  furnish  a  complete  ^ 
answer  to  the  dictum  attributed  to  one  of 
the  learned  judges  in  the  report  of 
ChvMmtson  v.  Bles8igt(a)  relied  upon  by 
Mr.  Manisty  in  his  able  argument  for  the 
plaintiff.  That  case  itself  was  decided 
upon  the  ground  that,  by  the  terms  of  the 
declaration  of  war,  the  performance  of  the 
contract  there  in  question  was  permitted  ; 
and  therefore  it  does  not  affect  the  present 
discussion,  and  we  need  not  ^ve  any 
opinion  upon  the  point  there  decided. 

As  to  the  mode  of  operation  of  war  upon 
contracts  of  affreightment,  made  before^ 
but  which  remain  unexecuted  at  the  time 
it  is  declared,  and  of  which  it  makes  the 
further  execution  unlawful  or  impossible, 
the  authorities  establish  that  the  effect  is 
to  disBolye  the  contract,  and  to  absolye 
both  parties  from  further  performance  of 
it.  Such  was  the  opinion  of  Lord  EUeU' 
borough,  at  a  time  when  the  question  must 
recently  have  often  occurred  and  been  well 
considered  and  understood,  in  Barker  v. 
Hodgson  (()  (1814) ;  where  it  was  held  thai 
the  prevalence  of  an  infectious  disorder  at 
the  port  of  loading,  and  consequent  pro- 
hibition of  intercourse  by  the  law  of  the 
port,  were  not  sufficient  to  excuse  the 
charterer  from  loading,  and  Lord  Ellen* 
borough^  in  delivering  judgment,  said — 

"  The  qaestiou  here  is,  on  which  side  the 
burthen  is  to  fall.  If,  indeed,  the  performaDCe 
of  this  covenant  had  been  rendered  unlawful  by 
the  Govemment  of  this  country,  the  contract 
would  have  been  disftolved  on  both  sides,  and  this 
defendant,  inasmuch  as  he  had  been  thuii  com- 
pelled to  abandon  his  contract,  would  have  been 
excused  for  the  non-performance  of  it,  and  not 
liable  to  damages.  But  if,  in  consequence  of 
events  which  happen  at  a  foreign  port,  the 
freighter  is  prevented  from  furnishing  u  loading 
there  which  he  has  contracted  _to  furnish,  the 
contract  is  neither  dissolved  nor  is  he  excused 
for  not  performing  it,  but  must  answer  in 
damages." 

A  similar  opinion  was  expressed  by  the 
same  eminent  judge  in  Atkinson  r. 
Bitchie,{c)  Lord  Tenterden  also,  in  his 
work  on  Shipping,  (cQ  states  the  law  thus — 

"Another  general  rule  of  law  furnishes  a 
dissolution  of  these  contracts  (i.e.  for  the  carriage 
of  goods  in  merchant  ships)  by  matter  extrinsic. 
If  an  agreement  be  made  to  do  an  act  lawful  at 
the  time  of  such  agreement,  but  afterwards,  and 
before  the  performance  of  the  act,  the  perform- 
ance be  rendered  unlawful  by  the  Govemment  of 

(a)  11  Ex.  135  ;  below,  App.  A,  p.  1084. 
(6)  3  M.  &  8.  267,  270. 

(c)  10  East,  580. 

(d)  Edit.  5,  p.  437  ;  edit.  13,  p.  754. 
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the  conntr}',  the  agreement  is  absolutely  dis- 
solved. If,  therefore,  before  the  commencement 
of  a  voyage,  war  or  hostilities  should  take  place 
between  the  state  to  which  the  ship  or  cargo  be- 
longs, and  that  to  which  they  are  destined,  or 
commerce  between  them  be  wholly  prohibited, 
the  contract  for  conveyance  is  at  an  end,  the 
merchant  must  unlade  his  goods,  and  the  owners 
find  another  employment  for  their  ship.  And 
probably  the  same  principles  would  apply  to  the 
same  invents  happening  after  the  conunencement 
and  before  the  completion  of  the  voyage,  al- 
though a  different  rule  is  laid  down  in  this  case 
by  the  French  Ordinance."(<>) 

It  may  be  added  that  the  cases  above  put 
by  Lord  Tenierden  cannot  be  treated  as 
isolated  propositions,  but  as  instances  of 
the  general  principle  of  law  with  which 
they  are  prefaced.  Chancellor £^e9i<also,(6) 
after  stating  that— 

« the  contract  of  affreightment  may  be  dissolved 
without  execution,  not  only  by  the  act  of  the 
parties,  but  in  many  cases  by  the  act  of  the  law," 

proceeds  to  state  that,  ini&r  alia,  war 
making  performance  unlawful  or  impos- 
sible, eitner  before  or  after  its  commence- 
ment, dissolves  the  contract.  The  same 
distinguished  person  held,  in  the  Court  of 
Errors  in  New  York,  that  a  contract  of 

Sartnership  with  a  foreigner  was  absolutely 
issolved  by  the  breaking  out  of  war  be* 
tween  the  two  countries.  (See  Griawold 
v.  Waddington).{c) 

Further,  there  is  very  high  authority 
for  saying  that  the  removal  of  merchan- 
dise, even  though  acquired  before  the  war, 
from  the  enemy's  country  after  knowledge 
of  the  war  without  a  royal  licence  is 
generally  illegal.  This  was  laid  down  at 
the  Cockpit  in  1747,  in  the  case  of  The  8t. 
Philip  (referred  to  and  stated  by  Sir  John 
Nicholl  in  his  learned  argument  in  Pctts  v. 
BeU,(d)  where  the  Lords  Commissioners  of 
appeal,  present  WiUes,  O.J.,  refused  to 
give  the  claimants  Ubertv  to  prove  that 
their  goods  were  bought  before  the  war. 
The  same  law  was  laid  down  by  Mr. 
Justice  Story  in  The  St.  La^wrence  (e)  and 
The  Josevh  (8araent),{f)  See  also  Willard 
Phillips  8  very  able  work  on  the  Law  of  In- 
surance, 3rd  ed.,  vol.  1,  p.  137  et  se^  The 
cases  before  Lord  Stowell  of  The  Jvffrotc 
Catherina  {Hansen)  (g)  and  The  Madonna 
deUe  Gra^iie  {Copen9ia),{h)  in  which  that 
great  judge  fastened  upon  narticular  cir- 
cumstances to  exempt  the  claimants  from 

(a)  Ordonnance  de  la  Marine  du  Mois  d'Aoust 
1681,  liv.  3,  tit.  3  ;  Fret,  art.  15,  ed.  Valin,  1766. 
(6)  3  Kent.  Com.  248. 
(c)  16  Johnson  (U.S.),  488. 
id)  8  T.  B.  556. 
(O  1  GaUison  (U.S.),  467. 
(/)  1  Gallison  (U.S.),  546. 
(o)  5  C.  Bob.  141. 
(A)  4  C.  Bob.  195. 


825] 


EsposUo  against  BoiJoden,  1855-7. 


[826 


the  operation  of  the  general  rale,  tend 
strongly  to  confirm  its  applicability  in  all 
cases  in  which  trade  or  mterconrse  with 
the  enemy  after  knowledge  of  the  war  is 
involTed  in  the  shipment.  And  in  such 
cases  the  circnmstance  of  previons  pur- 
chase seems,  as  a  general  rale,  to  be 
matter  for  the  consideration  of  the  Grown 
in  its  clemency  alone. 

The  law  as  to  trading  with  the  enemy 
was  considered  and  acted  upon  by  the  Coart 
of  Qaeen's  Bench  in  Beid  v.  HoaJdns^ia) 
a  case  identical  in  its  facts  M^ith  the 
present,  except  that  the  shipowners  in 
that  case  were  British  snbjects.  It  was 
there  decided  that  the  contract  was  dis- 
solyed  and  the  parties  absolved  from  its 
performance,  amongst  other  reasons 
stated,  becaase,  withoat  any  preyions 
default  on  the  charterer's  part,  perform- 
ance had  become  illegal  by  the  declaration 
of  war  and  its  oonseqaences.  Bat  it  was 
also  in  that  case  stated  in  the  judgment  of 
the  Oonrt  to  be  material  that  the  owners 
of  the  ship  were  British  subjects,  because 
it  was,  by  reason  of  that  circumstance,  the 
duty  of  the  captain — 

"as  soon  as  he  heard  of  the  declaration  of 
war,  to  make  his  escape,  and  to  seek  a  place 
of  safety,  instead  of  lingering  at  Odessa  in  the 
hope  of  obtaining  a  cargo,  although  he  miffht 
safely  have  done  so  if  he  had  not  been  a  British 
subject,  and  the  ship  had  been  nentral  property." 

See  the  result  of  that  case  in  the  Queen's 
Bench  (h)  and  Exchequer  Chamber  (c) ; 
also  Avery  y.  Bowden  {d). 

We  entirely  concur  in  the  decision  in 
Beid  T.  Hoskine,  (a)  and  in  the  reasons 
advanced  in  the  judgment,  either  of 
which,  however,  would,  in  oar  opinion, 
have  been  8u£Soient.  The  fact  that  it  was 
the  duty  of  the  master  in  that  case  to 
leave  Odessa,  and  that  he  could  not  have 
received  a  cargo  withoat  dealing  and 
trading  with  the  enemy  was  a  sumoient 
ground  for  the  decision  that  his  owners 
conld  not  recover  against  the  charterer 
for  not  loading  a  cargo  which  he  could 
not  lawfully  have  received.  But  that  was 
not  the  only  reason  stated  in  the  judg- 
ment by  which  it  could  have  been  sup- 
ported. The  argument,  which  was  again 
urged  in  this  case,  that  apart  from  any 
considerations  affecting  the  shipowner 
only,  the  defence  was  valid  by  reason  of 
the  law  also  forbidding  the  charterer  to 
load  a  cargo,  and,  as  a  consequence  of  that 
prohibition,  dissolving  the  charter  party 
and  absolving  both  parties  from  farther 

(a)  4  E.  &  B.  979. 
{b)  Beid  V,  Hoskins,  5  E.  &  B.  729. 
(e)  Beid  v.  Hoskins,  6  E.  &  B.  953. 
(cf)  In  S  E.  &  B.  714 ;  and  in  Ezch.  Oh.  6 
E.  &  B.  958. 


performance,  remains  to  be  considered. 
In  order  to  escape  the  application  of 
this  latter  argument  founded  upon  the 
principles  above  stated,  it  is  necessary  for 
the  shipowner  to  establish  that  the  plea 
of  the  charterer  cannot  be  true  in  alleging 
an  impossibility  of  performance  withoat 
dealing  and  trading  with  the  enemy,  or, 
in  other  words,  that  the  charterer  could, 
but  for  some  default  of  his  own,  and  not- 
withstanding the  war,  have  fulfilled  his 
contract  in  a  lawful  manner.  We  proceed 
to  consider  the  arguments  advanced  for 
that  purpose. 

In  the  first  place,  it  is  said  that  the 
contract  admitted  of  being  fulfilled  after 
the  war  by  purchasing  the  cargo  from  Her 
Majesty's  subjects  or  those  of  her  allies 
at  Odessa  who  may  have  had  wheat,  seed, 
or  other  grain  which  they  were  willing  to 
dispose  of,  and  may  have  been  about  to 
leave  the  enemy's  coxmtry ;  and  it  is 
assumed  that  the  charterer  might  lawfully 
have  purchased  the  cargo  from  such  per- 
sons, and  lawfully  have  shipped  it  when 
so  purchased. 

Assuming,  for  argument's  sake,  that 
this  assumption  is  correct  in  point  of  law 
(which,  independently  of  express  au- 
thority, we  should  have  doubted,  inasmuch 
as  persons  inhabiting  an  enemy's  country 
are  prima  fade  enemies — The  Bernon 
(Dunn)  (a)—  and  even  the  Queen's  subjects 
become  enemies  if  they  remain  and  trade 
in  the  enemy's  country  after  they  know 
of  the  breaking  out  of  war ;  see  0*Mealey  v. 
Wil8on.{h)  Still  it  should  seem  a  harsh  and 
inequitable  position  that  the  charterer^  by 
no  wrongful  act  or  default  of  his  own,  but 
by  the  unquestionably  rightful  act  of  his 
Sovereign  in  declaring  war  in  the  exercise 
of  her  undoubted  prerogative  against  a 
public  enemy,  should  be  reduced  to  the 
necessity  of  seeking  out  at  his  peril  in 
an  enemy's  country  persons  who  had 
themselves  acquired  the  goods  before  the 
war  and  were  possessed  of  them  under  cir- 
cumstances wnich  established  a  right  to 
remove  them  from  the  enemy's  country 
without  a  licence.  What  if  it  had  hap- 
pened that  there  were  no  British  or 
French  subjects  in  the  enemy's  country 
having  such  property  in  their  posses- 
sion to  sell,  or,  if  there  were,  that  the 
charterers  had  purchased  from  one 
professing  at  the  time  of  the  sale  that 
ne  was  about  to  depart,  but  who  afterwards 
remained  so  as  to  acquire  the  character  of 
an  alien  enemy  p 

Without,  however,  resorting  to  that 
supposition,  it  is  enough  to  refer  to 
PoUe  V.  BeU,{c)  already  cited,  where  it  was 

(o)  1  C.  Bob.  102-104. 
(6)  1  Camp.  489. 
(c)  1  T.  B.  88. 
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expressly  decided  that  goods  parchased  in 
the  enemy's  country  after  the  war  broke 
out,  thongh  not  from  enemies,  coald  not 
without  a  licence  lawfully  be  shipped  thence 
during  the  war  even  in  a  neutral  vessel. 

Moreover,  it  is  not  correct  to  say  that 
the  charterer,  even  if  he  could  have  suc- 
ceeded in  lawfully  acquiring  the  goods, 
could  have  lawfully  shipped  them,  if  doing 
so  involved  dealing  or  trading  with  the 
enemy.  It  is  more  than  likely  that  the 
cargo  could  not  have  been  put  on  board 
without  passing  through  the  enemy's 
custom  house  and  paying  export  duties. 
The  passing  of  it  through  the  custom  house 
and  obtaining  a  Russian  permit  for  its 
shipment  might  have  been  but  a  slight 
case,  still  it  would  have  been  a  case  of 
dealing  with  the  enemy.  The  payment 
of  export  duties  would  have  supplied  him 
directly  with  the  means  of  carrying  on 
the  war.  If  that  were  proved  to  be  neces- 
sary in  point  of  fact,  it  would  sustain  the 
defence  raised  by  the  plea.  That  it  is 
not  a  far-fetched  supposition  appears  by 
the  fact  mentioned  in  Ahhott  on  Shipping 
by  Sliee^  10th  ed.,  p.  437,  that  in  this  very 
case  it  was  proved  at  the  trial  at  York, 
before  Flatt,  B.,  that  the  cargo  could  not 
have  been  shipped  without  payment  of 
export  duties  to  the  Russian  Q-overnment, 
a  »ct  which,  though  not  directly  admis- 
sible into  the  argument,  suggests  a  case 
capable  of  proof  under  this  plea,  and  in 
which  the  charterer  would  according  to 
the  principles  already  stated  be  absolved. 

Another  case  may  be  put,  to  illustrate 
the  extreme  hardship  and  injustice  of 
forcing  a  British  subject  into  such  straits 
as  those  suggested  in  the  argument  for 
the  plaintiff,  viz.,  that  of  one  who  had 
chartered  several  neutral  ships  for  which, 
after  the  war,  he  had  purchased  cargoes 
as  thev  arrived,  through  himself  or  any 
other  iBritish  subject  remaining  in  Odessa 
for  that  pupose.  Whatever  British  sub- 
jects so  remained  and  traded  in  the 
enemy's  country  would  be  in  imminent 
danger  of  acquiring  a  hostile  character. 
In  our  opinion,  therefore,  the  first  ar- 
gument on  behalf  of  the  shipowner  is  not 
maintainable. 

It  was,  however,  further  argued  that 
the  breach  of  contract  in  question  was 
brought  about,  not  altogether  by  the  war, 
but  partly  by  the  default  of  the  charterer 
himself  in  not  providing  a  cargo  before 
the  war  and  keeping  it  until  the  war, 
and  thereafter  until  the  arrival  of  the 
neutral  vessel,  then  to  be  lawfully  loaded 
in  parsuance  of  the  charter  party. 
But,  assuming  again  for  the  saKe  of 
argument,  that  this  result  would  follow  in 
pomt  of  law  if  the  charterer  had  provided 
a  cargo  before  the  war,  is  it  true  that  he 
has  been  guilty  of  default  P    A  default,  to 

JUDOXBNT. 


affect  him  with  injurious  consequences, 
ought  to  be  either  a  breach  of  contract 
with  the  person  who  claims  to  benefit  by 
it,  or  a  breach  of  some  duty  imposed  by 
law.  Not  buying  the  com  was  not  the 
former,  because  it  was  expressly  stipulated 
by  the  charterer  that  he  should  have  all 
the  laying  days  within  which  to  provide 
and  ship  a  carso  ;  and  no  breach  of  that 
contract  had  oeen  committed  when  the 
war  took  place.  And,  so  far  from  its 
being  a  wrong  or  default  in  point  of  duty, 
apart  from  contract,  not  to  have  so  pro- 
vided a  cargo,  it  might  have  been  a  pru- 
dent and  rightful  act  for  the  charterer, 
anticipating  the  war,  to  abstain  from 
trading  with  the  inhabitants  of  the 
enemy  s  country,  and  to  remove  himself 
and  his  property  before  the  war  began. 
To  impose  upon  the  charterer  the  neces- 
sity of  providing  a  cargo  before  the  war, 
and  of  keeping  that  cargo  until  the  war, 
and  afterwards  until  the  arrival  of  the 
vessel,  apart  from  any  difficulty  as  to 
dealing  with  the  enemy  in  shipping  it, 
would  be  to  compel  one  of  Rer  Majesty's 
subjects  to  do  what  ho  has  not  contracted 
to  do,  in  order  to  save  himself  from  being 
unable  to  perform  his  contract  by  reason  of 
the  possible  event  of  a  declaration  of  war 
intended  to  injure  the  Queen's  enemies, 
not  her  own  subjects  nor  those  of  her  ally. 
The  dictum  of  Lord  Alvanley  in  Touteng 
V.  Htibba/rd,{a)  cited  on  behalf  of  the  ship- 
owner in  support  of  this  argument,  was 
applied  by  that  learned  judge  to  a  totally 
different  state  of  facts.  There  a  Swedish 
vessel  had  been  chartered  by  a  British 
subject  to  proceed  to  a  port  abroad,  and 
take  in  a  cargo.  An  embargo  of  a  hostile 
character  was  laid  by  the  British  Govern- 
ment upon  Swedish  vessels,  which  pre- 
vented the  chartered  vessel  from  proceed- 
ing to  her  destination  for  such  a  period  as 
would,  by  reason  of  delav,  in  the  absence 
of  excuse,  have  disentitled  her  to  receive  a 
carffo  at  the  port  of  loading.  She  pro- 
ceeded thither  nevertheless  after  the 
embargo  but  did  not  receive  a  cArgo  f^om 
the  charterer.  And,  in  an  action  subse- 
quently bi*ought  by  the  Swedish  ship  owner 
against  the  British  charterer  for  not  load- 
lug,  it  was  held  that  the  former  could  not 
recover  by  reason  of  hia  delay,  and  that 
he  could  not  set  up  the  British  embargo 
as  a  justification  for  such  default.  That 
dictnm,  explained  by  the  subject  matter,  is 
therefore  inapplicable. 

In  this  case,  again,  supposing  that  the 
charterer  had  obtained  the  property  before 
the  war,  and  kept  it  in  the  enemy's 
country  with  the  intention  of  fulfilling  his 
contract  when  the  vessel  arrived,  were 
there  war  or  were  there  not,  the  same 


(a)  3  B.  &  P.  291,  302. 
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difficalty  as  is  before  pointed  out  woQld 
arise  as  to  its  Bhipment  withoat  passing 
throuffh  the  enemy's  castom  hoose,  and 
possiblj  paying  export  duties  to  the  hostile 
gOTernment. 

It  is  clear  that  the  charterer  could 
maintain  no  action  against  the  shipowner 
for  refusing  to  take  on  board  a  cargo 
which  the  charterer  could  load  only  by 
dealing  and  trading  with  the  enemy; 
and  on  the  other  hand,  neither  ought 
the  shipowner  to  maintain  an  action 
against  the  charterer  for  not  doing  so. 
This  is  not  an  unequal  law,  because  if 
war  had  broken  out  between  the  Czar  and 
the  King  of  the  Two  Siciliea,(a)  instead  of 
Her  Majesty,  the  vessel  would,  according 
to  the  principles  stated  above,  hare  been 
absolved  from  going  to  Odessa,  and  might 
forthwith  have  proceeded  upon  another 
voyage.  Eren  the  common  principle  of 
reciprocity,  therefore,  points  out  that  a 
similar  indulgence  ought  to  be  allowed  to 
the  merchant,  when,  in  consequence  of 
war  declared  by  his  sovereign,  he  is  in- 
volved in  like  difficulties.  Under  such  cir- 
cumstances, in  all  ordinary  cases  the 
more  convenient  course  for  both  parties 
seems  to  be  that  both  should  be  at  once 
absolved,  so  that  each,  on  becoming  aware 
of  the  fact  of  a  war  the  end  of  which  can- 
not be  foreseen  making  the  voyage  or  the 
shipment  presumably  illegal  for  an  indefi- 
nite perioa,  may  at  once  be  at  liberty  to  en- 
gage in  another  adventure  without  waiting 
for  the  bare  possibility  of  the  war  coming 
to  an  end  in  sufficient  time  to  allow  of  the 
contract  being  fulfilled,  or  some  other 
opporiunity  of  lawfully  performing  the 
concract  perchance  arising.  The  law  upon 
this  subject  was  doubtless  made,  accord- 
ing to  the  well-known  rule,  to  meet  cases 
of  ordinary  occurrence,  and  in  times  when 
to  permit  trading  with  the  enemy  even 
through  neutrals  was  the  exception,  net 
the  rule.  These  considerations  may  ex- 
plain the  origin  of  the  rule  authoritatively 
laid  down  in  the  books  as  to  war  at  ouco 
working  an  absolute  dissolution. 

A  distinction  was  suggested  between  the 
first  alleged  breach  of  contract  in  not 
loading  the  vessel,  and  the  second  breach 
for  demurrage.  Inasmuch,  however,  as  the 
second  breach  would  be  proved  by  show- 
ing that  the  vessel  remained  in  the  load- 
ing port  without  being  loaded  during  the 

(a)  Esposito's  ship,  the  Maria  Christina, 
was  a  Neapolitan  vessel. 


demurrage  days,  no  one  being  there  to  act 
on  the  part  of  the  charterer,  we  think  that 
that  breach  amounts  to  nothing  more  than 
an  averment  that  the  vessel  was  not  loaded 
during  those  days ;  and  so  it  stands  upon 
the  same  footing  as  the  first  alleged  breach 
for  not  loading  the  vessel  during  the 
laying  days. 

We  are  of  opinion  that  for  a  British 
subject  (not  domiciled  in  a  neutral  country, 
which  the  defendant  cannot  be  presumed 
to  have  been)  to  ship  a  cargo  from  an 
enemy's  port  even  in  a  neutral  vessel, 
without  licence,  is  an  fict  prima  facie  and 
under  all  ordinary  circumstances  dealing 
and  trading  with  the  enemy,  and  there- 
fore forbidden  by  law  ;  that  it  lies  on  the 
person  alleging  it  to  be  lawful  in  the 
particular  instance  to  establish  the  cir- 
cumstances which  make  it  so;  and  that, 
in  the  absence  of  proof  that  it  was 
lawful,  neither  a  British  subject  nor  an 
alien  friend  can  found  any  action  upon  the 
fact  of  its  not  having  been  performed. 

The  Sovereig^n  of  this  country  has  the 
right  to  proclaim  war,  with  all  its  conse- 
quences, enforcing  or  mitigating  them 
either  generally  or  in  particular  instances 
as  may  be  thought  best  by  the  Qovern- 
meut.  One  of  these  consequences,  not 
removed  or  dispensed  with  by  any  treaty, 
Order  in  Council,  or  licence,  or  by  any 
special  circumstance  of  necessity  in  the 
particular  case,  is  that  trade  and  deal- 
ing with  the  enemy,  unless  expressly 
permitted,  are  forbidden.  The  plea 
alleges  that  the  contract  could  not 
have  been  fulfilled  without  such  deal- 
ing and  trade.  That,  as  we  have  already 
shown  upon  grounds  not  considered  in 
the  judgment  of  the  Court  of  Queen's 
Bench,  may  be  true.  If  it  may,  then, 
inasmuch  as  the  law  justifies  what  it 
commands,  and  effects  that  purpose  in 
cases  like  the  present  by  dissolving  con- 
tracts which  presumably  cannot  be  ex- 
ecuted without  dealing  and  trading  with 
the  enemy,  the  plea  is  sufficient. 

We  therefore  reverse  the  judgment  of 
the  Court  below,  and  give  judgment  for 
the  defendant. 

Judgment  reversed. 

Materials  madb  use  of. — The  reports 
in  4  E.  &  B.  963  and  7  E.  &  B.  763 ;  24 
L.J.  N.S.  Q.B.  210,  and  27  L.J.  N.S. 
Q.B.  17;  1  Jur.  N.S.  729,  3  Jur.  N.S. 
1209. 
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MANSELL  ogaiTiat  THE  QUEEN  {in  error). 


Judgment  op  the  Court  of  Queen's  Bench  on  Writ  of  Error,  before 
Lord  Campbell,  L.C.J.,  Erle  and  Crompton,  JJ.,  May  6th,  1857. 

Proceedings  in  the  Court  of  Exchequer  Chamber,  before  Cockburn, 
O.J.,  Pollock,  C.B.,  Williams  and  Willes,  JJ.,  and  Bramwell,  B., 
Watson,  B.,  and  Channell,  B.,  in  error,  from  the  Court  of 
Queen's  Bench,  June  24th,  1857.  (Reported  in  8  E.  &  B.  54; 
Dears.  &  B.  375 ;  27  LJ.  N.S.  M.C.  4.) 


In  a  trial  for  murder  at  the  Maidstone  Assuies,  the  55  jurors  impanelled  were  called  in  the 
order  in  which  their  names  appeared  on  the  panel,  omitting  12  who  were  considering  their  verdict 
in  the  previous  case.  Of  the  jurors  so  called  18  were  challenged  peremptorily  by  the  prisoner, 
16  were  ordered  by  the  Crown  to  stand  by,  the  prisoner's  counsel  objecting,  one  did  not  appear, 
and  9  were  elected  and  tried  with  the  intent  that  they  should  be  sworn.  Thereupon  the  first  juror 
who  had  been  ordered  by  the  Crown  to  stand  by  was  called  again,  and  counsel  for  the  Crown 
prayed  that  he  might  again  be-ordered  to  stand  by,  and  the  prisoner's  counsel,  that  the  Crown  should 
show  its  cause  of  challenge.  Before  any  judgment  was  given  on  these  applications  the  12  jurors 
who  had  been  omitted  came  into  Court ;  and  counsel  for  the  Crown  again  prayed  that  the  aforesaid 
juror  should  be  ordered  to  stand  by  until  they  had  been  called,  and  the  prisoner's  counsel,  that 
in  default  of  challenge  he  should  be  sworn.  The  Court  ordered  him  a  second  time  to  stand  by  ; 
the  calling  of  the  12  was  proceeded  with,  and  3  of  them  were  elected  and  tried  with  the  intent 
that  they  should  be  sworn,  making  a  full  jury.  Before  the  jury  was  sworn,  one  of  the  3  stated 
that  he  had  conscientious  scruples  against  capital  punishment.  Counsel  for  the  Crown  prayed  that 
he  should  be  ordered  to  stand  by,  and  the  prisoner's  counsel,  that  if  he  were  challenged,  cause 
should  be  shown.  The  Court  directed  him  to  withdraw,  and  a  twelfth  juror  was  elected  from  the 
remaining  9. 

It  is  provided  by  6  Geo.  4.  c.  ^0.  s.  29,  re-enacting  33  Edw.  1.  st.  4.  c.  I.,  that  in  all  inquests 
wherein  the  King  is  a  party,  **  notwithstanding  it  be  alleged  by  them  that  sue  fcr  the  King  that 
the  jurors  of  those  inquests,  or  some  of  them,  be  not  indiffeient  for  the  King,  yet  such  inquests 
shall  not  remain  untaken  for  that  cause  ;  but  if  they  that  sue  for  the  King  will  challenge  any  of 
those  jurors,  they  shall  assign  of  their  challenge  a  cause  certain,  and  the  truth  of  the  same  challenge 
shall  be  inquired  of  according  to  the  custom  of  the  Court,  and  it  shall  be  proceeded  to  the  taking 
of  the  same  inquisitions,  as  it  shall  be  found  if  the  challenges  be  true  or  not,  after  the  diseretion  of 
the  Court." 

Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  Court  of  Queen's  Bench  on  writ  of 
error — 

1.  Calling  over  panel — Right  of  Crown  to  order  jurors  to  stand  by — G  Geo.  4.  c.  50.  s.  29. 

That,  under  the  above  section,  when  the  panel  is  called  over  the  Crown  may  order  jurors 

to  stand  by,  and  postpone  assigning  a  cause  of  challenge,  until  the  panel  is  exhausted. 
That  the  panel  is  not  to  be  considered  exhausted  until,  according  to  the  usual  practice  of 

the  Court  and  what  reasonably  may  be  done,  it  is  ascertained  that  there  are  no  more 

jurors  on  the  panel  whose  attendance  can  be  procured. 
That  the  Crown  may  order  a  juror  to  stand  by  at  any  time  before  the  jury  are  sworn  if  the 

panel  be  not  exhausted. 
Semble  that  the  Court,  even  without  challenge  or  objection  on  the  part  of  the  Crown  or  the 

prisoner,  may  order  a  juror  who  is  manifestly  unfit  to  withdraw. 
That  the  order  in  which  the  names  on  the  panel  are  called  is  not  matter  of  law,  though  the 

practice  of  the  particular  Court  should  be  followed  ;  and  therefore  the  twelve  jurors  in 

the  previous  case  were  properly  called. 

2.  Error — Form  of  Record. 

Qucsre,  whether  any  of  the  matters  above  set  out  were  properly  entered  on  the  record  and 

examinable  in  error  ? 
Held,  that  the  record  was  not  bad  for  omitting  to  aver  that  the  jurors  were  good  and  lawful 

men  of  the  coimty,  such  averment  being  supplied  by  intendment  from  the  award  of  the 

venire  to  the  Sheriff  therein  set  out ;  or  for  averring  that  some  of  the  jurors  were  ordered 

to  stand  by. 
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This  case,  which  was  argued  on  writ  of 
error,  first  in  the  Court  of  Queen's  Bench 
and  afterwards  in  the  Exchequer  Chamber, 
raised  questions  as  to  the  right  of  the  Crown 
on  a  criminal  trial  to  order  a  juror  to  stand 
bj  and  defer  showing  a  cause  of  challenge 
until  the  panel  has  been  exhausted. 

The  plaintiff  in  error  was  indicted  for 
murder,  and  convicted,  at  the  Winter 
Assizes  for  Kent,  December  1856,  before 
Bbamwell,  B.  ;  and  judgment  of  death 
was  passed  upon  him.  A  writ  of  error 
returnable  in  the  Court  of  Queen's  Bench 
was  afterwards  obtained,  upon  the  fiat  of 
Sir  jB.  Bethell, (a)  AUomey-G^meral,  to  which 
a  return  was  made.  In  the  ensuing  Easter 
Term  under  a  writ  of  habeas  corpus  ad 
satisfaciendum,  directed  to  the  GoTemor 
and  keeper  of  Maidstone  gaol,  the  plaintifi* 
in  error  was  broaghtinto  court,  in  custody 
of  the  said  Governor,  and,  by  his  counsel, 
Francis  Russellj  prayed  oyer  of  the  writ  of 
error  and  the  return  thereto  ;  and  the  same 
were  read  as  follows  : 

WsiT  ov  Ebkok. 
"  Victoria,  by  the  grace,"  &c.  '♦  To  our 
justices  of  oyer  and  terminer  in  and  for  our 
county  of  Kent,  assigned  to  deliyer  the  gaol  of 
the  B»id  county,"  &c.,  **  greeting.  Because  in 
the  record  and  proceedings,  and  also  in  the 
giving  of  a  judgment,  in  a  certain  indictment 
made  against  Thomas  Mansell  for  murder, 
whereof  he  was  indicted,  and,  by  a  certain  jury 
of  the  said  county  impanelled  thereupon  be- 
tween us  and  the  said  Thomas  Mansell,  was 
convicted,  as  it  was  said,  manifest  error  has 
intervened,  to  the  great  damage  of  the  said 
Thomas  Mansell,  as  by  his  complaint  we  are 
informed.  We,  being  willing  that  the  error  (if 
error  there  be)  should  in  dns  manner  be  cor- 
rected, and  full  and  speedy  justice  done  to  the 
Raid  T.  Mansell  in  this  behalf,  do  command  you 
that,  if  judgment  be  given  thereupon,  you  send 
to  us  distinctly  and  openly,  under  your  seals  or 
the  seal  of  one  of  yon,  the  record  and  proceed- 
ings aforesaid,  with  all  things  touching  the 
same  which  are  in  your  custody,  and  this  writ ; 
so  that  w^c  may  have  them  before  ns  on  the 
12th  day  of  January  instant,  wheresoever  we 
shall  then  be  iu  England ;  that,  the  record  and 
proceedings  aforesaid  being  inspected,  we  may 
cause  to  be  further  done  thereupon  for  cor- 
recting that  error  what,  of  right  and  according 
to  the  law  and  custom  of  our  realm  of  England, 
ought  to  be  done.    Witness,"  &c. 

"  The  execution  of  this  writ  appears  by  the 
record  and  proceedings  and  schedule  hereunto 
annexed." 

"The  answer  of  the  parties  within  named. 

Thb  BEcoaB. 

«  Kent,  )  Be  it  remembered  that  at  the  General 
to  wit.  S  Session  of  oyer  and  terminer,"  &c., 
(setting  forth  the  caption,  and  indictment,  which 
charged  the  plaintiff  in  error  with  the  murder  of 
Alexander  M'Bnmey,  the  plea  of  Not  guilty, 

(a)  Afterwards  Lord  Westbury,  L.C. 
91600. 


the  joinder  by  the  clerk  of  the  Assizes  and  clerk 
of  the  Crown  and  the  award  of  the  venire  as 
follows  : — ) 

''Therefore    let    the   jury    thereupon,    here 
aud  for  this  purpose  by  the  said    sheriff  im- 
panelled    and    returned,     immediately    come 
before    the   said   justices    of   our    said  Lady 
the    Queen,  lost    above  named,    and    others 
their   fellows    aforesaid,    of    good    and    law- 
ful men    of    the    county    aforesaid,    qualified 
according  to  law,  by  whom  the  truth  of  the 
matter  may  be  better  known,  and  who  are  not  ot 
kin  to  the  said  T.  Mansell,  to  recognize,  upon 
their  oath,   whether  the  said  T.   Mansell   be 
guilty  of  the  felony  and  murder  in  the  indict- 
ment aforesaid  above  specified,  or  not  guilty; 
I  because  as  well    the  said,"  &c.  (clerk  of  the 
'  Assizes)  "as  the  said  T.    Mansell  have    put 
themselves  upon  that  jury.      And    the    said 
I  sheriff,  for  the  purpose  aforesaid,  impanels  and 
;  returns  the  persons  following,  and  arrays  them  in 
j  a  panel  in  the  order  following ;  that  is  to  say,  viz., 
'  Matthew  Nicholson,"  &c.  (naming  55  in  all). 

!  The  record  then  stated  that  seventeen  of 
the  persons  on  the  panel  being  called  in 
the  order  in  which  their  names  appeared, 
were  peremptorily  challenged  by  the  pri- 
soner, and  that  the  three  persons  whose 
names  came  next  were  elected  and  tried 
with  the  intent  that  they  should  be  sworu 
on  the  jury,  aud  that  a  fourth  came  not, 
auci  a  fifth  was  peremptorily  challenged  by 
the  prisoner. 

And  the  said  William  Iremonger"  (the  juror 
whose  name' stood  26th)  "being  next  called, 
comes.  And  hereupon  William  Ribton,  esquire, 
barrister- at-law,  who  prosecutes  for  our  Lady 
the  Queen  in  this  behalf,  on  behalf  of  our  said 
r^ady  the  Queen  prays  the  Court  here  that  the 
^aid  William  Iremonger  may  be  ordered  to 
stand  by.  And  the  said  T.  Mansell  by  Francis 
Russell,  esquire,  barrister  at  law,  his  counsel, 
prays  the  Court  here  that,  if  our  said  Lady  the 
Queen  challenge  the  said  W.  Iremonger,  she 
so  challenge  forthwith,  and  that  the  cause  of 
such  challenge  may  be  shown  to  the  Court  here 
forthwith,  and  before  any  other  person  on  the 
said  panel  be  called ;  and  saith  that,  by  the  laws 
of  this  realm,  the  said  W.  Iremonger  ought  not 
to  bo  ordered  to  stand  by.  And  hereupou  it  is 
considered  and  adjudged  and  ordered  by  the  Court 
here  that  the  said  William  Iremonger  do  standby." 

The  record  then  stated  that  twenty - 
eight  persons  were  called,  of  whom  six 
were  tried  and  elected  with  the  intent  that 
they  should  be  sworn,  making  nine  in  all, 
and  twenty- two  (of  whom  Jacob  Jacobs  was 
the  first)  were  ordered  to  stand  by  after 
objection  taken  by  the  prisoner's  counsel, 
thus  exhausting  the  panel  with  the  ex- 
ception of  the  twelve  jurors  in  the  prcvioas 
case  whose  names  hsia  been  passed  over. 

"And  forasmuch  as  the  remainder  of  the 
said  several  persons  so  impanelled  and  returned 
as  aforesaid,  are  a  jury  sworn  and  charged 
by  the  Court  here  to  give  their  verdict  upon  a 
certain  indictment  for  Mony,  at  the  suit  of  our 
sidd  Lady    the   Queen,  against   one   George 
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Chapman,  a  prifioner  in  the  gaol  here,  and,  | 
during  the  nvhole  time  when  the  seypral  other 
persons  bo  impanelled  were  being  called,  haye 
been  and  still  are  absent  from  the  Court  here, 
having  been  committed  to  the  custody  of  the 
sheriff  by  the  Court  here,  to  be  by  him  safely 
kept  until  they  shall  have  given  their  said  ver- 
dict, therefore  the  said  remainder  of  such 
persons  are  not  now  called.  And  hereupon  the 
said  W.  Iremonger  is  again  called,  as  he  before 
was  called,  and  appears.  And  the  said  W. 
Ribton,  on  the  part  of  our  said  Lady  the  Queen., 
prays  the  Court  here  that  the  said  W.  Iremonger 
be  again  ordered  to  stand  by.  And  the  said 
T.  Mansell,  by  his  counsel  aforesaid,  prays 
the  Court  here  that,  if  our  said  Lady  the  Queen 
challenge  the  said  W.  Iremonger,  cause  of  such 
challenge  be  forthwith  shown  to  the  Court  here, 
and  before  any  other  of  the  persons  whose 
names  appear  upon  the  said  panel  be  called,  and 
saith  that,  by  the  laws  of  this  realm  the  said 
W.  Iremonger  ought  not  to  be  ordered  to  stand 
by  again.  And  thereupon  the  said  Michael 
Aaron  Jessell,"  &c.  (the  twelve  not  called), 
"being  the  jury  before  mentioned  sworn  and 
charged  to  deliver  a  verdict  on  the  said  indict- 
ment against  the  said  G.  Chapman^  come  into 
Court  here  and  give  their  verdict  on  the  said 
last-mentioned  indictment,  and  are  forthwith 
discharged  from  the  custody  of  the  said  sheriff. 
And  hereupon  the  said  W.  Bibton,  on  behalf  of 
our  said  Lady  the  Queen,  prays  the  Court  here 
that  the  said  W.  Iremonger  be  ordered  to  stand 
by  until  the  said  several  jurors  hereinbefore 
lastly  mentioned  shall  have  been  called  to  serve 
on  the  said  jury  between  our  sflid  Lady  the 
Queen  and  the  said  T.  Mansell.  And  the  said 
T.  Mansell,  by  his  counsel  aforesaid,  denies  that 
by  the  laws  of  thix  realm  the  said  W.  Iremonger 
ought  to  be  thus  ordered  to  stand  by,  and  demands 
that  in  default  of  our  said  Lady  the  Queen  forth- 
with challenging,  and  assigning  good  cause  of 
challenge  against  the  saidW.  Iremonger,  the  said 
W.  Iremonger  may  be  elected  and  sworn  upon 
the  jury  to  try  the  premises  in  the  said  indict- 
ment against  the  said  T.  Mansell  specified.  And 
hereupon  it  is  considered,  adjudged,  and  oi-dered 
by  the  Court  here  that  the  said  W.  Iremonger 
do  stand  by  accordingly.  And  thereupon  the 
said  W.  Ribton,  on  behalf  of  our  said  Lady  the 
Queen,  prays  the  Court  here  that  the  residue  of 
the  said  several  persons  so  impanelled  and  re- 
turned as  aforesaid,  and  who  have  not  yet  been 
called  to  serve  on  the  said  jury  between  our  said 
Lady  the  Queen  and  the  said  T.  Mansell,  to 
wit  the  said  jurors  so  discharged  from  the 
custody  of  the  said  sheriff  as  aforesaid,  be  forth- 
with called.  And  the  said  T.  Mansell  by  his 
counsel  aforesaid,  denies  that,  by  the  laws  of 
this  realm,  any  of  the  said  several  last-mentioned 
persons  can  or  ought  to  be  called  forthwith,  and 
saith  that,  by  the  laws  of  this  realm,  snch 
persons  ought  to  be  called  in  their  proper 
order  with  other  persons  in  the  said  panel,  and 
not  otherwise ;  and  saith  that  the  said  Jacob 
Jacobs "  (the  second  juror  originally  ordered 
to  stand  by)  **  is  the  next  person  in  such  order, 
and  ought  to  be  called  next  in  order  after  the 
said  W.  Iremonger,  and  hereupon  the  said  Isaac 
Perry,  Jabez   Fhilpott,   and  William  Parton'* 
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(all  of  whom  had  been  on  the  other  jury) 
*'  are  now  next  called  and  come,  and,  together 
with  the  said,"  &c.  (the  nine  already  elected, 
"  are  elected  and  tried  to  the  intent  that  they 
should  be  sworn  to  speak  the  truth  of  and  con- 
cerning the  premises  in  the  said  indictment 
against  the  said  T.  Mansell  specified.  And  hw- 
upon  the  said  Jabez  Philpott,  without  being 
sworn,  says  that  he  has  conscientious  scruples 
against  capital  punishments.  And  hereupon  the 
said  W,  Ribton,  on  behalf  of  our  said  Lady  the 
Queen  ^  prays  the  Court  here  that  the  said  Jabez 
Philpott  be  ordered  to  stand  by.  And  the  said 
T.  Mansell,  by  his  counsel  aforesiud,  prays  the 
Court  here  that,  if  our  said  Lady  the  Queen 
challenge  the  said  Jabez  Philpott,  cause  of  sueh 
challenge  be  shown  forthwiUi  and  before  any 
other  person  whose  name  appears  on  the  said 
panel  be  called.  And  hereupon  the  learned 
judge  says,  *  Undoubtedly,  if  you  feel  jrou  can- 
not do  your  di)^  you  are  quite  right  in  saying 
so,  and  had  better  withdraw.'  And  hereupon 
the  said  Jabez  Philpott  withdraws  himself 
from  the  rest  of  his  fellows  aforesaid.  And 
hereupon  it  is  considered  and  adjudged  and 
ordered,  by  the  Court  here,  that  the  said  Jabt^^ 
Philpott  do  stand  by,  notwithstanding  that  the 
said  T.  Mansell,  by  the  said  F.  Russell,  hia 
counsel  aforesaid,  denies  that  the  said  Jabez 
Philpott,  having  been  so  called  and  elected  as 
aforesaid,  by  the  laws  of  this  realm  can  or 
ought  to  be  ordered  to  stand  by  as  aforesaid^ 
and  demands  that,  in  default  of  our  said  Lady 
the  Queen  forthwith  challenging  and  proving 
good  cause  of  challenge  against  the  said  Jabez 
Philpott,  the  said  Jabez  Philpott  may  be  sworn 
as  a  juror." 

The  record  then  stated  that  six  other 
persons,  of  the  other  jury,  were  called 
and  ordered  to  stand  by  skfter  objection, 
and  that  a  seventh  was  peremptorily 
challenged  by  the  prisoner. 

"And  hereupon  the  said  William  Greorge 
Larking  is  called,  and  comes,  and  is  elected 
and  tried  to  the  intent  that  he  shall  be  sworn 
as  aforesaid  in  the  place  and  stead  of  the 
said  Jabez  Philpott.  And  hereupon  the  said 
William  George  Larking  and  the  jurors  afoie« 
said  before  elected  and  tried,  save  and  except 
the  said  Jabez  Philpott,  are  by  the  Ck>Qrt  here 
in  due  form  of  law  sworn  to  speak  the  truth  of 
and  concerning  the  premises  in  the  said  last- 
mentioned  indictment  specified:  the  said  T.  Man- 
sell,  by  his  counsel  aforesaid,  protesting  that 
the  said  jury  ,lias  been  elected  contrary  to  the 
laws  of  this  realm,  and  that  in  default  of  our 
said  Lady  the  Queen  assiguing  good  cause  of 
challenge  against  the  said  W.  Iremonger,  the 
said  Jabez  Philpott  and  the  scud  several  other 
persons  so  ordered  to  stand  by  as  aforesaid,  the 
said  jury  ought  not  to  be  so  sworn  as  aforesaid. 
And  hereupon  it  is  considered  and  adjudged  by 
the  Court  here  that  our  said  Lady  the  Queen 
ought  not  to  be  compelled,  and  be  not  com- 
pelled, to  assign  any  cause  of  challenge  against 
the  said  W.  Iremonger,  the  said  Jabez  Philpot, 
or  any  of  the  said  last-mentioned  several  per- 
sons." 
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The  record  then  rmi  out  ihd  verdict  of 
gnihy  and  judgment  of  death. 

F.  Russell  then,  on  behalf  of  the  de- 
fendant, craved  leave  to  assign  error, 
which  was  granted.  The  entry  on  the 
record  was  as  follows — 

Absigkmsnt  07  Ebsobs. 

'*  Easter  Term,  in  the  20th  year  of  the  reign 
of  Queen  Victoria. 

**  And  hereupon,  on  the  24th  day  of  April,  in 
the  year  of  Our  Lord  1857,  in  the  said  term, 
before  our  said  Lady  the  Queen  at  Westminster, 
oometh  the  said  Thomas  Mansell  in  his  proper 
person  in  and  under  the  custody  of  the  Governor 
of  the  gaol  at  Maidstone,  in  the  county  of  Kent, 
by  virtue  of  a  writ  of  habeas  corpus  issued  in 
that  behalf,  and  saith  that  in  the  record  and 
proceedings  aforesaid,  and  also  in  the  giving  of 
the  judgment  aforesaid  against  the  said  T.  Man- 
sell,  there  is  manifest  error  in  this:  That  the 
record  does  not  show  any  sufficient  ground 
why  the  said  VV.  Iremonger,  Jacob  Jacobs," 
&c.  (the  jurors  whose  names  stood  respectively 
26th,  28th,  3drd,  34th,  37th,  48th,  49th,  and 55th,) 
"  Jabez  Philpott,"  &c.  (the  jurors  whose  names 
stood  respectively  23rd,  29th,  80th,  31st,  35th, 
44th,  and  51  st),  when  they  had  severally  been 
called  and  had  appeared  (or  so  many  of  them 
as  were  necessary  to  complete  the  number  of 
the  juiy)  were  not  elected  and  sworn  as  jury- 
men to  try  the  issue  between  the  said  T.  Man- 
sell  and  the  Queen.  Wherefore  in  this  there  is 
manifest  error. 

"  There  is  also  error  in  this :  That  it  appears  by 
the  record  that,  when  each  of  the  said  last- 
mentioned  jurors  was  called,  and  had  come,  the 
said  W.  Hibton  prayed,  on  behalf  of  our  Lady 
the  Queen,  that  the  juror  might  be  ordered  to 
stand  by,  and  also,  with  respect  to  each  of  them, 
that  it  was  considered  and  adjudged  and  ordered 
by  the  Court  that  he  do  stand  by ;  whereas  by 
the  law  of  this  realm  of  Eneland  the  CJourt 
had  no  power  to  order  the  said  lust-mentioned 
jurors,  or  any  of  them,  to  stand  by ;  as  an  order 
that  a  juror  do  stand  by  is  an  order  not  known 
to  the  law,  and  is  vague  and  indefinite  and 
nnccrtaiu  in  its  meaning ;  and  that,  at  any  rate, 
the  said  Court  had  no  jurisdiction  to  order  any 
of  the  said  jurors  to  stand  by  until  he  had  been  ; 
challenged  on  the  part  of  our  Lady  the  Queen, 
even  though  our  Lady  the  Queen  might  not  be 
bound  to  show  the  cause  of  such  challenge 
forthwith,  or  had  been  challenged  on  the  part  of 
the  said  T.  Mansell.  Wherefore  in  this  there 
is  manifest  error, 

"  There  is  also  error  in  this  :  That  it  appears 
by  the  record  that  the  names  of  all  the  jurors 
on  the  said  panel  were  called  in  order  from  the 
first  to  the  last,  omitting  only  the  nsmes  of 
the  twelve  who  formed  the  jury  on  another 
charj^e  of  felony,  and  who  were  out  of  court  in 
custody  of  the  sheriff,  considering  their  verdict, 
during  all  the  time  that  the  panel  was  being 

fone  through  and  until  after  the  said  T.  Mansell 
ad  objected  to  the  said  W.  Iremonger  being 
ordered  to  stand  by  a  second  time.  That,  when 
the  last  name  on  the  panel  had  been  called,  and 
the  panel  had  thus    oeen  gone  through,  only 


nine  jurymen,  had  appfMuedy  excepting,  those 
who  had  been  peremptorily  challenged  or 
ordered  to  stand  by ;  that  the  panel  was  begun 
to^  be  gone  through  again  by  the  calling  the 
said  W.  Iremonger  a  second  time ;  that  the  said 
W.  Iremonger  a  second  time  appeared,  and  the 
said  W.  Ribton  again  prayed  that  the  said 
W.  Iremonger  might  be  ordered  to  stand  by, 
and  the  said  T.  Mansell  again  objected  thereto  ; 
that  the  Court  a  second  time  ordered  the  said 
W.  Iremonger  to  stand  by,  although  no  cause 
of  challenge  was  alleged  or  proved  against  him  ; 
and  the  said  W.  Iremonger  was  not  sworn  as  a 
juryman  to  try  the  issue  between  the  said 
T.  Mansell  and  the  Queen ;  whereas  by  the  law 
of  the  land  the  said  W.  Iremonger  ought,  on 
his  second  appearance,  to  have  been  elected 
and  sworn  as  a  juryman  j  for,  although  our 
Lady  the  Queen  may  have  the  privilege  of 
setting  aside  a  juror  for  a  time  without  assign- 
ing cause  of  cluilleDge,  there  is  no  such  pnvi- 
lege  after  the  panel  has  been  gone  through  % 
and  the  panel  in  this  case  had  been  gone 
through  in  law,  as  all  the  jurors  who  could  at 
the  time  lawfully  appear  and  act  as  jurymen 
had  been  called  before  the  said  William  Ire- 
monger waa  called  the  second  time.  Where- 
fore in  this  there  is  manifest  error. 

*«  There  is  aUo  error  in  this  :  That  it  appears 
by  the  said  record  that,  after  the  said  W.  Ire- 
monger was  the  second  time  ordered  to  stand 
by,  the  said  W.  Ribton  prayed  the  Court  that 
the  twelve  jurors  who  were  out  of  court  in  the 
custody  of  the  sheriff  when  the  panel  was  first 
gone  through  should  be  called  before  any  other 
jurorH  on  the  said  panel,  and  that  Isaac  Perry, 
being  one  of  the  said  last-mentioned  jurors, 
was  called  next  after  the  said  W.  Iremonger, 
notwithstanding  the  said  T.  Mansell  objected 
that  Jacob  Jacobs  ought  next  to  be  called ; 
whereas  by  the  law  of  the  land  the  jurors  ought 
not  to  be  called  out  of  their  regular  order  at  the 
nomination  of  the  counsel  for  our  Lady  the 
Queen,  bat  the  names  of  the  jurors  ought  to 
be  called  in  the  order  in  which  they  stand  upon 
the  panel,  beginning  at  the  top,  and  that  the 
name  of  the  juror  next  on  the  panel  below  that 
of  the  said  W.  Iremonger  ought  to  have  been 
called  next  after  that  of  the  said  W.  Iremonger, 
instead  of  that  of  Isaac  Perry,  whose  name 
stood  higher  on  the  panel  than  that  of  W.  Ire- 
monger. 

**  There  is  also  error  in  this :  That  it  appears 
by  the  record  that,  after  the  said  Jabez  Philpott 
had  been  elected  and  tried  to  the  intent  that  he 
should  be  sworn  to  try  the  issue  between  the 
said  T.  Mansell  and  the  Queen,  the  said  Jabex 
Philpott  stated  that  he  had  conscientious  scruples 
against  capital  punishments  ;  that  thereupon  he 
was,  on  the  application  of  the  said  W.  Ribton, 
ordered  by  the  Court  to  stand  by ;  whereas,  by 
the  law  of  the  land,  after  a  juror  has  once  been 
elected  as  a  juryman,  he  cannot  be  challenged 
or  ordered  to  stand  by  ;  and  whereas,  by  the 
law  of  this  land,  the  entertaining  conscientious 
scruples  against  capital  punishments  is  no 
ground  of  Cnallenge,  or  of  directing  a  juror  to 
ptand  by  \  and  the  (3ourt  had  no  jurisdiction  to 
tell  the  said  Jabez  Philpott  he  had  better  \f  ith- 
draw,  or  to  order  him  to  stand  by,  until  it  was 
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proved  on  oath,  and  had  been  foand  bj  triers 
duly  chosen  and  sworn,  that  the  said  Jabez 
PhUpott  was  not  indi£Ferent  between  our  Lady 
the  Queen  and  the  said  T.  Mansell. 

^' There  is  also  error  in  this:  That  it  does 
not  appear  by  the  record  that  the  jurors  who 
were  elected  and  tried  to  try  the  issue  between 
the  said  T.  Mansell  and  our  Lady  the  Qneen 
were  sworn  in  due  course  according  to  law. 

"There  is  also  error  in  this:  That  the 
matters  contained  in  the  record  arc  not  suffi- 
cient in  law  to  warrant  the  judgment  given 
against  the  said  T.  Mansell. 

**  There  is  also  error  in  this:  That,  by  the  said 
record,  it  appears  that  judgment  was  given  for 
our  said  Lady  the  Queen  and  against  the  said 
T.  Mansell ;  whereas,  by  the  law  of  this  realm 
of  England,  judgment  ought  to  have  been  given 
in  favour  of  the  said  T.  Mansell  and  against  our 
said  Lady  the  Queen. 

**  And  the  said  T.  Mansell  prays  that  the 
judgment  aforesaid,  for  the  errors  aforesaid  and 
other  errors  appearing  in  the  record  and  pro- 
ceedings aforesaid,  may  be  reversed,  annulled, 
and  wholly  held  for  nothing ;  and  that  he  may 
be  restored  to  all  things  which  by  reason  of 
the  judgment  and  proceedings  aforesaid  he  has 
lost. 

'*  Francis  Rossbll." 

JOINDEB  IN   EbBOR. 

"  And  Charles  Francis  Robinson,  esquire, 
coroner  and  attorney  of  our  said  Lady  the 
Queen,  in  the  court  of  our  said  Lady  the  Queen 
before  the  Queen  herself,  who  for  our  said  Lady 
the  Queen  in  this  behalf  prosecuteth,  being 
present  here  in  Court,  and  having  heard  the 
matters  aforesaid  above  assigned  for  error,  in 
manner  and  form  aforesaid,  for  our  said  Lady 
the  Queen  saith  that  neither  in  the  record  nor 
proceedings  aforesaid,  nor  in  the  giving  of  judg- 
ment aforesaid,  is  there  any  error.  Therefore, 
the  said  coroner  and  attorney  of  our  said  Lady 
the  Queen  prayeth  that  the  Court  of  our  said 
Lady  the  Queen  now  here  may  proceed  to 
examine,  as  well  the  record  and  proceedings 
aforesaid,  and  the  judgment  thereon  given  as 
aforesaid,  as  the  matter  above  assigned  and 
alleged  for  error;  and  that  the  judgment  may  in 
all  things  be  affirmed.*' 

Bussdl,  for  the  prisoner,  then  prayed 
thai  connsel  might  be  assigned  to  the 
prisoner,  and  the  Court  thereupon  as- 
signed the  connsel  named  in  a  paper 
handed  np  by  the  prisoner,  namely,  F, 
Buasell  and  the  Hon.  Oeorge  Denman.{a) 

The  following  mle  was  drawn  np, 

•'  Friday,  the  S4th  day  of  April,  in  the  20th 
year  of  Queen  Victoria. 

"  Thomas  Mansell,  the  plaintiff  in  error,  being 
brought  here  into  court  in  custody  of  the 
keeper  of  Her  Majesty's  gaol  at  Maidstone,  in 
and  for  the  county  of  Kent,  by  virtue  of  a  writ 
of  habeas  corpus ; — It  is  ordered  that  (he  said 
writ  and  the  return  made  thereto  be  filed.  And, 
the  said  plaintiff  in  error  producing  a  writ  of 
error,  and  praying  oyer  of  the  record  and  judg-* 

(a)  Afterwards  a  Justice  of  the  Q.B.D. 


ment  against  him  upon  an  indictment  of  murder* 
and  the  same  being  read  to  him,  the  said  plaintiff 
in  error  now  here  in  Court  assigns  errors,  and 
prays  counsel  to  be  assigned  to  Mm.  It  is  fur- 
ther ordered  that  the  said  assignment  of  errors 
be  filed ;  and  that  Francis  Russell,  esquire,  and 
the  Hon.  George  Denmau  be  assigned  to  be  of 
couusel  for  the  said  plaintiff  in  error.  And  the 
said  plaintiff  in  error  is  now  here,  in  court, 
committed  to  the  custody  of  the  keeper  of  Her 
Majesty's  gaol  of  Newgate,  charged  with  the 
matters  in  the  said  return  mentioned  ;  which 
matters  are  as  follows,  to  wit: — *The  said 
Thomas  Mansell  was  committed  to,  and  detained 
in  the  custody  of  the  keeper  of,  the  said  gaol  at 
Maidstone,  by  virtue  of  a  certain  warrant  or 
order  of  Court,  in  the  words  following,  that  is 
to  say — Kent  :  at  the  general  sef>sion  of  the 
delivery  of  the  gaol  of  the  county  of  Kent, 
holden  at  Maidstone  in  and  for  the  said  c«mnty, 
on  Monday  the  15th  day  of  December,  in  the 
year  of  our  Lord  1856,  before  the  Honourable 
Sir  Creorge  Wilshere  Bramwell,  knight,  one  of 
the  barons  of  our  Lady  the  Queen,  of  her  Court 
of  Exchequer,  and  others  his  fellows,  justices  of 
our  said  Lady  the  Queen,  assigned  to  deliver  the 
said  gaol  of  the  prisoners  therein  being:  Thomns 
Mansell,  convicted  of  felony,  is  ordered  to  be 
hanged  by  the  neck  until  he  be  dead,  and  his  body 
to  be  afterwards  buried  within  the  precincts  of  the 
prison  in  which  he  shall  have  been  con6ned 
after  his  conviction.  By  the  Court.  R.  Marshall 
Straight,  deputy  clerk  of  Assize.  Which  said 
sentence  of  death  has  been  respited  by  command 
of  our  said  Lady  the  Queen,  until  the  llth  day 
of  May  next :  To  be  by  the  said  keeper  of  Her 
Majesty's  gaol  of  Newgate  kept  in  safe  custody 
until  he  shall  be  from  thence  discharged  by  due 
course  of  law.  And  it  is  further  oniered  that 
the  said  keeper  of  Newgate,  or  his  deputy,  do 
bring  the  said  plaintiff  in  error  before  this  Court 
on  Saturday  the  2nd  of  May  next  (a) 

**  On  the  motion  of  Mr.  F.  Russell.  Bv  the 
Court." 

Russell    then   prayed  for  a   condlium; 

which  was  appointed  for  the  2nd  of  May 
j  then  next, 
i      On    the   said   2nd   of  May   1857,   the 

defendant  was  brought  into  court  in  cus- 
;  tody  of  the  keeper  of  the  ffaol  of  Newgate, 

and  the  case  was  argued  by  Ru$$eU,  for 

the  plaintiff  in  error,  and  by  Weh^,  for 

the  Crown. 
The  prisoner  was  remanded  in  custody 

to   Newgate,  and  ordered  to  bo  brought 

up  again  on  Wednesday,  May  6tb. 

M  ny  6th,  1867. 

JUDOH£KI  OF  THE  CoURT  OF  QUBEN*S  BeNCH. 

Lord  Campbell,  L.C.  J.:  Having  anxiously 
considered  this  case,  and  examined  all  the 
authorities  cited  during  the  argument  at 
the  bar,  we  haye  all  come  to  the  conclusion 
that  none  of  the  errors  assigned  can  be 
supported,  the  prisoner  having  been  oon- 

(a)  See  Layer's  case,  16  St.  Tr.  U*. 
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victed  and  sentenced  to  death  after  a  fair 
trial  according  to  the  laws  of  England. 

Oar  judgment  chiefly  depends  upon  the 
right  constmction  of  the  ancient  statnte, 
4 Stat.  33  Edw.  1.,  entitled  an  **  Ordinance 
for  inquests,"  which  was  re-enacted  by 
6  Geo,  4.  c.  50.  s.  29.  An  abuse  had  arisen 
in  the  administration  of  justice  by  the 
Crown  as:jaming  an  unlimited  right  of 
challenging  jurors  without  assigning 
cause,  whereby  inquests  remained  **  un- 
taken."  In  this  way  the  Crown  could,  in 
an  arbitrary  manner,  on  every  criminal 
trial,  challenge  so  many  of  the  jurors 
returned  on  the  panel  by  the  sheriff  that 
twelTe  did  not  remain  to  make  a  jury,  and 
the  trial  might  be  indefinitely  postponed 
pro  defeciu  jurcUorwn,  to  the  great  oppres- 
aion  of  the  subject,  and  in  contravention 
of  the  words  of  Magna  Carla,(a)  Nulli 
differmnuM  rectum  veljuetitiam.  The  remedy 
was  to  give  to  the  party  accused  a  right  to 
be  tried  by  the  jurors  summoned  upon  his 
arraignment,  if,  aftor  the  limited  number 
of  challenges  to  which  he  was  entitled 
without  cause  assigned,  there  remained 
twelve  jurors  of  those  returned  upon  the 
panel  to  whose  qualification  and  unin- 
diiferency  no  specific  objection  to  be 
proved  by  legal  evidence  could  be  made. 
To  prevent  the  trial  going  off  for  want  of 
jurors  by  the  peremptory  challenges  of 
the  Crown,  it  is  enacted  that — 

**  they  that  sue  for  the  King  shall  assign  of  their 
chaUeDge  a  cause  certain,  and  tho  truth  of  the 
same  challenge  shall  be  inquired  of  according 
to  the  castom  of  the  Court.'' 

But  there  was  no  intention  of  taking 
away  all  power  of  peremptory  challenge 
from  the  Crown,  while  that  power,  to  the 
number  of  thirty-five,  was  left  to  the  pri- 
soner. Indeed,  unless  this  power  were 
given  under  certain  restrictions  to  both 
sides,  it  is  quite  obvious  that  justice  could 
not  be  satisfactorily  administered ;  for  it 
must  often  happen  that  a  juror  is  returned 
on  the  panel  wno  does  not  stand  indifiorcnt, 
and  who  is  not  fit  to  serve  upon  the  trial, 
although  no  legal  evidence  could  be  ad- 
duced to  prove  his  unfitness.  The  object 
of  the  statute  is  fully  attained  if  the  Crown 
bo  prevented  from  exercising  its  power  of 
peremptory  challenge,  so  as  to  make  the 
trial  go  oft'  while  there  are  twelve  of  those 
returned  upon  the  panel  who  cannot  be 
proved  to  be  liable  to  a  valid  objection. 
Accordingly  the  course  has  invariably 
l>een,  from  the  passing  of  the  statute  to 
the  present  time,  to  permit  the  Crown  to 
challenge  without  cause  till  the  panel  has 
been  called  over  and  exhausted,  and  then 
to  call  over  the  names  of  the  jurors  per- 
emptorily challenged  by  the  Crown,  and 

(a)  1  star.  9  H.  8.  c.  29. 


to  put  tho  Crown  to  assign  cause,  so  that, 
if  twelve  of  those  upon  the  panel  remain 
as  to  whom  no  just  cause  of  objection  can 
be  assigned,  the  trial  may  proceed.  In 
our  books  of  authority,  the  rule  is  laid 
down  that  the  King  need  not  show  any 
cause  of  his  challenge  till  the  whole  panel 
be  gone  through,  and  it  appear  that  there 
will  not  be  a  full  jury  witnoufc  the  person 
BO  challenged. 

This  rule  (with  a  view  probably  of  con- 
veying to  the  bystanders  the  notion  that 
Id  operates  hai*shly  against  the  prisoner) 
has  often  been  questioned,  but  it  has  as 
often  been  recognised  us  established  by 
the  presiding  judges.  The  last  instance 
of  this  was  on  the  trial  of  John  Frost 
for  high  treason  in  the  year  1839,  when 
Lord  Chief  Justice  Tindal,  the  presiding 
judge,  withor.t  calling  upon  the  counsel  for 
the  Crown  for  an  answer,  observed  (a) — 

"We  really  are  called  upon- -after  a  con- 
struction has  been  put  upon  this  Act  of  Parlia- 
ment, from  the  very  period  when  it  was  passed, 
in  the  3drd  of  Edward  I.  down  to  the  present 
time — to  pat  a  construction  different  from  that 
which  prevailed  at  the  time  the  statute  was 
enacted,  and  different  from  that  which  all  our 
predecessors  have  put.  Where  woald  be  the 
certaiuty  of  the  law  of  England ;  what  safety 
I  would  there  be  for  prisoners  as  well  as  for  the 
public  execution  of  justice,  if  judges,  acting 
according  to  their  own  discretion,  neglecting 
those  rules  of  interpretation  which  wise  men 
before  them  have  laid  down,  and  which  havo 
been  sanctioned  by  time,  were  to  do  that  for  the 
first  time  which  we  are  now  called  upon  to  do, 
namely,  to  put  a  construction  different  from 
that  which  h%s  been  put  by  all  who  have  gone 
before  them  ?  It  appears,  however,  to  me  that, 
upon  the  language  of  the  clause  itself,  it  is  by 
no  means  an  unfair  or  improper  conclusion  to 
say  that  the  Crown  is  not  to  be  called  upon  to 
make  its  challenge  until  the  panel  has  been  gone 
through. ' 

Parhe,  B.  and  Williams t  J.,  the  ai^sociated 
judges,  clearly  concurred  in  this  opinion. 
We  may  further  observe  that,  as  the 
statute  of  Edward  I.  was  re-enacted  i?i 
ipsissiims  verbis,  after  this  construction 
had  so  long  been  put  upon  it,  this  coo- 
struction  must  be  considered  to  have  the 
sanction  of  the  Legislature ;  and,  indeed, 
there  is  no  reason  to  suppose  that  it  has 
ever  worked  injustice. 

Therefore,  the  first  ground  of  error 
assigned,  that  there  were  jurors  ordered 
to  stand  by  on  the  application  of  the 
counsel  for  the  prosecution  without  any 
cause  being  assigned,  entirely  fails;  and 
no  objection  uan  be  taken  to  the  regularity 
of  the  proceedings  till  the  panel  had  been 
once  gone  through  without  a  jury  being 
formed.     "What  was  then  the    state    of 


(a)  4  St.  Tr.  N.S.  122. 
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things   aooording    to  the  record?     And 
what  was    then    done?    Twelve    of   the 
jurors,  returned  upon  the  panel,  were  at 
that  time  shut  up,  deliherating  upon  their 
verdict  in  the  case  of  Oeorge  Ghajpmcun; 
and  their  names  had    not    been  called. 
Thereupon  the  name  of  WilUa/m  Iremon' 
ger,  who  had  been  before  challenged  by  the 
Crown  without  cause  being  assigned,  was 
again  called,  and  on  his  being  again  chal- 
lenged by  the  Crown,  the  prisoner's  coun- 
sel prayed  that  the  Crown  might  now  be 
put  to  assign  cause,  and  that  otherwise 
WiUiam  Iremonger  should  not  he  ordered 
to  stand  by.    At  this  moment,  before  any 
judgment  was  given  by  the  Court,  the 
twelve  jurors  who  had  sat  as  the  jury  upon 
Oharmum   came   into  Court,  gave  their 
verdict,  and  were  discharged.    They  being 
i;ow  in  Court,  and  the  formation  of  the 
jary  in    MameU's    case  being    in    pro- 
gress, the  counsel  for  the  Crown  prayed 
that  WUUam  Iremonger  should  he  ordered 
to  stand  bv  until  the    twelve  who  had 
served  in  0hapman*8  case  should  he  called 
to  serve  on  the  jury  between  the  Queen 
and  Thomas  Mtmsell.    This  was  objected 
to  by  the  counsel  for  the  prisoner,  who 
prayed  that  Willmm  Iremonger  should  be 
sworn  upon  this   jnry,  unless    cause  of 
challenge  were  forthwith  assigned  by  the 
Crown,    The  Court  adjudged  that  William 
Iremonger  should  stand   by,  and  further 
that  the  names  of  the  jurors  who  so  came 
into  Court  should  then  be  called,  instead 
of  the  name  of  Jacob  Jacobs^  who  stood  in 
the  panel  next  after  WiUiaan  Iremonger, 

The  counsel  for  the  prisoner  argued 
before  us,  that  all  these  proceedings  sub- 
sequent to  the  calling  of  the  name  of 
WiUiam  Iremonger  the  second  time  were 
erroneous.  To  decide  upon  his  objections, 
we  must  consider  what  is  the  meaning  of 
going  through,  or  perusing,  the  panel, 
according  to  the  rule  laid  down  upon  this 
subject.  If  it  be  that,  when  the  panel  has 
been  once  called  over,  no  jurors  who  did 
not  answer  to  their  names,  and  who  were 
then  absent,  can  be  afterwards  called  and 
considered  as  jurors  on  the  panel,  although 
they  immediately  afterwards  come  into 
court  before  any  other  stej)  in  the  pro- 
ceeding is  perfected,  the  plaintiff  in  error 
would  be  entitled  to  succeed;  for  we  do 
not  attach  any  importance  to  the  fact 
that  the  names  of  the  twelve  jurors  on 
Chapman'e  jury  were  not  called  in  going 
over  the  panel  when  they  were  shut  up  in 
the  custody  of  the  sheriff.  But  this  seems 
a  very  narrow  coustruction  of  the  rule ;  it 
would  lead  to  very  inconvenient  conse- 
quences ;  and  it  is  not  at  all  necessary  for 
the  object  which  the  statute  had  in  view. 
Suppose  that  a  juror  is  absent  from  court 
for    some    temporary  purpose  when  his 
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name  is  called,  and  he  returns  into  oonrt 
immediately  after  the  last  name  on  the 
panel  has  been  called,  and  offers  to  serve, 
and,    being    unobjectionable,    he    would 
make  up  a  jury  of  twelve,  is  he  to  be  re- 
jected,  and  is  the    list  of  those  before 
challenged  by  the  Crown  to  be  again  re- 
sorted to  so  that  the  Crown  may  be  put  to 
assign  caus(3  of  challenge  P    According  to 
the   modem  practice   of    having    at   the 
assizes  one  panel  of  jurors  both  for  civil 
and  criminal  trials.and  having  two  criminal 
courts  sitting  at  the  same  time,  it  can 
hardly  ever  be  expected  that  all  the  jurors 
on  the  panel  should  answer  to  their  names, 
or  be  in  court  at  the  same  time,  when  the 
names  on  the  panel  are  called  over :  and 
the  Crown  would  often  be  entirely  de- 
prived of  the  limited  right  of  challenging 
without  cause  preserved  to  it  for  the  due 
administration   of   justice,   if  when   the 
panel  has  once  been  called  over,  the  ob- 
ligation of  challenging  for  cause  the  jurors 
ordered  to  stand  by  were  immediately  to 
arise.    But  we  are  of  opinion  that  the 
panel  is  not  to  be  considered   as  gone 
through,  so  as  to  requiie  the  Crown  to 
assign  cause  of  challenge,  till  it  is  ex- 
hausted, 1.0.,  till,  according  to  the  usual 
practice  of  the  court  and  what  may  reason- 
ably be  done,  the  fact  is  ascertained  that 
there  are  no  more  of  the  jurors  on  the 
panel  whose  attendance  may  be  procured, 
and  that,  without  requiring  the  Crown  to 
assign  cause  of  challenge,  the  trial  could 
not  proceed.    In  the  present  case  the  panel 
had  not  been  exhausted,  although  once 
called  over;  and  the  twelve  jurors  who 
had  served  on  Chapman* 8  jury  came  into 
court  when  only  nine  jurors  had  been 
elected  and  sworn  for  ManseW s  inry,  and 
when  the  remaining  three  might  be  taken 
from  these  twelve  as  conveniently,  and  as 
much  for  the  advantage  of  the  prisoner, 
as  if  they  had  all  been  in  Court  and  had 
answered  to  their  names  when  the  panel 
was  first  called  over. 

In  none  of  the  cases  referred  to  by  the 
prisoner's  counsel  do  we  find  anything  to 
differ  from  this  view  of  the  subject.  No 
doubt  it  may  be  assumed,  prima  facie,  that 
all  the  jurors  on  the  panel  are  in  court 
when  the  panel  is  called  over;  and,  if, 
when  it  Las  been  once  called  over,  thei*e 
is  not  a  full  jury  made,  the  usual  course 
would  be  Immeaiately  to  call  the  names 
over  again,  and  to  put  the  Crown  upon 
assigning  cause  of  challenge.  The  Ian- 
^age  used  by  the  judges  on  these  occasions 
16  in  reference  to  this  supposition,  that  all 
were  in  court  and  answered  to  their  names ; 
but  there  is  no  decision  or  dictum  to  the 
effect  that  the  panel  may  not  be  called 
over  again  with  a  view  to  see  whether 
there  may  not  be  some  of  the  jurors  on  the 
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panel  who  may  have  come  into  oonrti  and 
who  may  make  up  a  fall  jury  without  put- 
ting the  Crown  to  assign  cause  of  onal- 
lenge.  It  is  always  understood  that  the 
peremptoo'  challenges  of  the  Crown  shall 
not  put  off  the  trial,  nor  admit  a  supple- 
mental panel  of  jurors  to  be  returned  by 
the  sheriff.  But,  taking  care  to  treat  as 
jurors  who  may  serve  on  the  jury  only 
those  who  are  returned  on  the  original 
panel,  there  is  nothing  to  show  that  they 
are  not  to  be  deemed  for  all  purposes  on 
the  panel  if  they  appear  and  are  ready  to 
be  sworn  before  the  formation  of  the  jury 
is  completed.  Neither  in  Ooningsmarhs 
case  (a),  nor  in  0'Goigly*8  case  (b),  nor  in 
Home  Tooke*8  case  (c),  does  anything  occur 
to  countenance  the  doctrine  now  con- 
tended for  on  behalf  of  the  plaintiff  in 
error.  In  &  fencer  Cowper'e  case  (d),  Baron 
HaieelX  does  intimate  an  opinion  that  under 
the  circumstances  there  stated  the  Crown 
ought  to  show  cause  of  challenge;  but 
that  was  after  it  had  been  ascertained  that 
a  full  jury  could  not  be  made  out  from  the 

f>anel  by  reason  of  the  peremptory  chal« 
enges  of  the  prosecutor ;  and  there  can 
be  no  doubt  that  under  such  circumstances 
cause  of  challenge  must  be  assigned. 

Chief  reliance  was  placed  on  Begina  v. 
Oeaeh  (e).  But  there  Farke^  B.,  who  pre- 
sided, laid  down  the  well-known  rule  — 

"  The  Crown  may  cliallenge  without  showing 
cause  till  the  panel  is  gone  through,  and,  if  there 
is  not  a  full  jury,  they  must  show  cause.*' 

It  turning  out,  after  once  calling  over 
the  whole  panel,  that  there  was  not  a  full 
jury,  the  learned  judge  says — 

"  The  proper  coarse  will  be  to  call  the  panel 
over  in  the  same  order  as  before,  calling  those 
who  did  not  answer  before,  and  omitting  to  call 
those  who  have  been  already  peremptorily  chal- 
lenged by  the  prisoner." 

Nothing  more  was  decided  or  said 
which  can  be  considered  applicable  to 
the  present  case,  the  discussion  which 
follows  being  merely  as  to  what  is  a  good 
cause  of  challenge.  Now  there  can  be  no 
doubt  that  the  course  pointed  out  by  the 
learned  judge  was,  under  the  circum- 
stances, the  proper  course ;  but  is  there 
any  reason  to  suppose  that,  if,  after  the 
panel  had  been  once  called  over,  and 
before  any  i^irther  steps  had  been  taken 
for  the  formation  of  tne  jury,  jurors  on 
the  panel  who  had  been  called  and  did  not 
at  first  answer,  had  come  into  Court  in 
sufficient  number  to  make  a  full  jury,  they 
would  haye  been  rejected,  and  the  Crown 

(a)  9  St.  Tr.  1,  12. 

(6)  S6  8t.Tr.  1191,1281.  * 

(c)  35  St.  Tr.  1, 85. 

id)  18  St  Tr.  1 105,  1 108. 

(O  9  0.  &F.  500,  501. 


would  haye  been  put  to  assign  cause  for 
its  challenges  P 

Mr.  WeUhy  brought  to  our  notice  one 
instance  since  the  Beyolution  of  1688,  and 
therefore  to  be  respected,  in  which,  upon 
a  trial  for  high  treason,  it  was  decided  by 
a  judge  of  great  eminence  and  high  cha- 
racter that,  afber  the  panel  had  been  once 
called  oyer,  it  might  be  called  oyer  again, 
with  a  yiew  to  procure  the  attendance  of 
jurors  who  had  not  been  in  Court  when  it 
was  first  called  oyer.  In  the  State  Trials 
we  find  the  following  dialogue  recorded  as 
haying  occurred  daring  the  trial  of  JPeter 
Gooh.{a) 

Clerk  of  Ar. :  My  lords,  we  have  gone  through 
the  panel;  we  must  now  call  the  defaulters 
again.    Thomas  Clark. 

Clark  :  Here. 

Sir  B.  Shower:  Was  he  here  when  he  was 
called  over  ? 

Att.-Gen. :  That  is  nothing ;  he  is  here  now. 

Sir  B.  Shower  :  But  if  there  be  a  default  of 
the  jury,  and  the  King's  Counsel  have  chal- 
lenged ^ny  one,  they  ought  to  show  their  cause ; 
therefore  we  desire  that  they  may  show  their 
cause  why  they  challenged  Mr.  Simmons  ? 

L.C.J.  TREBYi  The  King  has  power  to  chal- 
lenge without  sliowins  cause  till  the  panel  be 
gone  through  ;  but  if  there  be  a  default  of  jurors 
when  the  King  challenges,  the  King's  Counsel 
must  show  cause. 

Sir  B.  Shower:  Here  is  a  default  of  jurors, 
my  lord. 

L.C.J.  Trbbt:  Nobody  is  recorded  absolutely 
a  defaulter,  if  he  comes  in  time  enough  to  be 
sworn. 

So  Mr.  dark  was  sworn,  instead  of  the 
King  being  obliged  to  show  cause  for 
challenging  Mr.  oimmone.  This,  there- 
fore, is  an  authority  expressly  in  point,  to 
show  diat  WiUiam  IremongerwoB  properly 
ordered  to  stand  by,  other  jurors  in  the 
panel  being  ready  to  be  sworn  in  safficient 
numbers  to  make  up  a  full  jury  without 
him. 

Mr.  BueeeU  dwelt  much  on  a  supposed 
yested  interest  that  the  prisoner  had  ac- 
quired in  WiUiam  Iremonger  as  one  of  the 
jury  to  try  him,  unless  cause  could  be 
shown  by  the  Crown  to  proye  that  he  did 
not  stand  indifierent.  But  in  truth  and 
according  to  law,  there  is  no  necessity  or 
right  that  a  prisoner  shall  be  tried  by 
particular  jurymen  till  the  prisoner  has 
oeen  g^yen  in  charge  to  the  jury.  After 
prisoners  haye  had  their  challenges,  the 
oath  of  the  jurymen  is:  **You  shall  well 
and  truly  try,  and  a  true  deliyerance 
make,  between  our  Soyereign  Lady  the 
Queen  and  the  seyeral  prisoners  you 
ehaU  ha/ve  in  charge"  When  the  prisoner 
is  giyen  in  charge  to  the  jnry,  by  that 
jury  he  must  be  tried;  and  in  felony  or 
treason  tbe  jnry  cannot  separate  till  they 

(a)  18St.  Tr.Sn,  817. 
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havo  fonnd  their  verdict.  Bat  (as  often 
happens  at  the  Assizes),  before  a  parti- 
cular prisoner  who  has  had  his  challenges 
is  given  in  charge  to  the  jnry,  the  Court 
rises,  and  the  jury  separate.  Next  morn- 
ing a  new  jury  is  called,  when  the  prisoner 
again  has  his  challenges ;  and  possibly 
there  may  not  be  one  individual  upon  the 
second  jury  that  was  sworn  upon  the  first; 
yet  all  this  is  regular. 

We  now  come  to  the  assignment  of  error 
respecting  Jahez  Fhilpott.  The  facts,  as 
gathered  from  the  record,  are:  that  he 
was  allowed  to  ffo  into  the  jury  box  with 
intent  that  he  should  be  sworn  and  serve 
as  a  juryman  without  any  objection  being 
made  to  him  on  either  side.  Then,  before 
being  sworn,  he  spontaneously  said  that 
he  had  conscientious  scruples  against 
capital  punishments.  The  counsel  for  the 
Crown,  without  assigning  this  as  cause  of 
challenge,  simply  prayed  the  Court  that 
Jahcz  Philpott  should  be  ordered  to  stand 
by.  The  prisoner's  counsel  prayed  that 
the  Crown  should  show  cause  of  challenge. 
The  presiding  judge  said:  "Undoubtedly, 
if  you  feel  you  cannot  do  your  duty,  you 
are  quite  right  in  saying  so»  and  had  better 
withdraw.*'  Jabez  Philpott  then  withdrew : 
and  thereupon  it  was  **  adjudged  and  or- 
dered by  the  Court  here  that  the  said  Jdbez 
PhUpoit  do  stand  by." 

It  is  contended  that  this  was  erroneous, 
and  that  the  Court  was  bound  to  order 
Jahez  Philpott  to  be  sworn  upon  the  jury. 
But  we  are  of  opinion  that  the  Court  was 
bound,  on  the  prayer  of  the  counsel  for 
the  Crown,  to  order  him  to  stand  by.  We 
here  attach  no  weight  to  what  Jabez  PhU- 
pott  said:  and  we  consider  this  a  challenge 
by  the  Crown  without  assigning  cause,  the 
panel  not  yet  being  exhausted,  and  liiere 
being  a  probability  that  a  full  jury  might 
be  made  up  without  swearing  this  indi- 
vidual. Kor  do  we  attach  any  weight  to 
the  remark  which  fell  from  the  learned 
judge,  although  it  be  unnecessarily  set  out 
upon  the  record. 

But  we  wish  it  to  be  understood  that  we 
by  no  means  acquiesce  in  the  doctrine 
boldly  contended  for  at  the  bar,  on  the 
authority  of  BrcftDnlow  in  an  Anonymoue  (a) 
case,  that  a  judge,  on  the  trial  of  a  crimi- 
nal case,  has  no  authority,  if  there  be  no 
challenge  either  by  the  Crown  or  by  the 
prisoner,  to  excuse  a  juryman  on  the  panel 
when  he  is  called,  or  to  order  him  to  with- 
draw, although  he  is  palpably  unfit  by 
physical  or  mental  infirmity  to  do  his  duty 
in  the  jury  box.  We  are  not  now  to  define 
the  limits  of  this  authority,  but  we  cannot 
doubt  that  there  may  be  cases— as  if  a  jury- 
man were  completely  deaf,  or  blind,  or 
afiQicted  with  bodily  disease  which  ren- 


(a)  1  Brownl  &  G.  41. 


JUDOMBKT  OF  TBV  CoURT   Of   QuXIEN*8  BkW 


CB 


dered  it  impossible  to  continue  in  the  jury 
box  without  danger  to  his  life,  or  were 
insane,  or  drunk,  or  with  his  mind  so 
occupied  by  the  impending  death  of  a 
near  relation  that  he  could  not  duly  attend 
to  the  evidence,  in  which — although  from 
there  being  no  counsel  employed  on  either 
side,  or  for  some  other  reason,  there  is  no 
objection  made  to  the  juryman  being 
sworn — it  would  be  the  duty  of  the  judge 
to  prevent  the  scandal  and  the  perversion 
of  justice  which  would  arise  from  compel- 
ling or  permitting  such  a  .juryman  to  be 
sworn,  and  to  join  in  a  verdict  on  the  life 
or  death  of  a  fellow  creature. 

We  have  now  to  attend  to  some  objec- 
tions of  mere  form,  which,  it  is  said,  afford 
sufficient  ground  for  reversing  the  judg- 
ment. Exception  is  taken  to  the  expression 
in  the  record,  that  the  Court  ordered  and 
adjudged  jurymen  to  stand  hy,  said  to  be 
language  unknown  to  the  law. 

The  meaning  of  it,  however,  is  auite 
obvious;  viz.,  that,  being  challengea  by 
the  Crown,  the  consideration  of  the  chal- 
lenge should  be  postponed  till  it  should  be 
seen  whether  a  full  jury  might  not  be 
made  without  them  by  others  in  the  panel. 
No  authority  has  been  cited  to  show 
that  "  challenge  "  is  a  vox  eignala  which 
must  be  used  like  "feloniously,"  or 
**  burglariously,"  or  "  of  malice  afore- 
thou^t;  "  and,  if  the  expression  conveys 
no  legal  meaning,  error  cannot  be  as- 
signed upon  it. 

Another  objection  pointed  out  by  the 
prisoner's  counsel  was,  that  the  record 
states  that  Jahez  Philpott  had  been 
''called,"  and  "elected  and  tried  to 
the  intent  that"  he  "should  be  sworn," 
before  the  prayer  on  behalf  of  the  Crown 
that  he  should  stand  by.  But  he  had  not 
been  sworn ;  and  the  statement  can  only 
mean  that  he  had  been  allowed  to  enter 
the  box,  that  he  mi^ht  be  ewom  and 
serve  upon  the  juiy,  if,  when  he  came  to 
the  book  to  be  sworn,  and  before  he  was 
sworn,  no  objection  should  be  made  to 
him.  There  can  be  no  doubt  that  at  this 
time  he  might  have  been  challenged  by 
the  prisoner;  and  the  record  shows  that 
the  prisoner's  counsel  required  that  cauao 
of  challenge  should  then  be  shown  against 
him  by  the  Crown.  If  he  could  then  have 
been  challenged  for  cause  by  the  Crown, 
what  reason  can  there  be  for  saying  that  he 
could  not  then  be  chaUengedby  the  Crown 
without  cause,  there  being  still  several 
jurors  present  who  had  not  been  chal- 
lenged, either  by  the  Crown  or  the  pri- 
soner, from  whom  a  full  jury  might  be 
made. 

^Then  it  was  objected  that  the  record 
does  not  show  that  the  jurors  named  in  the 
panel  were  "  good  and  lawful  men  of  the 
county  of  Kent,"  and  the  case  of  Whit^,' 
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head  T.  The  Queen  (a)  was  cited,  in  which 
Patteson,  J.,  expressed  an  opinion  that  the 
caption  of  an  mdiotment  was  bad  for  not 
showing  that  the  indictment  was  found 
by  good  and  lawfol  men  of  the  connty.(6) 
But,  ¥rhether  that  opinion  be  right  or 
wrong,  in  the  present  case,  by  reasonable 
intenament,  the  jurors  must  bo  taken  to 
have  been  good  and  lawful  Kentish  men. 
The  award  of  the  venire  to  the  sheriff  of 
Kent  requires  him  to  have  before  the 
Qaeen's  justices  *'  good  and  lawful  men  of 
the  county  aforesaid,  qualified  according 
to  law,  by  whom  the  truth  of  the  matter 
may  be  better  known."  The  record  then 
goes  on  to  allege  that  "  the  said  sheriff, 
for  the  purpose  aforesaid,  impanels  and 
rcturuB  the  persons  following,  and  arrays 
them  in  a  panel,"  &c.  He  professes  to 
obey  the  mandate  he  has  reoeiyed,  and  we 
must  presume  that  he  has  done  his  duty, 
and  has  obeyed  it. 

We  do  not  think  it  necessary  to  take 
further  notice  of  the  objection  deduced 
from  the  supposed  want  of  power  in  a 
commissioner,  under  a  commission  of  oyer 
and  terminer  and  general  gaol  delivery,  to 
do  what  might  be  done  by  the  Court  of 
Queen's  Bench,  than  to  say  that,  although 
in  yarious  matters  the  Court  of  Queen's 
Bench  has  powers  which  do  not  belong  to 
commissioners  of  oyer  and  terminer  and 
general  gaol  delivery,  the  statute  in  ques- 
tion must  receive  the  same  construction 
before  all  Courts  and  all  judges,  and  a 
party  accused  must  have  the  same  rights, 
when  on  trial  for  his  life,  before  whatever 
Court  or  judge  he  may  be  tried. 

We  have  only  further  to  notice  the  objec- 
tion that  the  names  in  the  panel,  after  it  had 
been  gone  through  once,  were  not  read  in 
the  order  in  which  they  stood  in  the  panel, 
the  twelve  jurors  who  had  served  on  the 
trial  of  Chapman  standing  in  different 
parts  of  the  panel,  and  being  now  called 
over  consecutively,  instead  of  the  clerk  of 
Assize  calling  the  name  of  Jacob  Jacobs, 
which  stood  immediately  after  that  of 
William  Iremonger.  There  are  sayings  to 
be  found  in  the  books,  that  the  proper 
course  is  to  call  the  names  of  the  jurors  as 
they  stand  in  the  panel ;  but  there  is  no 
authority  for  asserting  that  this  course 
may  not  be  departed  from  when  conve- 
nience requires  ;  and,  if  the  jurors  who  had 
served  on  Ghapmcm's  jury  were  to  be  called 
at  all,  the  convenient  course  clearly  was  to 
call  them  immediately  and  consecutively, 
as  all  the  others  had  been  before  called, 
and  had  been  either  sworn  or  challenged. 
At  Frosfa  trial  (c)  for  high  treason,  the 

(a)  7  Q.B.  682. 

(6)  See  Reg.  v.  Dufly  7  St.  Tr.  N.S.  795,  at 
p.  806,  &c. 
(c)  4  St.  Tr.  N.S.  85. 


counsel  for  the  prisoner  objected  to  the 
jurors  being  called  in  the  order  in  which 
they  stood  in  the  panel.  Where  they  are 
impanelled  in  alphabetical  order,  it  seems 
absurd  to  require  that  on  each  trial  the 
clerk  of  Assize  must  begin  with  the  A's  ; 
and,  if  a  second  jury  is  called,  it  is  difficult 
to  say  in  what  order,  according  to  the 
rule  contended  for,  the  names  ought  to  be 
called,  so  as  to  avoid  the  risk  of  the  judg- 
ment being  reversed  upon  a  writ  of  error. 
There  was  here  an  additional  gravamen, 
that  the  order  in  which  the  names  were 
read  was  suggested  by  the  counsel  for  tho 
Crown.  But,  if  the  order  was  in  itself 
unobjectionable,  it  could  not  become 
illegal  from  having  been  suggested  either 
on  behalf  of  the  Crown  or  the  prisoner. 

Having  thus  travelled  through  all  the 
alleged  errors  assigned  on  this  record,  and 
found  that  none  of  them  can  be  supported 
in  point  of  law,  we  have  only  to  give 
judgment  for  the  Crown. 

Judgment  affirmed. 

The  following  order  was  then  made  : — 

*'  May  6th.  Thomas  Mansell,  the  plaintiff  iu 
crrur,  being  brought  here  into  Court  in  custody 
of  the  keeper  of  lier  Majesty *s  gaol  of  Newgate, 
by  virtue  of  a  rule  of  this  Court.  Upon  hearing 
counsel  on  both  sides,  it  is  considered  and  ad- 
judged by  the  Court  here  that  the  judgment 
given  against  the  said  Thomas  Mansell,  at  tho 
Session  of  Gaol  Delivery  holden  at  Maidstone,  iu 
and  for  the  county  of  Kent,  on  the  15th  day  of 
December  last,  upon  an  indictment  against  him 
for  felony  and  murder,  by  which  said  judgment 
it  was  ordered  that  the  said  Thomas  Mansell, 
the  plaintiff  in  error,  for  the  felony  and  murder 
aforesaid,  should  be  hanged  by  the  neck  until  he 
should  he  dead,  and  that  the  said  Thomas 
Mansell  be  afterwards  buried  within  the  pre- 
cincts of  the  prison  in  which  he  shall  have  been 
confined  after  his  conviction,  is  good  and  suffi- 
cient in  law.  It  is  thereupon  ordered  that  the  said 
judgment  be  affirmed.  And  it  is  further  ordered 
that  the  keeper  of  the  said  gaol  of  Newgate, 
present  here  in  Court,  do  re-deliver  tho  said 
Thomss  Mansell,  the  plaintiff  iu  error,  into  tliu 
custody  of  the  sheriff  of  the  county  of  Kent, 
and  keeper  of  Her  Mtgesty's  gaol  for  the  said 
county ;  and  that  the  said  sheriff  of  Kent  do 
execution  upon  the  said  Thomas  Mansell,  the 
plaintiff  in  error,  for  the  i»aid  felony  and  murder, 
in  pursuance  of  the  said  judgment  of  the  said 
Court  of  gaol  delivery  for  the  said  county,  and 
according  to  due  form  of  law,  on  Monday  the 
18th  day  of  May  instant.'^ 

"  Welsbt,  for  the  Crown.'* 

"  Russell,  for  the  plaintiff  in  error." 


Tn  tub  ExcHEQusa  Chambeb. 
(Error  from  the  Queen's  Bench.) 

The  Attorney- Gene^'al  having  granted 
his  fiat,  a  second  writ  of  orror,  returnable 
in  the  Exchequer  Chamber,  was  issued, 
which  was  returned  with  a  transcript  of 
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the  record  in  the  Queen's  Bench  annexed, 
purauant  to  the  provisions  of  statate 
11  Geo.  4.  &  1  Win.  4t,  c.  70.  s.  8. 

In  Trinity  Term  the  prisoner  was 
broaght  into  tho  Court  of  Exchequer 
Chamber  by  writ  of  habeas  coiyus. 

F,  Bussell:  The  prisoner  has  been 
brought  into  this  Court  with  a  view  to 
assign  errors.  This  Court  was  created  by 
statute  11  Geo,  4.  &  1  WiU.  4,  c.  70.  s.  8 ;  and 
this  is  the  first  case  since  that  statute  in 
which  it  has  been  desired  to  assign  errOTS  in 
a  case  of  felony,  (a)  It  is  necessary,  there- 
fore, to  determine  what  is  the  proper  mode 
of  doing  so.  The  general  rule  of  Hil. 
4  WUL  4  r.  12,(6)  applies  only  to  oases  in 
which  the  three  superior  Courts  have  a 
concurrent  jurisdiction;  Bescv.  Woolleit.{e) 

CooKBUSN,  C.J.:  It  is  very  clear  that 
those  rules  apply  to  civil  cases  only.  We 
have  by  the  statute  jurisdiction  in  error 
over  any  judgment ;  and*there  is  nothing 
to  prevent  the  prisoner  from  assigning 
errors ;  bat  it  would  be  convenient,  before 
the  practice  is  settled,  that  the  Crown 
should  be  represented. 

F,  BiiBseU,  for  that  purpose,  prayed  on 
behalf  of  the  prisoner,  that  he  be  re- 
manded, and  ordered  to  be  brought  up  on 
Monday,  15th  of  June,  on  which  day 
counsel  for  the  Crown  would  appear. 

Order  accordingly. 

On  Monday,  June  15th,  the  prisoner 
was  again  brought  up  hj  haheaa  corftt8,{d) 

F.  BusesU,  for  the  prisoner.  It  is  sug- 
gested that  the  most  convenient  coorso 
would  be  to  make  the  practice  of  this 
Court  to  correspond  to  that  of  the  Queen's 
Bench. 

Welsby,  for  the  Crown :  That  seems  to 
be  the  most  convenient  course.  The 
Court  has  now  to  create  a  practice  in  tho 
Exchequer  Chamber;  and  it  is  very  de- 
sirable that  the  practice  in  error  in 
criminal  cases  should  be  the  same  in  both 
Courts  of  error. 

CocKBUBN,  C.J. :  Let  it  be  done  accord- 
ing to  the  practice  in  error  in  the  Queen's 
Bench. 

The  prisoner  then  assigned  in  person 
the  same  errors  as  were  assigned  in  the 
Court  of  Queen's  Bench,  in  the  same 
manner.  Joinder  in  error  on  the  part  of 
the  Crown,  ore  tenuSf  inHanter.  F.  Busaell 
was  assigned  as  the  prisoner's  counsel.  A 
concilium  was  ordered. 


(a)  Previously  error  lay  from  the  Crown 
side  of  the  Qaeen*8  Bench  direct  to  the  House 
of  Lords.     See  now  C.O.K.  1886. 

(6)  5  B.  &  Ad.  xvi. 

(c)  3  C.  M.  &  R.  256. 

(tf)  Before  Cockbom,  C.J ,  Cresawell, 
Williams,  and  Willes,  J  J,  and  Martin,  Bram- 
well,  Watson,  and  Channell,  BB. 


F,  BueaeU  then  prayed  the  Court  to  Hk  a 
day  for  the  argument.  The  praotloe  in 
the  Queen's  Bench  is,  that  the  argument 
is  to  be  not  less  than  sit  days  after  the 
motion  for  the  eoneilium. 

OocKBUBN,  C.J. :  Let  the  argument  be 
upon  Monday  the  22nd  instant. 

Welshy  then  prayed  the  Court  to  make 
an  order  that  the  prisoner  be  remanded, 
and  again  brought  up  on  that  day  to  at- 
tend the  argument. 

OooKBUBN,  0«  J.  1  Let  the  order  be  so 
made ;  but  let  the  removal  be  to  Maid- 
stone gaol,  thai  being,  as  we  are  informed^ 
more  oonyenient  than  a  removal  to  New- 
gate. 


June  22nd  and  23rd,  1857.  (a) 

Abgument  fok  the  PiAiKmrif  iv  Eebob. 

J^.  BtiseeU,  for  the  plaintiff  in  error. 
The  jurors  have  been  improperly  set 
aside.  That  this,  ifjso,  is  gronnaof  error, 
appears  from  Bex  v.  Edfnonde,(f))  Gray  v. 
The  Queen,{c)  0*Connell  v.  The  Queen,{di 
in  which  last  case,  though  it  was  not 
decided  by  the  House  of  Lords  whether 
the  challenge  (which  was  to  the  array) 
ought  to  have  been  allowed,  it  was  never 
questioned  that,  if  it  was  improperly  dis- 
allowed, that  was  ground  of  error.  To 
the  same  effect  are  H^oor  v.  Va^ghan,  (e) 
and  a  dictum  in  Elynton*8  case.(Jr)  The 
authorities  show  that,  if  it  appear  on  the 
record  that  by  any  conduct  of  the  Judge 
contrary  to  law,  the  oonstitutioD  of  the 
jury  has  been  altered  to  the  prejudice  of 
the  prisoner,  it  is  error  on  the  record. 
Vin.  Abr.  tit.  Error ;  2  Tidd,  Prao.  921 ; 
GodboU  429.  Although  the  question  here 
raised  i3  not  expressly  in  the  form  of  a 
demurrei:,  it  was  treated  as  a  demurrer  in 
the  Court  below,  and  is  so  in  substance. 
It  would  be  monstroas  if  where  it  is  ad- 
mitted there  has  been  an  improper  selec- 
tion of  the  jury,  the  prisoner  should  have 
no  remedy.  Here  there  is  no  remedy 
except  error ;  a  bill  of  exceptions  will  not 
lie  in  felony. 

As  to  the  case  of  Iremonger,  the  first  of 
the  jurors  ordered  to  stand  by,  when  he 
was  called  the  second  time  he  should 
either  have  been  sworn  or  challenged  for 
cause,  because,  in  the  legal  sense  of  the 
word,  the  panel  had  before  been  gone 
through.     This  is   not  a  matter  in  the 


(a)  Jane  22Bd  and  June  S3rd,  1857.  Before 
Cockbum,  C.J.,  WilHams  and  Willes,  J  J.,  and 
Bramwell,  Watson*  and  Channell,  BB. 

(b)  4  B.  &  Aid.  471  ;  1  St.  Tr.  N.S.  785. 

(c)  11  CI.  &  F.  427  ;  6  St.  Tr.  N.S.  1. 

(<0  11  CI.  &  F.  155,  351 ;  6  St.  Tr.  N.S.  157. 

(«)  Cro.  Eliz.  480. 

(/)  Y.B.  M.  2  H.  4.  pi.  7.  fol.  8  A,  B. 
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diBoretion   of    the  jadge.      By    4   stat. 
38  Edw.  1.^  it  is  enacted — 

«  qaM  de  ceetero  licet  per  ipsos  qui  pro  domino 
rege  seqauntnr  dicatur  qa5d  joratores  inqaisi- 
tionam  illamm  sea  aUqai  illorum  non  sani  boni 
pro  rege  non  propter  hoc  remaneant  inqui- 
sitioues  ille  capiendo,  sed  si  illi  qui  sequuntur 
pro  rege  aliqnos  joratorum  illorum  calumpniati 
fuerint  assignent  certaxn  causam  calumpnisB 
sute  et  inquiratur  Veritas  illius  oalumpniic 
secuudam  consuetudinem  cur*  et  procedatur  ad 
captlonem  illarum  inquisitionum  prout  comper- 
tum  fuerit  si  calumpnis  verse  sint  necne  juxta 
discretionem  justic." 

That  is^  according  to  the  translation, 
which  may  perhaps  be  dated  as  far  back 
as  1534  (4  Beeve,  Hist.  E.  L.  o.  30.  p.  424, 
2nd  ed.),— 

*'  if  they  that  sue  for  the  King  will  challenge  any 
of  those  juror»,  they  shall  assign  of  their  chal- 
lenge a  cause  certain  ; " 

which  words  are  repeated  in  stat.  6  Geo.  4 
o.  50.  s.  29.  There  is  no  recital  to 
4  stat.  33  Edw.  1.;  if  there  were,  it 
would  probably  be  of  the  injustice  which 
a  contrary  practice  caused  to  the  subject. 

GocKBUKN,  O.J. :  The  earlier  part  of  the 
enactment  supplies  a  recital  of  the  mis- 
chief intended  to  be  remedied — 

**  such  inquests  shall  not  remain  untaken  for  that 
cause," 

that  is,  for  the  allegation  that  the  jurors, 
or  some  of  them,  are  not  indifferent  for 
the  King. 

F,  Buaeell:  The  later  part  of  the  enact- 
ment goes  further.  The  statute  was  also 
to  prevent  the  Crown  from  challenging 
peremptorily.  Before  the  Great  Charter 
our  kings  had  been  kept  under  no  rules  of 
government,  but  had  exercised  a  preroga- 
tive above  the  law.  The  statute  must  be 
construed  strictly  against  the  Crown.  The 
earliest  authorii^  which  has  been  found 
on  the  interpretation  of  this  statute  is  in 
Sia/wndfordes  work  (said  by  FarTee,  B.  to 
have  been  written  iu  the  early  part  of  the 
reign  of  Eliz<jtbetht{(£))  Lea  J'Uea  dd  Ooron, 
Lib.  III.  cap.  7.  fol.  162,  b.— 

'*  Per  cost  statut  11  semhle  que  le  common  ley 
f  uit,  que  le  roy  purroit  aver  challenge  chescun 
desjurours  peremptorement  sans  aver  assigue 
ascun  cause  de  ceo,  et  per  tiel  challenge  il 
serroit  trahe  maintenant,  et  ceo  per  la  preroga- 
tive quel  le  common  ley  aver  doiie  a  luy  entre 
multes  auters  prerogatives,  mes  ceo  fuit  mis- 
chevous  et  nocive  al  subject,  qui  per  tiel  mesne 
Buffroyt  delayes  infenitinent,  et  perdroit  hors  del 
jure,  les  plus  sages  et  plus  indifferent.  Pur 
remedie  du  quel,  cest  estatute  fuit  fait,  quel  je 
uosma,  et  appella  statut,  entant  que  il  fuit  fait 
in  pleine  parliament,  issint  que  puis  eel  statut, 
le  roy  ne  doit  challenger  si  non  per  cause.  Mais 
eel  cause  ne  besoigne  il  a  monstrer  maintenant 

(o)  Gray  v.  The  Queen,  11  CI.  &  F.  471 ; 
6  St.  Tr.  N.S.  167. 


sur  son  challenge  (come  un  common  person  f  erra, 
sil  soit  partie  vers  le  roy),  mes  a  ceo  monstrer, 
quant  il  ad  peruse  tout  le  panel." 

It  is  to  be  observed  that  Stawndforde 
here  states  the  common  law  professedly 
as  an  inference  drawn  by  himself  from  the 
statute,  and  it  maybe  questioned  whether 
the  supposed  prerogative  ever  existed.  It 
is  well  Known  that  the  statutes  passed  in 
the  time  of  Edward  I.,  and  in  the  reigns 
immediately  preceding,  were  frequently 
directed  to  settling  and  declaring  the  ex- 
isting law,  not  merely  to  introducing 
alterations ;  2  Beeve,  Hist.  E.  L.  c.  8.  p.  82 
(2nd  ed.).  Hale  Hist.  Com.  L.  c.  7.  p.  194 
(6th  ed.)  Lord  Campbell,  Lives  of  the 
Chancellors,  Vol,  1.  pp.  160, 165 ;  Bracton, 
lib.  1.  0.  1.  8.  3. 

Lord  Campbell,  L.C.  J.,  in  the  argument 
below,  seemed  to  think  the  alleged  privi- 
lege an  abuse,  inconsistent  with  the  de- 
claration in  Mag^a  Carta  against  the 
delay  of  justice.  It  is  undoubtedly  as- 
serted to  have  been  the  old  common  law 
in  Co.  Litt.  156,  b. ;  but  Lord  Coke  there 
seems  to  rely  merely  on  Staundforde ; 
2  Inst.  431.  As  to  the  practical  exposi- 
tion of  the  statute,  declared  by  Btaund^ 
forde,  that  the  cause  need  not  be  shown  on 
behalf  of  the  Crown  till  the  panel  has 
been  perused,  the  same  doctrine  is  laid 
down  in  2  Hale  P.C.  271,  Anon.{a)  An 
analOffouB  law  appears  to  have  pre- 
vailed in  civil  cases ;  Finch,  Law,  B.  4. 
c.  36.  (p.  413.  ed.  1769);  Fitz.  Gr.  Ab. 
Challenge,  pi.  81.  fol.  174a,  citing  Y.B. 
Pasch.  7  H.  4.  pi.  7.  fol.  41 B  (6) ;  but  from 
Bro.  Abr.  Challenge,  pi.  2.  fol.  121b.  and 
pi.  86.  fol.  124b.,  it  may  be  collected  that 
the  law  as  to  this  was  not  quite  settled  ; 
Y.B.  M.  37.  H.  6.  pi.  17.  fol.  8  A.,  Pasch. 
27  H.  8.  pi.  7.  fol.  2  B. ;  21  Vin.  Abr.  275. 
Trial  (L.  d.)  pi.  13;  ib.  281.  Trial  (S.  d.) 
pi.  5.  From  the  dictum  at  the  end  of 
Y.B.  M.  37  H.  6.  pi.  17.  fol.  8  A,  it 
appears  that  the  defendant,  in  a  criminal 
case,  may  make  his  peremptory  challenges 
after  the  panel  has  been  once  perused.  In 
2  Hale  P.C.  274.,  it  is  said : 

"  When  a  prisoner  challengcth  for  cause  he 
ought  to  show  his  cause  presently  because  it  is 
the  King's  suit  ** 

(citing  Y.B.  M.  1  H.  5.  pi.  1.  fol.  10  B., 
and  38  Assiz.  22), (c) — 

"  but  some  books  are,  that  he  shall  not  show 
cause  till  the  panel  is  perused  "  (citing  6  R.  2.)(d). 

The  Crown  has  no  right  of  peremptory 
challenge  at  all ;  it  has  only  the  privilege 


(a)  1  Anderson,  299. 

(6)  See  Y.B.  T.  7  fl.  4.  pi.  4.  fol.  46  A. 

(c)  This  reference  appears  to  be  inaccurate. 
See  Fitz.  Gr.  Abr.  Challenge,  pi.  128.  fol.  175b! 
Note  in  E.  &  B. 

(d)  Fitz.  Gr.  Abr. Challenge, pi.  105. fol.  I74b. 
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of  requiring  that  particular  jurors  be  not 
sworn  till  it  is  ascertained  that  there  is 
not  a  full  number  without  such  jurors, 
which  is  done  by  going  through  the  names 
on  the  panel ;  after  that  is  done,  the 
Crown  can  challenge  only  for  cause; 
yinonymous  (a)  Fitzha/rris'e  case,  (b)  Co»- 
ingsmarh's  case,(c)  Lord  Grey  of  Werk*8 
case,(c2)  (where  the  defendant  challenged 
toutz  per  availe,  that  is,  the  whole  panel 
to  the  bottom,  in  order  to  exhaust  it, 
so  that  it  might  be  perused,  and  that 
the  Crown  might  be  thereafter  com- 
pelled to  show  cause  for  its  challenges, 
Sir  Richard  Orahame^a  (Lord  Preston), 
(;ase, (e)  Coufper*8  case.f/ )  In  the  argument 
below,  the  counsel  for  the  Crown  relied 
upon  Cook* 8  c&8e.{g)  There  the  clerk  of 
nrraigns  had  gone  through  the  panel,  and 
a  sufficient  number  not  having  been  un- 
challenged and  sworn,  he  proceeded  to 
call  over  the  defaulters.  The  first  so 
called  was  one  Thomas  Clark,  The  counsel 
for  the  prisoner  inquired  whether  he  had 
been  present  when  he  was  first  called,  and 
insisted  that  there  was  a  default  of  jurors. 
Treby,  C.J.,  said — 

**  Nobody  is  recorded  absolutely  a  defaulter  if 
he  comes  in  time  enough  to  be  sworn  ; " 

but,  soon  after,  ho  added — 

**  Where  there  is  an  apparent  default  of  jurors, 
then  they"  (i.e.  the  couDsel  for  the  Crown) 
'*  must  show  their  cause ;  but  here  his  appear- 
ance, it  seems,  was  recorded,  and  so  he  was  no 
defaulter,  and  you  might  have  challenged  him 
for  cause  still." 

Clark  was,  in  fact,  not  a  defaulter  at 
all  (h) ;  if  ho  had  been  so  he  would  not 
have  been  called  again. (t)  In  the  present 
case  the  power  of  the  Crown  to  order  a 
juror  to  stand  by  was  gone  the  moment 
the  panel  was  exhausted;  and  that  was 
clearly  the  case  when  Iremonger  was 
called  the  second  time.  And,  with  respect 
to  ancient  precedents,  it  may  bo  remarked 
that  they  are  a  safe  guide  where  the  deci- 
sion has  been  against  the  Crown,  but  not 
so  when  it  has  been  in  favour  of  the 
Crown,  the  bias  having  been  so  strong  for 

(fl)   1  Ventr.  309. 

(6)  8  St.  Tr.  223,  335. 

(c)  9  St.  Tr.  1,  12. 

(rf)  9  St.  Tr.  127,  128.  Sir  T.  Raym.  473  ; 
Skinner,  81.  It  is  to  be  observed  that  this 
was  not  a  case  of  felony,  or  hicrh  treason,  or 
misprision  of  treason  ;  and  the  prisoner  there- 
fore had  no  peremptory  challenge.  His  attempt 
was  defeated  by  his  being  called  on  to  show 
cause,  which  be  conld  not  do.    J^ote  in  E.  &  I). 

(e)  12  St.  Tr.  645,  675. 

(/)  last.  Tr.  1105,1108. 

(g)  18  St.  Tr.  311,  318. 

(h^  13  St.  Tr.  318. 

(0  See,  however,  1'6  St.  Tr.  318  and  Layer* s 
case,  16  St.  Tr.  93,  130. 

Aboumbivt  tok  thk  Plaintifit  in  Erbor. 


the  Crown,  even  after  the  Eevolution,  as 
may  be  seen,  for  instance,  in  JJhamoek'e 
case,  of  which  an  account  is  given  in 
Macaulay*8    Historj-    of  England. (a)     It 
should  seem  that  m  Cook's  case  (6)  the 
counsel  for  the  prisoner  demanded  that, 
there  being  a  supposed  default  of  jurors, 
the  Ci*own  should  be  put  to  show  cause  of 
their   challenging   the  first   name,  Sim- 
mons,  who  had  been  challenged  for  the 
I  Crown.    That  was  refused  on  the  ground 
that  there  was  no  default.    But  that,  at 
the  utmost,  shows  only  that  all  defaulters 
should  be  called  over  before  the  Crown 
can  be  called  upon  to  show  cause.    Here 
Iremonger  had  not  been  a  defaulter ;  yet, 
there  being  an  insufficient  number  left  on 
the  panel,  which  had  already  been  per- 
used, he  was  ordered  to  stand  aside  with- 
out cause  shown.    That  was  manifestly 
contrary  to    tho    rule    which    has    been 
shown  to  be  established  by  the  autho- 
rities, to  which  may  be  added  2  Hale,  P.C, 
274,  2  Hawk.  P.  C.  c.  43.,  §§  2,  3,  Home 
Tooke*8  ca8e,(c)    O'Coigh/s  ca8e,(d)    Beg. 
V.  Cropper, {e)  Reg,  v.  Geach.(f)    From  the 
last  case,  and  from  Beg.  v.  Blakeman,{g) 
it  appears  that  the  proper  course,  after  the 
first  perusal  of  the  panel,  is  to  call  over, 
not  merely  the  defaulters,  but  the  whole 
panel,  witn  the  omission  of  those  alrcad}- 
challenged  for  the  prisoner. 

CocKBUKN,  C.J. :  If  the  panel  has  been 
perused  and  found  insufficient,  is  it  so 
exhausted  that  absent  jurors  may  not  be 
sent  for  as  from  the  other  Court? 

F.  Russell:  The  word  "exhausted" 
will  not  be  found  in  the  authorities  on  this 
subject,  but  probably  it  would  in  such  a 
case  be  held  thatr  jurymen  who  had  so 
come  into  Court  might  be  called  over  as 
part  of  the  first  perusing  of  the  panel. 
But  here  the  second  reading  of  the  panel 
had  commenced.  The  twelve  jurors  who 
afterwards  came  into  Court  stood  in  the 
position  either  of  defaulters  or  of  jurors 
already  properly  excused. 

CocKBUBN,  C.J . :  Suppose  a  juryman 
were  leaving  the  Court,  but  were  called 
back  upon  an  officer  pointing  him  out ;  or 
that  the  Court  had  indulged  a  juror  who 
had  a  trifling  indisposition,  by  allowing 
him  to  go,  could  not  such  jurors  be  called 

(a)  Ch.  xxi.  (vol.  7.  p.  302.  ed.  1858). 

(A)  13St.Tr.  311,318. 

(c)  25St.Tr.  1,23. 

(rf)  26St.  Tr.  1191,  1231. 

(e)  2  Moo.  C.  C.  18,  20. 

(/)  9  C.  &  P.  499,  600,  501.  See  aUo 
Anonymous  case  in  1  Anderson,  299.  pi.  307  ; 
4  IJla.  Com.  353;  4  Bac.  Abr.  571  (7th  ed.) 
tit.  Juries  (E.)  10. ;  Joj-,  On  the  Admissibility 
of  Confessions  and  Challenge  of  Jurors,  14S ; 
i?cr  V.  Badcock,  2  Gude,  Crown  Practice,  193. 
Note  in  £.  &  B. 

(5r)  3  C.  &  K.  97, 
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bock  and  treated  as  if  they  vtrere  regularly 
called  upon  at  the  first  reading  P 

F.  Biuaell :  The  oases  put  are  nob  oases 
of  jurors  properly  excused.  But  if  jurors 
were  properly  excused*  as  for  insanity, 
they  could  not  be  afterwards  called.  It 
seems  that  the  law  as  to  this  ought  to  be 
as  definite  and  strict  as  the  law  against  a 
jury  being  discharged  or  departing  before 
verdict,  when  once  charged  with  a  de- 
fendant indicted  for  felony,  4  Bla.  Com. 
360,  Co.  Litt  2276.,  2  Ha^k.  P.  0. 
c.  47.  The  privilege  allowed  to  the  Grown 
is  not  founded  on  any  general  principle, 
it  is  a  matter  of  positive  law  and  must  be 
limited  by  exact  rules. 

WiLLBS,  J.  inquired  whether  the  Court 
of  Error  could  review  the  pixxseeding  of 
the  Court  below  in  a  matter  of  practice, 
and  he  referred  to  Mellieh  v.  Eichard- 
8on.(a) 

F,  Buaiell :  There  is  no  other  mode  of 
redress.  The  record  shows  an  **  award  in 
nature  of  a  judgment,"  upon  which  there 
may  be  error,  Co.  Litt.  288  b.  Thus  in 
AitMdel*a  case  (&)  judgment  was  arrested, 
in  a  case  of  murder,  because  the  jury  had 
been  taken  from  the  wrong  visne. 

CocKBUBN,  C.J. :  But  here  the  judg- 
mont,  if  it  be  one,  is  not  awarded  tUl 
after  the  additional  jurors  have  come  in. 

F.  Ru88ell:  The  question  is,  what  the 
Court  ought  to  have  done  when  the 
Crown  required  the  juror  to  stand  by  and 
the  prisoner's  counsel  objected  to  that. 
The  modern  practice  has,  in  effect,  much 
enlarged  the  privileges  of  the  Crown, 
i'ormerly  there  were  ordinarily  forty - 
eight  jurors  (four  juries)  summoned,  and 
the  prisoner  had  the  right  to  challenge 
peremptorily  thirty-five  (that  is,  any  num- 
ber short  of  three  juries),  so  that  the 
Crown  could  challenge  one  only,  4  Bac. 
Abr.  569  (7th  ed.),  tit.  Juries  (E)  9.;  4  Bla. 
Com.  354;  but  now  the  prisoners*  per- 
emptory challenges  are  restricted  in  felony 
to  twenty,  and  tne  number  of  jurors  sum- 
moned is  very  much  increased.  This 
privilege  of  the  Crown  can  hardly  be  con- 
sidered as  conducive  to  justice;  it  does 
not  exist  to  anything  like  the  same  extent 
in  other  countries. (c)  The  language  of 
the  Court  below  would  seem  to  allow  a 
peremptory  challenge,  properly  so  called, 
to  the  Crown,  which  is  in  express  contra- 
vention of  4  Stat.  33  Edw,  1. 

Bbamwsll,  B.  :  But,  as  to  what  took 
place  at  the  trial,  are  you  entitled  to  as- 
sume that  the    counsel    for   the  Ci'own 

(a)  1  CI.  &  F.  224. 

(6)  6Bep.  14a. 

(c)  In  the  argament  below,  Forsyth,  His- 
tory of  Trial  by  Jur}',  p.  208,  &c.  was  cited  as 
to  the  law  of  Jersey.  See  i&.  p.  175,  &c.  and 
p.  230,  &c.    Note  in  £.  &  B. 


might  not  apply  to  the  discretion  of  the 
judge,  and  request  him  to  order  a  juror 
to  stand  by,  that  it  might  be  ascertained 
whether  there  were  not  a  sufficiency  of 
jurors  to  whom  there  was  no  objection  P 

F.  Eusaell  .*  The  books  show  no  trace  of 
the  judge  being  entrusted  with  such  a 
discretion. 

CocKDURN,  C.J. :  Suppose  the  judge 
thought  that  the  order  in  which  the  panel 
was  arrayed  was  prejudicial  to  the 
prisoners,  could  he  not  order  the  names 
to  be  taken  by  ballot  ? 

F.  Buseell :  There  is  no  trace  of  such  a 
power ;  in  Frosfs  case, (a)  it  was  done  by 
consent,  the  Court  showing  some  reluct- 
ance. Tlio  legal  remedy  is  of  another 
kind.  The  balloting  is  a  modern  practice, 
which  seems  to  have  arisen  from  stat. 
6  Geo.  4.  c.  50.  s.  26(5). 

Mr.  Straight,  the  deputy  clerk  of  assizo 
on  the  Home  Circuit,  and  one  of  the 
clerks  of  arraigns  at  the  Central  Criminal 
Court,  staced  that  at  the  Central  Criminal 
Court  the  practice  is  to  have  the  panel 
divided  between  the  different  Courts  every 
day,  which  is  not  done  in  the  presence  of 
the  prisoner. 

F,  Bussdl :  Secondly,  the  direction  of 
the  judge  that  the  jurors  should  ''stand 
by,"  was  indefinite,  uncertain,  and  not 
warranted  by  law.  No  such  proceeding  or 
term  is  technically  known  to  the  English 
law.  The  proper  word  is  "challenge." 
,  That  is  a  word  of  art,  as  appears  from  Co. 
Litt.  155  b. ;  and  it  is  found  accordingly  in 
.  4  Chitty*s  Cr.  L.  310,  as  to  the  array ;  and 
in  jE^  v.  Badcock,  2  Ovde^  Crown  Practice 
193,  as  to  the  poll ;  the  form  in  this  last 
ca*se  is  in  the  MS.  Precedent  Book  in  the 
Crown  Office,  and  a  similar  form  appears 
in  2  Oudey  194  (cited  in  Joy,  On  the  Ad- 
missibility of  Confessions  and  Challenge 
of  Jurors,  &c.,  p.  146,  note).  Even 
if  such  a  phrase  could  have  a  legal 
meaning  on  the  record,  it  ought  to  ap- 
pear that  the  juror  was  ordered  to  stand 
!  oy  only  till  it  appeared  that  there  was  not 
or  was,  a  sufficient  number  without  him. 
The  words  seem  to  have  been  imported 
from  the  Irish  law ;  the  practice  of  order- 
ing a 

"  juror  to  stand  by  until  the  panel  shall  be  gone 
through,  at  the  prayer  of  them  that  prosecute 
for  the  King," 

is  preserved  to  the  Irish  courts  by  9  Oeo.  4. 
c.  54.  s.  9. 

Next,  even  assuining  the  panel  not  to 
have  been  perused  when  the  twelve  jurors 
who  had  been  serving  on  the  other  jury 
came  into  Court,  the  jurors  ought  to  have 


(o)  4  St.  Tr.  N.S.  85. 

(5)  See  8tat«  8  Oeo.  8.  c.  25.  s.  11 
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been  called  in  the  order  in  which  they 
stood  on  the  panel — 

"  The  jarors'  names  are  ranked  in  the  panel 
one  under  another,  which  order  or  ranking  the 
jury  is  called  the  array,  and  the  -verh,  to  array 
the  jury."— Co.  Litt.  156a, 

In  W7barton*8  case,  (a)  where  it  became 
necessary  to  read  over  the  panel  of  jurors 
a  second  time — 

**  it  was  agreed  they  should  be  sworn  as  they 
stand  in  the  panel,  without  having  respect  to 
those  who  were  sworn  at  first ;  ** 

which  case  is  cited  in  2  Hale  P.  C.  274. 
In  Bex  y.  John8on,(h)  it  is  assumed  that 
the  sherifr  has  the  ''power  of  marshal- 
ling," which  looks  as  if,  when  the  arrange- 
ment is  onco  made,  it  cannot  be  departed 
from. 

Mr.  Straight  stated  that  at  the  Central 
Criminal  Conrt  the  officer  commenced 
.  reading  the  names  sometimes  from  the 
top  and  sometimes  from  the  middle  of 
the  panel,  as  well  in  cases  of  indictment 
for  mnrder  as  in  others. 

jP.  Russell :  The  contrary  seems  to  have 
been  aesnmed  in  FrosVs  case,(c)  and  in 
Home  Tco1ce*8  case  (d)  it  appears  that  the 
jurors  were  called  over  in  the  order  in 
which  they  stood  on  the  panel ;  and  in 
Beg.  T.  Geachifi)  Parke,  B.  says  that  the 
panel  should  be  called  over — 
"  in  the  same  order  as  before,  calling  those  who 
did  not  answer  before,  and  omitting  to  call  those 
who  have  been  already  peremptoruy  challenged 
for  the  prisoner.'^ 

CocKBUBV,  C.J. :  I  do  not  know  that  we  | 
can  infer  from  that  more  than  that  Parhcy  - 
B.,  in  the  particular  case,  thought  that  a 
convenient  mode  of  proceeding. 

F.  Rusaell :  A  power  of  varying  the 
order  seems  as  dangerous  to  the  prisoner 
as  an  improper  allowance  or  disallowance 
of  challenges. 

Next,  Jahez  PhilpoU,  the  juror  who 
objected  to  capital  punishment,  having 
been  ''elected  and  tried,"  ought  to  have 
been  sworn.  In  Ganden  and  Symmon's 
oa8e,(/)  it  is  said — 

"  that  where  a  juror  is  not  challenged  by  one 
party,  who  had  sufficient  cause  of  challenge, 
and  afterwards  is  challenged  by  the  other  side,  I 
and  afterwards  the  party  doth  release  his  chal- 
lenge ;  in  that  case  the  first  party  cannot  chal- 
lenge the  same  juror  again,  because  he  did 
forego  his  time  of  challenge,  and  he  had 
admitted  the  party  to  be  indifferent  at  the  first/' 

A  juror  once  found  indifferent  cannot 
be  tried  on  a  challenge  again;  21  Yin.  Abr. 

(a)  Yelv,23. 
(6)  a  Str.  1000. 
(c)  4  St.  Tr.  N.S.  85. 
(rf)  25  St.  Tr.  15  &c. 
(O  9  C.  &  P.  601. 
(/)  Godbc^t,  234. 

Arouubnt  fou  the  Plaintiff  in  Error. 


281,  tit.  Trials  (S.d.)  pi.  5,  citing  Bro. 
Abr.  Challenge,  pi.  4,  fol.  121  b.(a) 

The  same  doctrine  is  laid  down  in 
Wharton^e  oase.(ft)  In  Bi-utU's  ca8e,(c)  a 
juryman  prayed  to  be  excused  on  the 
ground  of  his  mind  haying  been  prejudiced 
by  his  having  acted  as  a  juror  in  a  trial 
arising  from  the  same  transactions  (the 
Cato  Street  conspiracy);  but  the  Court 
ruled  that  he  could  not  be  discharged 
unless  the  parties  objected,  and  he  was 
sworn.  The  law  has  always  been  very 
jealous  of  entrusting  such  a  power  to 
judges.  Even  the  excusing  jurors  from 
ill-health  is  matter  of  positive  enactment; 
Stat.  West,  the  Second  (1  stat.  13  Edw.  1. 
c.  38.) ;  and  the  strictness  with  which 
jurors  were  watched  appears  from  1  stat. 
38  Edto;  3.  o.  12.  In  an  Anonymous  {d) 
case  in  Brownlow,  a  juror  prayed  to  be 
discharged  because  he  was  eighty  years 
old ;  bub  the  Court  held  that  this  conld 
not  be  done  without  consent;  else  there 
would  be  error.  In  Rex  v.  8 tone  {e)  the 
Court  woald  not  even  allow  the  jury  to 
withdraw  for  refreshment,  and  the  Conrt 
to  adjourn,  without  mneh  deliberation; 
and  a  special  entry  was  made,  stating  the 
case  to  be  one  of  necessity.  The  express 
enactment  of  the  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict,  c.  125.  a.  19, 
shows  how  limited  the  common  law  power 
of  the  judges  was  in  this  respect.(/) 

Further,  the  record  is  bad  for  not  showing 
that  the  sheriff  returned  good  and  lawful 
men  of  the  county  of  Kent  to  try  the  issue. 
The  Court  below  presumed  this  from  his 
having  been  ordered  so  to  do ;  but  such 
presumption  cannot  be  made  to  support 
jurisdiction.  That  was  the  opinion  of 
Patteson,  J.,  in  Whitehead  v.  The  Queen^lg) 
The  necessity  for  the  qualification  of  the 
jurors  returned  by  the  sheriff  appears  from 
2  Hale  P.C.  264.  In  Bex  v.  MaaUter  (h)  a  re- 
lator in  quo  warranto  complained  that  the 
votes  of  *'  inhabitants  "  had  been  rejected 
contrary  to  charter  ;  but  it  was  held  thai 
this  was  insnfilcient  without  showing  fully 
the  meaning  of  the  word  **  inhabitants  " 
in  the  charter. 

(a)  Who  cites  Y.B.,  T.  27  H.  8.  pi.  10,  fol. 
21  A. 

(6)  Yelv.  23. 

(c)  33  St.  Tr.  1 1 78. 

id)  1  Brownl.  &  G.  41. 

(O  6  T.li.  527. 

(/)  In  the  argument  below,  reference  was 
made  to  3  Bla.  Com.  361,  and  to  Lord  ITale's 
remarks,  in  2  Hale  P.C.  c.  42,  311,  on  th€ 
practice  of  fining  Jurors  for  finding  verdicts 
contrary  to  evidence;  and  to  BushdVs  cafte, 
Vaugh.  135.  Note  in  E.  &  B.  See  now  the 
Detention  of  Jurors'  Act,  1897,  60  &  61  Viet. 
c.  18. 

ig)  7  Q.B.  583. 

(A)  6  A.  &  K.  158. 
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Welehy  (for  the  Crown) :  The  firsfc  point 
to  be  considered  is,  whether  any  or  the 
matters  as  to  which  errors  are  assigned 
appear  on  this  record  as  snch  judgments 
as  can  be  reviewed  in  error.  The  proper 
mode  of  raising  an  issue  as  to  the  allow- 
ance or  disallowance  of  a  challenge  is  by 
demurrer  or  by  counter-plea,  Bex  t.  Ea- 
mond8.(a) 

GocKBT]^BK,  O.J. ;  The  complaint  here  is 
that  the  judge  interfering,  improperly  it 
is  said,  prevented  the  due  course  of  chal- 
lenge, and  so  de|»*ived  the  prisoner  of  the 
opportunity  of  demurring  or  counter- 
pleading. 

Wel8hf :  Everything  previous  to  the 
formal  challenge  is  matter  of  practice  and 
discretion  which  ought  not  to  appear  on  the 
record.  If  at  a  trial  the  presiaing  judge 
exeroisoB  his  discretion  m  a  matter  of 
praetioe  mistakenly  so  as  to  prejudice,  it 
18  a  matter  for  an  application  for  equit- 
able interference ;  if  he  does  wrong  inten- 
tionally it  is  a  ground  for  impeachment ; 
bat  in  neither  case  is  it  a  ground  of  error. 
The  judge  must  exercise  his  discretion  as 
to  whetlier  the  trial  shall  be  postponed,  as 
'  to  whether  there  shall  be  an  adjournment, 
and  as  to  many  similar  matters  on  which  a 
wrong  decision  might  be  as  fatal  to  the 
interests  of  justice  as  a  wrong  decision  on 
the  proper  order  in  which  the  panel  shall 
be  called,  or  on  the  proper  time  at  which 
a  challenge  shall  be  made;  but  none  of 
these  matters  ought  to  appear  on  the 
record,  and  improperly  putting  them  on 
the  record  cannot  make  them  matter  of 
error.  In  al)  such  cases  the  decision,  right 
or  wrong,  is  final.  The  prisoner  is  not 
more  without  a  remedy  than  he  is  if  the 
judge  misdirects  the  jury  in  a  case  where 
a  bill  of  exceptions  does  not  lie.  If  the 
challenge,  being  made  without  cause,  is 
demurred  to,  or  if  there  is  a  counter- plea, 
the  decision  is  one  on  which  error  may  be 
brought.  Such  was  the  case  of  Gray  v. 
The  Queen';  (h)  but  such  is  not  the  course 
adopted  here. 

AjBsuming,  however,  that  this  Court 
can  review  what  was  done  at  the  trial, 
all  was  correctly  dond.  The  Jury  Act 
(6  Geo.  4.  c.  50.  8.  29)  re-enacts  with- 
out alteration  the  ancient  statute.  On 
the  construction  of  that  ancient  Act  all 
the  cases  and  all  the  text-books  concur. 
The  mischief  which  the  statute  was  in- 
tended to  remedy  was,  that  by  the  exces- 
sive exercise  of  the  unlimited  right  of 
challenge  on  the  part  of  the  Crown,  the 
panel  was  exhausted  and  trials  went  off 
for  want  of  jurors;  and    therefore  the 

(a)  4  B.  &  Aid.  471 J  1  St.  Tr.  N.S.  785. 
(6)  II  Cl.  &  P.  427 ;  6  St.  Tr.  N.S.  157, 


Crown  is  required  to  assign  cause  when 
the  panel  is  exhausted,  and  not  till  then. 
The  question  therefore  is,  when  is  the 
panel  exhausted  P  The  argument  for  the 
prisoner  is  that  it  is  exhausted  as  soon  as 
any  name  on  the  panel  is  pronounced  a 
second  time ;  but  the  reason  of  the  thing, 
as  well  as  the  course  of  decision,  shows 
that  it  is  not  till  all  reasonable  means  of 
getting  the  jurors  have  been  finished,  not 
until  it  appears  that  the  trial  must  be 
postponed  for  want  of  jurors  unless  the 
persons  set  aside  by  the  Crown  are  called 
upon.  Cook* 8  case, (a)  Lord  Preston'' 8 
case,(&)  0*Co%gU/8  case.(d)  In  that  latter 
case  Buller,  J.  explains  the  previous 
cases.  In  Home  Tooke^e  case,(€2)  when  the 
panel  had  been  gone  over,  the  defaulters 
were  called  before  the  Crown  was  put  to 
show  cause.  In  Beginay,  Geach(e)  Parke, 
B.  is  reported  as  saying — 

"  The  proper  course  will  be  to  call  the  panel 
over  in  the  same  order  as  before,  calling  those 
who  did  not  answer  before,  and  omitting  to  call 
those  who  have  been  already  peremptorily  chal- 
lenged by  the  prisoner.'' 

It  does  not  appear  by  the  report  what 
was  done,  and  it  is  difficult  to  bejieve  that 
the  very  learned  Baron  would  pursue  a 
course  so  difierent  from  that  which  appears 
by  Home  Tooke's  case  (/)  to  have  always 
been  pursued,  viz.  to  call  only  the  de- 
faulters  the  second  time.     If  he  did  do 

!  so,  he  infringed  upon  the  rights  of  the 
Crown.     A  little  later  in   the  report,    a 

;  juror  coming  in,  the  learned  judge  is 
reported  as  saying — 

"  The  prisoner  having  now  challenged  hib  full 
namber  peremptorily,  if  this  person  is  challenged 
on  either  side,  it  can  only  be  forcause." 

WiLLES,  J. :  The  Crown  had  already 
challenged  other  jurors  for  cause.  I 
understand  that  to  be  the  reason  of  this 
decision :  the  panel  had  been  exhausted 
and  the  challenges  for  cause  begun  before 
that  juror  came  iu. 

Welsby :  Probably  such  was  the  case.; 
the  report  is  too  loose  to  afford  any  cer- 
tain information.  If  the  pauel  had  been 
exhausted  when  Iremonger'e  name  was 
reached,  he  ought  to  have  been  chal- 
lenged for  cause,  but  no  authority  cited 
shows  that  it  was  exhausted ;  the  twelve 
jurors  who  had  just  come  into  Court  were 
available,  and  there  was  no  reason  why 
they  should  not  be  sworn.  It  is  true  that 
Iremonger*8  name  had  been  pronounced, 
and  that  he  had  stepped  into  the  box ;  he 
very  soon  would  have  come  to  the  book  to 

(a)  18  St.  Tr.  311,318. 
(6)  12  St.  Tr.  645,  «75. 

(c)  26St.  Tr.  1191,1240. 

(d)  25  St.  Tr.  1, 21. 
(c)  9  C.  &  P,  499, 501. 
(/)  25  St.  Tr.  1,  21. 
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be  sworD,  which  is  the  right  time  for  the 
challenge,  bat  that  time  had  not  arrived. 
Then,  as  to  the  other  objections,  the 
phrase  ''  stand  b^*'  is  not  a  term  of  art, 
bat  its  meaning  is  plain.  The  coansel 
for  the  Crown  reqnest^  that  he  may  not 
yet  be  called  upon  to  challenge  this  juror, 
and  that  till  the  proper  time  comes  the 
juror  may  stand  by ;  and  that  was  his 
right  as  representing  the  Crown.  And  no 
error  can  oe  assiflrned  in  consequence  of 
the  mode  in  which  the  panel  is  called; 
that  is  mere  matter  of  practice ;  and,  as 
is  well  known,  the  practice  is  different  at 
the  Old  Bailey  and  on  the  Assizes.  The 
ordinary  practice  of  the  particular  Court 
should  be  adhered  to,  unless  for  good 
reason  ;  but,  if  deviated  from,  even 
wj'ongly,  it  is  not  matter  of  error.  As 
to  Philpott,  ho  was  ordered  to  stand  by  at 
the  instance  of  the  counsel  for  the  Crown. 
The  conversation  before  he  was  so  set 
aside  is  quite  irrelevant,  and  ought  not 
to  have  been  put  on  the  record.  If  there 
was  anything  in  the  objection  to  the  mode 
in  which  the  jury  process  is  stated  on  the 
record,  it  might  be  amended,  Melliah  v. 
Michard8on,{a)  but  it  is  correct.  In  the 
recent  case  of  Beg,  v.  Palmer  at  the  Cen- 
tral Ciiminal  Court,  on  a  juryman  saying 
he  had  formed  an  opinion  on  the  case. 
Lord  Campbell  told  him  that  he  had  better 
withdraw.  A  Judge  has  the  power  to  order 
an  obviously  improper  juror  to  withdraw, 
even  if  no  objection  has  been  taken  to  him. 
But  here  there  was  a  challenge. 

Reply. 

F.  RusseU  (in  reply) :  The  prisoner  has  a 
right  to  have  the  real  facts  put  upon  the 
record,  and,  having  done  so,  to  have  the 
opinion  of  the  Court  of  Error  upon  them. 

Bbahwell,  B.  :  The  Court  of  Exchequer 
Chamber  thought  not  in  Alley nc  v.  The 
Qiieen.(h) 

Judgment. 

*  CocKBURN,  C.J. :  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Queen's 
Bench  must  be  affirmed.  It  has  been 
contended  that  the  grounds  of  exception 
here  are  not  properly  the  subject  of  error. 
I  think  it  unnecessary  to  decide  that 
question,  being  of  opinion  that  all  that 
was  done  at  the  trial  was  right ;  and, 
though  it  may  be  doubtful  whether  error 
lies,  it  is  not,  in  my  opinion,  judicious  to 
decide  this  now.  I  am  unwilling,  by  an 
unnecessary  decision,  possibly  to  abridge 
the  rights  of  the  subject.  I  deal,  there 
fore,  solely  with  the  merits.  The  first 
objection  is  this :    it  appears  that,  after 


(a)  1  CI.  &  F.  224. 
(6)  5  E.  &  B.  899. 


the  list  of  jurors  had  been  gone  through, 
and  after  several  persons,  on  answering 
to  their  names,  had  been  set  aside  by  the 
Crown,  twelve  of  the  persons  on  the  panel 
came  into  Court.  The  names  of  those 
twelve  had  previously  been  passed  over, 
it  being  known  that  they  had  retired  as  a 
jury.  At  this  time  the  nama  of  Iremonaer, 
the  first  of  those  who  had  been  ordered  to 
stand  aside,  had  been  called  a  second 
time,  with  a  view  to  seeing  if  the  Crown 
would  challenge  him  for  cause;  and  he 
had  answered.  Instead  of  proceeding  at 
once  to  try  whether  the  Crown  would 
challenge  Iremonger  for  cause,  the  judge, 
on  the  application  of  the  counsel  for  the 
Crown,  oraered  him  to  stand  aside  until 
the  names  of  the  twelve  who  had  just 
come  into  Court  were  called.  The  ques- 
tion, whether  this  was  right  or  not,  de- 
pends upon  the  construction  of  stat.  6  Geo. 
4.  c.  50.  s.  29,  repealing  and  re-enact- 
ing 4  Stat.  83  Edw.  1.  It  appears  that 
before  4  stat.  33  Edw.  I.  the  Crown,  either 
by  prerogative  or  by  usurpation,  exercised 
the  power  of  peremptory  challenge  with- 
out restriction  as  to  number  ;  and,  if  that 
power  was  exercised  so  that  twelve  jurors 
did  not  remain,  the  inquest  went  off  for 
that  cause.  To  meet  this  evil  the  Act  was 
passed.     On  the  enactment  a  practice  was 

grafted  by  which,  on  the  counsel  for  the 
rown  intimating  his  intention  to  chal- 
lenge one  of  the  jurors,  he  was  not  put  to 
assign  cause  at  once,  but  the  juror  was 
set  aside  until  the  panel  was  gone  through 
to  ascertain  if  enough  of  persons  not  ob- 
jected to  might  not  be  found  to  make  a 
jury.  If  the  panel  was  large,  this,  in 
effect,  was  equivalent  to  a  peremptory 
challenge.  In  one  of  the  early  State 
Trials,  FUzharris'e  case, (a)  the  Chief  Jus- 
tice uses  language  as  if,  in  practice  at 
that  time,  this  privilege  was  not  confined 
to  the  Crown,  but  that  either  Hide  might 
set  aside  the  juror  and  afterwards  take 
their  exceptions.  But,  be  that  as  it  may, 
it  must  be  admitted  by  everyone  that  it 
is  now  settled  by  overwhelming  authority 
that,  where  it  is  proposed  to  object  to  a 
juror,  the  counsel  for  the  Crown  have  the 
right  to  have  the  man  set  aside  until  it  is 
seen  if  without  bim  there  will  be  jurors 
enough  to  try  the  prisoner,  and  that  it  is 
not  until  the  panel  is  gone  through  that 
cause  need  be  shown.  That  being  so,  the 
question  is  reduced  to  this :  When  is  the 
panel  gone  through  ?  Is  it  as  soon  as 
the  names  have  been  called  over  ?  Or  is 
it  not  until  every  proper  attempt  has  been 
made  to  secure  the  presence  of  those  on 
the  panel  whose  duty  it  is  to  attend  P  In 
the  present  case  the  panel  had  been  called 


(a)  8  St.  Tr.  248,  835. 
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over  properly  omittdng  the  names  of 
twelve  who  were  known  to  be  justifiably 
absent,  the  calling  of  whose  names  wonid 
have  been  an  idle  ceremony,  and  enongh 
persons  did  not  remain  to  form  a  jury. 
Iremonger^a  name  is  again  called,  and 
before  anything  more  is  done  the  twelve 
absent  jnrymen  come  in.  It  is  not  dis- 
puted that  they  were  duly  qualified  jury- 
men and  on  the  list,  but  it  is  contended 
that,  the  list  having  been  once  gone 
through,  it  must  be  gone  through  again 
in  the  same  order  as  before.  But,  it  being 
conceded  that  the  Grown  is  not  put  to 
show  cause  for  its  challenge  till  the  panel 
is  gone  through,  it  seems  to  me  very 
clear  that  the  panel  was  not  gone  through 
till  those  twelve  names  of  available  jury- 
men were  called.  It  is,  however,  said 
that  Iremonger  having  been  called,  his 
challenge  should  have  been  disposed  of 
before  these  names  were  called.  There 
would  have  been  some  difficulty  about 
this  if  the  challenging  had  been  com- 
menced, as  if  some  previous  challenge 
for  cause  had  been  tried,  though  even 
then  I  do  not  think  there  woiud  have 
been  a  matter  of  right.  But  here  it  is 
clear  that  no  ooallenge  had  begun ;  and 
before  the  Crown  could  be  put  to  chal- 
lenge and  show  cause,  the  names  of  all 
the  defaulters  should  have  been  called 
over.  Independently  of  the  reason,  there 
is  hieh  authority  for  that.  In  Home 
TooJee  a  case  (a)  the  AUomey-Oeneral  states, 
and  Erskine  for  the  prisoner  does  not 
deny,  that  it  is  the  course  of  practice  to 
call  the  defaulters.  That  was,  in  sub- 
stance, done  hero;  the  twelve  had  not 
been  called  because  it  was  known  that 
they  were  absent ;  when  they  came  in  it 
was  a  proper  and  legitimate  course  to 
call  their  names  over.  The  report  of 
Beg.  v.  Ge(ich(h)  is  very  loose,  and 
cannot  be  depended  upon.  I  infer,  how- 
ever, that  Parke  B.  did  not  in  that  case 
follow  the  practice  of  calling  the  de- 
faulters separately,  which  I  clearly  think 
the  better  and  more  convenient  course. 
But  I  do  not  understand  from  the  report 
that  Parke  B.  thought  that  he  was  bouiffi 
to  call  the  panel  over  again  in  the  same 
order  as  before.  He  seems  to  have 
thought  it  a  matter  of  practice  on  which 
he  might  pursue  that  conn>e  which  was 
convenient. 

It  is  then  objected  that  the  judge 
ordered  that  Iremonger  should  stand 
by.  That  is  not  a  term  of  art,  though 
not  wholly  unknown  to  the  law.  We 
mast  look  to  the  whole  record  to  see 
whAt  it  means.    And,  doing  so,  it  plainly 
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means  that  the  judge  directed  him  to 
wait  till  the  proper  time  should  arrive  for 
assigning  cause,  and  that  was  a  proper 
direction. 

Then  complaint  is  made  that  the  jurors 
were  not  called  in  proper  order.  They 
were  all  called  except  the  twelve  who 
were  known  properly  to  be  absent.  To 
have  called  their  names  would  have  been 
idle  unless  the  first  objection  had  been 
well  founded,  and  the  names  being  once 
called  over  the  Grown  was  driven  to 
challenge  for  cause.  But,  as  I  have 
already  said,  I  think  the  Crown  is  entitled 
to  have  all  qualified  persons  whose  ser- 
vice is  available  callea  before  it  is  put  to 
challenge  for  cause. 

Then  comes  the  case  of  PhilpoU,  He,  it 
seems,  was  about  to  be  sworn.  Now  it  is  to 
be  remembered  that,  as  the  common  notice 
given  by  the  officer  shows,  the  time  for 
the  challenge  is  as  they  come  to  the  book 
to  be  sworn,  and  before  they  are  sworn. 
Up  to  that  time  both  the  Crown  and  the 
prisoner  have  the  right  of  challenge;  and, 
if  cause  is  discovered  at  the  very  in- 
stant when  the  oath  is  about  to  be  taken, 
the  juror  may  bo  challenged  for  cau.se. 
N^ow  I  am  very  far  from  saying  that  if  a 
judge  discovers  an  objection  to  a  juror,  he 
may  not  of  his  own  mere  motion  direct 
him  to  withdraw  ;  but  it  is  not  necessary 
to  decide  that  he  may  do  so,  for  in  this 
case  it  was  not  done.  Before  the  juror 
was  sworn,  the  counsel  for  the  Crown,  in 
the  exercise  of  his  undoubted  right,  de- 
sired that  he  might  stand  aside  ;  and  the 
judge  properly  directed  that  he  should  do 
so.  Lastly,  it  is  said  that  it  does  not  ap- 
pear that  the  jurors  were  good  and  lawful 
men.  But,  if  they  had  not  been  so,  it 
might  have  been  made  the  ground  of 
challenge;  and  after  verdict  we  must 
presume  that  the  sheri  fi"  did  his  duty. 

WiLLES,  J. :  I  am  of  the  same  opinion. 
It  is  not  necessary  to  decide  the  question 
whether  these  matters  ought  to  have  ap- 
peared on  the  record,  or  whether  a  Court 
of  Error  can  inquire  into  them.  Should 
it  ever  be  material  to  decide  that  point, 
the  counsel  who  have  to  argue  the  case 
will  do  well  to  search  for  precedents.  In 
the  case  of  Gray  v.  The  Queen  (a)  the  ques- 
tion was  raisea  upon  a  demurrer.  The 
record  appears  in  the  report  of  the  case 
in  the  Irish  Queen's  Bench,  Begina  v. 
Ora/yt(h)  where  there  are  some  remarks  of 
one  of  the  Irish  judges,  for  whose  opinion 
I  have  great  respect,  as  to  the  duty  of  a 
Court  of  Error  to  review  all  matters  when 
put  on  the  record.    I  should  require  more 


(a)  11  CI.  &  F.  427  j  6  St.  Tr.  N.S.  157, 
(6)  6  Ir.  L.  R.,  259  ;  lee  p.  267. 
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research  than  I  hare  hestovred  before  I 
differed  from  him.  My  impreeBion  is, 
hovreyer,  the  other  way;  and  I  think  an 
opposite  doctrine  appears  from  Rex  y.  The 
City  of  Worcester, {cl)  where  it  is  said  by 
Ba/wnderSf  G.J.,  that,  if  a  challenge  be 
taken  and  oyermled  on  demnrrer,  it  is 
entered  npon  the  original  record — 

"  but  if  the  judge  overruled  the  challeuge  upon 
debate,  without  a  demurrer,  then  'tis  proper  for 
a  bill  of  exceptions." 

In  cases  where  a  bill  of  exceptions  does  not 
lie  it  would  seem  from  that  that  it  conld  not 
be  brought  into  error.  But,  entirely  con- 
curring with  the  Lord  Chief  Justice  as  to 
the  rest  of  the  case,  I  abstain  from  form- 
ing any  judgment  on  a  point  which  it  is 
not  necessary  to  decide,  and  before  decid- 
ing which  I  should  require  more  oppor- 
tunity  for  research  than  I  haye  yet  nad. 
On  the  merits,  assuming  that  it  is  compe- 
tent for  us  to  look  at  them,  I  haye  no 
doubt.  The  great  question  is  as  to  the 
time  when  the  Crown  is  to  be  put  to  show 
cause.  That  depends  on  the  construction 
of  4  stat.  33  Edw.  1.,  re-enacted  in  the 
same  words  by  stat.  6  Geo.  4.  c.  50.  s.  29. 
The  words  of  that  ancient  Act, 

«  non  propter  hoc  remaueant  inquisitiones  ilia 
capiends,'' 

reoeiyed  a  construction  soon  after  it 
passed,  which,  as  early  as  the  time 
of  Stawndforde,  had  become  inyeterate. 
In  the  first  edition  of  Staundf orders  Pleas 
of  the  Crown  (published  in  1583),  p.  162b., 
I  find  it  laid  down  that  under  this  statute 
the  Crown  is  not  bound,  as  a  common 
person  would  be,  to  show  the  cause  of 
challenge  at  once, 

"  mes  a  ceo  monstrer,  quant  il  ad  peruse  tout  le 
panel." 

To  understand  what  is  meant  by  perusing 
the  panel  we  must  look  to  the  practice  of 
the  Courts.  It  cannot  reasonably  mean 
merely  '*  reading  the  panel."  In  a  second- 
ary sense  the  word  *'  perused  "  might  mean 
*'  carefully  examined,"  but  in  practice  the 
course  has  always  been  that  stated  in 
4  Bla.  Com.  353  .— 

"  Tlie  King  need  not  assign  his  cause  of  chal- 
lenge till  all  the  panel  is  gone  through,  and 
unless  there  cannot  be  u  full  jury  without  the 
person  so  challenged.  And  then,  and  not  sooner, 
the  King's  counsel  must  show  the  cause;  other- 
wise the  juror  shall  be  sworn." 

In  the  case  at  bar  there  had  been  chal- 
lenges by  the  Crown,  and  the  panel  had 
been  gone  through  as  far  as  the  jurors 
were  in  Court ;  and  the  first  of  those  chal- 
lenged for  the  Crown,  against  whom  the 
Crown  at  the  proper  time  must  assign 
cause,  was  again  presented.     Whilst  the 


discussion  whether  that  proper  period  had 
arriyed  was  still  pending,  twelye  jurors 
whose  names  had  not  been  called  because 
it  was  known  that  they  were  properly 
absent,  came  into  Court.  The  judge 
decided  that  till  these  were  callea  the 
panel  had  not  been  perused.  The  state- 
ment of  the  facts  is  the  beslT  answer  to  the 
objection  to  this  decision.  Twelye  jurors 
were  in  Court  whose  names  had  not  been 
called.  I  look  upon  the  request  by  the 
counsel  for  the  Grown  that  Iremonger 
should  stand  aside,  as  a  continuation  of 
his  former  request,  not  as  a  fresh  chal- 
lenge requiring  cause. 

Then  several  minor  objections  are 
raised  to  support  this  chief  one.  I  do 
not  think  "stand  by"  is  a  term  of 
art;  the  phrase  in  more  common  use 
has  been  "  set  by."  Nor  is  *'  challenge"  a 
term  of  aiii  which  must  be  used.  It  is 
incumbent  on  those  who  say  that  anj 
word  is  a  term  of  art  for  which  no  equi- 
valent can  be  substituted,  to  show  that  it 
has  been  so  held ;  and  here  that  is  not 
shown.  Then  the  question  mooted,  as  to 
whether  a  judge  has  of  his  own  motion 
power  to  set  aside  a  jur^r  on  a  ground 
rendering  him  unfit  to  act  as  a  juror, 
seems  to  me  one  of  great  importance. 
I  must  for  myself  protest  against  its 
being  supposed  he  has  not  such  power. 
In  the  present  case  it  appears  that  the 
juror  had  a  conscientious  objection  to 
capital  punishment.  That  would  be  no 
obiection  to  his  being  a  juror  if  he  was 
still  prepared  to  give  an  honest  verdict 
according  to  the  evidence ;  but  if  the 
meaning  was  that  he  had  objections  to 
find  a  verdict  of  Guilty  though  accord- 
ing to  the  evidence,  it  would  be  a  ground 
of  challenge ;  and,  in  my  opinion,  on  the 
judge's  own  motion  he  would  be  justified 
m  preventing  what  would  be  a  mere 
mockery,  the  swearing  of  such  a  person 
on  the  jury.  I  do  not  wish  to  be  under- 
stood as  expressing  a  final  opinion  on  a 
subject  which  does  not  arise ;  out  I  own  I 
have  a  strong  one. 

^  I  do  not  draw  the  same  inference  as 
to  the  ancient  practice  which  my  Lord 
Chief  Justice  draws  from  expressions 
in  Fitzharris*8  case  (a) ;  but  it  is  not  ne- 
cessary to  discuss  that,  as  all  agree 
that  the  practice  is  now  firmly  estAb- 
lished  and  to  be  acted  upon.  Then  the 
order  in  which  the  panel  is  to  bo 
called  cannot  be  matter  of  law.  I  agree 
that  the  ordinary  practice  of  the  parti- 
cular Court  in  this  respect  should  not  be 
departed  from,  but  I  do  not  see  that  it 
was.  It  was  right  to  call  the  names  of 
the  twelye  jurors  who  had  been  absent 
from  Court,  as   soon  as  they  came  in. 


(a)  Skinn.,  101.  | 
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Lastly,  it  is  said  that  it  does  not  appear 
that  the  jury  were  good  and  lawful  men. 
But  if  the  jnrors  were  not  qnalified,  it  is, 
since  stat.  6  Oeo,  4.  c.  50.  s.  27,  a  ground 
of  challenge,  and  what  is  ground  for 
challenge  is  not  ground  for  a  new  trial, 
Bex  T.  8utton.{a)  It  is  not  suggested  that 
anything  injurious  to  the  prisoner  did  in 
fact  take  place ;  if  it  had,  it  would  be  a 
ground  for  an  application,  not  to  us,  but 
elsewhere. 

•  Bb  AM  WELL,  B. :  I  am  of  the  same  opinion. 
I  must  remark  that,  in  my  mind,  the 
questions  whether  what  was  done  was 
right,  and  whether  what  was  done  is 
examinable  in  error,  are  so  mixed  up  that 
I  cannot  express  an  opinion  on  the  one 
without  the  other.  And  lest  it  should  be 
supposed  that  I  approved  of  the  form  of 
this  record  because  it  was  settled  before 
me,  I  wish  to  say  that  I  am  of  opinion 
those  matters  ought  not  to  appear  on  the 
record.  Looking  at  the  words  of  the 
ancient  Act,  I  should  have  thought  the 
intention  was  that  the  Grown  should  not 
challenge  at  all  without  cause.  If  the 
Act  had  been  passed  recently,  I  should 
haye  said  that  at  a  trial  it  was  a  reason- 
able reaaest  on  the  part  of  the  counsel  for 
either  the  Grown  or  the  party  to  aak  that 
ajurorwhomhe  objecteato  might  stand 
aside  till  it  was  seen  whether  a  full  jury 
of  persons,  to  whom  there  was  no  objec- 
tion on  either  side,  could  be  obtained 
without  him.  And  I  should  have  thought 
the  judge  might  postpone  the  time  for  the 
assignment  of  cause  for  either  side,  not  as 
a  matter  of  right,  but  as  a  reasonable 
exercise  of  his  discretion.  But  the  Act 
was  passed  five  hundred  years  ago ;  and . 
the  uniform  course  of  proceeding  for  cen- 
turies has  settled  that  the  Grown  has  a 
right  to  require  the  judge  to  set  aside  any 
jnror  till  the  panel  is  perused.  Gonsist- 
ently  with  this,  I  think  the  judge  may  in 
his  discretion,  for  sufficient  cause,  further 
postpone  the  time  of  assigning  cause, 
either  for  the  Grown  or  the  prisoner,  but 
not  as  a  matter  of  right  on  a  mere  request 
without  sufficient  cause.  I  think  the 
sufficiency  of  such  cause  a  matter  for  his 
discretion ;  aud,  like  eyery  other  matter 
which  is  to  be  decided  according  to  dis- 
cretion, it  ought  not  to  appear  upon  the 
record,  and  is  not  examinable  in  error. 
But,  supposing  that  it  were  examinable 
in  error,  I  concur  in  thinking  what  was 
done  was  rightly  done.  Very  little  weight 
is  to  be  attached  to  the  opinion  I  formed 
at  the  Assizes,  for  the  subject  was  new  to 
me ;  I  was  forced  to  follow  what  seemed 
to  me  the  dictates  of  common  sense,  with 
such  assistance  as  I  could  get  from  the 

(a)  8  B.  &  C.  417. 


experienced  officer  of  the  Gourt.  Bat  now 
I  think  the  coarse  pursued  was  right. 
The  only  sensible  limit  as  to  the  time 
when  cause  is  to  be  assigned,  is  when  the 
panel  is  so  gone  through  that,  without  the 
persons  objected  to,  a  full  jury  cannot  be 
obtained.  The  words  used  by  the  text 
writers  are  capable  of  more  meanings  than 
one.  Good  sense  says  that  they  must  be 
construed  as  meaning  that  the  Grown  is 
not  to  be  put  to  show  cause  till  the  time 
has  come  when,  if  not  put  to  show  cause, 
the  trial  will  go  off  for  want  of  jurors.  I 
think  therefore,  that,  even  if  the  twelve 
whose  names  had  not  been  called  over 
had  not  come  into  Gourt  when  they  did, 
it  might  b^ve  been  right  to  set  waae  Ire- 
monger  for  a  longer  time,  as  long  as  there 
was  reasonable  ground  for  thinking  that 
anyone  might  be  brought  into  Gourt  who 
was  liable  to  serve,  and  had  not  yet  been 
objected  to.  Otherwise,  suppose  the  case 
of  a  man  known  to  be  present,  but  not  to 
have  answered  when  his  name  was  called ; 
or  suppose  it  came  to  be  a  ludicrous  con- 
test as  to  who  should  answer  first.  The 
true  rule  is,  to  postpone  the  time  for 
assigning  cause  till  all  reasonable  endea- 
vours to  make  all  answer  who  ought  to 
answer  have  been  exhausted.  Then,  if 
twelve  jurors  have  not  been  obtained,  the 
Grown  must  show  cause,  and  not  till  then. 
If  at  the  trial  I  had  had  Beg.  v.  Geaeh  (a) 
brouffht  to  my  notice,  I  do  not  think  I 
should  have  had  courage  to  depart  from 
the  course  taken  by  Baron  Parhe;  but, 
after  all,  he  never  says  that  the  course  he 
takes  is  the  only  one,  only  that  it  is  a  con- 
venient course.  With  regard  to  PhdlpoU, 
I  think  a  judge  ought  to  have  power  to  set 
aside  a  man  in  such  a  case ;  but  no  such 
power  was  exercised  here.  There  could 
hardly  be  a  better  illustration  of  the  incon- 
venience of  putting  on  the  record  matters 
as  to  an  exercise  or  the  discretion  of  l^e 
jud^e  than  is  afforded  by  that  objection ; 
for  m  truth  there  was  no  ground  for  sup- 
posing the  prisoner  sunered  the  least 
hardship  on  that  account. 

Watson,  B.  :  I  am  of  the  same  opinion. 
I  own  I  have  a  strong  opinion  that  these 
points  are  not  examinable  in  error  on  this 
record :  for  in  every  pi'ecedent  which  I 
can  find  the  points  in  error  were  raised 
by  demurrer,  counter-plea  or  traverse, 
not  as  here  ;  but  I  am  glad  that  our  judg- 
ment does  not  rest  on  that.  It  turns  on 
the  meaning  of  the  Act  of  Edwa/rd  1.  It 
could  not  be  denied  that,  by  a  series  of 
decisions  before  and  after  the  time  of 
Siaundforde,  it  is  settled  that  the  Grown 
is  not  bound  to  assign  cause  till  the  panel 
has  been  perused.    It  is  impossible  now  to 

(a)  9  C.  &  F.  499. 

SB  2 


871] 


Ma/nsdl  against  the  Qiieen  (in  error),  1857. 


[87i 


contend  that  Btiohisnot  the  true  construe-  |  the  Crown  that  the  jurors  were  not  in- 
tion  of  the  Act.  Had,  then,  the  panel  {  different.  We  are  to  constrae  this  old 
been  perused  in  this  case  ?  I  think  not.  |  Act  by  the  aid  of  the  decisions,  read- 
The  twelve  jurors  out  of  Court  had  not  ing  it  with  the  assistance  of  what  has 
been  called,  nor  had  the  challenge  of  Ire-  '  been  done  since  in  course  of  law.  It  is 
monger  begun.    A  challenge  is  a  formal    clear,   then,    that    till  the  panel  is  ex- 


thing,  which  must  be  done  in  such  a 
manner  as  to  give  the  prisoner  the  oppor- 
tunity to  counter-pleaa  or  demur.    That 


hausted,  and  it  is  seen  that  a  full  jury 
cannot  be  obtained,  the  Crown  has  a  right 
to  ask  to  have  a  juror  to  stand  by ;  and. 


had  not  been  done.    Then,  had  the  panel  \  whether  this  is  properlv  called  a  challenge 
been  perused,  gone  through  or  exhausted?  |  or  not,  the  course  said  on  the  record  to 


J  think  not.  If  I  wanted  authority  for 
this,  which  I  do  not,  I  think  Cook's  case, (a) 
and  Home  Tooke^a  case, (6)  are  authorities 
for  what  is  clear  on  principle.  It  is  said 
the  jurors  were  not  called  in  their  proper 
order.  I  quite  agree  that  the  panel  in  each 
Court  should  be  called  as  is  usual  in  that 
Court.  The  eourse  is  not  the  same  at  the 
Old  Bailey  and  at  the  Assizes,  and  at 
each  place  the  panel  should  be  called  in 
the  customary  way  there  :  but  where  a  per- 
son has  been  called  and  has  not  answered, 
if  he  afterwards  does  answer  before  the 
f  jrmal  challenges  commence,  it  shows 
that  the  panel  is  not  yet  exhausted.    As 


have  been  adopted  at  the  trial  was  right. 
The  question  is  whether,  when  Irenwnger 
was  called  a  second  time,  the  period  had 
arrived  at  which  the  Crown  was  bound  to 
assign  cause.  There  had  been  no  formal 
challenge,  no  decision;  all  relating  to 
Iremonger  was  yet,  as  I  may  say,  m  fieri, 
when  the  twelve  jurors  who  had  been 
absent  came  in,  having  fulfilled  their  duty. 
I  cannot  attach  any  importance  to  the 
mere  commencement  of  the  discussion 
about  Iremonger* 9  challenge;  had  any- 
thing been  decided,  a  very  different  case 
would  have  arisen.  As  it  was,  the  twelve 
came  into  Court  in  such  time  that  both 


to  FhilpoU,  Hie  man  who  had  what  are  the  piisoner  and  the  Crown  had  a  right  to 
called  conscientious  objections,  the  facts  ;  require  their  services.  I  say  nothing  as 
are  such  as  to  raise  no  point  at  all.  He  to  the  proper  mode  of  going  over  the 
had  stepped  into  the  box,  but  before  he    panel  the  second  time.    Here  the  twelve 


came  to  the  book  to  be  sworn  he  was  set 
aside.  But  I  do  not  wish  it  to  be  sup- 
posed that  I  doubt  that,  if  a  judge  sees 
that  injustice  is  likely  to  bo  done,  either 
against  the  Crown  or  against  the  prisoner, 
he  may  interfere  to  prevent  it.  I  think 
that,  if  he  perceives  tnat  the  juror  is  in- 
capable of  trying  the  cause,  either  from 
mental  or  physical  infirmity,  the  judge 
may  and  ougnt  to  interfere.  I,  however, 
^ve  no  final  opinion  on  this  last  point,  as 
it  is  not  raised  before  us. 

Channell,  B.  :  As  this  is  a  case  of  life 
and  death,  I  shall  state  the  principal 
reAsons  why  I  also  think  that  the  juag- 
ment  should  be  affirmed.  I  have  enter- 
tained great  doubts  as  to  whether  we  can 
properly  entertain  these  questions ;  as  to 
some  of  the  objections,  I  have  a  strong 
opinion  that  we  cannot.  But  I  found  my 
judgment  on  the  ground  that  all  that  was 
done  was  substantially  right.  The  main 
question  is  as  to  Iremonger,  for  I  think  the 
course  pursued  as  to  him  decided  what 
was  to  be  done  as  to  Philpott,  It  turns  on 
the  construction  of  4  stat.  33  JEdw.  1,, 
passed  in  1305,  more  than  five  hundred 
vears  ago,  the  provisions  of  which  have 
Deen  re-enacted  in  the  same  words.  The 
object  of  that  enactment  was,  as  I  con- 
ceiYe,  to  prevent  the  indefinite  adjourn- 
ment of  inquests,  on   the  suggestion  of 

(&)  18StTr.  811,  318. 
(c)  26  St.  Tr.  1,  28. 


had  not  been  called  at  all ;  till  they  were, 
the  panel  clearly  was  not  exhausted,  and 
Iremonger  was  properly  ordered  to  stand 
by  till  they  were  called.  They  were  called, 
and  one  of  them,  Philpott,  answered  to 
his  name.  I  concur  in  what  has  been  said 
bjr  the  other  judges  as  to  the  propriety  of 
a  judge  having  power  to  remove  a  man 
who  has  so  conducted  himself  as  to  afford 
reasonable  ground  for  believing  he  is 
unfit  to  fulfil  the  functions  of  a  jui^man. 
1  concur  in  this  as  a  matter  of  opinion ; 
but  I  give  my  judgment  on  the  ground 
that  he  was,  at  the  prayer  of  the  counsel 
for  the  Crown,  set  aside  before  the  panel 
was  exhausted. 

CocKBUKN,  C.J. :  My  brother  WHliawu, 
who  has  left  the  Court,  desires  it  to  be 
stated  that  he  is  of  the  same  opinion. 

Weleby :  Docs  the  Court  award  execu- 
tion? 

CocKBURN,  C.J.  :  We  only  affirm  the 
judgment  of  the  Queen's  Bench.  The 
former  award  of  execution  remains  on  the 
record,  of  which  a  transcript  has  been 
brought  here.  If  there  is  no  further 
respite,  the  law  takes  its  course. 

Judgment  affirmed.{a) 

Materials  made  use  of. — The  reports 
in  8  E.  &  B.  64;  Dears.  &  B.  376 ;  27  L.J. 
N.S.,  M.C.  4. 


(a)  No  formal  record  of  the  proceediogs  in 
the  Court  of  Exchequer  Chamber  was  drawn 
up.    The  prisoner  was  afterwards  executed. 
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FENTON  AND  ANOTHER  against  HAMPTON. 


Pboceedinos  before  tbe  Judicial  CoMMrrrEE  of  the  Paivr  Council 
ON  appeal  from  the  Supreme  Court  of  Van  Diemen's  Land,  3rd, 
4th,  AND  17th  February  1858.(^)     (Reported  in  11  Moo.  P.C.  347.) 

Appeal  from  the  Supreme  Court  of  Van  Diemen's  Land  giving  judgment  for  the  plaintiff  on 
demurrers  to  the  defendants'  pleas  in  an  action  of  trespasg  and  false  imprisonment  against  the 
Speaker  and  Sergeant-at-Arms  of  the  Legislative  Council  of  Van  Diemen's  Land.  Pleas  that  the 
Legidative  Council  of  Van  Diemen's  Land  appointed  a  Select  Committee  of  its  members  to  inquire 
into  certain  matters  within  its  competence,  with  powers  to  send  for  persons,  &c. ;  that  the  plaintiff 
was  a  necessary  witness,  and  was  duly  summoned  before  the  said  Committee,  bat  wilfully  refused 
to  attend  and  give  evidence,  whereby  the  Committee  was  obstructed ;  that  the  Council  subsequently 
summoned  the  plaintiff  to  attend  before  it,  and  that  he  wilfully  and  contemptuously  neglected  to  do 
so,  whereupon  the  Council  resolved  that  the  plaintiff  had  been  guilty  of  a  contempt,  and  should  be 
taken  into  custody ;  and  that  the  defendants  had  acted  pursuant  to  such  resolution.     Demurrers. 

Held  by  the  Judicial  Committee,  dismissing  the  appeal — 

Colonial  Legislahire — Commitment  for  contempt. — 9  Geo.  4.  c.  83.  «.  24. 
The  power  of  arrest  with  a  view  to  punish  for  an  alleged  contempt  committed  beyond 

its  own  precincts  is  not  incident  to  a  colonial  legislative  chamber,  and  it  is  immaterial 

whether  such  legislature  is  established  by  statute,  as  in  this  case,  or  by  the  Crown, 

as  in  Kielley  v.  Car8on.(2) 
The  Lex  et  Consuetudo  Parliamenti  was  not  introduced  into  the  colony  by  9  Geo.  4.  c.  88. 

s.  9,  which  provided  that  all  laws  and  statutes  in  force  in  England  at  the  passing  of  the 

Act,  not  being  inconsistent  therewith,  should  be  applied  in  the  administration  of  justice 

in  the  colony,  so  far  as  they  could  be  applied  there. (3) 
The  defendants'  pleas  showing  an  arrest  with  a  view  to  punish  for  an  alleged  contempt  away 

from  the  House  of  Assembly,  disclosed  no  defence  to  the  action. 


(1)  Before  tbe  Right  Hon.  Knight  Brnce,  L.J.,  T.  Pemberton  Leigh  (afterwards  Lord 
Kingsdown),  Pollock,  C.B.,  and  Turner,  L.J. 

(s)  See  the  report  of  this  case  in  4  St.  Tr.  N.S.  669,  and  the  eases  and  authorities  there 
collected  at  p.  692  as  to  the  privileges  of  colonial  legislatures.  See  also.  Fielding  v.  Thomas,  1896, 
A.  C.  600.  Shortly  after  the  decision  in  this  case,  the  legislature  of  the  colony  (now  known  as 
Tasmania)  by  the  Parliamentary  Privilege  Act,  22  Vict.  No.  17,  conferred  upon  both  Houses  and 
their  committees  power  to  send  for  persons  and  papers,  and  empowered  either  House  to  commit 
for  certain  contempts  therein  enumerated  affecting  the  due  exercise  of  its  functions.  See  also 
the  Amending  Act,  49  Vict.  No.  25. 

(8)  See  below,  p.  884. 


This  was  an  action  of  trespass  brought 
in  the  Snpremo  Oonrt  of  Van  Diemen's 
Land  by  the  respondent,  the  Comptroller- 
General  of  conTictsin  that  island,  against 
the  appellants,  Fenton,  the  Speaker,  and 
Fraser,  the  serjeant-at-arms,  of  the  Legis- 
lative Council  of  Yan  Diemen's  Land, (a) 

(a)  This  Legislative  Council,  consisting  as  to 
one  third  of  members  nominated  by  the  Crown, 
and  as  to  the  remaining  two  thirds  of  elected 
members,  was  constituted  pursuant  to  18  &  14 
Vict.  c.  59.,  and  empowered  to  make  laws  with 
the  assent  of  the  Governor.  Previously  there 
had  been  a  nominated  council  under  9  Geo.  4. 
c.   83.     The    Legislative  Council    constituted 


and  raised  the  question  whether  the  Legis- 
lative Council  of  Van  Diemen's  Land, 
had  power  to  punish  by  committal  dis- 
obedience to  an  order  for  attendance 
before  it  duly  signified  by  the  Speaker's 
summons. 

The  declaration  alleged  that  the  appel- 
lants unlawfully  assaulted,  seized,  and 
imprisoned  the  respondent. 

under  13  &  14  Vict.  c.  59.,  afterwards,  pursuant 
to  powers  conferred  in  that  statute,  substituted 
for  itself,  by  the  Colonial  Act,  18  Vict.  No.  17, 
a  legislature  consisting  of  an  elective  Legislative 
Council  and  an  elective  Legislative  Assembly. 
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The  appellants  seyered  in  their  defences, 
but  respectively  pleaded  special  pleas  of 
justification,  setting  forth  in  substance  the 
following  material  facts : — 

That  before  and  during  the  alleged 
wrongs,  a  session  of  the  Legislative 
Council  of  the  island  of  Yan  Diemen's 
Land  was  being  holden  at  Hobart 
Town  in  that  island.  That  the  appel- 
lant Fenton  was  a  member  and  the 
Speaker  of  that  Council.  That  the 
appellant,  Fraeer,  was  the  serjeant-at- 
arms  attending  the  Council.  That  on 
the  14th  August  1855  it  was  resolved  by 
the  Council  that  a  Select  Comndttee  of 
certain  of  its  members  should,  in  accord- 
ance with  the  standing  rules  and  orders 
of  the  Council,  be  appointed  to  inquire 
into,  and  ascertain  tne  truth  of,  certain 
alleged  abuses  in  the  convict  department, 
the  same  being  matters  within  the  pro- 
vince of  the  Council  to  inquire  into  and 
ascertain  by  means  of  such  Select  Com- 
mittee. That  on  that  day  the  Select 
Committee  was  duly  appointed  in  pursu- 
ance of  the  resolution.  That,  before  the 
wrongs  in  the  declaration  alleged,  it  was 
resolved  by  the  Council  that  the  Select 
Committee  should  have  leave  to  send  for 

Sersons  in  reference  to  the  inquiry.  That 
^homae  George  Orefyson,  a  member  of  the 
Council,  was  dnly  appointed  and  elected 
Chairman  of  the  Select  Committee. 

That  the  respondent  was  a  material  and 
necessary  witness  in  the  inquiries,  and 
that  he  bad  notice  of  all  the  premises. 
That  the  Chairman  duly  summoned  the 
respondent  personally  to  appear  before 
the  Select  Committee  at  a  certain  place 
and  time  to  be  examined  as  a  witness  on 
the  subject  of  the  inquiry.  That  the 
summons  was  duly  served.  That 
the  respondent  wilfully  and  without 
reasonable  excuse  wholly  refused  and 
neglected  to  appear.  That  in  consequence 
the  Select  Committee  was  obstructed  in 
the  inquiries  and  the  Council  prevented 
obtaining  a  report  thereon. 

That  during  the  session,  and  before 
the  wrongs  complained  of,  the  Council 
were  informed  of  the  premises,  and 
thereupon  resolved  that  tne  respondent 
be  desired  to  attend  at  the  bar  of 
the  Council's  House  at  Hobart  Town 
on  a  day  and  hour  named.  That  in 
pursuance  thereof  the  attendance  of  the 
respondent  was  in  due  form  required  ac- 
cordingly. That  the  respondent  was  duly 
served  with  and  had  notice  of  the  sum- 
mons, but  did  not  nor  would  obey  the 
summons,  and  did  not  nor  would  appear 
as  required,  or  at  any  other  time,  but 
wilfully  and  contemptuously  and  without 
reasonable  excuse  wholly  neglected  and 
refused  to  do  so,  and  disregarded  the  order. 

That,  thereupon,  the  Council,   before 


the  wrongs  complained  of,  resolved  that 
the  respondent,  having  failed  to  appear  at 
the  bar  of  the  Council's  House,  in  obedi- 
ence to  the  Counoirs  resolution  in  that 
behalf  and  the  SpeaJcer's  summons,  was 
guilty  of  contempt,  and  that,  thereupon, 
the  Speaker  should  issue  his  warrant  for 
the  apprehension  of  the  respondent,  to  be 
held  in  the  custody  of  the  seijeant-at- 
arms  during  the  pleasure  of  the  Council. 

That,  in  pursuance  of  such  last-men- 
tioned resolution  and  order,  and  for  the 
execution  thereof,  and  before  the  alleged 
wrongs,  the  appellant  Fenton,  so  bemg 
and  as  such  Speaker,  did  make  and  issue 
his  warrant,  under  his  hand  and  name, 
directed  to  the  appellant  Fraeer,  the 
serjeant-at-arms  attending  the  Council, 
which  warrant  recited  that  the  Legis- 
lative Council  of  the  island  of  Van  Die- 
men's  Land  did,  on  the  11th  September 
then  instant,  resolve  that  the  respondent 
was  on  that  day  guiltjr  of  a  contempt  of 
the  Legislative  Council,  and  that  he  be 
committed  to  the  custody  of  the  serjeant- 
at-arms,  to  whom  the  warrant  was  direc- 
ted ;  and  Fraser  was  directed  to  take  into 
his  custody  the  body  of  the  respondent, 
and  him  safely  keep  during  the  pleasure  of 
the  Legislative  Council. 

That  this  warrant  was  delivered  to 
Fraser  and  by  him  duly  executed. 
That  the  respondent  remamed  in  his 
custody  as  such  serjeant-at-arms,  under 
the  warrant,  until  the  Council  was 
prorogued  by  the  Governor  of  the 
island,  whereupon  the  respondent  was 
liberated.  That  such  arrest  and  im- 
prisonment were  the  alleged  wrongs 
complained  of  in  the  declaration,  and  that 
at  the  times,  and  during  all  the  time^  in 
the  pleas  mentioned,  the  Legislative 
Council  was  sitting  at  Hobart  Town  in 
the  island  of  Van  Diemen's  Land. 

To  these  pleas  of  justification  the  respon- 
dent demurred  on  the  following  grounds : 
That  the  Legislative  Council  had  no 
power  by  law  to  adjudicate  upon,  as  a 
contempt,  any  act  done  not  in  the 
presence  of  the  Council  in  Council 
assembled,  by  any  person  not  being  a 
member  or  omcer  of  the  Council,  and  to 
punish  for  the  same  by  imprisonment. 
That  the  appellant  Fenion  was  not  by  law 
justified,  under  the  circumstances  set 
forth  in  the  pleas,  in  issuing  the  warrant 
therein  mentioned  for  the  apprehension 
and  detention  of  the  respondent  during 
the  pleasure  of  the  Council,  nor  was  the 
appellant  Fraeer  by  law  justified  in  appre* 
bending  the  respondent  under  the  war- 
rant. £id  that  such  warrant  was  bad  upon 
the  face  of  it,  as  it  did  not  set  forth  facts 
or  circumstances  authorising  the  appre- 
hension and  detention  thereby  com- 
manded. 
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After  arenment,  the  Supreme  Coart, 
on  the  27th  Koyember  1855,  gave  judg- 
ment on  tbe  demorrerB  for  the  respondent, 
holding  that  the  pleas  of  justification 
were  not  sufficient  in  law.(a) 

The  defendants  appealed  to  the  Queen 
in  Council. 


Bepore  the  Judicial  Committee  op  tue 
Pbivt  Coctncil. 

Fehruary  3rd  and  4th,  1858. 

Abgumbnt  iob.  the  Appellants. 

Sip    Frederic    Thenger,    Q.0.,(6)    and 
Sireeten    for   the    appellants:  The  ques- 
tion in  this  case  does  not,  as  supposed  hy 
the  Chief  Justice  of  the  Supreme  Court 
of  that  colony,  regard  the  priyileges  of 
the  Legislatire  Council  of  Van  Diemen's 
Land,  but  regards  the  power  of  the  Legis- 
latiye  Council  as  a  court  of  inquiry  to 
enforce    obedience  to    its    orders.     The 
whole  case  is  upon  the  reoord,  and  the 
facts  disclosed  in  the  pleas  amount  to  a 
justification  of  the  wrongs  mentioned  in 
the  declaration.    The  power  to  make  in- 
quiry is  inherent  to  a  supreme  le^lative 
body,  and  the  Court  haa  no  jurisdiction 
to  examine  the  validity  of  its  warrant. 
The  question  depends  upon  the  consti- 
tution  of   the    Legislative  Council    and 
the    authority  possessed   by  that  body, 
and  turns  on   the    true   construction   of 
the  statute  18  &  14  Vict  c.  59.     Seotion  7 
of  that  statute  provides  that  it  shall  be 
lawful  for   the  legislature  then  by  law 
established  in   the    colony  of  Yan  Die- 
men's  Land,  by  laws  or  ordinances,  to 
be  for  that  purpose  made  and  enacted 
in  the  manner  and  subject  to  the  con- 
ditions then  by  law  required,  to  establish 
within  tbe  colony  of  V  an  Diem^n's  Land 
a  Legislative  Council  to  consist  of  such 
number     of     members     not     exceeding 
twenty-four  as  it  shall  think  fit.     In  pur- 
suance  of   this     authority    the    present 
Legislative  Council  was  established  by 
the  Colonial  Act,  15  Vict  No.  1,  s.  14. 
A  previous  statute,  5  &  6  Vict  c.  76. 
B.  27,  empowered  the  Council  to  make 
rules  and  orders  for  the  business  of  the 
Council,  and    by    13  9c   14    Vid.   c.   59. 
s.   12,  those  rules    were  confirmed  and 
made    perpetual.      The     authority     and 
power  of  the  Legislative  Council  being 
derived  from  this  statute,  must  be  con- 
strued by  its  enactments.    The  power  to 
institute    preliminary    inquiries    before 
proceeding  to  legislate  must  be  incident 
to  every  legislative  body ;  such  a  power  is 

(a)  The  judgment  is  reported  in  II  Moo.  P.C. 
850. 

(6)  Afterward  Lord  Chelmsford,  L.C. 


quite  distinct  fVom  any  parliamentary 
privilege,  and  must  have  been  intended 
to  be  conferred  by  the  statute  18  &  14 
Viet,  c.  59. 

Then,  if  such  power  belongs  as  of 
course  to  the  Legislative  Council,  as  we 
submit  it  unquestionably  does,  it  follows 
that  that  body  must  have  also  tbe  power 
of  enforcing  the  exercise  of  their  autho- 
rity. Here,  therefore,  was  a  case  in 
which,  in  the  exorcise  of  that  authority, 
the  Legislative  Council  thought  fit  -  to 
summon  a  particular  witness,  and  that 
witness  refused  to  obey  such  summons. 
Can  it  be  argued  that  the  Legislative 
Council  had  no  power  to  summon  P  For 
to  that  extent  the  argument  would  go,  if 
the  witness  has  the  option  of  attending  or 
not  attendins;  to  such  summons. 

The  Council  cannot  proceed  either  crimi- 
nally or  bycivilaction  against  the  appellant, 
and  have  no  redress,  if  not  capable  of  en- 
forcing their  summons  by  commitment. 
He,  however,  refused  to  attend  to  the  sum- 
mons, and  then  the  Speaker  issued  his  war- 
rant, and  he  was  arrested.  Kow,  the  Chief 
Justice  of  the  Supreme  Court  treats  this 
case  as  a  case  of  privilege,  and  as  governed 
by  the  case  of  Kielley  v.  Ca/r8on.(a)  That 
case,  however,  was  a  question  of  assumed 
parliamentary  privilege,  not  of  the  exer- 
cise of  power  incident  to  legislative 
action.  There  the  House  of  Assembly  in 
Newfoundland  claimed  the  privilege  of 
Parliament  to  commit  for  contempt,  and 
the  Judicial  Committee  held,  reversing 
their  previous  decision  in  Beaumont  v. 
B<irreti,(h)  that  no  such  power  was  incident 
to  that  Assembly.  That  case  is,  there- 
fore, distinguishable  from  the  present. 

But,  independently  of  the  wide  difi!erenoe 
between  a  question  of  privilege  and  the 
exercise  of  a  power  or   this  nature,  it 
must   be   observed    that   the    House   of 
Assembly  in  Newfoundland,  as  well    as 
the  House  of  Assembly  in  Jamaica,  owe 
their  origin  to,  and  possess  their  authority 
under,   letters  patent   from  the  Crown, 
and    were     not    created,    as    was    the 
Council   here,    under  an    Act    of    the 
Imperial  Legislature.    It  must  be  ques* 
tioned  whether  the  Crown  ex  mero  motn  can 
confer  such  a  privilege  of  Parliament  as 
the  right  to  commit  for  contempt ;  but  it 
cannot  be  contended,  we  submit,  that  if 
the  Crown  can  constitute  a  Legislative 
Assemb^,  it  cannot  give  it  all  necessary 
powers  for  the  exercise  of  its  authority ; 
and  surely  this  power  of  enforcing  the 
attendance  of  witnesses  in  a  preliminary 
inquiry  must  be  one  such.     The  whofe 
question  in  Kidley  v.  Carson  was  one  of 
privilege. 

(a)  4  St.  Tr.  N.S.  669 ;  4  Moo.  P.C.  68. 
(6)  1  Moo.  P.C.  69. 
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Parke,  B.,  says  bhere^ 

"  To  the  fall  extent  of  eveiy  measure  which 
it  may  be  really  necessary  to  adopt  to  secure 
the  firee  exercise  of  their  le^islatire  functions, 
they  are  justified  in  acting  by  the  principle  of 
the  common  law." 

This  shows  the  cose  to  have  proceeded 
entirely  on  the  question  of  priTilege  and 
not  of  power.  In  the  Court  below,  Mr. 
Justice  Home  considered  that  we  were 
asserting  a  right  to  Parliamentary  privi- 
lege, and  that  no  I  having  proceeded  to 
bring  the  respondent  before  the  bar  of  the 
Legislative  Council,  we  were  not  within 
the  principles  laid  down  in  Howard  v. 
Oo$8et,(c^  the  case  of  the  Sheriff  of  Middle- 
8ex,(h)  Burdeit  v.  Ahhott{c)  But  we  make 
no  such  claim  as  those  cases  established ; 
we  rely  entirely  on  this  being  a  power 
possessed  by  the  Legislative  Council  as 
incident  to  their  legislative  authority,  a 
matter  within  the  functions  of  the  Coun- 
cil which  must  have  xx)wer  to  protect 
itself  from  impediments  to  the  due  course 
of  inquiry,  ana  such  power  we  claim.  It 
is  not  necessary  to  claim  that  the  Coun- 
cil possess  the  lex  et  conn^etudo  Par- 
liamenii.  No  indictment  could  be  sus- 
tained for  non-compliance  with  the  sum- 
mons of  the  Legislative  Council,  for  to 
sustain  an  indictment  the  refusal  must 
be  in  a  judicial  proceeding,  Ooseet  v. 
Howard,{d)  and  the  act  complained  of 
must  be  a  breach  of  a  public  duty. 

Abgument  roa  the  Bespohdent. 

Sir  Fitzroy  Kelly,  Q.C.,  Fleming,  Q.C., 
and  F.  M,  White  for  the  respondent. 
The  authority  claimed  for  the  Legisla- 
tive Council  of  Van  Diemen's  Land  does 
not  belong  to  that  body  in  their  character 
of  a  legislative  body  like  the  House  of 
Commons ;  it  cannot  claim  that  power  by 
usage,  or  as  possessing  any  iudicial  func- 
tions. This  nas  been  solemnly  decided  by 
the  Judicial  Committee,  and  there  is  no- 
thing in  this  case  to  take  it  out  of  the  rule 
laid  down  by  the  Committee  in  Kielley  v. 
Carson.  The  power,  if  it  exists,  must  be 
either  inherent  in  the  Legislative  Council 
as  a  representative  assembly  by  the 
common  law  of  the  colony,  or  it  must  be 
derived  from  express  enactment  in  13  & 
14  Vict.  c.  59.  Section  14  of  that  statute 
enacts  that  the  Governors  of  the  several 
colonies,  with  the  Legislative  Councils — 

"  shall  have  the  authority  to  make  laws  for  the 
peace,  welfare,  and  good  government  of  the 
said  colonies  respectively." 


(a)  6  St.  Tr.  N.S.  319  ;  10  Q.B.  359. 
(6)  3  St.  Tr.  N.8.  1239  ;  11  A.  &  £.  273. 
Cc)  14  East.  187. 
{d)  6  St.  Tr.  N.S.  3M ;   10  Q.B.  452. 


But  in  the  same  way  the  commission  for 
establishing  the  Legislative  Assembly  in 
Newfoundland  declares  that — 

"  the  Governor,  with  the  advice  and  consent  of 
the  Council  and  Assembly,  or  the  major  part  of 
them  respectively,  shall  have  full  power  to 
make,  constitute,  and  ordain  laws,  statutes,  and 
ordinances  for  the  public  peace,  welfare,  and 
good  government  of  the  island  and  its  depen- 
dencies." 

The  authority  conferred  is  in  both  cases 
co-extensive,  and  expressed  in  toHdem 
verbis.  The  construction  of  these  words, 
therefore,  must  be  the  same  in  both  cases, 
and  the  decision  in  Kielley  v.  Carson  must 
be  held  to  be  conclusive. 

But  if  the  authority  of  that  case  does  not 
apply,  the  possession  of  such  authority  by 
the  Legislative  Council  is  not  well  pleaded. 
The  pleas  are  bad;  they  show  a  case  of  in- 
quiry before  a  Select  Committee,  setting 
out  its  nature,  but  without  any  averment 
that  such  inquiry  was  with  a  view  to  legisla- 
tion. The  power  of  the  Legislative  Council 
to  commit  for  contempt  does  not  appear 
on  the  warrant,  which  involves,  of  course, 
the  power  assumed;  the  contempt  com- 
plained of  is,  not  for  not  appearing  at  all, 
but  for  not  appearing  before  the  Legiala 
tive  Council  after  a  report  from  a  Select 
Committee  of  that  body  that  the  respon- 
dent had  neglected  to  obey  a  summons 
requiring  him  to  appear  beforo  them  to 
be  examined  as  a  witness,  but  the  pleas 
assign  no  cause  or  reason  for  his  attend- 
ance. 

The  resolution  of  the  Legislative  Coun- 
cil is,  that  the  respondent  was  guilty  of 
a  contempt,  and  the  warrant  thereupon 
issued  to  the  serjeant-at-arms  states  no 
reason  for  his  commitment,  or  that  his 
refusal  to  attend  at  the  bar  as  required 
was  contemptuous.  It  may  be  that 
the  order  in  the  first  instance  for  his 
attendance  at  the  bar  of  the  House  was  to 
explain  his  disobedience  to  the  summons ; 
he  might  have  shown  that  he  was  exempt 
from  giving  the  evidence  required,  had  he 
had  notice  what  the  evidence  required 
was ;  but  no  instruction  or  notice  is  gvren 
him  throughout  all  the  proceedings,  and 
he  is  consigned  to  the  custody  of  the 
serjeant-at-arms  in  total  ignorance,  as 
far  as  appears  on  the  record,  of  the  cause 
for  which  he  is  incarcerated.  The  war- 
rant, therefore,  is  in  itself  invalid  and 
void.  It  is  scarcely  necessary  to  inquire 
into  the  rules  regarding  the  authority  of 
a  court  to  commit  a  witness  in  petnam,  as 
it  is  not  within  the  power  of  a  court  of 
justice,  Lamoni  v.  Crooh.{a)  The  Legis- 
lative Council  is  not  a  court  of  justice, 
it  is  no  part  of  a  High  Court  of  Parlia- 


(a)  6M.  &  W.  G15. 
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ment,  like  the  House  of  Commons.  The 
right  of  prelimiuarj  inquiry,  whioh  it  is 
no  part  of  onr  case  to  deny,  even  admit- 
ting the  argument  on  the  other  side  that 
it  is  incident  to  the  Oonnoil  as  a  le^isia- 
tive  body,  gives  no  authority  to  insist 
upon  the  attendance  of  witnesses.  A 
Committee  of  the  Council  have  no  autho- 
rity to  administer  an  oath,  and  the  testi- 
mony given  before  them  could  never  be 
evidence,  but  only  information.  It  is  quite 
clear,  therefore,  that  the  respondent's 
action  was  well  brought,  and  that  the 
judgment  in  favour  of  the  demurrer  to 
the  pleas  of  justification  pleaded  by 
the  appellants  was  right,  and  must  be 
Bustamed ;  all  the  authorities  upon  this 
point  were  fuU^  stated  and  applied  by  the 
learned  judges  in  the  Court  below.  The 
judgment  of  the  Court  below  treats  this 
head  of  the  case  very  fully. 

Reply. 

Sir  Frederic  Thesiger,  in  replj :  No  an- 
swer has  been  given  to  the  distinction  we 
take  between  a  privilege  and  a  power.  All 
the  arguments  and  the  authorities  cited 
cither  by  the  respondent's  counsel  here, 
or  referred  to  in  the  judgment  of  the 
Chief  Justice  below,  omit  to  notice  that 
distinction.  It  is  upon  this  ground,  how- 
ever, that  we  contend  that  the  case  of 
KieUey  v.  Garson,  and  the  authorities  upon 
which  that  case  is  founded,  do  not  apply. 
We  do  not  impeach  that  decision.  Mere 
there  was  no  question  of  Parliamentary 
privilege ;  the  simple  question  was  one  of 
jurisdiction  of  a  Legislative  Council  to  en- 
force its  own  orders ;  that  is  a  question  of 
everyday  occurrence ;  it  is  the  treating  it 
as  one  of  Parliamentary  privilege  that  has 
produced  all  the  confusion.  We  do  not 
impeach  the  decision  of  this  Court  in 
KieUey  v.  Carsan^  or  desire  to  set  up  the 
case  of  BecMmofU  v.  Barrett;  we  simply 
contend  that  those  cases  do  not  apply. 

The  appeal  stood  over  for  consideration. 

February  17th,  1868. 

JUDGUBMT. 

Pollock,  C.B.  :  This  is  an  appeal  from 
a  judgment  of  the  Supreme  Court  of 
Van  Diemen's  Land,  given  in  favour  of 
the  respondent  (the  plaintiff  below),  who 
has  brought  an  action  against  the  appel- 
lants, Fentan,  the  Speaker,  and  Fraser^ 
the  serjeant-at-arms,  of  the  Legislative 
Council  of  Van  Diemen's  Land. 

The  colony  is  a  part  of  Her  Majesty's 
dominions,  by  occupation,  and  not  by  con- 
Quest.  The  autiiority  of  the  Legislative 
Council  is  derived  from  the  British  Par- 
liament, under  the  statute  13  &  14  Viet 
c.  59.    The  Council  consists  of  33  mem- 
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bers,  one-third  of  whom  are  elected  by 
the  inhabitants.  The  Council,' no  doubt, 
possess  a  legislative  authority ;  they  may 
make  laws  or  ordinances,  which  (on  receiv- 
ing the  sanction  required  by  law)  become 
binding  within  the  colony.  In  this  sense 
they  possess  supreme  legislative  power. 

The  action  brought  by  the  re8(X)ndent 
in  the  Supreme  Court  arose  out  of  the 
following  circumstances : — 

During  a  session  of  the  Legislative 
Council  in  the  year  1855,  the  Council 
appointed  (in  accordance  with  their  rules 
and  orders)  a  Committee  of  their  own 
body  to  inquire  into  certain  alleged  abuses 
in  the  Convict  Department,  and  the 
Council  resolved  that  the  Committee 
should  have  leave  to  send  for  persons  in 
order  to  prosecute  the  inquiry.  The  re- 
spondent, Hampton,  was  deemed  a  mate- 
rial and  necessary  witness  in  the  prosecu- 
tion of  the  inquiries.  Thomas  Qeorge 
Oreyson  (who  had  been  duly  elected 
Chairman  of  the  Select  Committee)  issued 
a  summons  to  the  respondent  to  appear 
personally  before  the  Select  Committee, 
at  a  certain  time  and  place,  to  be  ex- 
amined as  a  witness  on  the  subject  of  the 
inquiry.  The  summons  was  duly  served. 
The  respondent  (it  must  be  assumed  for 
the  present  purpose),  wilfully  and  without; 
reasonable  excuse,  refused  and  neglected 
to  appear,  and  in  consequence  the  Select 
Committee  was  obstructed  (so  far  as  this 
was  an  obstruction)  in  the  inquiries,  and 
the  Couacil  was  prevented  from  obtaining 
their  report.  Thereupon  the  Legislative 
Council,  being  informed  of  these  circum- 
stances, resolved  that  the  respondent  be 
desired  to  attend  at  their  htkv,  at  the 
Council's  House  at  Hobart  Town,  on  a  day 
and  hoar  named. 

The  respondent  was  duly  served  with 
a  summons  to  attend,  but  would  not  obey 
it,  and  wilfully  and  contemptuously,  and 
without  reasonable  excuse,  disregarded 
the  summons  and  order,  and  refused  to 
attend.  The  Council  then  resolved  that 
the  respondent  was  guilty  of  contempt  in 
disobeying  the  resolution  of  the  Council 
and  the  summons  of  the  Speaker ;  and 
they  further  resolved  that  the  Speaker 
should  issue  his  warrant  for  the  appre- 
hension of  the  respondent,  to  be  kept  in 
the  custody  of  the  serjeant-at-arms  during 
the  pleasure  of  the  Council. 

In  compliance  with  that  resolution  the 
Speaker  issued  his  warrant,  and  the  ser- 
jeant-at-arms executed  it,  and  took  the 
respondent  into  custody,  and  this  is  the 
trespass  complained  of  in  the  Court 
below. 

The  defence  to  the  action  was  founded 
on  the  circumstances  above  stated,  which 
were  respectively  pleaded  by  the  Speake 
and  the  serjeant-at-arniB,  in  due   form. 
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each  of  tbem  profeesin^  to  justify  his  in- 
terference by  the  auUiority  of  the  Oonncil 
to  make  the  resolntions  and  to  enforce 
them  by  issuing  the  Speaker's  warrant 
and  apprehending  the  respondent. 

The  plaintiff  below  demurred  generally 
to  those  pleas,  aud  the  Supreme  Court, 
probably  acting  on  the  authority  of  the 
case  of  Kielley  y.  Carson,  decided  in  this 
Court  in  1842,(a)  gave  judgment  for  the 
plaintiff,  holding  that  the  facts  set  forth 
m  the  pleas  of  justification  did  not  con- 
stitute a  defence  at  law. 

The  question  was  argued  before  the 
Committee  at  considerable  length,  and 
many  points  were  raised  and  cuscussed 
upon  which  we  think  it  unnecessary  to 
form  any  opinion  in  order  to  decide  the 
present  question.  The  principal  point  is 
undoubtedly  of  great  importance,  involy- 
ing  as  it  does,  on  the  one  hand,  the  con- 
stitutional rights  and  authority  of  the 
legislative  bodies  in  various  parts  of  Her 
M^esty's  colonial  territories,  and,  on  the 
other,  the  right  to  personal  liberty  (un- 
less deprived  of  it  oy  law),  which  Her 
Majesty's  subjects  take  with  them  as  part 
of  their  birthright  to  every  portion  of  her 
dominions.  The  subject  is  not  new  to  the 
Court;  it  has  been  discussed  before  on 
more  than  one  occasion.  In  the  case  of 
Beaumont  v.  Barrett,  from  Jamaica,  (5)  it 
was  decided  that  an  Assembly  possessed 
of  supreme  legislative  authority  had  the 
power  of  punishing  contempts — that  the 
power  was  inherent  in  such  an  Assembly, 
and  incident  to  its  legislative  function; 
and  according  to  the  judgment  in  that  | 
case  every  Colonial  Assembly  or  Council 
possessed  the  same  authority  to  punish 
for  contempts  which  the  House  of  Com- 
mons has  exercised  in  this  kingdom  for  a 
long  series  of  years.  But  in  the  year  1842 
the  same  question,  in  substance,  came 
before  this  Committee  on  an  appeal  from 
Newfoundland,  and  was  twice  argued — the 
second  time  before  the  Lord  OhanceUor, 
two  noble  members  of  the  Committee  who 
had  formerly  held  the  Great  Seal,  the 
three  chiefs  of  the  Common  Law  Courts  in 
Westminster  Hall,  two  out  of  the  four 
members  of  the  Court  who  were  present 
at  the  decision  of  the  case  of  Beaumont  v. 
Barrett,  the  Vice-Chaneellor,  and  Dr.  Lush- 
vngton ;  and  on  that  occasion  (c)  their 
lordships 

"  were  of  opinion  that  the  House  of  Asscmhly 
did  not  possess  the  power  of  arrest,  with  a  view 

(a)  4  St.  Tr.  N.S.  669 ;  4  Moo.  P.C.  63. 

(6)  1  Moo.  P.C,  69. 

(c)  Kielley  v.  Carson,  4  St.  Tr.  N.8.  669  ; 
4  Moo.  P.C»,  84 ;  before  Lord  Lyndharst,  L.C., 
Lord  Broagbam,  Lord  Denman,  L.C.J.,  Lord 
Campbell,  Shadwell,  V.C,  Tindal,  C.J., 
Parke,  B.,  Erskine,  J.,  and  Dr.  Lushington. 

JUDaKBKT. 


to  adjudication  on  a  eomplaint  of  •  contempt 
committed  out  of  its  doors." 

They  held  that  the  power  of  the  House 
of  Commons  in  England  was  part  of  the 
lex  et  consuekuto  Parliamentif  and  the 
existence  of  that  power  in  the  Commons 
of  Great  Britain  did  not  warrant  the 
ascribing  of  it  to  every  supreme  legislative 
council  or  assembly  in  the  colonies. 
We  think  we  are  bound  by  the  decision  of 
the  case  of  Kielley  v.  Ca/r»on,  the  greater 
authority  of  which,  as  compared  with 
Beaumont  y.  Barrett,  it  is  quite  unneces- 
sary to  enlarge  upon.  An  attempt  was 
made  to  distinguish  the  present  case  from 
those  cited,  the  authority  of  the  legislative 
bodies  in  those  cases  being  derived  f^m 
the  Crown,  whereas  the  Legislative 
Council  of  Yan  Diemen's  Land  derives 
its  legislative  authority  from  a  statute  of 
the  Imperial  Parliament.  We  think  there 
is  no  foundation  for  this  distinction ;  and 
that,  if  the  Legislative  Council  of  Yan 
Diemen*s  Land  cannot  claim  the  power 
they  have  exercised  on  the  occasion  before 
us  as  inherently  belonging  to  the  supreme 
legislative  authority  which  they  undoubt- 
edly possess,  they  cannot  claim  it  under 
the  statute  as  part  of  the  common  law  of 
England  (including  the  lex  et  constietudo 
PartioAnenti),  transferred  to  the  colony 
by  the  9  Geo,  4.  c.  83.  s.  24.(a)  The 
lex  et  consuetudo  ParUamenii  apply  ex- 
clusively to  the  Lords  and  Commons  of 
this  country,  and  do  not  apply  to  the 
supreme  legislature  of  a  colony  by  the 
introduction  of  the  common  law  there.  (6) 

(a)  It  was  provided  by  9  Geo.  4.  c.  88.  s.  24, 
that  "  all  laws  and  statutes  in  force  within 
the  realm  of  England  at  the  time  of  the 
passing  of  this  Act  (not  being  inconsistent 
herewith,  or  with  any  charter  or  letters  patent, 
or  Order  in  Council,  which  may  be  issued  in 
pursuance  hereof)  shall  be  applied  in  the 
Administration  of  Justice  in  the  courts  of  New 
South  Wales  and  Van  Diemen*s  Land  respec- 
tively, so  far  as  the  same  can  be  applied  within 
the  said  colonies"  (as  to  the  meaning  of  this 
section  see  Jenks,  Government  of  Victoria 
(Australia),  p.  15).  The  point  dealt  with  in 
this  part  of  the  judgment  seems  to  have  been 
abandoned  by  Thesiger  (above,  p.  879).  In 
the  Court  below,  Fleming,  C.J.,  held  that  this 
section  had  not  introduced  the  lex  Parltamenti 
into  the  colony.  Home,  J.,  held  that  the  lex 
ParUamenii  was  introduced,  but  only  so  far  as 
applicable,  and  not  so  &r  as  to  give  power  to 
commit  for  a  contempt  not  in  face  of  the  Legis- 
lature. See  their  judgments  in  the  report  in 
9  Moo.  P.C.  850. 

(6)  In  1885-6  a  question  arose  as  to  whether 
the  constitutional  rule  restraining  the  House  of 
Lords  from  altering  Money  Bills  was  to  be  ob- 
served by  the  Upper  House  of  the  Queensland 
Legislature.  The  Queensland  Constitution  Aot, 
No.  88, 1867,  8.6.  1  and  2,  provided  Ihat  there 
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It  was  argaed,  howeyer,  that  as  the 
Leffislative  Council  had  the  power  to 
mAe  the  inqniry  out  of  which  these 
proceeding  arose,  as  inherently  belong- 
ing to  their  supreme  legislative  authority, 
the  Supreme  Court  had  no  authority  to 
examine  into  the  validity  of  the  warrant  ; 
but  we  are  of  opinion  that  it  sufficiently 
appeared  by  the  pleas  that  this  was  an 
arrest  with  a  view  to  punish  for  an  act 


should  be  a  Lesislative  Council  and  a  Legislative 
Assembly  in  the  Colony,  and  that  Her  Majesty, 
with  the  advice  and  consent  of  the  said  Council 
and  Assembly,  should  legislate  for  the  Colony, 
"provided  that  all  bills  for  appropriating  any 
grant  of  the  public  revenue  or  for  imposing  any 
new  rate,  tax,  or  impost  .  .  .  shall  originate  in 
the  Legislative  Assembly  in  the  said  Colony." 
The  Queen,  on  the  petition  of  the  Legislative 
Council  and  the  Legislative  Assembly,  referred 
two  questions  to  the  Judicial  Committee— (l) 
Whether  the  Queensland  Constitution  Act  of 
1867  conferred  on  the  Legislative  Council 
powers  co-ordinate  with  the  Legislative  As- 
sembly in  the  amendment  of  all  Bills,  includ- 
ing Money  Bills;  (2)  Whether  the  claims  of 
the  Legislative  Assembly,  as  set  forth  in  their 
Message  of  12th  November  1885,  were  well 
found ^?  The  Lords  of  the  Committee — the 
Lord  President,  Earl  Spencer,  Lord  Hersehell, 
L.C.,  Duke  of  Richmond  and  Gordon,  liords 
Aberdare,  Blackburn,  and  Hobhouse,  and  Sir 
Richard  Conch  (without  examining  witnesses  or 
hearing  counsel) — reported  27th  March  1886 
that  (1)  should  be  answered  in  the  negative 
and  (2)  in  the  affirmative. 

The  claims  of  the  Legislative  Assembly  in 
regard  to  Money  BiUs,  upheld  by  the  Judicial 
Committee,  appear  from  the  following  extracts 
from  their  Message  above  referred  to: — 

"It  has  been  generally  admitted  that  in 
British  Colonies  in  which  there  are  two  branches 
of  the  Legislature  the  legif^lative  functions  of 
the  Upper  House  correspond  with  those  of  the 


alleged  to  be  a  contempt,  bat  committed 
awajr  fron  the  House  of  the  Assembly. 
Their  lordships,  therefore,  are  of  0])inion 
that  it  was  not  justified  by  the  pleas,  and 
that  the  judgment  below  ought  to  be 
affirmed,  with  costs ;  and  we  shall  advise 
Her  Majesty  accordingly. 

Matebials  made  USB  OP. — This  report  is 
founded  on  the  report  in  11  Moo.  P.O.  347. 


House  of  Lords,  while  the  Lower  House  exer- 
cises the  rights  and  powers  of  the  House  of 
Commons.  This  analogy  is  recognised  in  the 
Standing  Orders  of  both  Houses  of  the  Parlia> 
ment  of  Queensland,  and  in  the  form  of 
Preamble  adopted  in  Bills  of  Supply,  and  has 
hitherto  been  invariably  acted  upon. 

'*  For  centuries  the  House  of  Lords  has  not 
attempted  to  exercise  its  power  of  amending  a 
Bill  for  appropriating  the  public  revenue,  it 
being  accepted  us  an  axiom  of  constitutional 
government  that  the  ri^ht  of  taxation  and  of 
controlling  the  expenditure  of  public  money 
rests  entirely  with  the  Representative  House, 
or,  as  it  is  sometimes  expressed,  there  can  be 
DO  taxation  without  representation 

"The  Legislative  Assembly  believe  that  no 
instance  can  be  found  in  the  history  of  constitu* 
tional  government  in  which  a  nominated  Council 
have  attempted  to  amend  an  Appropriation 
Bill 

*'The  Legislative  Assembly  maintain,  and 
have  always  maintained,  that  (in  the  words  of 
the  Resolution  of  the  House  of  Commons  of 
3rd  July  1678)  all  aids  and  supplies  to  Her 
Majesty  in  Parliament  are  the  sole  gift  of  this 
House,  and  that  it  is  their  undoubted  and  sole 
right  to  direct,  limit,  and  appoint,  in  Bills  of 
Aid  and  Supply,  the  ends,  purposes,  considera- 
tions, conditions,  limitations,  and  qualifications 
of  such  grants,  which  ought  not  to  be  changed 
or  altered  by  the  Legislative  Council."  ( Pari. 
Papers,  1894,  H.L.  214,  vol.  11,  p.  447.) 
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THE   QUEEN  against  SIMON  BERNARD. 


Proceedings  at  the  Special  Commission  held  at  the  Justice  Hall, 
Old  Bailey,  for  the  Trial  of  Simon  Bernard  for  Wilful 
Murder,  before  Lord  Campbell,  LCJ.,  Pollock,  O.B.,  Erle  and 
Crowder,  JJ.,  Monday,  April  12,  1858,  and  the  following 
days.     (Reported  in  1  F.  and  F.  240.) 

Indictment  under  9  Geo.  4.  c.  31.  s.  7,  charging  Simon  Bernard,  a  French  refugee,  with  being 
acceesorj  before  the  fact  to  the  murder  at  Paris,  out  of  the  Queen's  dominions,  of  Nicolas 
Batty,  one  of  the  Gardes  de  Paris,  killed  in  the  Orsini  plot  to  assassinate  the  Emperor 
Napoleon  III.,  outside  the  Paris  Opera  House  on  January  14th,  1858.  The  prisoner  was  also 
indicted  as  a  principal  under  1 1  &  13  Vict.  c.  46.  Evidence  was  given  that  the  iron  shells  of  six 
grenades,  similar  to  the  three  exploded  and  to  two  others  found  on  the  scene  of  the  attempt,  were 
made  in  Birmingham  in  November  1857  to  the  order  of  one  AUsop  ;  that  about  the  same  time  the 
prisoner  purchased  in  London  explosive  chemicals  similar  to  those  with  which  the  two  un- 
exploded  grenades  were  charged ;  that  he  procured  grenades  resembling  these  two  grenades,  and 
according  to  some  witnesses  including  them,  to  be  conveyed  from  London  to  Brussels,  and  thence 
to  Paris  ;  that  he  also  forwarded  to  Paris  two  revolvers,  afterwards  found  in  possession  of  the 
persons  who  threw  the  grenades  ;  and  that  he  was  instrumental  in  inducing  one  of  them,  a  desti- 
tute Italian,  to  go  over  from  London  and  take  part  in  the  attempt.     Verdict — Not  Guilty. 

It  was  provided  by  9  Geo.  4.  c.  31.  s.  7,  that  "  if  any  of  His  Majesty's  subjects  shall  be  charged 
in  this  country  with  any  murder  ...  or  with  being  accessory  before  the  fact  to  any  murder  .  .  . 
the  same  being  committed  on  land  out  of  the  United  Kingdom,  whether  within  the  King's 
dominions  or  without,"  he  might  be  tried  here  under  a  Special  Commission. 

Ruled  by  the  Court,  per  Lord  Campbell,  L.CJ.  for  the  purposes  of  the  trial  (1) — 
Alien  accessory  hereto  murder  of  foreigner  by  foreigner  abroad — 9  Geo,  4.  c.  81.  s,  7. 

An  alien  whilst  in  this  country  is  a  subject  of  the  Crown  within  the  meaning  of  the  above 

statute,  and  bound  b^  English  law.(2) 
An  indictment  of  an  ahen  under  the  above  statute  for  being  accessory  to  the  murder  of  an 

alien  by  an  alien  abroad  cannot  be  supported  by  evidence  of  acts  done  by  him  abroad.(8) 
Semble  that  it  may  be  supported  by  evidence  of  acts  done  by  him  here. 

(1)  See  the  points  which  were  to  have  been  reserved  for  the  Court  for  Crown  Cases  Reserved 
in  the  event  of  a  conviction,  below,  p.  1001,  and  see  now  24  &  25  Vict.  c.  100.  a.  9,  cited  below, 
p.  89 In. 

(8)  Calvin's  Case,  7  Rep.  6a ;  1  Hale,  P.C  92,  &c. ;  Fost,  Cr.  L.  185,  6  St.  Tr.  N.S.  208,  &c., 
and  cf.  the  dictum  of  Turner,  L.J.,  in  Low  v.  RotUledge,  L.R.  1,  Ch.  47:  **  Every  alien  coming 
into  a  British  colony  becomes  temporarily  a  subject  of  the  Crown." 

(3)  "  If  any  construction  otherwise  be  possible,  an  Act  will  not  be  construed  as  applying  to 
foreigners  in  respect  of  acts  done  by  them  outside  the  dominions  of  the  sovereign  power  enact- 
ing."— Lord  Russell,  L.C.J.,  in  Reg,  t.  Jameson^  1896,  2  Q.B.  425,  at  p.  430. 


This  trial  arose  out  of  the  attempt  to 
assaBsinate  the  Emperor  Kapoleon  III.  and 
the  Empress  Eugenie  outside  the  Opera 
House  in  Rue  Le  Peletier  in  Paris  on 
January  14th,  1858.  Three  bombs  vrero 
exploded,  killing  10  persons  and  wounding 
156,  but  the  Emperor  and  Empress  es- 
caped unhurt,  and  proceeded  to  witness 
the  performance. (a)  A  man  arrested  on 
saspicion  a  few  minates  before  the  attempt 
was  found  in  possession  of  a  bomb.    He 

(a)  Nassau  Senior,  Conversations  with  Thiers 
and  Guizot,  vol.  2,  p.  174,  says  that  the  carriage 
used  by  the  Emperor  was  one  of  Louis  Philippe's, 
made  of  wrought  iron,  and  was  supposed  to  have 
contribated  to  his  escape. 


was  afterwards  identified  as  an  Italian 
named  Pierri,  Another  Italian,  after- 
wards identified  as  Budio,  was  arrested 
the  same  night  at  the  address  given  by 
Pwrri.  A  third,  afterwards  identified 
as  Gomez,  was  arrested  shortly  after  the 
explosion  in  a  caf^  facing  the  Opera 
Bouse.  He  had  acted  as  the  servant 
of  an  Englishman  named  AlUop  scoppiDg 
in  the  Rue  Monthabor.  At  that  address 
the  man  giving  the  name  of  AUsop  was 
arrested  early  in  the  morning  of  the  15th, 
and  found  to  be  sufiering  from  a  recent 
wound.  He  was  identified  as  Felice  Orsini, 
an  Italian  who  had  taken  part  in  yarioua 
revolutionary  movements  in  Italy.  Orsini 
had  lately  been  living  in  England,  where 
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he  supported  himself  hy  leotaring ;  and 
Pierri,  Eudto,  and  Oomez  also  haS  been 
residing  there,  (a) 

(a)  On  its  appearing  that  the  plot  had  been 
prepared    in    England,    Connt  Walewski,  the 
French  Foreign   Minister,  in    a    dispatch    to 
M.  de  Persignj,  the  Ambassador  in  London, 
made  representations  that  the  right  of  asylum 
ought  not  to  be  allowed  to  protect  the  prepara- 
tion of  such  conspiracies  on  British  soil,  and  sug- 
gested that  the  law  should,   if  necessary,  be 
strengthened  to  deal  with  them.    About  the 
same  time  the  terms  of  M.  de  Persigny^s  replj 
to  an  address  of  congratulation  from  the  citizens 
of  London,  and  the  tibreatening  language  against 
this  country  made  ase  of  in  the  addresses  pre- 
sented to  the  Emperor  by  various  sections  of 
the  French  army,  and  printed  (by  inadvertence, 
it  was    afterwards    explained)   in  the    oflBcial 
Moniteur,  aroused  a  strong  feeling  of  resent- 
ment in  England.     (See  Irving,  Aonali  of  Our 
Time,    under    Jan.    30,    1858.)     The   British 
Government  did  not  at  once  send  a  written 
reply  to  Count  Walewski's  dispatch,  but  on 
February    8th    Lord    Palmerston     moved   for 
leave  to  bring  in  a  Bill  to  amend  the  law  with 
regard    to    conspiring    to    murder.      The   Bill 
made  conspiracy  to  murder  a  felony  punishable 
with  seven    years*  penal    servitude,    both    in 
England,  where  it  had  till  then  been  only  a  mis- 
demeanor, and  in  Ireland,  where  it  had  been  a 
capital  offence.    In  the  debate  on  the  second 
reading  on  February  19th,  the  Attorney  General 
(Sir  Richard  Bethel],  afterwards  Lord  West- 
bury,    L.G.)    observed    (Hansard,    vol.     148, 
p.   1821)    <<that     the    state    of   the    English 
law   is  this,  that    foreigners    are  able  to  do 
in  this  country  that  which  your  own  subjects 
are  unable    to  do,  and  that  which  would  be 
a  crime  in  natural-born  British  subjects  is  a 
matter  of  impunity  in  foreigners    ...    By 
the  9th   Geo.  4.  British   subjects   committing 
a    crime     abroad — murder,    for    instance — arc 
amenable  to  English  law,  and  may  be  tried  as  if 
the  murder  was  committed  in  this  country ;  but 
that  statute  is  confined  entirely  to  natural-bom 
British  subjects.    Anterior  to  that  statute  even 
British  subjects  might  have  committed  murder 
abroad  (see,  however,  JReg.  v.  Azzopardi,  6  St. 
Tr.  N.S.  21),  and,  inasmuch  as  the  crime  was 
committed  abroad  and  not  within  the  peace  of  the 
Queen,  it  was  not  punishable  and  could  not  be 
tried  in  our  courts.    Accordingly  that  Act  was 
passed  by  which  British  natural-bom  subjects,  if 
they  commit  the  crime  of  murder  abroad,  are 
amenable  at  once  to  the  law  of  this  country. 
But  what  is  the  case  with  regard  to  foreigners  ? 
If  half-a-dozen  of  them  came  to  England  and 
concerted  a  murder  here,  and  then  went  abroad 
to  commit  it,  and  afterwards  came  back  again 
for  refuge  to  this    country,  they  would  not, 
according  to  our  law,  be  punishable  in  the  courts 
of  this  country.    I  believe  the  state  of  the  law 
at  present  may  be  thus  accurately  stated :  Sup- 
posing two  or  more  foreigners  conspire  in  this 
country  to  commit  a  crime  abroad,  although  the 
thing  which  they  conspire  to  do  is  a  crime,  yet, 
if  it  be  committed  abroad  it  would  not  be  punish- 
able by  the  law  of  this  country."    A  conspiracy 


On  Febmary  12th  the  Ghambre  des 
Mises  en  Accasafcion  of  the  Imperial  Gonrt 
of  Paris  made  an  arret  de  r&nnoi,  sending 

to  murder  the  Sovereign  of  a  foreign  country 
himself,  he  said,  might  be  an  offence  against 
the  amity  of  the  Sovereign  at  common  law  (see 
the  form  of  the  indictment  against  Bernard  lor 
conspiracy,  below,  p.  897),  but  that  principle 
did  not  extend  beyond  the  person  of  tiie 
ruler  to  an  attempt  against  the  Empress  anterior 
to  the  birth  of  the  young  Prince. 

On  February  1 9th  the  Bill  was  rejected  by 
the  House  of  Gommons  on  the  second  reading, 
after  a  debate  in  which  the  Government  were 
accused  of  undue  subservience  to  France.  Lord 
Palmerston  thereupon  resigned,  and  Lord  Derby 
was  commissioned  to  form  a  Ministry. 

On  February  82nd  Lord  Gampbell  stated  in 
the  House  of  Lords  (Hans.  vol.  148,  p.  185), 
in  answer  to  Lord  Lyndhurst,  that  the  above 
statement  of  Sir  Richard  Bethell  had  astonished 
and  distressed  him.  ...  He  had  read  with 
astonishment  a  statement  that  it  was  doubtful 
whether  a  conspiracy  in  this  country  to  murder 
the  Empress  of  the  French  at  the  time  when 
she  was  on  the  eve  of  giving  birth  to  an  heir 
to  the  throne  would  be  an  offence  against  the 
law  of  the  land.  Anyone  who  conspired  to 
effect  a  thing  malum  in  se  was  liable  to  be  tried 
as  a  conspirator  in  this  country,  whether  the 
offender  was  a  foreigner  or  not.  (See  also, 
Lord  GampbelFs  statement  in  Meg,  v.  Tckorzew^ 
aki,  below,  App.  A,  p.  1095.) 

On  February  26th  Sir  Kichard  Bethell,  re- 
plying to  these  criticisms  in  the  House  of 
Gommons  (Hans.  vol.  149,  p.  4),  reiterated  his 
contentions  that  an  alien  could  not  be  indicted 
for  conspiring  here  to  commit  a  crime  abroad, 
and  was  not  within  9  Geo.  4.  c.  31.  s.  7  (see  the 
text  above)  making  British  subjects  triable  here 
for  murders  committed  abroad. 

All  doubts  as  to  conspiracies  in  this  country 
to  commit  murders  abroad  were  removed  three 
years  later  by  24  &  25  Vict.  c.  100.  s.  4,  which 
passed  without  opposition,  though  embodying 
provisions  almost  identical  with  those  of  the 
Conspiracy  to  Murder  Bill  on  which  Lord 
Palmerston  was  defeated.  It  provides  that  "  all 
persons  who  shall  conspire,  confederate,  or 
agree  to  murder  any  person,  whether  he  be  a 
subject  of  Her  Majesty  or  not,  and  whether  he 
be  within  the  Queen's  dominions  or  not,  and 
whosoever  shall  solicit,  encourage,  persuade,  or 
endeavour  to  persuade,  or  shall  propose  to  any 
person  to  murder  any  other  person,  whether  he 
be  a  subject  of  Her  Majesty  or  not,  and  whether 
ho  be  within  the  Queen*s  dominions  or  not, 
shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for 
any  term  not  more  than  ten  or  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard 
labour."  See  Greaves,  Criminal  Law  Consolida- 
tion and  Amendment  Acts,  p.  19  ;  Reg.y.  Afost, 
7  Q.B.D.  244 ;  60  L.J.  N.S.,  M.C.  118  ;  14  Cox 
C.C.  583 ;  and,  as  to  sentence,  54  &  55  Vict, 
c.  69.  s.  1. 

All  doubts  as  to  the  criminal  responsibility  in 
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Or«tn{,  Fierrif  Etidio,  and  Gomez  for  trial 
before  the  AssiEe  Oonrt  of  the  Seine.  The 
arret  also  included  Simon  Fran^oie  Ber- 
nard, described  as  formerly  a  sargeon  in 
the  French  navy  and  a  fngitive  from 
justice  {en/«ite).(a) 

On  February  16th,  Bernard,  who  had 
resided  for  some  years  in  England  as  a 
French  political  refugee,  was  arrested  at 
hie  lodgings  in  Bark  Place,  Bayswater,  and 
brought  before  Mr.  Jardine,  the  magis- 
trate at  Bow  Street,  on  a  charge  of  con- 
spiring to  murder  the  Emperor  of  the 
French.  While  the  proceedings  at  Bow 
Street,  in  which  BodMn  appeared  for  the 
Crown,  were  pending.  Sir  Bichard  BetheU, 
the  Attorney-Greneral  who  had  advised 
the  prosecation  for  conspiracy,  resigned 
with  the  rest  of  Lord  Palmertton'e  Ad- 
ministration owing  to  the  defeat  of  the 
Goyemment  on  the  Ck>nspiracy  to  Mnrder 
Bill ;  and  Sir  FUxroy  KeHy  was  appointed 
Attorney- General  in  Loi*d  Derby's  Admin- 
istration.   Subsequently,  on  March  13th, 

the  courts  of  this  cooDtry  of  persons  who  are 
accessory  here  to  the  murder  of  a  foreigner  hy  a 
foreigner  abroad  were  removed  by  s.  9  of  the  same 
statute,  which  provides  that  "where  any  murder 
or  manslaughter  shall  be  committed  on  land  out 
of  the  United  Kingdom,  whether  within  the 
Queen's  dominions  or  without,  or  whether  the 
person  killed  were  a  suhject  of  Her  Majesty  or 
not,  every  offence  committed  by  any  subject  of 
Her  Majesty  in  respect  of  any  such  case,  whether 
the  same  shall  amount  to  the  offence  of  murder 
or  manslaughter,  or  of  being  accessory  to  a 
murder  or  manslaughter,  shall  be  inquired  of, 
tried,  determined,  and  punished  in  any  county 
or  place  in  England  or  Ireland  in  which  such 
person  shall  be  apprehended  or  be  in  custody, 
in  the  same  manner  in  all  respects  as  if  such 
offence  had  been  actually  committed  in  that 
county  or  place."     See  Greaves,  tibi  sup,  22. 

As  to  conspiracies  here  to  commit  crimes  other 
than  murder  abroad,  and  as  to  being  accessory 
here  to  such  other  crimes  abroad,  see  Reg  t. 
Kohn,  4  F.  8c  F.  68,  Stephen,  Assassination  Abroad 
and  Complicity  in  England,  Juridical  Soc. 
Papers,  vol.  2,  p.  67,  and  Stephen,  History  of 
the  Criminal  Law,  vol.  2,  p.  12,  where  the  pre- 
sent case  is  referred  to ;  Bussell  on  Crimes,  vol. 
3,  p.  147,  &c.,  6th  edit. ;  Sir  George  Comewall- 
Lcwis,  Foreign  Jurisdiction  and  the  Extradi- 
tion of  Criminals,  p.  72;  the  Larceny  Act,  1896. 
As  to  bffences  against  foreign  states,  see  fjord 
Lyndhurst's  statement  in  the  House  of  Lords, 
March  4th,  1853,  concurred  in  by  Lords  Broug- 
ham and  Cranworth,  L.C.,  cited  in  Comewall- 
Lcwis,  p.  66  J  Bex  v.  Lord  George  Gordon,  22 
St.  Tr.  213;  Bex  v.  Vint,  27  St.  Tr.  627;  Bex 
V.  Peltiery  28  St.  Tr.  617  ;  Beg.  ▼.  Granaielli, 
7  St.  Tr.  N.S.  979 ;  Beg.  v.  Tchorzewski,  below, 
App.  A,  p.  1095  ;  the  Foreign  Enlistment  Act, 
1870,  S3  &  84  Vict.  c.  90.  s.  U  ;  and  the  judg- 
ment of  Lord  Russell,  L.C.J. ,  in  Beg.  v.  Jame- 
son, 1896,  8  Q.B.  425,  at  p.  489. 

(a)  See  the  Acte  d'Accusation,  below,  App.  H  >' 
p.  1289. 


on  the  application  of  £ocQpf»,.repreBenting 
the  Crown,  the  prisoner  Bemara  was  com- 
mitted for  trial,  not  only  on  the  charge  of 
conspiracy,  but  also  as  accessory  before 
the  met  to  the  murder  on  land  out  of  the 
Queen's  dominions  of  Nicolas  Baity,  one  of 
the  Gardes  de  Paris  killed  in  the  explosion 
of  January  14th— a  capital  charge  fVamed 
under  the  provisions  of  9  Geo.  4.  c.  31.. 

The  trial  of  Orsini,  Tierri,  Budio,  and 
Gomez  before  the  Assize  Court  of  the 
Seine  took  place  on  February  25th  and 
26th.  The  a^te  d'acctMation,  which  con- 
tains a  detailed  statement  of  the  evidence 
for  the  prosecution,  the  preliminary  ex- 
aminations of  the  accused,  and  the 
charges  on  which  they  were  tried,  is 
printed  in  an  Appendix  below.  La  it 
Bernard  is  describea  as  having  organised 
the  conspiracy  in  England.  ^  the 
accused  were  found  guilty.  Oraini,  Pierri, 
and  Budio  were  sentencea  to  death ;  and 
Gomez,  in  whose  favour  the  jury  had 
found  extenuating  circumstances,  to  penal 
servitude  for  life  ;  Orsini  and  Pierri  were 
executed  on  March  13th ;  Budio's  sentence 
was  commuted. (a) 

(a)  At  the  trial  (reported  in  the  Annuaire 
des  Grands  Proems  Contemporaics,  yol.  18)  M. 
Jules  Favre,  Orsini's  counsel,  read  the  follow- 
ing letter  from  Orsini  to  Napoleon  III. : 

**  A  Napol6on  III.,  Emp6reur  des  Fran9ais, — 
Les  depositions  que  j'ai  faites  centre  moi-m6me 
dans  ce  proems  politique,  intente  h,  Toccasion  de 
I'attentat  du  14  Janvier,  sout  suffisantes  pour 
m'euToyer  k  la  mort,  et  je  la  iubirai  sans  demander 
grftce,  tant  pareeque  je  ne  m'humilierai  Jamais 
derant  celui  qui  a  tu6  la  liberty  naissante  de  ma 
malheureuse  patrie,  que  paroeque  dans  la  situ- 
ation oh  je  me  troave,  la  mort  est  pour  moi  un 
bienfait. 

"  Pr^s  de  la  fin  de  ma  carridre,  je  veux  n^an- 
moins  tenter  un  dernier  effort  pour  venir  en  aide 
k  ritalie,  dont  rind6pendance  m'a  fait  jusqu'i 
ce  jour  braver  tous  les  perils,  aller  au  devant  de 
tons  les  sacrifices.  Ello  fait  Pobjet  constant  de 
tontes  mes  affections,  et  e'est  oette  demi^re 
pens^  que  je  veux  d6poser  dans  les  paroles  que 
j'adresse  k  Votre  Maje8t6. 

"  Pour  maintenir  P6quilibre  actael  de  PEurope, 
il  faut  rendre  I'ltalie  ind^pendante,  on  resserrer 
les  chatnes  sous  lesquelles  rAntriche  la  tient  en 
esclavage.  Denuindai-je  pour  sa  d^livranoe  que 
le  sang  des  Fran9ais  soit  r^pandu  pour  les 
Italiens  ?  Non.  Je  ne  yais  pas  jusqu*^  14. 
L'Jtalie  demande  que  la  France  n'interrienne 
contre  elle;  elle  demande  que  la  France  ne 
permette  pas  h  PAllemagne  d'appuyer  rAutriche 
dans  les  luttes  qui  vont  peut-6tre  bientot  s'en- 
gager.  Or,  c'est  pr6cisement  ce  que  Yotre 
Majesty  pent  faire  si  elle  veut.  De  cette  volont^ 
dependent  la  vie  ou  la  mort  d'une  nation  h,  qui 
rEurope  est  en  grande  partie  redevable  de  sa 
civilisation. 

**  Telle  est  la  pri^re  que  de  mon  cachot  j'ose 
adresser  a  Votre  Majesty,  ne  d^sesp^rant  pas 
que  ma  faible  voiz  ne  soit  entendue.  J'adjure 
Yotre  Majesty  de  rendre  k  la  patrie  Tind^pen- 


893] 


The  Queen  agcdnst  Simon  Bernard,  1858. 


[894 


PorsTKuit  to  9  Qeo.  4.  c.  81.  s.  7,  a  Special 
Oommission  iasaed  for  the  trial  of  Bema/rd, 

Oentbal  Okiminal  Court- 
Opening  or  THE  SpeciaIi  Commission. 
Friday,  April  9tli,  1858. 
Charge  to  the  Grand  Jury. 

Lord  Campbell,  L.O.J. :  Gentlemen  of 
the  Grand  Jury, — In  now  addressing  yon  it 
will  only  be  necessary  for  me  briefly  to 
explain  to  yon  the  occasion  of  your  being 
summoned  here  to-day  and  the  duty  you 
will  have  to  perform. 

The  ordinary  tribunals  of  the  country 
cannot  take  cognizance  of  the  offence 
nientioned  in  Her  Majesty's  Special  Com- 
mission which  you  have  just  heard  read. 

An  Act  of  parliament  creates  this  of- 
fence, and  prescribes  the  specific  mode  in 
which  the  offence  is  to  be  prosecuted.  By 
the  statute  9  Geo.  4.  c.  31.  s.  7  it  is  enacted — 

**  That  if  any  of  His  Majesty's  subjects  shall 
be  charged  in  England  with  any  murder  or  man- 
slaughter, or  with  being  an  accessory  before  the 
feet  to  any  murder,  or  after  the  fact  to  any 
murder  or  manslaughter,  the  same  being  re- 
spectively committed  on  land  out  of  the  United 
Kingdom,  whether  within  the  King's  dominions 
or  without,  it  shall  be  lawful  for  any  justice  of 
the  peace  in  the  county  or  place  where  the 
person  so  charged  shall  be,  to  take  cognizance 
of  the  offence  so  charged  and  to  proceed  therein 

dance  que  ses  enfents  ont  perdue  en  1849  par  la 
faate  m6me  des  Fran9ai6. 

"Que  Votre  Majesty  se  rappelle  que  les 
Italiens,  au  milieu  desquelles  etait  mon  p^re, 
vers^rent  avec  joie  leur  sang  pour  Napol6on-Ie- 
Graud,  par  tout  oh.  il  lui  plut  de  les  couduire  ; 
qu'eUe  se  rappelle  qu'ils  lui  f urent  fideles  jusqu'^ 
sa  chute ;  qu'elle  se  rappelle  quetant  que  Tltalie 
ne  sera  pas  independante,  la  tranquillite  de 
1' Europe  et  celle  de  Votre  Majeste  ne  seront 
qu'une  chim^re.  Que  Votre  Majesty  ne  repousse 
pas  le  voeu  supreme  d'un  patriote,  sur  les  marches 
de  I'echafaud,  qu'ello  d61ivre  ma  patrie,  et  les 
benedictions  de  25  millions  de  citoyens  la  suiv- 
ront  dans  la  pofiterit^. 

"(Sign6)    FfiLix  Orsini. 

*'  De  la  prison  de  Mazas, 
"11  f6vrier,  1868." 

On  his  examination  at  the  trial,  Orsini  gave 
the  following  explanation  of  his  motives: — "  En 
ciaminant'les  conditions  politiques  de  tons  les 
gouvemements  de  TEurope,  je  me  suis  arr^te 
^  cette  id^e  que  il  n'y  avait  qu'un  homme 
en  position  de  faire  cesser  cette  occupation 
de  mon  pays,  que  cet  homme  ^tfut  Napoleon  III., 
qui  est  tout  puissant  en  Europe.  Mais  tout  son 
passe  me  donnait  la  conviction  qu'tl  ne  voudrait 
pas  faire  ce  qu^il  pouvait  seul  faire.  J'avoue 
done  franchement  que  je  Tai  consid6r6  comme 
un  obstacle.  Et  alors  je  me  suis  dit  qu'il  fallait 
le  feire  disparattre."  See  also  Memoirs  of 
Orsini,  written  by  himself,  London,  1957 ;  and 
Nassau  Senior.  Conversations  with  Thiers, 
Gnizot,  &c.,  vol.  2,  p.  160,  &c. 


as  if  the  same  had  been  committed  within  the 
limits  of  his  ordinary  jurisdiction :  and  that  if 
any  person  so  charged  shall  be  committed  for 
trial,  or  admitted  to  bail  to  answer  such  charge, 
a  Special  Conmiission  of  oyer  and  terminer 
under  the  great  seal  shall  be  directed  to  such 
persons,  and  into  such  county  or  place,  as  shall 
be  appointed  by  the  Lord  Chancellor,  for  the 
speedy  trial  of  any  such  offence;  and  such 
persons  shall  have  full  power  to  inquire  of, 
hear,  and  determine  the  same  offence  within  the 
county  or  place  limited  in  that  Commission,  by 
such  good  and  lawful  men  of  the  said  county  or 
place  as  shall  be  returned  before  them  for  that 
purpose  in  the  same  manner  as  if  the  offence  had 
beeu  kctually  committed  in  the  said  county  or 
place."(a) 

It  is  alleged  on  the  part  of  the  prosecu- 
tion that  Simon  Bernard,  an  alien  by 
birth,  whilst  voluntarily  residing  in  this 
country  and  enjoying  the  protection  of 
our  laws — owing,  therefore,  a  temporary 
allegiance  to  the  Crown  of  England,  and 
for  certain  purposes  being  one  of  the 
Queen's  subjects — ^has  been  guilty  of  an 
offence  against  this  Act  of  Parliament,  by 
being  an  accessory  before  the  fact  to  a 
mnrder  committed  on  land  out  of  the 
United  Eongdom. 

Grentlemen,  it  appears  from  the  depo- 
sidons  which  lie  before  me,  and  it  is  now 
matter  of  history,  that  on  the  evening  of 
the  14th  of  January  last,  a  most  atrocious 
attempt  was  made  to  assassinate  the  Em- 
peror of  the  French  as  he  was  going  to 
the  Opera  at  Paris  accompaniea  by  his 
august  consort ;  that  the  explosion  of  hand 
grenades  was  resorted  to  for  that  purpose ; 
that  providentially  the  Emperor  and  Em- 

gress  escaped  unhurt,  but  that,  as  might 
aye  been  expected,  some  by-standers 
were  killed  on  the  spot,  and  others  re- 
ceived severe  wounds,  of  which  they  died 
in  a  few  days. 

The  question  of  fact,  gentlemen,  which 
you  will  have  to  consider  will  be,  whether 
the  evidence  which  will  be  laid  before  you 
is  sufficient  to  show,  jprimd  fade,  that 
Simon  Bemcurd  while  residing  in  England 
was  an  accomplice  in  this  plot  to  assassi- 
nate the  Emperor  of  the  French.  If  he 
was  such  an  accomplice,  and  if,  supposing 
the  detestable  object  of  the  conspirators 
had  been  fatally  accomplished,  he  Tfould 
have  been  accessory  to  that  murder,  he  is 
equally  accessory  to  the  murders  which 
were  committed,  as  they  were  the  prob- 
able consequences  of  the  murderous  deed 
which  he  had  expressly  sanctioned. 

Such  complicity  may  be  sufficient  to 
make  the  accused  an  accessory  before  the 
fact  to  murders  which  in  the  event  were 
committed,  although  the  deaths  of  the 

(a)  Repealed.  See  now  24  &  25  Viot.  c.  100. 
s.  9  (set  out  above,  p.  890«),  under  which  no 
special  commission  is  required. 
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individuals  who  were  killed  were  not  in  ;  Parliament  paesed  since  the  9  Oeo.  4., 
the  contemplation  of  the  accused  when  he  namely,  the  11  &  12  Viet.  c.  46.,  after  re- 
hecame  a  party  to  the  plot.  |  citinpr  that  it  is  expedient  to  make  further 

It  is  laid  down  in  our  books  that  an  ^  proyision  for  the  more  eflfectual  prosecu- 
aocessory  before  the  fact  is  he  who,  being  •  tion  of  accessories  before  the  fact  to 
absent  at  the  time  that  the  offence  is  com-  !  felony,  and  that  it  is  expedient  that  an 
mitted,  doth  yet  procure,  counsel,  com-  accessory  before  the  fact  to  felony  shall 
mand,  and  abet  another  to  commit  a  I  be  liable  to  be  indicted,  tried,  convicted, 
felony.  According  to  the  test  of  a  great '  and  punished  in  all  respects  like  the  prin- 
writer  on  criminal  law,  it  seems  that  those  cipal,  as  is  now  the  case  in  treason  and 
who  command  or  counsel  or  conspire,  ,  in  all  misdemeanors,  enacts  that — 
and  those  who  by  showing  express  liking,  « if  any  person  shall  become  an  accessory  before 
approbation,  or  consent  to  another's  the  fact  to  any  felony  .  .  .  such  person  may  be 
felonious  designs  of  committing  a  felony,  j  indicted,  tried,  convicted,  and  punished  in  all 
abet  and  encourage  him  to  commit  it,  but  !  respects  as  if  he  were  a  principal  felon." 
are  so  far  absent  when  he  actually  com-  |  Therefore,  gentlemen,  perhaps  the  in- 
mits  the  act,  that  he  could  not  be  en-  dictment  to  be  submitted  to  you  may  con- 
couraged  by  the  hope  of  any  immediate  tain  counts  charging  Bernard  as  a  prin- 
assistance  from  them,  are  accessories  cipal.  But  still  the  question  of  fact  for 
before  the  fact.  j  your  consideration  will  be,  whether  the 

[Having  referred  to  the  evidence  to  be  evidence  shows  primd  facie  that  he  was 
laid  before  the  grand  jury,  the  learned  an  accomplice  in  the  assassination  of  the 
judge  proceeded :]  Emperor. 

As  to  the  objection  that  Bernard  could  j  If  you  find  the  indictment  a  true  bill, 
have  had  no  intention  that  those  who  were  ■  the  accused  will  have  an  ample  oppor- 
killed  by  the  explosion  of  the  grenades  '  tunity  of  making  his  defence,  both  upon 
should  be  put  to  death  it  may  be  observed    the  mcts  and  upon  the  law  of  the  case. 

He  may  be  able  to  contradict  or  discredit 
the  witnesses  for  the  prosecution,  and  t^ 
show  that  he  was  entirely  innocent  of  any 


that  such  a  qnestion  con  only  arise  when 
the  principal  does  not  act  in  strict  con- 
formity with  the  plans  and  instructions  of 

the  accessory ;  but  here,  if  Bernard  was  !  evil  intention,  or,  at  all  events,  that  he 
privy  to  the  plot,  OrevrU,  Pierri,  Gomez,  j  had  not  a  guilty  knowledge  of  the  plot  to 
and  Budio,  in  throwing  the  grenades  as  j  assassinate  the  Emperor  of  the  French 
_x  L-  ij      J  --  1.     .•__    TT,        .«  .,  .    «    ^  were  found  acainst  him  J 

to  his  counsel  to  argut 
point  of  law  be  properly 
accessory,  for  the  consequences.  It  is  '  convicted  according  to  the  Acts  of  Par- 
even  laid  down  that,  where  the  principal  Hament  upon  which  this  prosecution  rests, 
goes  beyond  the  terms  of  the  solicitation,  ,  I  abstain  for  the  present  from  giving  any 
yet,  if  m  the  event  the  felony  committed  opinion  on  any  questions  of  law  which  can 
was  a  probable  consequence  of  what  was  .  be  deemed  doubtful ;  whatever  questions 
ordered  or  devised,  the  person  giving  j  of  law  may  be  raised  during  the  trial  will 
such  orders  or  advice  will  be  an  accessory  ''  be  most  deliberately  considered,  and  I 
to  that  felony ;  as,  if  A  advised  B  to  rob  0,  trust  satisfactorily  disposed  of.  There  are 
and  in  robbing  him  B  kills  him,  either  |  fonr  judges  of  Her  Majesty's  superior 
upon  resistance  made  or  to  conceal  the  '  courts  appointed  to  preside,  and  they 
fact ;  or  if  A  solicit  B  to  burn  the  house  will  all  be  present,  although  two  of  them 
of  0,  and  B  does  it  accordingly,  and  the  are  still  engaged  on  their  circuits.  Fur- 
flames  taking  hold  of  the  house  of  D,  .  ther,  I  am  happy  to  say  we  have  the 
that  likewise  is  burnt—in  these  cases  |  power,  either  before  or  after  sentence,  of 
A  is  accessory  to  B  in  the  murder  taking  the  opinion  of  all  the  fifteen 
and  in  the  burning.  The  events,  though  j  judges  upon  any  doubtful  question  of  law 
possibly  falling  out  beyond  his  original  \  which  may  arise  during  the  trial. (a)  The 
intention,  were,  in  the  ordinary  course  of  accused  not  being  a  native-bom  subject, 
things,  the  probable  consequence  of  what    there  must  be  extraordinary  anxiety  in 


B  did  under  the  influence  and  the  soli- 
citation of  A.  The  true  test  is,  was  the 
event  alleged  to  be  the  crime  to  which  the 
accused  is  charged  to  be  accessory  a  pro- 
bable consequence  of  the  act  which  he 
contemplated  P 

You  can  have  no  difficulty,  gentlemen, 
in  applying  these  authorities  to  the  cir- 
cumstances of  the  present  case. 

Gentlemen,  it  may  be  proper  that  I 
should  mention  to  you  that  an  Act  of 

Cbaxob  to  the  Gbaio)  Jdby. 


all  quarters  that  he  should  have  a  fair  and 
impartial  trial ;  but,  if  it  should  turn  out 
that,  enjoying  an  asylum  in  this  kingdom, 
he  has  violfited  those  laws  which  are  bind- 
ing equally  upon  foreigners  residing  here 
as  upon  native-bom  subjects  by  becom- 
ing an  accomplice  in  a  plot  against  the 
life  of  a  Sovereign  of  a  neighbouring 
country,  the  ally  of  our  Queen,  he  has 

(a)  See  U  &  12  Vict.  c.  78. 
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committed  an  offence  for  which  a  natiye- 
bom  subject  would  be  liable  to  punish- 
ment ;  and  we  are  required,  not  only  by 
what  is  due  to  foreign  nations,  but  what 
is  due  to  the  equal  administration  of 
justice  in  our  own  land,  to  take  care  that  he 
does  not  escape  with  impunity. 

You  will  now  retire. 

The  grand  jury  found  a  true  bill. 

Indictment. 

London  )  The  jurors  for  our  Lady  the  Queen 
to  wit.  )  upon  their  oath  present  that  Felice 
Orsini,  Antonio  Gomez,  and  Carlo  Budio  hereto- 
fore, to  wit  on  the  14th  day  of  January  in  the 
year  of  our  Lord  1858,  at  a  certain  place  on 
land  out  of  the  United  Kingdom  and  without 
the  dominions  of  our  Lady  the  Queen,  (that  is 
to  say)  at  Paris  in  the  Empire  of  France, 
feloniously,  wilfully,  and  of  their  malice  afore- 
thought did  kill  and  murder  one  Nicolas 
Batty. 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  Simon  Bernard, 
before  the  said  murder  was  committed  in  form 
aforesaid,  to  wit  on  (he  first  day  of  January  in 
the  year  aforesaid,  he  the  said  Simon  Bernard 
then  being  a  subject  of  our  said  Lady  the 
Queen,  feloniously,  wilfully,  and  of  his  malice 
aforethought  did  incite,  move,  procure,  aid, 
counsel,  nire,  and  conmiand  the  said  Felice 
Orsini,  Antonio  Gomez,  and  Carlo  Budio  the 
said  murder  in  manner  and  form  aforesaid  to  do 
and  commit,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count. — And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present 
that  the  said  Felice  Orsini,  Antonio  Gomes,  and 
Carlo  Budio,  on  the  day  and  year  first  aforesaid, 
at  a  certain  place  on  land  out  of  the  United 
Kingdom  and  without  the  dominions  of  our 
Lady  the  Queen,  (that  is  to  say)  at  Paris  in  the 
Empire  of  France,  feloniously,  wilfully,  and  of 
their  malice  aforethought  did  kill  and  murder  a 
certain  person  whose  name  is  to  the  jurors 
aforesaid  unknown.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present 
that  the  said  Simon  Bernard,  before  the  said  last- 
mentioned  murder  was  committed  in  form  afore- 
said, to  wit  on  the  said  first  day  of  January  in 
the  year  aforesaid,  he  the  said  Simon  Bernard 
then  being  a  subject  of  our  said  Lady  the 
Queen,  feloniously,  wilfully,  and  of  his  malice 
aforethought  did  incite,  move,  procure,  aid, 
counsel,  hire,  and  command  the  said  Felice 
Orsini,  Antonio  Gomez,  and  Carlo  Kudio  the 
said  last-mentioned  murder  in  manner  and  form 
aforesaid  to  do  and  commit,  against  the  form 
of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Third  Count, {a) — And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  present  that 


Felice  Orsini,  Antonio  Gomez,  and  Carlo  Budio, 
heretofore,  to  wit  on  the  day  and  year  first  aibre- 
said,  and  at  a  certain  place  on  land  out  of  the 
United  Kingdom  and  without  the  dominions  of 
our  Liidy  the  Queen,  (that  is  to  say)  at  Paris  in  the 
Empire  of  France,  in  and  upon  the  said  Nicolas 
Batty  then    and  there  being,  feloniously,  wil- 
fully and  of  their  malice  aforethought,  did  make 
an  assault ;  and  that  the  said  Felice  Orsini  a 
certain  deadly  and  destructive  instrument  then 
and  there  charged  with  divers  dangerous  and 
explosive  substances,  which  said  instrument  he 
the  said  Felice  Orsini  in  his  right  hand  then 
and  there  had  and  held,  then  and  there  feloni- 
ously, wilfully,  and  of  his  mulice  aforethought 
did  cast  and  throw  to  and  upon  the  ground  near 
to  the  said  Nicolas  Batty,  thereby  then  and 
there  causing  the  said  instrument  to  explode  and 
fragments    thereof   to    strike,    penetrate,    and 
wound  the  body  of  the  said  Nicolas  Batty,  giv- 
ing to  him  the  said  Nicolas  Batty  then  and  there 
with  the  fragments  aforesaid  in  and  upon  divers 
parts  of  the  body  of  him  the    said  Nicolas 
Batty  divers   noortal  wounds    and  bruises,  of 
which  said  mortal  wounds  and  bruises  he  the 
said  Nicolas  B<itty  on  and  from  the  said  14th 
day  of  January  in  the  year  aforesaid  until  the 
15ih  day  of  January  aforesaid  in  the  year  afore- 
said at  Paris  aforesaid  in  the  Empire  of  France 
aforesaid  did  languish,  and  languishing  did  live, 
on  which  said  1 5th  day  of  January  in  the  year 
aforesaid  be  the  said  Nicolas  Batty  at  Paris 
aforesaid  in  the  Empire  of  France  aforesaid  of 
the  said  mortal  wounds  and  bruises  did  die ;  and 
that  the  said  Antonio  Gromez  and  Carlo  Budio 
at  the  time  of  committing  the  last-mentioned 
murder,  to  wit  on  the  said  14th  day  of  January 
in  the  year  aforesaid  at  Paris  aforesaid  in  the 
Empire  of  France  aforesaid,  feloniously,  wil- 
fully, and  of  their  malice  aforethought  were 
present,  aiding,  abetting,  helping,  comforting, 
assisting,  and  maintaining  the  said  Felice  Orsini 
to  kill  and  murder  the  said  Nicolas  Batty  in 
manner  and  form  aforesaid.    And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  Felice  Orsini,  Antonio   Gomez,  and 
Carlo  Budio,  feloniously,  wilfully,  and  of  their 
malice  aforethought,  in  manner  and  form  afore- 
said, did  kill  and  murder  the  said  Nioolas  Batty, 
and  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  Simon 
Bernard  before  the  said  last-mentioned  murder 
was  committed  in  form  aforesaid,  to  wit  on  the 
said  first  of  January  in  the  year  aforesaid,  he 
the  said  Simon  Bernard  then  being  a  subject  of 
our  said  Lady  the  Queen,  feloniously,  wilfully, 
and  of  his  malice  aforethought  did  incite,  move, 
procure,  aid,  counsel,  hire,  and  command  the 
said  Felice  Orsini,  Antonio  Gomez,  and  Carlo 
Budio,  the  said  last-mentioned  murder  in  man- 
ner and  form  aforesaid  to  do  and  commit,  against 
the  form  of  the  statute  in  that  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 


(a)  Greaves,  in  a  note  to  Bussell  on  Crimes, 
vol.  8,  p.  150,  6th  edit.,  writes, "  The  third  coimt 
was  fruned  in  the  old  fcnrm  before  the  14  ft  15  \  sones. 


Vict.  c.  100.  by  the  Editor,  because  he  thought 
it  might  be  contended  that  14  &  15  Vict.  c.  100. 
8.  4  did  not  extend  to  indictments  against  acces- 
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Fourth  Count. — And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present 
that  the  said  Simon  Bernard  on  the  day  and 
year  first  aforesaid,  he  the  said  Simon  Bernard 
then  heing  a  suhject  of  our  said  Lady  the 
Queen,  at  a  certain  place  on  land  out  of  the 
United  Kingdom,  and  without  the  dominions  of 
our  Lady  the  Queen,  (that  is  to  say)  at  Paris, 
in  the  Empire  of  France,  feloniously,  -wilfully, 
and  of  his  malice  aforethought,  did  kill  and 
murder  the  said  Nicolas  Batiy,  against  the  form 
of  the  statute  in  such  case  made  and  provided, 
and  againf«t  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Fifth  Count. — And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the 
said  Simon  Bernard  on  the  day  and  year  first 
aforesaid,  he  the  said  Simon  Bernard  then  heing 
a  suhject  of  our  said  Lady  the  Queen,  at  a  cer 
tain  place  on  land  out  of  the  United  Kingdom, 
and  ^without  the  dominions  of  our  Lady  the 
Queen  (that  is  to  say)  at  Paris,  in  the  Empire  of 
France,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder  a  certain 
person  whose  name  is  to  the  jurors  aforesaid 
unknown,  against  the  form  of  the  statute  in 
f  uch  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Monday,  April  12th,  1858. 

Before  Lord  Cam?b£LL.  L.C.J. ,  Pollock, 
C.B.,  Erle  and  Cbowdeb,  JJ. 

Counsel  for  the  Crown :  The  AUomey- 
General  (Sir  F.  Kelly  (a)),  MaaauhMf,  Q.C., 
Welsby,  Bodkin,  and  CUn^h, 

Counsel  for  the  Prisoner :  Edtoin  James, 
Q.C.,  Simon,  Hawkin8,(b)  Sleigh,  and 
Scobell. 

The  prisoner  was  charged  with  the  in- 
dictment and  called  upon  to  plead. 

Prisoner ;  I  am  advised  by  my  connsel 
that  this  ooarfc  has  no  jnrisaiction  to  try 
me  on  this  indictment,  and  1  respectfully 
decline  to  plead. 

Lord  Caupbell,  L.C. J. :  The  prisoner 
must  plead  guilty  or  not  cuiUy;  if  he 
declines,  by  the  law  of  England  a  plea  of 
not  guilty  will  be  entered  for  him.(c) 

James :  Certainly.  My  lords,  we  crave 
oyer  thai  the  commission  may  be  read. 

Lord  Campbell,  L.C.J. :  Nothing  can 
be  done  until  there  is  a  plea  of  guilty  or 
not  guilty.  Let  the  plea  of  not  guilty  be 
recorded.  Now  let  tlie  prisoner  he  asked 
whether  he  chooses  to  exercise  his  privilege 
of  half  the  jury  being  aliens.(cZ) 


(a)  Afterwards  Lord  Chief  Baron. 

(6)  Afterwards  a  Justice  of  Q.B.D. 

(c)  Pursuant  to  9  Geo.  4.  c.  28.  s,  2.  repeal- 
ing 12  Geo.  3.  c.  20.,  by  which  a  plea  of  guilty 
was  to  he  entered. 

{d)  The  right  to  a  jury  de  medietaie  was  taken 
away  by  the  Naturalization  Act,  1870,  83  Vict, 
c.  14.  s.  5 ;  and  see  Beg.  v.  Manning,  7  St.  Tr. 
N.S.  1029. 


Prisoner :  I  trust  with  confidence  to  a 
jury  of  Englishmen. 

The  jury  having  been  sworn,  James  again 
applied  Uiat  the  commission  might  be  read. 

Lord  Cahfrell,  L.C.  J. :  This  is  not  the 
time  for  reading  the  commission.  The 
prisoner  must  be  supposed  to  have  pleaded 
not  guilty.  The  AUorney-Qeneral  will  now 
open  Lhe  case  to  the  jury. 

The  prisoner  was  given  in  charge  to  the 
jury. 

Lord  Campbell,  L.O.J. :  No  doubt  the 
prisoner's  counsel  will  be  supplied  with  a 
copy  of  the  commission. 

Opening  Speech  fob  the  Cbown. 

Attorney' General :  May  it  please  your 
Lordships,  Gentlemen  of  the  junr, — ^The 
duby  has  devolved  upon  mc  of  laying 
before  you  this  case  on  the  part  of  the 
Crown.  Simon  Bernard,  the  prisoner  at 
the  bar,  stands  indicted  under  an  Act  of 
Parliament  dealing  with  certain  offences 
committed  abroad,  as  accessory  before  the 
fact  to  the  crime  of  murder.  The 
prisoner  is  a  native  of  a  town  called 
Carcassonne,  in  the  south  of  France.  He 
appears  to  have  been  in  early  life  a  surgeon 
in  the  navy,  and  to  have  passed  a  con- 
siderable portion  of  his  ezistence  in  his 
own  country.  Some  years  ago,  under 
circumstances  into  which  it  is  not  our 
province  to  inquire,  he  was  under  the 
necessity  of  quitting  his  native  land.(a) 
Proscribed  in  his  own  country,  he  sought 
and  found  a  refuge  in  this.  Here  he  has 
now  for  many  years  dwelt  with  safety  to 
his  person,  security  to  his  property,  pro- 
tected by  the  laws  and  the  constitution  of 
this  country;  and  distant  be  the  day 
when  England  shall  cease  to  throw  the 
broad  shield  of  her  protection  over  the 
exile  and  the  fugitive,  whether  he  be 
the  yiotim  of  any  of  the  ordinary  calami- 
ties and  adversities  of  life,  or  of  political 
tyranny  or  religions  persecution.  But 
he  who  is  protected  by  tne  law  must  obey 
the  law.  If  it  should  be  found  that  the 
prisoner  at  the  bar  has  conformed  him- 
self to  the  laws  of  the  country — that,  en- 
joying the  protection  allotted  to  him  by 
the  constitution,  he  has  not  abused  the 
benefits  which  he  has  received — if,  on  the 
investigation ,  the  solemn  investigation,  in 
which  you,  gentlemen,  are  now  engaged, 
it  shall  appear  ho  is  guiltless  of  the 
offence  now  laid  to  bis  charge,  in  the 
name  of  justice  let  him  depart  from  this 
court  unharmed,  and  continue  to  eigoy 
that  perfect  freedom  which  belongs  alike 
to  Britons  and  to  foreigners  in  this  tne 
and  happy  country. 

I  ■»   ■   ■  ^y>  ■         »■■■_  ■■»        ■■■■I  .         ■■  I— 

(a)  See  the  account  of  Bernard  in  the  acte 
d*accusation  in  the  O^^ni  trial,  below,  App.  H, 
p.  1246. 
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But,  gentlemen,  the  painfxil  duty  is  oast 
npon  me  of  submitting  to  yon  tbe  deeply 
important  qnestion,  whether  the  prisoner 
who  now  stands  on  his  trial  of  life  and 
death  is  guiltless  or  is  gnilty  of  the  crime 
laid  to  his  charge  in  this  indictment. 
G-entlemen,  it  may  be  convenient  that  I 
should  address  a  few  words  to  yon  in  the 
outset  upon  what  constitutes  the  later,  if 
not  the  latest,  part  of  the  series  of  trans- 
actions which  have  to  be  laid  before  you 
in  evidence — I  mean  of  the  attempts  on 
the  life  of  the  sovereign  of  France,  which 
resulted,  I  mourn  to  uay,  in  a  mass  of 
murders  upon  the  uno£Pending  people  who 
were  assembled  on  the  occasion  to  which 
I  am  about  to  advert.  On  the  14th  of 
January  last,  between  eight  and  nine  in 
the  evening,  the  Emperor  and  the  Empress 
of  the  French  were  about  to  visit  the 
Opera,  situated  in  the  Bue  Le  Peletier,  and 
at  the  moment  of  their  arrival  in  the  car- 
riage before  the  front  door  of  the  Opera, 
three  explosions  were  heard  in  suc- 
cession, proceeding,  as  you  will  find, 
from  three  deadly  instruments,  more 
nearly  resembling  hand-grenades  than  any 
other  known  implements  of  warfare  or 
destruction.  They  were  thrown  in  the 
direction  of  the  carriage  while  it  was  sur- 
rounded b^  dense  masses  of  human  beings, 
and  on  their  explosion  killed  eight  persons, 
two  of  whom  died  on  the  spot,  and  the 
remainder  within  forty-eight  hours,  and 
wounded  156  others,  some  of  tbem  with 
many  wounds  in  different  parts  of  the 
body,  inflicting  altogether  516  wonnds  on 
living  men,  women,  and  children. 

It  will  be  proved  to  you  that  these 
grenades — ^for,  though  they  differ  from 
every  other  description  of  instrument 
known  in  ancient  or  modem  warfare,  I 
may  more  conveniently  call  them  gren- 
ades than  by  any  other  name — these  three 
grenades  shattered  into  innumerable 
rngments  on  their  explosion.  A  fourth 
was  found  immediately  before  this  fatal 
attempt  on  the  person  of  one  Pierri,  whose 
name  I  shall  shortly  introduce  to  your 
attention,  and  a  fifth  was  found  at  a  short 
distance  from  the  spot  in  the  track  of  one 
Feidce  0r9im,  whose  name  will  often  occur 
in  the  course  of  this  history.  These  im- 
plements of  destruction  I  shall  prove  to 
you  to  have  been  purchased  in  thiscountry , 
at  Birmingham,  of  a  gentleman  of  the 
name  of  Tanflor,  who  will  be  called  before 
you ;  to  have  been  purchased  by  a  person 
of  the  name  of  AUsop,  who  has  now  fled 
the  country;  to  have  been  delivered 
to,  and  have  come  into  the  possession 
of,  the  prisoner  at  the  bar  ;  to  have 
been  hy  him  forwarded  or  conveyed 
to  a  coffee  house  at  Brussels  in  Belgium, 
and  there  by  him  delivered  to  OrHni,  who 
was  then  in  that  capital;  lo  have  been 


conveyed  to  Paris  by  Orsini,  or  rather  by 
a  man  wl^p  will  be  called  before  yon, 
hired  for  the  purpose,  possibly  because  it 
might  have  been  inexpedient  that  these 
instruments  should  have  been  found  on 
the  person  of  Orsini  himself;  to  have 
remained  in  the  possession  of  Orsini  and 
his  confederates  from  the  time  of  his 
arrival  in  Paris  until  the  sad  event  of 
which  I  have  spoken,  and  then  to  have 
been  found  as  I  have  detailed  to  you, 
three  destroyed  in  the  manner  I  have 
described,  and  two  remaining,  which  will 
be  produced  before  you  to 'day  and  identi- 
fiea  by  Mr.  Taylor  as  his  manufacture. 

Gentlemen,  the  persons  whom  I  must 
now  introduce  into  this  statement,  and 
whom  I  charge  with  this  murder,  are  six 
in  number:  ThomM  Allsop,  I  say  with 
great  grief  and  shame,  an  Englishman; 
Simon  Bernard,  the  prisoner  at  the  bar, 
a  native  of  France,  but  long  resident  in 
this  country ;  Fdice  OrswU,  a  man,  I  be- 
lieve, of  noble  birth,  an  Itolian  refugee, 
a  man  of  education  and  of  many  accom- 
plishments who  also  had  found  protection 
and  shelter  in  this  country,  which  he  en- 
joyed for  many  years;  Joseph  Andreas 
Pierrif  another  Italian,  also  a  fugitive 
from  his  native  land,  who,  like  the  rest, 
lived  here  long  under  the  protection  of 
our  laws ;  Antonio  Gomez,  who  took  but  a 
subordinate,  yet  it  is  to  be  feared  a  fatal 
part  in  this  unhap^  transaction;  and 
Carlo  Eudio,  also  an  Italian,  long  resident 
in  this  country,  hired  by  the  prisoner  at 
the  bar,  and  at  a  late,  a  very  late  period, 
sent  forward  by  him  to  Paris,  where  he  en- 
tered into  communication  and  confederacy 
with  Orsini  and  the  others,  and  was  a  party 
to  this  event  to  the  last.  Of  these  six 
persons,  four,  as  I  shall  proceed  to  prove, 
designed  and  projected  this  muraer  in 
this  country — AlUop,  Bernard,  Orsini,  and 
Pierri;  Chmez  wiaBudio,  as  far  at  least 
as  the  evidence  here  wUl  go,  entering 
only  late  into  the  transaction,  after  their 
arrival  at  Paris,  a  few  days  only  before  the 
attempt  of  the  14th  of  January. 

Gentlemen,  yon  will  have  reason  to  be- 
lieve that  at  a  comparatively  early  period 
the  design  was  conceived  of  assassinating 
the  Emperor  of  the  French.  I  shall  in 
the  course  of  the  evidence  lay  before 
you  a  very  important  letter  written  by 
AUsop  to  Bernard,  the  prisoner  at  the 
bar ;  but;  as  it  has  been  intimated  to  me 
by  my  learned  friend  of  counsel  for  the 
defence  that  he  proposes  to  raise  some 
question  upon  the  admissibility  of  that 
letter,  I  will  say  no  more  of  it  at  present, 
but  proceed  to  deal  with  the  facts  as,  with- 
out dispute,  and  I  think  without  oppo* 
sition,  tney  will  be  submitted  to  you  on 
the  evidence.  On  the  16th  of  October  in 
the   last  year  AUiop  proceeded  to  Bir- 
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TDingham,  and  applied  to  a  Mr.  Taylor, 
who  will  be  callea  before  yon,  to  manu- 
facture six  iuBtruments,  of  which  he 
then  and  afterwards  gave  a  most 
minute  description.  For  convenience  I 
shall  call  them  band-grenades.  I  believe, 
but  of  course  I  speak  under  correction, 
that  ordinary  shells,  hand-grenades,  gren- 
ades of  all  descriptions,  and  other  mis- 
siles of  destmctiun  used  in  deadly  war- 
fare, are  made  to  explode  b;^  ignition, 
by  means  of  fusees.  This  instrument 
which  I  hold  in  my  hand,  on  the  contrary, 
with  these  nipples,  as  they  are  termed, 
in  great  numher  at  one  end  of  it, 
which  nipples  have  caps  to  fit  on  them  like 
the  ordinary  caps  for  rifles  or  muskets — 
owing  to  the  additional  weight  g^ven  to 
this  end  of  the  instrument  by  these  nipples, 
will  fall,  whenever  thrown  out  of  the  hand, 
with  this  end  to  the  earth,  and  cause  an 
explosion  ;  and  the  instrument  itself  being 
filled  with  a  detonating  powder  (in  this  case 
it  was  fulminate  of  mercury),  will  instantly 
explode,  without  any  ignition  or  fusee, 
by  the  mere  mechanical  pressure  arising 
from  its  being  thrown  on  the  ground,  ana 
bursting  into  innumerable  fragments 
will  spread  destruction  and  death  around 
it.  AlUop,  between  the  16th  of  October 
and  the  23rd  of  November,  caused  six 
of  these  instruments  to  be  manufac- 
tured by  Mr.  Taylor.  He  gave  certain 
written  instructions,  and  there  were  cer- 
tain written  communications  which  passed 
between  them.  I  shall  prove  the  hand- 
writing of  those  papers,  but  shall  not 
offer  them  in  evidence  for  any  other 
purpose  than  to  show  that  the  indivi- 
dual who  gave  these  orders  to  Mr.  Tan/lor, 
and  purchased  these  instruments  of  Mr. 
Taylor  was  the  same  Thomas  AlUop  to 
whom  other  evidence  in  support  of  this 
prosecution  will  be  applied.  These  instru- 
ments were  completed  between  the  16th  of 
October  and  the  23rd  of  November ;  three 
of  them  were  of  a  little  larger  size,  three  of 
them  somewhat  smaller.  I  am  told  that  the 
diameter  of  the  one  was  three  inches,  and 
of  the  other  four.  "When  completed  they 
were  delivered  by  Mr.  Taylor  to  AUsop  and 
paid  for,  and  so  the  transaction  with  Mr. 
Taylor  was  closed.  I  have  stated  to  you 
that  these  instruments  are  made  to  operate 
by  means  of  a  detonating  powder,  which  in 
the  case  in  question  was  what  is  called  ful- 
minate of  mercury.  Fulminate  of  mer- 
cury is  composed  of  three  ingredients, 
alcohol,  nitric  acid,  and  mercury;  and 
during  the  period  of  the  manufacture  and 
prepaiatiou  of  these  six  instruments, 
Bernard,  the  prisoner  at  the  bar,  who  was 
a  chemist,  well  acquainted  with  chemical 
operations,  purchased  at  the  warehouse  of 
a  person  of  the  name  of  Parker,  who  will 
\^  called  before  you,  a  quantity  of  alcohol, 
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of  absolute  alcohol,  and  a  quantity  of  pure 
nitric  acid.  Afterwards,  and  long  before 
the  attempt  of  the  14th  of  January,  he 
purchased  a  further  quantity  of  alcohol 
and  of  nitric  acid,  and  also  a  quantity  of 
mercury.  In  these  two  purchaees  the 
several  quantities  purchased  would,  when 
properly  united  and  prepared,  amount  to 
somethmg  more  than  a  sufficient  charge 
for  six  of  these  instruments.  With  regard 
to  the  instruments  themselves,  they  came 
into  the  possession  of  the  prisoner  Bernard 
at  some  period  between  their  deliveiy 
to  AVsop  on  the  23rdr  November  and 
the  following  3rd  December;  and  Bernard 
passed  them  over  the  Channel  to  Brussels 
in  Belgium  for  the  purpose  of  their  being 
there  delivered  to  Oreini, 

Oreini  himself,  as  I  have  stated  to  you, 
had  longresided  in  England.  He,  like  many 
other  Italian  fugitives  from  their  own 
country,  had,  as  far  as  I  know,  as  indeed  I 
may  l>e  bound  to  say,  honourably  and 
honestly  sought  to  obtain  a  livelihood  by 
teaching  languages,  in  which  he  was  most  ^ 
accomplished.  Bernard,  the  prisoner  at  the 
bar,  followed,  I  believe,  the  same  calling, 
and  also  occasionally  acted  as  an  interpre- 
ter, and  in  other  ways  that  his  knowledge 
of  various  languages  enabled  him  to  do. 
Orevni  and  Bernard  were  on  the  strictest 
terms  of  friendship  and  confidential  in- 
timacy. I  need  not  refer  you  to  an  earlier 
period,  but  during  the  last  few  weeks  of 
the  residence  of  Oreini  in  this  country  he 
and  Bernard  were  almost  continually  to- 
gether. Bernard  lived  at  a  house  in  Bark 
Place,  Bayswater.  Orsvni  lived  in  Grafton 
Street,  Kentish  Town ;  it  was,  I  believe, 
his  own  house — ^that  is  to  say,  he  occupied 
the  house  as  a  permanent  tenant,  and 
the  furniture  was  his  own.  To  this 
house    at   Kentish    Town    Bema/rd   fre- 

2uently  resorted.  In  the  absence  of 
hsini  he  would  open  his  letters  tmless 
they  W0re  marked  private;  and  after 
Orsvni's  departure,  as  you  will  hear, 
Bernard,  and  Bernard  alone,  treated  the 
house  as  if  it  belonged  to  himself,  or  as  if 
he  was  acting  under  the  sole  authority  of 
the  owner,  Bernard  received  all  letters 
which  came  there  for  Orsini,  and,  I  pre- 
sume, disposed  of  them  according  to  the 
wishes  of  the  owner. 

Orsini,  towards  the  end  of  the  month 
of  November  or  the  beginning  of  De- 
cember, had  determined  to  proceed  to 
Paris  bv  way  of  Brussels;  and  on  the 
26th  or  November  he  obtained  posses- 
sion of  a  passport,  and  caused  it  to  be 
vise  as  it  is  called,  to  be  countersigned 
in  a  way  that  I  would  rather  leave  it 
to  the  evidence  to  inform  yon.  But  it 
appears  beyond  all  question,  and  this 
therefore  I  may  venture  to  state  at 
once,   that  instefid  of  propeeding  with  a 
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Sassport  in    his    own   name    of   Ortini, 
.6  possessed  himself  of  an  old  passport 
granted  by  Lord  PcUmerston  in  the  year 
1851  to  AUsop.    He  caused  this  passport 
to  be  vise  or  ooontersigned  for  Belgium 
by  the  Belgian  Consul,  and  for  F^nce 
by  the  French  Consul.    With  this  pass- 
port, and  under  this  passport  alone,  Orstni 
between  the  26th  and  28th  of  November 
quitted  England  as  an  Englishman  by  the 
name  of  AlUop,  went  to   Brussels,  and 
took  up  his  residence  or  his  lodging  for 
the  time   at  the  Hotel   de  I'Europe  in 
that  city,  arriving  there  on   the  morn- 
ing,  I  think,  of  the  29th  of  November. 
On  the  3rd  of  December,  when  Orsini  had 
quitted  England  and  was  awaiting  the 
arrival  of  Bernard  and  these  instruments 
at  Brussels,  Bernard  proceeded  to  a  place 
to  which  he  and  Orsini  and  others  had  re- 
sorted, he  very  frequently  indeed,  Orsini 
perhaps  but  rarely,  calloa  che  Caf6  Suisse, 
in  Tichbome  Street,  in  the  neighbourhood, 
I  believe,  of  the  Haymarket  in  London. 
This  place  was  kept  by  a  person  of  the 
name  of  Oiorgi,  and  Oiorgi  became  very 
well  acquainted  with  Bernard  from  his  re- 
sorting there.     Orsini  being  in  Brussels 
on  his  way  to  Paris,  the  question  was 
how  these  instruments  were  to  be  con- 
veyed to  him  in  Brussels.    You  will  find 
that  Bernard,  the  prisoner  at  the  bar, 
proceeding  to  the  CM  Suisse,  addressed 
himself  to  Oiorgi,  produced  them  to  him 
in  halves,  not  screwed  together  as  I  now 
hold  them  in  my  hands,  and  represented 
them  to  be  parts  of  a  new  invention  for 
the  purposes  of  gas.    I  ought  to  tell  you 
that  at  that  time  the  nipples    and   the 
caps    were    wanting.      They    appeared 
to  be  semi-globular   or   semi-oval    iron 
machines,  and  were  spoken  of  by  Bernard 
to    Giorgi   as  inventions  for   something 
in  connection  with   the   manufacture  or 
the  use  of  gas.     He  asked  Oiorai  if  he 
could    take    them    over    with    him    to 
Brussels    and    there   keep    them    until 
an  English  gentleman,  the  Englishman 
for   whom   they  were  intended,   should 
call  for  them.     Oiorgi,  1  believe,  at  that 
time  was  engaged  in  a  treaty  to   take 
another  coffee-house,  also  called  the  Caf^ 
Suisse,  at  Brussels,  and  was  about  to  pro- 
ceed from  London  to  Brussels  for  that 
purpose.      Accordingly  several  of  these 
halves — Oiorgi  thinks  that  there  were  five 
of  them — ^wore  delivered  to  him  on  the  3rd 
of  December,  and,  believing  them  to  be 
something  connected  with  gas,  he  carried 
them  over  with  him  to  Brussels  and  laid 
them  on  the  mantelpiece  in  a  room  in  the 
Caf^  Suisse  in  that  city.    A  few  days  after- 
wards Bernard  himself  came  over,  and 
there  he  met  Orsini.    They  appeared  to- 
gether at  the  ObS6  Suisse.    He  introduced 
Ormt  as  the  Englishman  to  whom  these 


instraments  belonged,  and  to  whom  they 
were  to  be  delivered.  Oiorgi,  who  had  seen 
Orsini  before,  recognized  him  in  a  moment, 
although,  besides  appearing  as  an  English- 
man and  under  the  name  of  AUsop,  he 
had  further  sought  to  disguise  himself  by 
removing  a  verv  large  bushy  black  beard 
which  he  had  hitherto  worn.  Still,  in  a 
moment  Oiorgi  recognized  Orsini,  and 
saw  that  he  was  not  an  Englishman.  For 
some  days  they  remained  together  in 
Brussels. 

About    the   identity  of   these  articles 
there   will    be    no    question.      Not  only 
is    all    difficulty    upon     that   point    re- 
moved by  the  circumstance  to  which  I 
have  already  adverted,  their  entire  visible 
and  essential  difference  from  all  other  im- 
plements of  warfare  or  of  mischief  before 
known,  but  they  were  seen  at  the  Cafe 
Suisse  in  Brussels  by  several  persons  in 
succession,  who  will  be  called  before  you: 
by  Fowrmarier  the  waiter,  by  BighenzisAao, 
who  kept  the  Caf(§  Suisse,  by  Zeghers,  the 
man  who  was  hired  to  proceed  to  Paris  with 
five  of  these  very  instruments  in  his  carpet 
bag,  accompanying  Orsiwi,    At  Brussels, 
before  OrsinVs  departure  for  Paris,  Ber- 
nard applied  to  Oiorgi  to  find  a  person 
who  would  take  a  horse  to  Paris  for  his 
friend  Orsini.    1  believe  he  had  asked  for 
sucb  a  person  before   Oiorgi   discovered 
that  the  friend  was  not  an  Englishman,  but 
was  the  Italian  Orsini.    Be  that  as  it  may, 
Oiorgi  complied  with  his  wishes,  and  re- 
commended a  man  named  Zeghers,  a  G-er- 
man,  who  will  also  be  called  before  you, 
as  a  trusty  person  to  take  charge  of  the 
horse,  and  of  anything  else  that  might  be 
required,  and   to   accompany  Orsini   to 
Paris.    Accordingly  on  the  night  of  Fri- 
day, the  11th  of  December,  ZegJhers  pro- 
ceeded  from  the  Caf§  Suisse  to  the  Hotel 
de  TEurope,  where  Orsini  had  taken  up 
his    lodgings,    and  they  started  by    the 
seven   o'clock  evening  train  from   Brus- 
sels to   Paris.      Orsini    travelled    as  an 
English  gentleman  under  the  passport  in 
the  name  of  AUsop.    Zeghers  took  charge 
of  the  horse,  and  was  desired  to  take  care 
of  these  instruments  himself,  and  he  put 
them  into  a  carpet  bag.    As  they  passed 
the  frontier — ana  if  any  of  you  gentlemen 
have  travelled  from  Brussels  to  Paris,  you 
will  know  that  upon  crossing  the  frontier 
there  is  a  stoppage  of  all  the  trains,  and 
every   passenger    and    all    the    luggage, 
everything  in  fact,  is  examined  at  the 
Custom  Souse — ^these  things  were  exa- 
mined and  passed  without  notice.     Whe- 
ther it  was  mentioned  at  the  time  that 
thev  were    for   gas    purposes    or  not  I 
really  cannot  sajr;  tnat  vriW  appear  to 
you  upon  the  evidence — I  am  told  that 
it  was,  but  they  passed  the  Custom  House ; 
and  on  the   morning   of   Saturday,  the 
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12th  of  December,  Ortini  with  Zeghers 
and  these  five  instnunente  airiyed  in 
Paris,  which  he  neyer  quitted. 

Gentlemen,  before  I  proceed  farther, 
I  will  introduce  to  yon  another  descrip- 
tion of  instmment  of  death  with  which 
these  fonr  individuals  were  ultimately 
prepared  against  the  fatal  and  murder- 
ous attempt  which  was  to  be  made. 
While  these  six  instruments  were  in  the 
course  of  manufacture  by  Mr.  Ta/ylor,  and 
I  think  it  must  have  been  on  the  29th  of 
October,  and  about  the  time  that  Bernard 
was  purchasing  materials  for  the  detonat- 
ing powder  in  London,  Pierri  presented 
himself  to  a  Mr.  HoUis,  a  manufacturer  of 
pistols  and  revolvers  at  Birmingham,  ac- 
companied by  Orsini,  and  purchased  two 
revolvers,  each  with  five  barrels,  which 
will  be  produced  before  yon,  and  identified 
by  Mr.  Hollis  as  having  been  sold  by  him 
on  the  day  that  I  have  named.  They  were 
bought  by  Pierri,  paid  for  by  Oreim,  and 
taken  away. 

I  mav  just  observe  in  passing  that  at  a 
later   date  a  third   revolver  was  likewise 
purchased  of  the  HoUie^s,   and  that  re- 
volver also   found   its  way  to  Paris,  and 
will  likewise,  I  believe,  1>b  produced  and 
identified.     But  with  regard  to  those  two 
revolvers   purchased  by  Pierri,  paid  for 
by  Oreini,  like  the  grenades,  like  the  in- 
gredients of  the  detonating  powder,  they 
soon  found  their  way  into  tho  hands  of 
Bernard,  who  throughout  was  the  chief 
active  agent  in  England ;  and  Bernard, 
on    the    2nd    of    January,    twelve  days 
before  the  attempt  in  Paris,  goes  with 
these  two   revolvers    in    a    case  with  a 
wrapper  of  oilskin   to  a  person   named 
KirCg,    a    clerk    or    agent  of  the    South 
Eastern  Railway  Company,  and  delivers 
them  to  him  to  be  transmitted  to  Paris, 
addressed  to  a  person  of  the  name    of 
Ouireqwin,  at  No.  277,  Rue  St.  Denis,  at 
Paris.      He  was    well    acquainted   with 
King  before,  of  course,  or   he  probably 
would  not  have  spoken  as  freely  as  he  did. 
After  desiring  him  to  forward  these  by 
the  South  Eastern  Railway  Company,  the 
usual  mode  of  conveyance,  he  was  called 
upon  to  sign  the  usual  declaration  as  to 
wnat  tho  articles  were,  and  so  forth.    He 
objected  to  sign  the  declaration,  and  he 
gave  this  reason:   "I  am  a  proecrit^' — 
a  proscribed  man  in  France — *'I  cannot 
be  seen  in  it  '* ;  and  as  King  knew  him  and 
had  known  him  long,  he  was,  I  believe, 
prevailed    upon    to    dispense  with    that 
formality. 

Gentlemen,  this  Monsieur  Outrequin, 
who  will  be  a  witness,  and  an  important 
witness,  in  this  ease,  had  been  for  some 
time  known  to  Bema/rd;  they  had  corre- 
sponded .  (hUrequiii  is,  I.think,  a  silk  com- 
mission agent,  and  there  were  some  very 
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small  matters  of  businesfir  between  tiiem. 
About  the  time  that  these  revolvers  were 
despatched  to  Monsieur  Outre^in,  Ber» 
nard  conveyed  to  Oreini  a  letter  which 
will  be  adduced  in  evidence,  introducing 
Orsini  as  an  English  gentleman  of  some 
means,  and  of  the  name  of  AUsop,  to 
Monsieur  Oulrequin,  That  letter  I  will 
read  to  you  from  a  translation.  It  is  in 
these  terms — 

'*  London,  8th  of  December  1857. — My  dear 
Mr.  Outrequin, — The  bearer  of  this  letter  is  one 
of  my  good  English  friends  who  is  about  to  pass 
a  few  weeks  in  Paris  for  his  amusement  and  to 
spend  there  some  pounds  sterliug.'" 

This  is  rather  literally  translated. 

**  He  is  a  man  of  serious  character,  and  who 
does  not  like  to  be  cheated '' — 

The  French  word  is  d^e — 

*'  although  he  is  far  from  being  mean  or  even 
economical.  Be  so  kind  as  to  give  him  advice 
in  the  different  piurchases  that  he  is  wishing  to 
make,  as  you  have  already  done  to  my  friend 
Hodge,  ^ho  came  back  to  London  delighted 
with  the  assistance  you  have  given  him.  Shall 
vou  be  coming  soon  to  see  us  at  the  Cal6  Suisse 
m  London?  I  am  very  anxious  that  your 
business  should  bring  you  there ;  we  will  again 
spend  some  merry  evenings  together,  and  yon 
shall  at  last  learn  to  speak  English.  My  friend 
Mr.  Thomas  Allsop  understands  and  spetiks  our 
language  like  a  Frenchman.  Yours  with  all  my 
heart, 

(Signed)    Bbrnabd." 


This  letter  was  presented  by  Orsini 
under  the  name  of  Ausop ;  and,  passing  as 
an  English  gentleman  about  to  spend  a  few 
days  in  Paris,  and  to  spend  his  money 
and  amuse  himself,  he  became  very  well 
acquainted  with  Monsieur  O^Jf^eqain.  A 
few  days  or  a  few  weeks  afterwards— the 
letters  are  without  date,  but  just  before 
the  aiTival  of  these  revolvers,  sent  as  I 
have  stated  to  you  through  the  South 
Eastern  Bailway  Company  to  Monsieur 
Outrequin — Bernard  writes  again  to 
Outrequin  in  those  terms — 

*<  My  dear  Mr.  Outrequin, — My  young  friend 
to  whom  you  were  so  kind  as  to  render  some 
services  during  his  last  stay  in  Paris  will  deliver 
to  Tou  this  note." 

* 

That  I  suppose  is  Hodge. 

"  I  hope  that  you  will  be  willing  again  to  he 
useful  to  him  this  time.  Do  you  think  it  would 
be  possible  easily  to  dispose  at  Paris  of  some 
costly  firearms  " — 

Now  this  is  the  way  in  which  he  intro- 
duces the  revolvers  to  the  notice  of  Ou^e- 

*^  of  the  first  manufacture  of  Biimingham. 
There  will  be  a  good  commisraon  on  them. 
They  are  some  magnificent  revolver  pistels  worth 
150f.  (6/.)  case  included.    Say  what  you  think 
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of  it  to  Mr.  Hodge,  who  will  write  me  the  par- 
ticulars.   Yours  entirely, 

(Signed)    Dn.  Bkrnard.^ 

Tou  will  obseiTe,  gentlemen,  that 
OrHni^B  name,  AUsop,  is  not  mentioned 
here. 

Then  on  the  Satordaj,  also  a  little 
while  before  the  pistols  arrive,  here  is 
this  letter  also  from  Bema/rd  to  OtUrequin-^ 

"  Mj  dear  friend, — ^Thanks  for  the  kindness 
you  have  shown  to  the  friends  I  have  recom- 
mended to  you.  I  write  this  very  day  to  the 
manufacturer  to  communicate  your  reply.  Now 
for  another  affair.  Tell  me  what  real  good  silk 
handkerchiefs  are  worth  in  Pari&->what  colour 
and  what  pattern  is  preferred — how  much  you 
could  afford  to  give  for  each  handkerchief  so  as 
to  keep  a  good  profit  for  yourself.  What  cheap 
stuff  or  other  goods  of  small  bulk  produced  in 
England  are  sold  to  advantage  in  Paris?  If 
there  are  any,  specif^  them  and  send  me  some 
patterns,  if  necessary,  at  once.  Tell  my  Iriend 
Tom"— 

That  is  AUsop — 

'*if  you  see  him  that  I  have  received  his  two 
letters,  that  I  have  seen  all  our  friends,  who  are 
getting  on  very  well  and  are  delighted  to  have 
tidings  of  him.  Let  him  write  to  me  soon.  I 
will  write  to  him  myself  on  Monday.  Tours 
entirely,  Bbrnabd." 

Then  comes  the  last  of  these  letters, 
which  is  also  without  date.  However, 
this  mnst  have  been  sent  at  the  very  same 
time  as  the  revolvers  were  sent  throngh 
King  by  the  South  Eastern  Railway.  He 
writes  thus — 

"  My  dear  Outrequin, — You  will  receive  next 
Tuesday  at  277  [Kne  St.  Denis]  a  packet  con- 
taining two  specimens  of  rich  firearms  from  the 
hest  manufacturer.  The  price  is  150f.,  upon 
which  yon  will  have  a  commission  which  you 
must  fix  yourself  according  to  the  customary 
rate." 

Yon  will  remember  that  he  had  before 
sent  these  as  if  upon  commission  for 
Outrequin  to  sell  to  anybody  whom  he 
might  find  willing  to  be  a  purchaser,  but 
he  now  goes  on — 

"You  must  positively  not  get  rid  of  these 
specimens,  for  I  have  reason  to  believe  that  they 
will  be  eagerly  seized  upon  by  the  Englishman 
that  I  have  recommended  to  you.** 

The  expression  is  gcib/,  that  the  Englishman 
will  be  made  eagerly  to  swallow  them ; 
it  may  not  be  incorrectly  translated  as  I 
have  read  it. 

"  I  have  written  to  him  about  them,  and  he  is 
disposed  to  take  them.** 

That  is  AUsop, 

"  In  that  case  you  will  give  them  to  him  directly. 
I  will  send  yon  others  still  better.  Don*t  tiJk 
about  the  price  to  my  English  Allsop ;  that  will 
be  arranged  between  him  and  me.  I  have  written 
to  him  to  refund  you  immediately  the  money 
you  will  have  to  advance." 


Ton  will  ^oL  have  failed  to  remember, 
gentlemen,  that  these  very  revolyers  which 
were  to  be  sold  to  AUsop  upon  commis- 
sion, that  commission  being  paid  to  Outrc' 
quin,  and  the  price  to  be  settled  between 
AUsop  or  Orsini  and  Bernard  in  England, 
were  the  very  revolvers  which  Pierri  had 
bought  and  Orsini  had  paid  for  some 
month  or  six  weeks  before. 

**  1  have  sent  them  as  he  advises,  leaving  you 
to  settle  for  them, but  I  again  repeat  Allsop  will 
return  you  the  money  immediately.  In  the  par- 
cel there  will  be  besides  a  little  packet  contain- 
ing some  Brai.*' 

I  do  not  exactly  know  what  this  is.  I 
do  not  suppose  it  is  material.  I  am  told 
it  is  something  which  remains  after  the 
distillation  of  tar,  something  in  the 
nature  of  pitch,  which  was  represented  to 
be  pitch  by  Bernard  to  King  at  the  time  he 
despatched  the  parcel. 
*'  Have  the  kindness  to  keep  it  until  claimed  by 
the  chemist  whose  address  is  upon  it.  I  write  to 
tell  him  to  fetch  it.  The  prices  yon  fix  for  the 
stuffs  are  really  so  low  that  the  city  merchant 
who  had  asked  me  to  write  about  them  despairs 
of  being  able  to  make  any  profit  at  that  rate  ; 
still,  he  does  not  entirely  abandon  the  project. 
You  must  if  you  can  send  me  some  patterns  of 
alpaca.  I  hope  that  18«.  8(f.  will  be  more 
fortunate  for  you  than  59.,  and  business  improv- 
ing yon  will  be  able  to  come  and  spend  a  few 
days  probably  here.     Yours  sincerely, 

(Signed)     Dr.  Bernard.*' 

Now,  eentlemen,  upon  this  letter,  which 
prepared  Monsieur  Outrequin  for  AUsop's 
application,  AUsop  waited  upon  him  with 
respect  to  the  revolvers  and  received  them 
and  took  them  away.  This  I  believe  took 
place  about  the  3rd  or  4th  of  January. 

We  have  now  Orsini  in  Paiis,  with  five 
at  least  of  these  grenades,  and  with  two 
at  least  of  these  revolvers ;  and  you  will 
find  that  Orsini,  having  on  his  arrival 
in  Paris  gone  to  an  hotel  where  he  re- 
mained but  for  two  or  three  days,  after- 
wards took  a  lodging  in  a  street  called 
Bue  Monthabor  at  Paris.  He  dwelt  in  this 
lodging  from  about  the  15th  or  16th  of 
December,  when  he  first  went  there,  nntil 
the  very  day  of  the  attempt  upon  the 
Emperor's  life. 

I  must  now  briefly  bring  Pierri  upon 
the  scene  in  Paris.  Tou  have  heard 
that  Pierri  was  the  purchaser  of  the 
revolvers.  What  had  become  of  him  from 
that  time  until  I  think  about  the  7th  of 
January,  I  am  unable  accurately  to 
inform  you.  In  the  meantime,  howevea*, 
Bema/rd,  whom  we  last  parted  with  at 
Brussels  on  the  night  of  the  departure  for 
Paris  of  Orsini,  appears  to  have  gone  again 
to  Brussels  and  been  there  on  Christmas 
Day  and  some  part  of  the  following  day. 
Piern,  whom  we  last  noticed  purchasing  the 
revolvers  at  Birmingham,  off  the  HotUs's, 
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haying  purchased  another  *  reyolver  of 
which  yon  will  hear  something  more  here- 
after, makinfi  the  third,  off  the  younger 
HoUii,  found  his  way  to  Brussels  and 
presented  himself  at  the  Cafi^  Suisse  on 
the  7th  of  January.  It  happened  that 
although  Oraini  had  taken  away  with  him 
five  of  these  instruments,  the  half  of  a 
sixth  grenade  had  heen  left  behind. 
Pi&rri,  accompauied  by  a  person  of  the 
name  of  MacJeenhevm,  presented  himself  at 
Oiorgi*8  with  a  note  from  Bema/rdf  and 
demanded  the  half  grenade ;  by  what  name 
it  was  called  I  cannot  tell,  I  believe  it  was 
called  the  gas  thing  or  the  gas  article 
which  had  been  left  behind ;  and  Oiorgi, 
receiying  a  note  from  Bernard  to  that 
effect,  without  hesitation  deliyered  it  to 
PierrL  Pierri  appears  shortly  or  imme- 
diately afterwaros  to  haye  quitted  Brus- 
sels. On  the  very  next  day,  the  8tb, 
he  arriyed  in  Paris  and  took  up  his  resi- 
dence at  the  house  of  a  Madame  Brien, 
called  the  Hotel  de  France  et  de  Cham- 
pagne, in  the  Bue  Montmartre  at  Paris. 
Pierri  took  room  50,  and  there  he  continued 
to  reside  until  the  day  of  the  attempt. 

I  must  now  briefly  say  to  you  that 
Oo'/nez  appears  also  to  have  come  to  Paris, 
and  he  betook  himself  to  the  same  hotel 
of  Madame  Brien,  and  there  remained 
for  some  two  or  three  days  as  the  seryant 
of  Pierri.  About  the  10th,  11th.  or  12th 
of  January  he  quitted  the  hotel  and  went 
to  an  hotel  called  the  Hotel  de  Saxe- 
Oobourg,  in  the  Rue  St.  Honore,  in  order 
to  make  way  for  a  fourth  person  who 
appeared  on  the  scene,  Carlo  Budio. 
I  shall  now  state  to  you  all  that  I  feel 
warranted  in  stating  at  the  present  mo- 
ment concerning  Budio  and  how  he  came 
to  proceed  to  Paris. 

Let  me  first  say  that  throughout  the 
whole  of  these  proceedings,  as  far  as  we 
can  collect,  the  man  of  money  and  re- 
sources was  Oi'sini.  Of  course  these 
articles  could  not  be  purchased,  nor,  could 
Budio  1  was  going  to  say,  be  purchased, 
but  hired,  to  proceed  to  Paris  and  asso- 
ciate himself  in  this  nefarious  scheme 
with  Oreini,  unless  some  of  the  parties 
were  provided  with  money.  Bernard,  as 
far  as  we  know,  got  his  liymg  by  teaching 
or  interpreting;  he  was  not  a  man  of 
resources;  but  we  find  on  the  26th  No- 
yember — which  perhaps  you  will  remem- 
ber was  the  very  day  that  the  passport 
in  the  name  of  AlUop  was  viae  by  one  of 
the  consuls — Oreini,  only  two  dfays  be- 
fore quitting  England,  presents  himself 
at  the  Bank  of  England,  producing  4261. 
in  gold  and  demanding  bank  notes  to 
that  amount.  He  received  twenty  20^ 
notes,  I  think  three  101.  notes,  and  one  bl. 
note.  He,  therefore,  whom  I  may  call  the 
chief  of  these  associates,  was  in  possession 
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of  these  bank  notes,  the  numbers  of  which 
I  need  not  tell  you  are  known.  On  the 
28th  of  November  he  left  England  and 
never  returned,  and  on  the  2nd  of  January, 
the  very  day  you  will  find  when  Bernard 
put  himself  in  communication  with  Budio 
and  commenced  the  trea^  which  resulted 
in  Budio*8  proceeding  to  Paris — ^npon  that 
2ud  of  January,  when  money  for  that 
amongst  other  purposes  had  become 
necessary,  Bernard  presents  himself  at  the 
office  of  Mr.  SpieLman,  a  well-known  money 
changer  in  the  city,  and  changed  one  of 
these  202.  notes,  writing  his  own  name  in 
his  own  handwriting  upon  the  back  of  the 
note,  one  of  these  very  notes  that  had  been 
received  by  Oreini  on  the  26th  of  November 
at  l^e  Bank  of  England.  On  another  day 
Bernard  presents  another  of  these  202. 
notes  which  Oreini  had  received  from 
the  Bank  of  England.  This  was  on  the 
7th,  and  a  third  was  taken,  as  I  shall 
hereafter  have  occasion  to  detail  to  you, 
from  the  person  of  Pierri  when  he  was 
apprehended  on  the  night  of  the  attempt. 
Therefore,  besides  the  chain  of  evidence 
touching  the  grenades  and  powder  and  the 
revolvers,  you  have  the  receipt  by  Oreini 
of  these  bank  notes  to  a  large  amount,  two 
of  which  are  traced  to  Bernard  and  by 
him  exchanged,  and  a  third  found  upon 
Pram  when  he  was  arrested ;  and  such  as 
were  unspent  were  found  upon  the  person 
of  Oreini  himself  when  he  was  arrested  at 
a  later  hour  of  the  very  same  night. 

On  the  2nd  of  January,  after  he  had 
changed  the  note,  Bernard  proceeded  to  the 
lodging  of  this  fourth  and  the  last  of  the 
parties  to  this  deed,C7arZo  B/udio,who  was  in 
the  deepest  of  distress,  in  a  state  of  absolute 
destitution ;  his  clothes  or  many  of  them 
were  pawned,  and  his  wife,  a  young  person 
who  will  be  called  before  you  as  a  witness, 
was  with  a  young  child,  she  herself  boing 
then  under  eighteen  years  of  age,  living 
in  this  lodging,  like  her  husband,  in  a  state 
of  starvation.  To  this  man  Bernard 
applied.  He  began  by  putting  some 
questions  to  the  wife  as  to  their  condition 
and  their  wants  and  necessities.  I  will 
not  go  through  the  details  of  the  evidence, 
but,  after  giving  her  little  sums  of  money 
from  time  to  time,  and  after  various  com- 
munications, he  persuaded  Budio  to  leave 
London  and  proceed  to  Paris,  and  put 
himself  in  communication  with  Oretni, 
The  wife  was  to  be  allowed  12s.  a  week 
during  the  absence  of  her  husband,  and 
she  was  to  go  to  Nottingham,  I  believe 
the  place  of  her  birth,  at  least  where 
she  had  lived  or  worked  before  her 
marriage,  and  to  Nottingham  she  accord- 
ingly went.  Some  directions  were  given 
to  her  by  Bema/rd  as  to  what  she  was  to 
say  or  what  she  was  to  do  in  conse- 
quence of  this  or  that  appearing  in  the 
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newspapers,  but  that  I  would  rather  leave 
to  the  witness,  for    fear  I    should  fall 
unintentionally  into  inaccuracy;  bat  the 
result  of  the  whole  is  this,  she  was  des- 
patched to  Nottingham  during  her  has- 
oand's  absence.    Ikidio  was  despatched  to 
Paris,  and,  as  you  will  find,  immediately 
became  the  constant  associate  of  Orsim, 
Pierri  and  Gomez.    He  went,  like  Orsvni 
himself,  under  a  false  passport.    I  think 
you  will  find  that    Bemourd   either    ob- 
tained or  endeavoured  to  obtain  for  him 
the    passport,    which    at    last,    by    the 
diligence    of    one    or    the    other,     was 
successfully  obtained  in  the  name  of  Ba 
SUva,  he  being  represented  as  a  native 
of  Portugal.    Sudio  left  London  with  this 
false  passport  on,  I  believe,  the  night  of 
the  StR  of  January,  and  arrived  in  Paris 
on  the  9th  of  Januarv.    About  the  10th 
or  11th  he  appears  to  nave  presented  him- 
self to  Madame  Brien  at  the  Hotel  de 
France  et  de  Champagne,  where  Pierri  was 
residing  with  Oomez.    B^io  is  then  taken 
into  the  lodging,  and  Gomez  is  removed  to 
the  Hotel  de  Baze-Cobourg,  Eudio  sleeping 
in  the  same  room  with  Pierri.    We  have 
now  the  four  in  Paris,  and  it  seems  to  have 
been  the  design  that  by  these  four  the  foul 
attempt  should  be  made.    They  had  the 
five  grenades,  amply  sufficient  to  deal  out 
destruction,  not  merely  to  the  Sovereign 
of  France  and  to  his  Consort,  but  also  to 
a  countless  mass  of  haman  beings  who 
might  be  assembled  at  the  spot.    Upon 
all  trials  in  a  court  of  criminal  judicature 
the  intent  of  him  who  is  charged  with  an 
offence  is  all-important  for  the  considera- 
tion of  the  jury  by  whom  he  is  to  be  tried. 
I  cannot    help  asking   you,  gentlemen, 
whether  it  is  to  be  doubted  that  any  man 
meditating  the    use   by  himself   or   by 
another  of  oven  one  of  these  instruments 
which  I  hold  in  my  hand,  must  not  have 
known,  that  whether  he  should  strike  at 
his  intended  victim  or  not,  he  must  be 
guilty  of  the  murder  of  many  of  his  fellow 
creatures.    It  is  impossible  that  any  man 
could  have  designed  that   one  of  these 
instruments — only  one,  not  six  or  five  or 
three,  but  one — should  be  thrown  at  a  man 
moving  along  a  public  street  in  his  carriage 
without  mischief  or  death  resulting  to 
many  who  must  surround  and    be    as- 
sembled on  the  spot. 

Gentlemen,  the  four  are  now  assembled 
in  Paris ;  they  have  these  fiv^  instruments, 
of  the  sixth  we  have  no  further  account, 
possibly  it  may  have  been  used  by  way  of 
experiment,  or  some  accident  may  have 
happened  to  it,  but  we  have  the  five  in 
the  possession  of  Oreini,  and  we  have  three 
revolvers,  but  the  number  of  those  that 
were  to  act  at  the  moment  were  four.  You 
will  find  that  Oraini,  on  the  8th  of  January, 
proceeded  to  the  shop  of  a  manufacturer 


of  revolvers  of  the  name  of  Devieme,  a 
man  of  respectability  and  intelligence  in 
Paris  who    will    be    called    before  you, 
and  purchased  of  him  another  revolver, 
which  makes  the  fourth — a  revolver  of  six 
barrels.    So  that  you  have  now  four  of 
«these   individuals  concerned   in   project- 
ing  this  attempt.    You  have  five  of  these 
instruments,  they  have  the  requisite  quan- 
tity of  fulminate  of  mercury  for  the  de- 
tonation, and  they  have  now  the  other 
revolver.      They  seem  also,  Pierri  par- 
ticularly   from    the    spot    at  which    he 
had  stationed  himself,  to  have  intended, 
if   the  grenade  should    fail,  if   the  re- 
volver should  fail,  to  stab  the  Emperor. 
Pierri  was  possessed  of  a  dagger  which 
will  be  produced  to  you,  and  he  designed 
to  use  it,   should  all  other  means  fail, 
by  striking  at  the  very  heart  of  their 
intended  victim.     There  is  a  private  en- 
trance which  the  Emperor  enters  when  he 
visits  the  Opera  at  Paris,  and  close  to 
this  entrance  did  this  man  stand  with 
one  of  these  articles  in  his  hand  or  in 
his  pocket,  with  a  revolver,  and  with  a 
poniard,  trebly    armed   for  the  attempt 
that  was  to  be  made.    But,  gentlemen, 
that  is  anticipating.     By  the  8th  or  9th  of 
January  these  four  persons  are  assembled 
in  Paris,  with  all  the  means  of  carrying 
into  effect  the  murderous  scheme  in  which 
they  were  engaged.    Without  mf  troub- 
ling or    perplexing   you    with   any  fur- 
ther   details,  you  will  find  that    during 
the  few  days  which  intervened  between 
the  assembling  of  them  all  in  Paris  and 
the  night  of  the  fatal  attempt  itself,  these 
four  persons  were  daily  in  constant  com- 
munication with  each  other. 

Gentlemen,  this  brings  us  to  the  day 
itself,  the  14th  of  January.  On  that  day, 
between  11  and  12,  Orsini  betook  him  from 
the  Bue  Monthabor  to  the  Bue  Montmartre 
where  Pierri  and  Bvdio  dwelt,  and  where 
they  awaited  him;  he  went  in  and  they 
were  together  it  must  have  been  for  more 
than  an  hour,  for  it  was  1  o'clock  or 
half-past  1,  or  past  1  o'clock  when  he 
left  them.  Gomez,  the  fourth,  appeared, 
I  believe,  just  before  or  just  after  they 
had  separated.  At  5  o'clock  in  the  after- 
noon three  of  the  four  were  again  together, 
the  fourth  also  I  believe,  at  Pierri'a,  and 
they  went  up  to  the  bedroom  No.  50.  I 
should  tell  you  it  was  known  of  course  that 
the  Emperor  and  Empress  were  to  visit  the 
Opera,  also  the  hour  and  the  time  they 
usually  arrived  there,  which  would  be  be- 
tween 8  and  9  o'clock.  At  half-past  6  o'clock 
the  whole  four  were  agftin  assembled 
at  Oreini'e  lodging  at  the  Bue  Monthabor ; 
they  quitted  the  lodging,  one  of  them — I 
believe  Gomez —being  seen  to  carry  in  a 
pocket-handkerchief  something  obviously 
of   heavy  weight,  which  may  have  been 
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one  or  poMibly  two  of  these  insiramentB. 
From  half-put  6  when  they  were  seen 
together,  we  hear  no  more  of  them  until 
juist  before  the  time  of  the  explosion.  At 
that  time  some  hundreds  of  persons  were 
assembled  as  spectators  on  the  spot.  From 
some  circamstance  of  suspicion  to  which  ; 
I  need  not  now  further  advert, (a)  a  police 
officer  went  to  the  Teiy  spot  close  to  the 
private  entrance,  by  which  it  was  expected 
in  a  few  moments  the  Emperor  would  ; 
enter  the  Opera,  and  there  was  found 
Pierri,  who  was  immediately  apprehended 
and  carried  away  to  some  police-station 
or  some  convenient  place  and  searched. 
There  at  the  very  spot  where  but  a 
few  minutes  afterwards  the  Emperor  and 
Empress  did  actually  pass  into  the  theatre, 
there  stood  this  man  with  one  of  these 
instruments  charged  with  the  fulminate 
of  mercurv,  with  a  revolver  loaded  in  its 
five  barrels,  and  with  the  poniard  which 
will  likewise  be  produced  before  your  eyes 
this  day.  Happily,  he  was  led  away,  or 
instead  of  three  there  might  have  been 
four  of  these  projectiles  thrown  into  the 
midst  of  this  multitude. 

In  another  quarter  of  an  hour  the  carriage 
of  their  Majesties  appeared.  The  three 
grenades,as  I  have  stated,  were  thrown  near 
the  carriage ;  almost  countless  wounds — I 
have  menticned  516  being  counted— were 
inflicted,  for  it  is  the  property  of  these 
fatal  engines  of  death  to  burst  into  so 
many  minute  fragments  that  it  is  almost 
impossible  to  calculate  the  number  of 
wounds  which  may  be  inflicted.  It  will 
be  shown  what  happened  to  one  of  the 
horses  ;  one  of  these  instruments  exploded 
near  it  and  nearly  shattered  the  creature 
to  atoms.  The  three  instruments  ex-  • 
ploded  in  rapid  and  almost  immediate 
succession.  Of  course  there  was  a  general 
confusion — a  general  flight.  Orsini  most 
have  stood  in  the  very  front  near  to 
the  Emperor's  carriage,  for  he  himself 
was  severely  wounded  by  one  of  the  frag- 
ments of,  it  is  believed,  the  very  first 
instrument  which  exploded.  Orsini  imme- 
diately retreated ;  he  went  along  the  Bue 
Le  Peletier ;  turning  to  the  left  by  a  cross 
street  and  then  to  the  left  again,  he  entered 
another  street  where  there  is  a  chemist, 
and  to  that  chemist  he  betook  himself  for 
shelter  and  relief,  bleeding  severely.  In 
his  track  vras  found  the  fifth  of  these  in- 
struments. The  first  you  know  was  found 
upon  Pierri;  three  had  exploded,  making 
four ;  the  fifih  was  found  at  a  little  distance 
in  the  track  of  Orsini'a  blood,  between 
the  spot  at  which  he  must  have  stood 
and  the  chemist's  in  whose  shop  he 
took  refuge;  and  a  little  further  on  in 
the  same  direction  before  arriving  at  the 

(a)  See  the  Acte  ^cuxusatiortf  below,  A  pp.  H. 
p.  1241. 
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chemist's  was  found  the  revolver  which 
will  be  produced  to  you,  and  which  Ornmi 
himself  had  purchased  of  DavtMiie.  Omut, 
after  receiving  some  momentary  relief, 
put  himself  into  a  hired  cab  or  fly  and  re- 
turned to  his  hotel ;  there  he  went  to  bed. 
He  was  taken  at  a  later  hour  of  the  night 
lying  in  his  bed,  of  course  keeping  up 
uie  pretence  that  he  was  an  Englishman ; 
but  it  was  by  that  time  known  who  and 
what  he  was,  what  his  real  name  was, 
what  had  been  his  design,  and  what  his 
acts.  He  was  taken,  and  upon  him  or  in  his 
room  was  found  the  false  passport  to  which 
I  have  alluded,  and  the  remainder  of  the 
bank  notes.  He  was  carried  to  prison ;  I 
need  hardly  add  he  has  undersone  his 
trial,  and  expiated  with  his  life  the  crime 
he  has  committed.  Oomest — who  whether, 
he  was  really  in  an  inferior  station  of  life 
or  from  what  cause  I  do  not  know,  had 
acted  as  servant  to  Ornnt  and  Pierri — im- 
mediately after  ihe  explosion  rushed  into 
a  coffee-house  close  b^  kept  by  a  person 
of  the  name  of  Brogai.  There  he  made 
strange  outcries,  calling  for  his  master 
and  saying  that  his  master  was  killed  or 
wounded  or  something  of  that  kind,  pos* 
sibly  alluding  to  Oreini.  After  some  time 
he  was  also  apprehended,  and  in  a  room  to 
which  he  may  have  had  access,  was  found  a 
little  while  after  another  of  these  revolvers 
which  will  be  identified  by  Mr.  HoUis  as 
one  of  those  which  were  sold  by  him  to 
Pierri  and  Ornni.  Rudio  retreated  to  his 
lodgings  in  the  Hotel  de  France  et  de 
Champagne.  Twice  daring  the  night  the 
police  addressed  themselves  to  him,  but 
ne  produced  his  passport ;  everything  ap* 
peared,  as  the  French  call  it,  en  regie; 
he  produced  his  passport  of  Da  £ft2oa,  a 
Portugoese  subject,  and  there  was  no- 
thing to  show  to  the  French  police  that 
he  was  not  a  Portuguese.  He  went  to  bed 
desiring  to  be  called  at  five  in  the  morn- 
ing, and  at  one  in  the  morning,  the  police 
having  probably  received  in  the  mean- 
time more  accurate  and  decisive  intelli- 
gence about  him,  came  and  arrested  him ; 
they  found  in  his  room  another  of  those 
revolvers,  the  third,  the  only  one  still  to 
be  accounted  for.  They  found  another 
poniard  or  dagger,  and  they  found  upon 
this  man  Budio,  who  but  ten  days  before 
bad  been  in  a  state  of  utter  pennilessness 
and  destitution,  260  francs  or  thereabouts 
in  gold,  and  the  two  pistol  cases.  The 
cases  of  the  revolvers  were  likewise  found, 
either  at  the  head  or  the  foot  of  his  bed. 

Gentlemen,  this  concludes  the  history 
of  these  unhappy  transactions.  The  pri- 
soner, upon  intelligence  being  received 
which  led  to  strong  suspicion,  was  appre- 
hended, (a)    Statements  passed  upon  ' 

(a)  See  above,  p.  891. 
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apprehension  which  tend,  like  other  eyi- 
dence  in  the  case,  to  show  sentiments  of 
hatred  against  France,  or  Frenchmen,  or 
somebody  in  France ;  but  he  was  appre- 
hended, and  he  now  stands  before  yon  to 
take  his  trial.     I  believe  that  every  one 
fact  which  I  haye  now  found  it  my  pain- 
ful duty  to  detail  to  you  will  be  com- 
pletely proved  and  substantiated  in  evi- 
dence, and  it  will  be  for  you  to  say  what 
your  verdict  must  be,  when  you  find,  as 
you  must  find,  from  these  chains  of  evi- 
dence, that  this  man,  the  prisoner  at  the 
bar,  was  a  party  in  actual  possession  of 
these  instruments  of  destruction  by  which 
this  murder  was  efiected;  that   he  for- 
warded them  or  conveyed  them  to  Brus- 
sels, and  there  delivered  them  to  Oraini 
himself,  an  actual  present  party  at  the 
murder ;  that  he  who  was  acquainted  too 
with  chemistry,  the  one  of  the  confede- 
rates, therefore,  to  whom  the  task  would 
naturally  be  allotted,  purchased  the  various 
ingredients  which  it  will  be  shown  actually 
composed  and  constituted  the  powder  by 
which  the  murder  was  effected.    He,  too, 
though    he  was   not  the  purchaser,  be- 
came the  nossessor  of  two  at  least  of  the 
revolvers  oy  which  it  was  intended,  if  the 
grenades    should   fail,  that    the    victim 
should  be  sacrificed,   and  he  forwarded 
those  revolvers  with  a  false  tale  to  the 
Outrequins  at  Paris,  and  so  passed  them 
into  the  possession  of  Orsim.     He,  too, 
during  this  time  possessed  himself  of  201., 
and  of  201,  more,  of  the  money  of  Orsini 
necessary  for  the  expenses  inevitably  in- 
curred in  an  enterprise  of  this  character. 
He,  too,  hired  and  purchased  Ruddo  to 
proceed  to  Paris,  where  he  became  a  con- 
federate and  associate  in  guilt  and  crime 
of  Orsini,    If,  gentlemen,  when  all  these 
circumstances  shall  appear  before  you,  if 
either  by  the  eloquence  or  the  ingenuity 
of  my  learned  friend  Mr.  James,  or,  still 
more,  if  by  any  evidence  that  he  can 
offer,  a  defence  shall  be  established,  or 
even  a  reasonable  doubt  raised  in  your 
minds  as  to  the  guilt  of  the  accused,  in 
God's  name,  in  the  name  of  justice,  give 
him  the  benefit  of  that  douDt,  and  send 
him  forth  a  free  and  acquitted  man  from 
this  court.      But,  if  you  shall  be  com- 
pelled to  come  to  any  opposite  conclusion, 
if  the  evidence  be  such  that  you  feel  it 
impossible  to  resist  it,  then  you  must  do 
your  duty  to  God  and  to  your  country, 
and  pronounce  him  guilty. 

Gentlemen,  I  have  done  with  the  state- 
ment of  this  oase,  and  I  should  now  sit 
down  and  proceed  to  lay  the  evidence 
before  yon,  out  that  it  would  be  unbecom- 
ing were  I  to  fail  to  advert  for  a  few 
moments  to  the  intimation  I  have  received, 
that  great  and  important  questions  of  law 
are  to  be  raised  on  this  occasion.    Gentle- 


men, a  question  may  be  raised  whether 
the  prisoner  is  a  subject  of  the  Queen's 
withm  the  meaning  of  this  Act  of  Parlia- 
ment ;(a)  and  whether  the  murder  which 
has  been  committed  in  Paris,  to  which  so 
many  victims  have  fallen  a  sacrifice,  be  a 
murder  the  accessory  to  which  is  punish^ 
able  under  this  Act  of  Parliament. (a)  That 
these  questions  may  be  raised  I  shall  not 
attempt  to  conceal  from  myself,  from  you, 
or  from  tbeir  lordships.  I  think,  if  they 
are,  I  shall  have  no  difficulty  in  at  once 
satisfying  their  lordships,  not  only  from 
principle  but  upon  authority,  that  one 
who  dwells  in  this  country  and  receives 
and  enjoys  the  protection  of  our  laws, 
owes  an  allegiance  to  the  sovereign  which 
makes  him  the  sovereign's  subject  within 
the  meaning  of  this  Act  of  Parliament ; 
and  that  that  proposition,  which  it  would 
be  fearful  indeed  to  doubt  in  its  practical 
oonsequences,  is  supported  by  hish'^nd 
incontrovertible  authorities.  I  forbear  to 
say  more,  but  should  these  questions  be 
raised  it  will  be  for  me  to  attempt  to 
answer  any  objection  that  may  be  made. 
It  will  be  for  their  lordships  to  decide 
whether  justice  will  be  best  attained  by 
determining  the  questions  here,  or  by  re- 
serving them  and  any  other  questions  that 
may  arise  for  the  consideration  of  a  tri- 
bunal which  may  be  composed  of  all  the 
judges  of  the  land. 

Lord  Campbell,  L.G.J. :  I  may  mention, 
for  myself  and  my  brethren,  that  any 
grave  question  of  law  that  may  arise  dur- 
ing the  trial  may  be  reserved  for  the 
decision  of  the  fifteen  judges. 

Attorney- Oenercd :  After  that  intima- 
tion from  your  lordship,  gentlemen,  I 
shall  not  trouble  you  with  another  ob- 
8ei*vation,  but  I  shall  await  the  course 
which  my  learned  friends  for  the  prisoner 
may  feel  it  their  duty  or  mav  think  it 
convenient  to  take.  If,  as  my  Lord  Chief 
Justice  has  observed,  grave  and  important 
questions  should  arise,  they  may  be  re- 
served as  was  done  in  a  case  which  we  all 
remember,  the  oase  of  FroetCb)  I  mean,  upon 
the  special  commission  at  Monmouth,  for 
the  consideration  of  the  whole  fifteen 
judges. 

Lord  Campbell,  L.C.J. :  That  can  now 
be  done  much  more  conveniently  and 
effectually  than  was  the  case  under  that 
commission.  By  the  11  &  12  Vict,  c.  78. 
we  have  power  given  us  to  take  the 
opinion  of  all  the  judges  of  the  Court 
of  Criminal  Appeal,  and  to  respite  the 
execution  of  the  judgment  upon  the  con- 
viction, or  to  postpone  the  judgment  until 
such  questions  shall  have  been  considered 

and  decided. 

■  ■       fc — ■ 

(a)  See  below,  p.  1001. 
(6)  4  St.  Tr.  N.S.  85. 
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AUorney' General :  It  occurred  to  myself 
for  a  moment — and  I  only  say  this,  that 
both  my  learned  friends  and  my  lords  the 
judges  may  not  fail  to  advert  to  the 
point,  if  it  be  a  point — ^that  there  may, 
for  anght  I  know,  be  a  question  whe- 
ther the  proceedings  under  this  Special 
Commission  upon  this  special  Act  of  Par- 
liament are  within  the  Act  of  Parliament 
which  has  created  that  Court.  I  merely 
advert  to  it.  If  thej  be  not,  it  is  of 
little  consequence ;  it  affects  the  form 
of  the  pi*oceeding  only,  for  the  opinion 
of  the  fifteen  juoges  may  yet  be  taken, 
although  I  agree  not  in  so  satisfactory  a 
way.  I  will  only  say  further  upon  this 
point,  Grod  forbia  that  if  there  be  a  poinc 
of  law,  be  it  ever  so  technical,  ever  so 
directly  opposed  to  the  justice  and  truth 
of  this  or  any  other  case,  of  which  it  is 
possible,  according  to  the  laws  of  England, 
that  the  prisoner  should  take  the  benefit, 
God  forbid  that  he  should  not  have  that 
benefit  to  the  last,  and  in  the  greatest  degree 
to  which  it  can  be  extended  to  a  prisoner 
at  the  bar  in  a  criminal  court  of  justice. 
Gentlemen,  I  have  done.  I  lamont  the 
necessity,  to  which  nevertheless  I  have 
yielded  under  a  sense  of  duty,  of  occupy- 
ing BO  great  a  portion  of  your  time  in 
dealing  with  this  case,  but  I  was  desirous 
that  the  whole  of  the  facts  which  I  be- 
lieve will  be  established  before  you  on 
evidence  should  be  clearly  and  yet  concisely 
stated  to  you.  I  have  discharged  that  duty^ 
and  1  leave  the  fate  of  the  prisoner  and  the 
justice  of  the  country  in  your  hands. 

Evidence  pok  the  Cbown. 

Jules  Frwngois  Al^honee  Grcmger  — 
Examined  (through  an  interpreter)  by 
Macaulay, 

1  am  an  inspector  of  French  police,  and 
was  on  duty  at  the  Opera  House  in  the 
Rue  Le  Peletier  on  the  night  of  the  14th  of 
JanuaiT.  The  Emperor  and  the  Empress 
of  the  French  arrived  at  the  Opera  House 
that  evening  at  thirty-five  mmutes  past 
eight.  The  carriage  in  which  they  ar- 
rived was  escorted  by  a  small  squadron  of 
Lancers.  The  street  in  front  of  the  Opera 
House  was  full  of  persons.  On  the  ar- 
rival of  the  carriage,  two  grenades  or 
bombs  were  first  thrown. 

How  do  you  know  that  two  bombs  were 
thrown? — By  the  explosion  that  took 
place;  by  the  two  explosions;  the  double 
explosion.    I  was  wounded  myself. 

Did  you  hear  a  third  explosion  p — ^Yes. 

How  soon  after  the  two  first  p — About  a 
minute  after. 

Did  you  soon  after  find  the  fragments  in 
the  street  P — ^About  twenty  minutes  after. 

Whereabouts    did  you   find    the  frag- 
? — Opposite  the  Opera,  on  the  other 
the  street. 


Cross-examined  by  Edwin  Jame$. 

Ask  him  what  position  he  occupies  in 
the  police ;  whether  he  is  at  the  head  of 
thepolice  P — Inspector, 

Were  you  present  at  Oraini'a  trial  P — 
No. 

Have  you  seen  Eiidio  since  the  trial  P — 
Yes. 

Where  P — In  the  prison. 

Which  prison  P — The  Mazas^  a  prison  in 
Paris. 

How  lately  P— The  day  before  the  execu- 
tion took  place. 

Do  you  know  that  Mudio*8  life  was 
spared  P  Do  you  not  know  that  he  is 
alive  now  and  in  prison  ? — I  did  not  know 
it  then,  but  I  know  it  now. 

Had  you  received  any  instructions, 
either  from  the  Emperor,  or  any  com- 
munication through  the  police,  as  to 
bringing  him  over  here  P — ^No. 

Have  you  not  heard  of  any  in  your 
character  as  inspector  of  police  P — I  have 
heard  it  mentioned  here  in  London,  but 
not  elsewhere. 

Do  you  know  whether  Rudio  is  here  or 
not  P — I  do  not  know. 

After  this  event  on  the  14th  of  January, 
do  you  know  whether  many  arrests  were 
made  in  Paris,  to  the  amount  of  some 
hundreds  P — ^No. 

Who  is  chief  of  the  police  in  Paris  ? — 
Monsieur  BaUeetre, 

Are  you  the  mere  inspector  of  some 
division  of  police  P — Yes,  inspector  of  one 
of  the  arrondisements  of  Paris — the  divi- 
sions. 

What  duty  took  you  to  see  Budio  before 
the  execution  of  OrHni :  how  came  you  to 
see  him  P — I  was  requested  to  go  and  see 
him  with  a  lady  and  gentleman. 

Was  it  for  the  purpose  of  identifying 
some  of  the  parties  connected  with  this 
plofep — It  was. 

Have  you  seen  Ooniez  since  0r9ini*8 
execution  P— No. 

Attomey-Chnerdl:  Or^int  and  Ptarrt  have 
been  executed,  is  that  so  P — ^Yes. 

%Tean  Keller — Examined  (through  an  inter- 
preter) by  Bodkin, 

I  was  one  of  the  Gardes  de  Paris  on  duty 
in  the  Rue  Le  Peletier  on  the  night  the 
Emperor  and  Empress  visited  the  Opera ; 
another  member  of  the  same  corps,  of  the 
name  of  Batty,  was  on  my  left.  Imme- 
diately after  the  explosion  Batty* 9  body  fell 
in  the  gutter  by  the  footpath.  I  saw  some 
blood  flow  from  the  forehead  over  the  loft 
eye.  Batty  was  taken  up  and  carried 
into  an  hotel  near  the  place.  When  he 
was  examined  at  the  hospital,  besides  the 
wound  on  the  head,  another  wound  was 
found  on  the  left  breast,  and  one  on  the 
right  arm.    He  died  in  twenty-four  hoars. 
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CroflS-examined  by  Edwin  James. 
Batty  was  a  Frenchman. 

EmUe  Bretdlier — Examined  (through   an 
interpreter)  by  WeUhy, 

I  was  a  Btndent  of  medicine  at  the 
Hospital  Lariboisi^re  on  the  evening 
of  the  14th  of  January  last.  I  Baw 
wounded  men  brought  there  that  even- 
ing. Among  them  was  one  of  the 
name  of  Batty.  He  died.  I  examined 
Batty* 8  woundjs :  one  wound  in  the  fore- 
head, another  wound  penetrating  the  left 
breast,  another  in  the  arm,  besides  six 
others  of  no  importance. 

Did  you  extract  anything  from  auy  of 
his  wounds  P — Nothing  was  extracted  be- 
fore his  death,  because  he  was  dying ;  but 
at  the  post-^mcfrtem  examination  which  took 
place  I  extracted  a  projectile  fh)m  the 
forehead,  and  another  from  the  left  breast,  ! 
and  another  from  the  right  arm. 

Have  you  any  [of  those  projectiles  with 
you? — ^Yes,  I  have  one,  that  from  the 
chest.    {Handing  it  in.) 

What,  according  to  your  judgment,  was  , 
the  cause  of  BaMy'8  death  ? — ^e  wounds  \ 
in  the  head  and  the  chest,  each  of  them 
being  mortal. 

Cross-examined  by  Edwin  James, 

Were  you  present  at  Oraini'e  trial  P —  ' 
No.  i 

The  Foreman  of  the  Jury:  Why  have 
you  not  the  other  two  projectiles  with  | 
you  P — I  had  them  in  my  possession  for  a  I 
certain  time,  but  the^  were  given  after- 
wards, one  to  M.  Tardteu,  the  physician  of 
the  hospital,  and  the  others  I  do  not  know  j 
what  became  of  them.    Several  were  ex-  i 
tracted  from  others,  which  were  given  to  ' 
different  persons.  | 

The  Foreman :  They  ought  to  have  been 
here. 

CUmdel  Petiijean  (Marshal  de  Logis  en  I 
chef  of  the  Gardes  de  Paris)  also  spoke  as  i 
to  Batty*8  death.  | 

Cross-examined  by  Edwin  James. 

I  was  not  at  the  Opera  on  the  evening  i 
of  the  14th.    I  had  only  ordered  the  men  ' 
out.    I  learnt  that  the  Emperor  of  the 
French  was  going  to  the  Opera  at  half-  | 
past  six  o'clock  in  the  evening.    The  Pre-  I 
lecture  of  Police  sends  word  to  the  bar- 
racks when  the  Emperor  is  going  out. 
The  Emperor  was  in  the  habit  of  going 
to  the  theatres  sometimes  two  or  three 
times  in  a  month,  and  sometimes  he  might 
be  a  whole  month  without  going  there.       i 

M.  Ambrose  Tardieu^lEz%mined  (throush  , 
an  interpreter)  by  the  Attorney 'OeneraT.    j 

I  am  a  Professor  in  the  School  of  Medi-  i 
cine  in  Paris.      I  was  cluarged  by  the 
Judge  of  Instruction  to  visit  all  the  per- 


sons who  wore  wounded  upon  that  day, 
and  those  who  died  since. 

How  many  persons  were  wounded  P 

James  objected  that  the  indictment  only 
charged  the  death  of  two  persons,  BcUty 
and  a  person  unknown,  and  that  the  evi- 
dence was  calculated  to  prejudice  the 
prisoner. 

Lord  Camfbbll,  L.C.J. :  This  evidence 
would  only  be  admissible  to  show  the 
nature  of  the  things  exploded. 

James :  This  witness  has  no  knowledge 
how  these  wounds  were  inflicted. 

Attomey-Chneral :  He  might,  I  will  ask 
him;  but  it  is  essential  to  ascertain  the 
effects  actually  produced  by  these  pro- 
jectiles to  show  their  nature  and  cha- 
racter. 

Pollock,  C.B.  :  A  scientific  gentleman 
miffht  state  the  probable  consequences  of 
suon  an  explosion  without  causing  the 
prejudice  likely  to  arise  from  evidence  of 
the  extensive  mischief  that  was  done. 

Attomey'Oeneral :  A  scientific  gentle- 
man could  only  speak  from  specmation, 
whereas  this  gentleman  can  speak  to  the 
fact.  This  is  the  first  instance  that  any 
instrument  of  this  description  has  been 
known  to  exist  in  the  world. 

James :  We  are  now  trying  a  murder  by 
Orsini.  I  do  not  object  to  evidence  that  a 
policeman  was  there  and  was  killed. 

Pollock,  C.B. :  In  criminal  cases  you 
always  begin  by  proving  the  corpus  delicti 
and  then  connect  the  prisoner  with  it. 
The  wounding  of  these  persons  is  no  part 
of  the  corpus  deiUcti. 

Attorney' Oeneral :  This  evidence  is  ne- 
cessary to  connect  the  instruments  which 
will  be  proved  to  have  been  in  the  pri- 
soner's possession,  with  those  which  were 
seen  to  explode  and  cause  this  mischief. 
It  is  necessary  to  go  by  stages. 

Lord  Campbell,  L.C.J. :  I  think  it  would 
be  better  to  postpone  this,  but  I  am  by  no 
means  of  opinion  that  it  is  inadmissible. 

Attorney-General :  Did  you  see  any  frag- 
ments or  any  iron  instrument  on  that 
occasion  P — I  saw  about  thirty. 

Were  those,  in  vour  judgment,  such 
fragments  as  would  be  produced  by  the 
explosion  of  an  iron  instrument,  of  a 
grenade  or  shell  P 

Lord  Campbell,  L.C.J. :  If  you  will  hand 
him  a  part  of  the  grenades  he  will  be  able 
to  state.    {It  was  ha/nded  to  the  witness,) 

Attorney 'General:  Were  the  fragments 
of  which  you  speak  of  that  character  and 
material  P — They  were  of  this  material, 
but  much  smaller. 

Did  they  vary  in  siae  ? — They  varied 
very  mach,  from  the  size  of  a  grain  of 
coal  to  the  size  of  a  lentil  or  a  small  pea, 
or  a  cherrystone. 

Were  the  wounds  such  as  would  be  likely 
to   be  inflicted  by  the  explosion  of  an 
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instrament  like  that  when  charged  with 
detonating  powder,  fulminate  of  mercury  P 
{One  of  the  grenades  was  here  handed  to 
the  iintness.) — ^For  me  it  is  not  doubtful, 
inasmuch  as  that  results  from  the  smooth 
surface  on  the  one  side  and  the  small 
rings  or  screws  on  the  other. 

Would  the  fragments  be  extremely 
numerous  ? — Extremely  numerous. 

In  your  judgment,  would  the  explosion 
3f  three  such  instruments  thrown  amongst 
a  great  crowd  of  persons  be  likely  to 
inflict  wounds  upon  a  very  great  number? 
— A  great  number  of  wounds. 

Now,  I  apprehend  that  I  may  put  the 
question.  Did  you  visit  a  great  number 
of  persons  shortly  after  the  occurrence, 
whom  you  found  with  such  wounds  as 
these  projectiles  would  be  likely,  upon 
their  explosion,  to  inflict  P 

James  again  objected.  The  evidence  of 
the  injury  actually  done  is  only  calculated 
to  prejudice  the  prisoner.  The  charge  is 
of  murdering  BaJbt/y  and  another  man  un- 
known. Further,  in  strictness,  it  should 
first  be  shown  that  these  wounds  were 
inflicted  by  the  grenades. 

Lord  Campbell,  L.G.J. :  I  am  of  opinion 
that  the  evidence  is  admissible,  aud  I 
believe  that  is  the  opinion  of  my  learned 
brethren. 

Pollock,  C.B.  :  As  soon  as  '^the  wit- 
ness has  established  that  the  wounded 
persons  whom  he  attended  had  received 
wounds  inflicted  by  what  were  probabljf 
fragments  of  an  exploded  bomb,  that  is 
instantly  evidence  for  the  purpose  of  rais- 
ing the  question  of  mischief  that  might 
be  produced — that  is  admissible  evidence. 

t7acjii68     Franfois      Villeite—  Examined 
(through  an  interpreter)  by  I£acaula/y. 

A  veterinary  surgeon  at  Paris.  Spoke 
to  finding  fragments  of  a  projectile 
in  the  body  of  one  of  the  horses  of  the 
Emperor's  carriage  which  was  killed  in 
the  explosion. 

M.  EsHen — Examined  by  WeMty. 

An  inspector  of  the  French  police. 
Produced  the  fragments  mentioned  by  the 
last  witness,  and  other  fragments  picked 
up  in  the  Bue  Le  Peletier,  and  spoke  to 
arresting  Pierrt, 

When  the  Emperor  visits  the  Opera,  as 
he  did  on  that  evening,  is  it  usual  to 
make  any  preparation  beforehand  by  way 
of  illumination  P — ^Always. 

About  what  time  in  the  evening  would 
these  preparations  commence  P  —  They 
commenced  about  eight  o'clock,  or  shortly 
before  eight ;  thereabouts. 

About  what  time  did  the  Emperor  ar- 
rive that  evening  P — The  Emperor  arrived 
about  half -past  eight,  or  sooner;  T  cannot 
be  certain. 

EVIDBAGS  VOB  IBS  CSOWV* 


Tou  say  you  arrested  Joseph  Pierri  ? — I 
helped  to  arrest  him. 

Was  that  before  or  after  the  explosion  ? 
— Before. 

How  long  before  P — It  might  have  been 
ten  or  fifteen  minutes  thereabouts,  not 
much  difference. 

Had  you  known  him  before  P — I  had,  as 
a  refugee. 

Did  you  see  him  executed  afterwards  P 
—I  did. 

Was  he  searched  P — He  was,  in  the 
Guard  House,  what  we  call  the  Corps  de 
Garde  in  the  fiue  Bossini,  underneath  the 
Opera. 

What  did  you  see  found  upon  him  P — A 
couteau  poniard  which  I  produce,  a  five- 
chamber  revolver  loaded  and  capped,  a 
shell  or  grenade  as  you  may  call  it.  That 
is  it  {handing  it  in). 

Id.  what  state  was  that  grenade  when  it 
was  taken  from  Pierri  ? — It  was  loaded  and 
capped;  each  of  these  chimneys  was 
covered  over.  The  nipples,  if  you  like  to 
call  them  so — ^I  like  to  call  them  chim- 
neys— were  covered  with  a  cap,  and  besides 
it  was  wrapped  up  in  a  black  piece  of  silk. 

Have  you  got  that  covering  P — ^No,  it 
has  been  lost,  it  has  been  mislaid;  we 
never  could  find  it  again,  but  I  opened  it 
myself. 

You  stated  that  this  instrument  was 
loaded ;  what  do  you  mean  by  that  P — I 
mean  that  there  was  a  charge  in  it  of 
some  sort  of  powder  which  at  the  time  I 
did  not  know.  The  revolvers  were 
numbered. 

Did  you  take  from  PierribS  person  any 
money  P — Some  gold,  a  little  silver,  a  few 
halfpence,  and  a  Bank  of  England  note  for 
twenty  pounds  {prodwied). 

Cross-examined  by  James, 

Pierri  was  an  Italian,  OrsirU  was  an 
Italian,  Carlo  BMdio  was  an  Italian,  and 
Qomez  also  was  an  Italian. 

Do  you  know  when  it  was  that  the 
Emperor  decided  not  to  execute  Etudio  f — 
I  do  not. 

Have  you  taken  any  statement  or  evi- 
dence  from  Bttdio  connected  with  any 
charge  P — Never. 

When  did  you  hear  of  the  Emperor's 
intention  to  go  to  the  Opera  P — Say  about 
five  o'clock. 

Where  was  that  communicated  to  you  P 
— At  ihe  Prefecture,  at  our  office. 

That  would  be  a  secret  communication 
to  you  P — Oh,  not  at  all,  everybody  knows ; 
it  is  quite  public. 

Was  there  any  advertisement  of  it  or  any- 
thing P — There  was  no  advertisement,  bat 
by  the  preparation  anyone  might  know  of 
it. 

What  preparation  P — ^The  preparatioB 
for  the  illuminations. 
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What  time  did  that  commenoe  P — ^It 
might  bo  abont  four  or  five  o'clock. 

Were  there  many  troops  with  the 
Emperor  that  night? — Aboat  twenty  or 
twenty-five — a  small  detachment  of 
cavalry  and  the  Gardes  de  Paris  as  in- 
fantry ;  a  company  generally  speaking. 

Louis  Francois  Bevisme  —  Examined 
(throogh  an  interpreter)  by  the 
A  ttomey-  OeneraL 

Are  yon  a  gunsmith  and  a  manufacturer 
of  revolvers  at  Paris  P — Yes. 

Were  you  present  and  did  you  assist  in 
extracting  the  charge  or  detonating  pow- 
der from  the  grenade  which  is  there  P — 
Tes,  I  extracted  it  myself. 

When,  at  what  time? — The  next  day 
after  the  attempt. 

The  morning  of  the  16th? — In  the 
evening  of  the  15th. 

How  did  you  extract  the  charge? — ^I 
extracted  it  with  a  great  deal  of  precau- 
tion, because  it  is  very  dangerous;  dry, 
without  wetting  it,  in  order  to  preserve  the 
material  pure. 

Will  yon  be  good  enough  to  explain  in 
what  way  the  charge  would  ignite  before 
an  explosion  upon  the  ordinary  use  of  an 
instrument  of  that  kind  ? — The  fulminate 
of  mercury  is  very  subtle  ;  it  ignites  not 
only  by  the  percussion,  but  likewise  by 
friction.  The  fulminate  of  mercury  being 
very  subtle,  I  unscrewed  it  myself.  I 
was  obliged  to  run  the  risk  of  having  it 
explode  in  my  hands — it  might  not  have 
happened. 

Tnen  on  the  casting  of  the  instrument 
charged  on  the  ground,  what  is  it  that 
would  occasion  the  explosion? — It  is 
so  made  that  on  bein^  thrown  from 
the  height  of  fifty  centimetres  (corres- 
ponding to  one  foot  and  a  half)  the  ex- 
plosion would  immediately  take  place, 
because  the  lower  part  of  tne  grenade  is 
so  much  heavier  than  the  upper  part,  and 
it  would  always  fall  on  the  lower  part, 
and  then  the  percussion  caps  would  ignite 
the  fulminate  of  mercury. 

Then  when  completely  charged,  each 
nipple  or  chimney  is  covered  by  a  cap  or 
capsule  ? — ^Tos,  it  was  presentea  to  me  in 
that  way. 

You  have  said  that  the  charge  consisted 
of  fulminate  of  mercury ;  of  what  ingredi- 
ents is  that  charge  composed  P — A  solu- 
tion of  mercury  by  means  of  nitric  acid ; 
during  the  reaction  alcohol  is  introduced, 
the  operation  is  performed,  and  nitric 
vapours  or  ethers  are  discharged  in  con- 
sequence so  as  to  form  the  fulminate  of 
mercury. 

Then,  in  fact,  the  three  ingredients  are 
nitric  acid,  alcohol,  and  mercury  P — Mer- 
cury   first,   then    nitric    acid,  and  then 


alcohol — ^the  nitrate  of  mercury  is  precipi- 
tated to  the  bottom  by  its  nature. 

MaHinetf  a  Commissary  of  Police  in 
Paris,  produced  and  identified  a  fragment 
of  iron  picked  up  near  the  Opera  after  the 
explosion. 

Joseph  Taylor — Examined  by  Bodkin, 

I  reside  at  Birmingham,  and  «arry  on 
there  the  business  of  an  engineer. 

Did  you  make  that  P  (handing  one  of  the 
two  remaining  arenades  to  the  toiinese) — ^Yes. 

Did  you  make  any  others  of  the  same 
description  P — I  made  six ;  three  this  size, 
and  three  a  size  larger — an  inch  larger  in 
diameter. 

Attorney-General:  What  is  the  dia- 
meter ? — About  three  inches. 

Bodkin :  When  did  you  first  see  the  per- 
son who  ordered  you  to  make  them  P--On 
the  16th  of  October  last  year. 

By  what  name  did  you  know  the  person  ? 

Jofmea  objected ;  this  is  not  a  charge 
of  conspiracy.  It  should  be  shown  tb^t 
the  prisoner  was  a  party  to  the  order,  or 
that  he  wounded  somebody. 

Attorney- Oeneral :  It  is  part  of  the  his- 
tonr  of  the  transaction. 

Lord  GAMPfiELL,  L.G.J. :  It  relates  to  a 
fact.    I  think  the  question  a  proper  one. 

Witness :  Thomas  AUsop, 

Be  so  good  as  to  give  us  a  description 
of  that  person. — He  was  a  man  of  about 
six  feet  high,  rather  stout,  and  stooped  a 
little. 

About  what  age  did  he  ap])ear  to  be  ? — 
I  think  about  fifty  or  sixty.  I  cannot  say 
exactly,  I  only  saw  him  twice ;  fifty  or 
sixty  years  of  age  I  should  think  he  was  ; 
fifty  probably. 

Dia  you  notice  whether  be  had  any 
defect  in  hearing? — I  think  he  was  a  little 
dull  of  hearing. 

Did  you  make  these  grenades  from 
models  which  he  furnished  to  you  P — Yes, 
made  of  wood. 

Had  you  ever  made  any  such  thing 
before  P — No. 

Do  you  make  at  your  works  shells  and 
projectiles  for  war.  purposes? — ^No,  only 
as  models  for  experimental  afiairs ;  some- 
times I  have  done  a  thing  of  that  sort. 

YoQ  say  you  saw  him  twice.  When  was 
the  other  time  you  saw  him  ?  This  was 
on  the  16th  of  October  P— On  the  23rd  of 
November. 

Had  you  in  the  interval  any  correspon- 
dence with  him  P — ^Yes. 

James:  I  don't  suppose  my  learned 
friend  means  to  read  those  letters. 

Attomey-Oeneral :  1  do  not  propose  to 
read  them,  I  am  going  to  prove  the  hand- 
writing in  order  to  identify  the  indi- 
vidual. 

By  Bodkin:  I  received  these  letters 
during  the  time  that  the  things  were  being 
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monufac tared.  A  nipple  was  brought  to 
me  as  a  pattern.  I  do  not  make  them 
mvBelf;  I  proonred  three  dozen  besides 
what  were  placed  in  the  grenades.  I 
bought  them  from  a  ganmaker.  There 
were  twenty-five  screwed  in  each  shell, 
when  on  the  23rd  of  November  I  delivered 
the  shells  and  nipples  to  AlUop  at  Bir- 
mingham ;  82. 4s.  was  paid  to  me  by  AUeop. 

Is  that  another  of  the  grenades  you 
made  P  {handing  to  thewitneaa  one  produced 
by  M.  Estien) — ^Yes. 

Lord  Campbell,  L.C.J. :  And  delivered 
to  whom  ? — To  Alls&p. 

Bodkin :  Look  at  these  fragments  {hand- 
ing  those  produced  to  thA  wUneBe)  and  see 
whether  they  are  part  of  some  of  the  other 
grenades  that  yon  then  made  P — I  think 
they  are  evidently  parts  of  one  of  these. 

Jost  look  at  the  larger  bit  and  see  if 
yon  find  a  groove  in  it  r — ^Yes,  this  is  the 
centre  part  that  was  blown  ont  of  the 
circle  of  nipples  that  was  placed  inside. 
The  centre  hole  was  blown  in,  and  the 
others,  or  portions  of  the  side,  blown  away. 

The  holes  perforated  the  grenades  in- 
teriorly, did  they  not  P — Yes. 

AUorney'Oefneral :  Have  yon  ever  seen 
AUsop  since  P — ^No. 

Oeorge  Morrteon — ^Examined  by  Clerh. 

I  am  a  conveyancer,  and  reside  at 
Beigate.  I  knew  Mr.  Thomcu  AlUop  of 
Nntfield.  I  knew  him  only  by  being  con- 
cerned for  him  in  the  sale  of  some  portion 
of  his  Nntfield  property.  He  lived  at 
Nntfield  in  1853, 1  know  ;  and  in  1854 ;  in 
fact  more  or  less  np  to  within  the  last 
twelve  months  ;  part  of  his  family  reside 
there  now.  I  am  acquainted  with  Mr. 
AUsop^t  handwriting  from  his  correspon- 
dence with  me. 

Will  you  look  at  these  letters  (handing 
him  letters)  and  say  whether  in  your 
opinion  these  are,  or  are  not,  in  Mr.  AU- 
8ov*8  handwriting  P — There  is  one,  19  Nov., 
I  believe  that  is  Mr.  AVeop'e  signature ; 
here  is  another,  Nov.  2l8t,  siffned  "  T. 
AlUop,'*  thai  I  believe  to  be  his  hand- 
writing; here  is  another,  Nov.  23rd, 
which  lalso  believe  to  be  his  handwriting ; 
here  is  one,  Nov.  17th,  which  I  have  a 
doubt  about ;  the  writing  is  so  difi'erent 
from  the  other  that  I  cannot  speak  posi- 
tively to  it,  but  it  seems  to  have  oeen 
written  with  a  difi'erent  sort  of  pen.  I  last 
saw  Mr.  AlUop  in  the  beginning  of  last 
September,  when  I  met  him  in  London. 

Attomey'Oenerdl :  Just  look  at  that 
signature,  **  T.  AlUop,**  and  see  if  you 
believe  that  to  be  Mr.  AlUop*8  hand- 
writing {hamdmg  a  paper  to  the  wiinees). 

Lord  Cahpbell,  L.C. J. :  Is  this  another 
letter  P 

Attomey'OeneraZ :  This  is  a  bank-note. 

Witness :  Yes,  that  looks  like  it. 

EVIDBHCX  VOB  THB  CkOWN. 


Lord  Cakfbell,  L.C.J. :  Did  you  ob- 
serve any  similarity  P — Well,  I  really  can- 
not speak  positively  to  that ;  my  belief  is 
very  feeble  on  this  point ;  still,  it  is  like 
his  name. 

Jonathan  Whicker — Examined  by  the 
Aitcm&y-  Oeneral. 

Have  you,  on  instructions  which  yon 
have  received,  made  attempts  to  find 
Mr.  AlUop  f — I  have. 

During  how  long  a  time  P — During  these 
five  weeks. 

Did  you  apply  at  his  last  known  place 
of  abode  P — ^I  did. 

Where  was  that  P — In  Clapham  Terrace, 
Clapham  Common. 

Did  you  find  his  wife  and  family  or 
anybody  belonging  to  him  living  there  P 
— He  left  there  on  the  27th  of  February, 
leaving  his  wife  behind. 

Have  you  seen  anywhere  placards  exhi- 
bited ofiering  a  reward  for  nis  apprehen- 
sion P — I  have. 

John  Bogers — ^Examined  by  MacoMlay. 

I  searched  the  prisoner's  room  at  10,  Bark 
Place,  B^swater,  on  Sunday  the  7th  of 
March.  I  found  this  letter  with  other 
papers  under  the  bed  amongst  some  other 
dirty  pieces  of  paper.  There  is  some 
writing  on  the  back  of  that  letter.  I  have 
seen  the  prisoner  write  once,  one  letter. 
I  believe  this  to  be  his  handwriting  to  the 
best  of  my  opinion. 

Cross-examined  by  Edwin  James. 

I  searched  every  piece  of  paper  in  the 
room.  I  picked  this  up  the  same  as  I  did 
any  other  piece. 

Did  you  find  some  chemicals  and  photo- 
graphs at  his  house  P — I  did. 

The  materials  for  photography  P — I  am 
not  aware  of  what  they  consisted. 

What  were  they  P — I  found  three  photo- 
graphs which  are  here. 

Did  you  find  any  bottle  of  naphthaline  in 
a  square  box — do  you  know  what  chemi- 
cals are  used  for  the  purpose  of  photo- 
grai>hy  P — I  do  not. 

Did  you  find  a  souare  box  and  some 
naphthaline  in  it  P — 1  found  a  square  box 
with  something  in  it  which  smelt  very 
like  gas ;  it  had  a  gaseous  odour  from  it, 
but  I  could  not  say  what  it  was. 

Did  you  find  any  coal  tar,  which  is  the 
residuum  of  eas  P — I  found  a  bottle  oon- 
taining  a  black  substance. 

Did  it  smell  like  coal  tar  P — ^It  did. 

What  room  of  the  house  was  this  in  P — 
In  a  back  room  over  the  kitchen  belonging 
to  the  house — the  landlady's  kitchen.  I 
saw  the  prisoner  write  at  Scotland  Yard 
Police  Office  a  letter  to  Mr.  Wyld;  it  was 
given  to  me  to  copy.  That  is  the  oppor- 
tunitv  I  have  had  of  becoming  acquainted 
with  ois  handwriting. 
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Powell — Examined  by  the  Attorney' 
General, 

Confirmed  the  last  witness  as  to  the 
memorandnm  on  the  letter  being  in  the 
prisoner's  handwriting. 

Cross-examined  by  James, 

How  long  have  you  known  Bemwrd  ? — 
Since  August  last. 

How  have  you  known  him  then? — He 
came  to  our  office  in  the  City  as  a  trans- 
lator of  the  Spanish  language. 

Attorney 'Oeneral :  I  now  propose  to  read 
this  letter. 

James:  I  submit,  my  lords,  that  this 
letter  cannot  be  read. 

Lord  Campbell  :  We  are  most  ready  to 
hear  you  at  full  length,  but  will  your 
argument  extend  beyond  the  time  we  pro- 
pose to  sit  t/O-day  ? 

James:  Yes,  I  think  it  will — I  shall 
have  to  cite  several  cases. 

Lord  Campbell:  Very  well,  then,  we 
had  better  not  hear  you  now. 

Margaret  Parker — Examined  by  Olerk, 

I  am  the  landlady  at  10,  Bark  Place, 
Bayswater.  Dr.  Bernard  in  the  month 
of  February  last  occupied  a  little  room 
at  the  back  of  the  house  over  the  kitchen. 
I  pointed  out  that  room  to  the  police 
officer  Rogers.  Dr.  Bernard  had  lodged 
with  me  in  Bark  Place  from  three  to 
four  years,  but  the  family  has  been  with 
me  for  six  or  seven  years ;  there  is  the 
wife  and  the  mamma.  I  have  known 
him  residing  in  England  about  six  years  ; 
he  was  lodging  alone  when  taken  into 
custody. 

Cross-examined  by  Edwin  Jcm.es. 

Were  you  present  when  the  policeman 
found  that  letter  P — I  was  in  the  room. 

Did  you  see  him  find  it  P — ^No,  my  back 
was  turned  at  the  time. 

Had  Dr.  Bernard  any  books  there? — 
Several ;  a  great  many. 

Did  you  observe  what  the  policeman 
was  doing  when  he  found  the  letter,  or 
very  shortly  before  ? — Looking  over  some 
books. 

Did  you  see  whether  that  letter  was  in 
any  book— used  as  a  marker  in  any  book? 
— No,  I  did  not  see  it. 

Did  you  see  the  policeman  looking 
under  the  bed  when  he  found  the  paper? 
— ^No,  I  did  not  notice,  my  back  was 
turned. 

Were  you  in  the  room  with  him  P— Yes, 
I  was  in  the  room. 

Did  he  tell  you  he  had  found  a  letter  P 
—Yes. 

Where  did  he  tell  you  he  had  found  it  ? 
— In  a  book,  I  think. 

A  Juror:  Was  there  any  other  officer 
with  him  at  the  time  P 
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James:  Was  there  any  other  officer,  or 
was  it  Rogers? — There  was  a  man  with 
him,  but  who  he  was  I  did  not  know. 

A  Juror :  A  person  in  private  clothes,  1 
suppose  P — Yes. 

James:  Let  Rogers  come  forward  (the 
witness  Eogers  here  stood  forward).  Is 
that  the  man  P — Yes. 

Is  that  the  man  who  told  you  he  found 
it  in  a  book  P — Yes. 

Did  he  tell  you  he  found  it  open  as  a 
marker  in  a  book? — No,  he  did  not  say 
anything  about  a  book,  he  said  he  had 
found  the  letter. 

He  had  found  the  letter  in  a  book? — 
Yes. 

Lord  Campbell,  L.C.J. :  What  did  he 
say  in  your  hearing? — He  said  that  he 
had  found  the  letter;  he  said,  "Look 
here,"  and  I  asked  what  it  was,  and  ho 
said  it  was  the  name  of  Allsop  on  the 
letter. 

But  did  he  say  he  had  found  it  in  a 
book  P — In  a  book. 

Did  he  sav  so  P — Yes. 

James :  He  said  to  the  other  man,  **  Look 
here,  I  have  found  the  letter,"  and  that  he 
had  found  it  in  a  book  P — Yes. 

Was  he  searching  Dr.  Bernard* s  books 
at  the  time  P — Yes,  he  was. 

A  Juror:  Should  you  know  the  other 
party  that  was  with  him  if  you  saw  him  P 
— I  think  I  should. 

James :  I  suppose  they  were  both  police- 
men in  plain  clothes  ?— 1  cannot  say  who 
the  other  was. 

They  were  in  plain  clothes,  not  in  a 
policeman's  dress  P — No. 

Where  were  these  books  of  Dr.  Bernard* s 
kept,  in  which  he  said  he  had  found  the 
letter  P — In  the  room  over  the  bed. 

Open,  upon  a  shelf? — Yes,  open. 

I  mean -the  shelf  was  open,  not  locked 
up  in  any  way  P — No. 

In  your  presence  did  they  take  any 
letters  from  under  the  bedP — Not  any 
other  letters  that  I  know  of,  of  conse- 
quence. 

I  think  you  heard  the  man  say,  '*  Here,  I 
have  found  a  letter  with  Allsop* s  name  "  P 
— He  said  he  had  found  a  letter,  and  I  said 
"  What  is  it  P  '*  and  he  said,  "  Why,  here  is 
Allsop's  name  at  the  back." 

Lord  Campbell,  L.C.J. :  Did  you  see 
him  take  any  papers  from  under  the  bud  P 
— No,  I  do  not  think  I  did. 

James:  Did  you  look  under  the  bed 
yourself  to  see  if  there  were  any  papers 
there  P — No,  I  was  in  the  room  part  of  the 
time,  not  all  the  time. 

There  were  photographic  materials  in 
the  room,  were  there  not  P — Yes. 

Did  Dr.  Bemcird  employ  himself  in  his 
leisure  hours  with  photography? — I  can- 
not say ;  they  were  in  the  room. 

Let  us  have  it  all  out.    I  believe  the 
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policeman  found  a  pistol  there,  did  he  not  P 
—Yes. 

Had  that  pistol  been  lying  in  the  room 
for  abont  three  years  P — I  cannot  say. 

How  long  had  yon  known  that  pistol  to 
be  there  P — I  cannot  say,  I  never  saw  the 
pistol  before  ;  I  saw  the  case,  bat  not  the 
pistol. 

How  long  have  yon  seen  the  case  there ; 
for  how  many  years  P — I  should  think  four 
years. 

Did  they  take  away  the  case  P — Tes. 

And  that  case  which  they  took  away 
had  been  lying  in  his  room  for  about  four 
years? — Yes.  ' 

Did  you  see  the  pistol,  or  did  they  take 
away  the  case  without  you  seeing  what 
was  in  it  P — I  saw  the  pistol,  and  it  was  not 
loaded. 

Did  they  take  it  from  the  case  in  your 
presence  P — They  took  it  out  and  showed 
it  to  me. 


Be-examined  by  the  Attorney- Oeneral. 

Were  you  attending  particularly  to  what 
passed  P — Well,  I  was  in  the  room,  but  my 
back  was  turned  at  the  time.  I  was  look- 
ing at  the  window,  obserying  the  window 
at  the  time  the  letter  was  found. 

What  I  would  ask  you  is  whether  your 
attention  was  directed  to  Bogers,  the 
policeman,  at  the  moment  that  he  found 
the  letter  P — Yes,  I  was  paying  attention 
to  what  he  was  doin^,  but  still  my  back 
was  turned  so  that  I  did  not  see  him  take 
the  letter  out  of  the  book. 

Did  yon  turn  round  thenp — ^Yes,  I 
turned  round  when  he  spoke. 

And  when  you  turned  round,  just  de- 
scribe if  you  can  where  he  was  standing 
and  what  he  was  doing  p — He  was  looking 
over  the  books. 
The  books  P— Yes. 

And  those  books  were  over  the  bed,  you 
sayP — ^Yes,  and  then  he  said  to  the  man, 
"  Here  is  the  letter,"  and  I  asked  him 
what  it  was,  and  he  said  there  was  AUsop's 
name;  he  said  he  had  found  the  letter 
and  AlUop's  name  was  at  the  bottom. 

That  he  had  found  a  letter,  or  the 
letterP— A  letter.' 

What  else  did  he  say,  did  he  say  any- 
thing else  P — Yes,  he  said  that  ought  to 
have  been  produced  at  the  first. 

Lord  Campbell,  L.C.J. :  He  said  that, 
did  be  P — ^Yes,  that  was  why  I  asked  the 
question  what  it  was,  and  he  said  there  was 
AlUop's  name  at  the  bottom. 

Attorney- General :  Well  "now,  what  else, 
if  any  thing,  did  he  sayP — I  do  not  think 
there  was  anything  else. 

Then  when,  if  he  did  not  say  anything 
else  on  that  occasion,  did  he  say  anything 
about  having  found  it  in  a  book  P— That 
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was  what  he  did  say,  that  he  had  found  it 
in  the  book. 

But  yon  have  not  said  that  in  answer  to 
my  question.  I  have  asked  you  to  tell 
me  what  passed,  and  two  or  three  times 
you  have  repeated  what  he  said,  and  have 
said  nothing  abont  the  book  until  the 
words  are  put  into  your  mouth,  therefore 
do  pray  be  kind  enough  to  remember,  and 
tell  me  if  you  can ;  you  said  you  turned 
round,  and  then  you  saw  him  P— Yes. 

Did  you  ask  him  any  question  P — ^I 
asked  him  what  it  was,  when  he  said  to 
the  man  that  he  had  found  the  letter  and 
it  ought  to  have  been  produced,  and  he 
said  it  was  AlUop's  name.    . 

And  is  that  all  you  remember  him  to 
have  said  at  that  time  P— Only  that  it 
ought  to  have  been  produced  at  first. 

Anything  moreP — No,  I  do  not  re- 
member anything  more. 

Then  now  I  must  ask  you  again,  if  he 
really  did  say  so,  at  what  part  of  the  con- 
versation or  of  his  observations  did  he 
sav  anything  about  a  book  P — Only  what 
I  have  said. 

Do  you  remember  what  made  you  turn 
round  P — I  had  only  turned  my  head  a 
second  when  it  was  found ;  just  looking  at 
the  window. 

Did  you  notice  whether  at  the  time  he 
made  the  observation  about  the  letter  that 
it  ought  to  have  been  produced  before,  he 
had  any  other  letters  or  papers  or  any- 
thing of  that  kind  with  itP — He  had  the 
book  in  his  hand. 

I  am  asking  you  whether  he  had  any 
other  letters  or  papers  P — I  cannot  say 
now. 

Had  he  these  in  his  hand  or  anything 
like  these  {showing  a  bundle  of  papers  to 
the  vfitness)  P — No,  not  to  my  laiowtedge ; 
oh,  no. 

Did  you  not  see  anything  like  that  at 
the  time — a  quantity  of  papers  like  that  ? 
—No. 

Will  your  lordships  ask  Borers  who  the 
person  was  who  was  with  himP  I  was 
not  aware  of  this.  I  should  like  to  put  a 
question  or  two  to  Rogers  with  your  lord- 
ships' permission. 

John  2^^er9— *Becalled, 

Attomey-Oenerdl :  Who  was  the  person 
who  was  with  you  on  that  occasion  when 
you  found  that  letter  P — He  was  my  uncle. 

Is  he  in  the  police  P — He  is  not. 

What  made  him  go  with  ^ouP — ^He 
merely  came  up  to  the  room  with  me  out 
of  curiosity.  His  name  is  Bogers;  he  is 
office-keeper  to  the  General  Omnibus 
Company  at  Bayswater  ;  this  being  his 
Sunday  off,  he  merely  accompanied  me  to 
the  house  and  the  room  out  of  cariosity, 
having  read  so  much  abont  it. 
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Tuesday,  AprU  13, 1858. 


John  Rogers — Recalled  and  examined  by 
the  AUomey'Oen&ral. 

I  think  you  are  the  police  officer  who 
stated  yesterday  that  you  found  a  letter  in 
Bema/rd*8  room — ^Yes. 

I  ask  you  first  to  consider  well,  when 
did  you  find  that? — On  Sunday,  sir,  I 
found  two  letters. 

Lord  Gampbelly  L.O.J. :  What  was  the 
day  of  the  month  P— On  Sunday  the  7th  of 
March,  two  letters  signed  by  "  T.  Allsap" 

Attomey'Oeneral :  It  was  after  Bernard's 
apprehension  P — It  was. 

And  had  the  door  of  his  room  been 
locked,  did  yon  find  it  looked  when  you 
went  P— I  did. 

You  have  now  stated  that  two  letters 
were  found  p— Yes. 

Which  did  you  find  first  P— This  letter, 
sir  (produeed). 

Not  the  letter  which  was  produced 
yesterday  P— No.  It  is  the  14th  July  at 
the  bottom  of  the  letter. 

Where  did  you  find  that  letter  P — In  a 
box  on  the  fioor,  a  box  that  was  partly 
filled  with  other  papers. 

Was  it  in  any  other  envelope  or  papers  P 
— It  was  enyeloped  in  this  bill  of  sale  (an 
auctioneer's  bill)  in  this  manner  {folding  it 
up  inside  the  hill). 

So  that  it  appears  to  be  a  bill  of  sale  of 
a  private  freehold  estate  of  some  property 
at  Bei^te  P— Yes. 

Particulars  of  a  sale  P — Yes. 

Did  you  open  that  paper,  the  particulars 
of  sale  P — I  did,  sir. 

And  there  yon  saw  the  letter  P — Yes. 

Was  Mrs.  Pother  in  the  room  at  the 
time  P — ^Yes,  she  was. 

Was  anything  said  at  the  time,  did  any- 
thing pass  at  the  moment  that  you  found 
these  particulars  of  sale  and  saw  the  letter 
inside  P — I  folded  it  up,  and  put  it  in  my 
pocket-book.  I  afterwards  found  another 
letter  about  a  quarter  of  an  hour  or  twenty 
miuates  after. 

Where  did  you  find  that  letter  P — On  the 
floor. 

Was  anything  said  with  respect  to  this 
letter  P — With  respect  to  the  first  letter, 
Mrs.  Parker  asked  me  where  I  found  it.  I 
said  in  this,  without  turning  round  to  look 
at  her,  holding  up  the  bill  of  sale. 

Did  you  say  at  all  that  you  had  found  it 
in  a  book,  that  you  had  found  other  letters 
in  a  book  P — No. 

We  understand  that  there  were  a  quan- 
tity of  books  in  the  room :  did  you  look  at 
them  at  all  P — Not  on  my  first  visit.  On 
April  3rd  and  12th  I  made  reports  of  my 
visits  to  Sir  R,  Mayne.    1  made  those  re- 

r)rts  from  memoranda  made  at  the  time, 
have  the  memoranda  here. 
Do  not  read  them  aloud,  but  refer  to 


them  yourself,  and  see  whether  the  ac- 
count you  have  now  given  is  correct. — It  is 
correct. 

Oross-examined  by  Jamos. 

Just  hand  down  those  memoranda.  Was 
your  uncle  who  went  from  curiosity  there 
on  both  occasions  p — No. 

Your  uncle  was  not  there  on  Tuesday  ? 
—No. 

Who  was  with  you?— A  constable  of 
the  D  division  named  Tennisoy,  an  Italian. 

On  which  occasion  was  it  that  Mrs. 
Pa/rher  was  there  P — On  Sunday  I  re- 
quested her  to  come  with  me. 

Did  you  shake  the  books  and  examine 
the  books  in  her  presence? — ^A  few  of 
them,  but  finding  them  in  such  a  filthy 
state  I  did  not  proceed. 

Did  you  shake  a  few  ? — Yes,  I  did. 

Now  you  see  this  memorandum  refreshes 
your  recollection :  "Sunday,  March  7th, 
bus  to  Bayswater  and  back ;  brought  away  a 
small  box,  letters,  and  stuff  in  bottle."  Now 
that  was  Sunday  P — ^Yes,  that  was  Sunday. 

Is  there  anything  there  about  finding  a 
letter  under  the  bed  P — "E^. 

How  does  it  refresh  your  recollection, 
because  you  have  sworn  that  you  found 
this  particular  letter  under  the  bed  p 

Attomey-Oeneral :  He  did  not  say  it  to- 
day. 

James:  Does  that  refresh  your  recol- 
lection at  all  as  to  where  you  found  it  P 
—No. 

You  said  yesterday  that  you  took  a 
letter  from  Dr.  Bernard  to  Wyld's  Beading 
Booms  in  Leicester  Square  ? — Yes. 

Those  are  reading-rooms,  are  they,  not 
next  to  the  Panorama? — No,  they  are 
situate  at  the  corner  of  Oranbourne  Street 
and  Leicester  Square.  They  are  the 
rooms  where  the  newspapers  are  read. 
I  have  been  there.  I  never  was  asked  my 
name,  and  never  had  occasion  to  give  it. 
I  went  by  the  direction  of  the  Commis- 
sioners to  attend  the  public  meetings  that 
were  held  there.  I  think  it  was  the  9th  of 
January  the  first  time  I  went  there.  There 
is  a  debating  room  upstairs  where  gentle- 
men meet  and  discuss  subjects.  I  went  to 
take  notice  of  who  was  there,  and  what 
was  said.  I  went  by  myself.  I  went  into 
the  debating-rooni ;  they  were  discu.ssing ; 
Dr.  .Bernard  was  in  the  chair;  ih^y  were 
discussing  political  matters  in  French.  I 
understand  it  as  well  as  I  do  P^nglish. 
The  subject  was  the  difference  betvi-een 
Democratic  Gk)vemments  and  Imperial 
Grovernments.  I  saw  but  Dr.  Bernard 
speaking.  I  did  not  stop  long.  There 
were  f^om  40  to  50  people  there.  I  made 
a  report  of  it  to  the  Oommissioners. 

"What  did  you  report  ?— -That  I  attended 
there,  that  Dr.  Bernard  was  in  the  chair, 
and  the  subject  discussed  at  the  time 
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Attomey-Oeneral :  Yon  shftU  have  the 
report  before  the  trial  is  over,  if  it  is  in 
existence. 

Did  jon  go  there  as  a  8f)y  P 
The  AUomey-Oeneral  objected. 
Lord  Campbbll:  This  qnestion  being  ob- 
jected to,  I  am  of  opinion  that  it  is  irregn- 
lar,  and  that  it  mast  be  overrnled,  not 
npon  the  ground  that  the  witness  is  called 
npon  to  criminate  himself,  and  that  he 
may  refuse  to  answer,  but  upon  this 
ground,  that  he  is  called  upon  to  draw  an 
inference  from  facts  within  his  knowledge. 
It  will  be  open  to  Mr.  Janhes  to  contend 
that  he  was  a  spy,  and  to  denominate  him 
a  spy  hereafter  if  he  thinks  fit ;  but  I 
think  he  cannot  ask  the  witness  now,  did 
you  go  as  a  spy  P  Mr.  Jamas  may  ask  him 
under  what  directions  he  went,  for  what 
purpose  he  went,  what  he  did  when  he 
was  there,  what  report  he  afterwards  made 
to  those  that  employed  him,  and  these 
facts  being  ascertained,  which  indeed  are 
now  ascertained,  he  may  give  any  name 
he  pleases  to  the  person  who  so  acted ;  but 
I  am  of  opinion  that  the  question  '*  Did 
you  go  as  a  spy  ?  "  or  "  Then  you  went  as 
a  spy  P  "  is  not  relevant,  and  that  the  ques- 
tion cannot  be  properly  put. 

Witness :  I  went  there  for  the  purpose 
of  bearing  what  was  said,  and  to  observe 
who  were  there.  I  did  not  represent  my- 
self as  anybody  in  particular.  I  walked 
into  the  room.  At  the  time  I  went  there 
the  matters  discussed  were  principally 
Italian  and  French  matters.  I  did  make 
a  memorandum  I  believe.  I  can  get  that 
memorandum.  There  was  one  Monday  I 
missed.  I  will  not  be  sure  whether  it  was 
the  third  or  fourth.  I  went  again  upon 
another  occasion,  and  was  refused  ad- 
mittance. 

Did  Mr.  WyloL  tell  you  that  you  were  a 
spy  of  the  French  Qiovernment  P — He  did 
not.     I  have  made  four  or  five  reports. 

Have  you  sent  over  any  to  Paris  P— No. 
I  am  not  paid  for  this  particular  duty ;  I 
receive  a  regular  salary  as  a  police  ser- 
geant. I  have  been  in  the  police  eight 
years,  and  I  have  b3en  upon  this  duty  now 
<}ince  last  November. 

Is  it  to  watch  the  French  and  Italian 
refugees  P — Not  particularly.  To  obey 
the  Commissioners'  orders  that  may  be 
given  to  me.  I  may  have  made  20  re- 
ports perhaps  since  November. 

Have  you  been  about  with  a  French 
officer  P — No<  Allow  me  to  ask  you  in 
what  capacity  P 

I  ask  you,  you  know  best  p — I  have 
never  been  on  duty,  performing  in  duty  in 
London,  with  any  French  police  officer. 

What  made  you  ask  me  just  now  in 
what  capacity  P — Because  I  could  not 
understand  what  you  meant  at  first.  I 
have  talked  to  them   out  in   the  street 
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here  several  times  since  the  sessions  have 
been  on,  and  I  have  also  seen  them 
at  the  hotel  when  I  have  conveyed  mes- 
sages to  them.  I  have  no  memorandum 
to  the  efieot  that  I  attended  a  meeting 
there,  except  on  the  last  occasion,  when 
Mr.  Wyld  refused  me  admittance.  There 
are  reports.  I  never  went  about  London 
with  two  Frenchmen. 

You  will  swear  thatP  —l  will. 

Never  P — Not  for  political  inquiries, 
never.  I  ma;^  have  gone  respecting  felo- 
nies or  otherwi8e,becau8e,8peaidng  French, 
I  am  generally  employed.  I  have  not  re- 
ceived any  money  from  the  French 
Government. 

Did  you  ever  say  one  word  before  to- 
day about  this  letter  found  in  the  bill  of 
sale  P — ^Yes. 

When  ? — I  made  a  report  to  that  effect. 

But  anywere  in  public  in  any  court  of 
justice  P — No. 

In  any  part  of  the  previous  inquiry  did 
you  ever  say  one  word  about  this  letter  in 
the  particulars  of  sale  or  anything  about 
it  P — No,  this  is  the  first  time  it  has  been 
produced  in  evidence. 

Be-examined  by  the  AUomey-Oeneral. 

Have  you  at  all  in  relation  to  this  pro- 
secution or  discharffe  of  your  duty  in  any 
way  whatever  actea  under  the  instruction 
of  anybody  except  your  superior.  Sir 
Bichard  Mayne,  or  anybody  acting  under 
him  P — In  no  way  whatever. 

Now,  is  this  the  memorandum  to  which 
you  have  alluded:  "March  7th,  bus  to 
iBayswater  and  back;  brought  away  a 
small  box,  letters  and  stuff  in  bottle  "P 
—Yes. 

I  see  the  word  "  letters  "  in  the  plural 
number  ? — There  were. 

Did  you  deliver  up  that  box  and  its 
contents  to  the  Commissioner  or  to  any- 
body p — It  was  first  given  to  the  Commis- 
sioner, who  directed  me  to  take  it  to 
Messrs.  Nicholson  and  Company,  chemists, 
KenniDgton  Bow. 

Wi^  respect  to  these  letters,  let  me 
ask  you  first  as  to  the  letter  last  found, 
letter  B — you  know  to  which  I  am  allud- 
ing— not  the  one  found  with  the  particu- 
lars of  sale,  but  the  other  P — Yes,  I  do. 

Was  any  particular  inquiry  addressed 
to  you  concerning  these  particulars  of 
sale  or  the  letter  you  found  within  them  ? 
—No. 

Then  as  to  this  memorandum  which  you 
made  at  the  time,  from  that  do  you  after- 
wards make  a  report,  filling  it  up  with 
other  facts  which  you  remember  ? — Yes. 

And  you  make  those  reports  in  writing 
from  time  to  time  in  the  ordinary  course  r 
—Yes. 

Whether  from  them  or  from  the  reports 
you  have  made»  is  your  recollection  quite 
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clear  as  to  what  you  have  stated  P— Quite 
clear. 

You  used  the  name  of  Orsini  ? — I  found 
the  letter  among  others  on  Tuesday  the 
9th  of  March.    It  is  signed  Felice. 

James:  I  object  to  that  "I  found  a 
memorandum  m  his  book/*  and  that  is 
called  discoTering  a  letter  from  Orsvni. 

Attomey-Oeneral :  What  was  it  made 
you  suppose  that  that  letter  was  from 
Orsini  ? 

James :  I  object  to  that. 

Lord  Campbell  :  We  think  the  question 
cannot  be  put. 

Attorney- Oeneral :  What  has  become  of 
that  letter  ? — ^I  have  not  seen  it  since  I 
produced  it  to  the  Commissioner. 

Was  there  any  mark  on  it  by  which 
yon  identify  itP — ^Yes,  sir,  I  put  my 
initials  on  it  with  9/3/58. 

To  whom  did  you  deliver  it  P — It  was 
pinned  on  to  a  report  similar  to  this,  and 
delivered  over  to  the  Commissioner  of 
Police,  stating  where  it  was  found. 

Who  P    Sir  Richard  Mayne .?— Yes. 

Do  vou  recollect  when  that  report  was 
made  P — The  report  was  made,  to  the  best 
of  my  recollection,  on  the  lOth  of  March. 

You  were  accompanied  on  the  Sunday 
by,  I  think  you  said,  your  uncle  ? — Yes. 

Attorney- General .-  I  now  propose  to  read 
the  letter  B,  which  Mr.  Morrison  has 
proved  to  be  in  the  handwriting  of  AlUop, 
and  to  have  been  found  in  the  room  of  the 
prisoner  with  the  prisoner's  handwriting 
upon  it. 

James  objected :  There  is  no  evidence  at 
present  given  which  in  any  way  connects 
the  writer  of  that  letter  in  the  most 
remote  manner  with  Dr.  Bernard.  He  is 
never  shown  even  to  have  seen  AUsop,  or 
to  iiave  had  anything  to  do  with  the  gren- 
ades ordered  by  him.  Though  found  upon 
the  prisoner,  the  letter  is  not  relevant  to 
this  issue.  Many  journalists  and  members 
of  Parliament  have  no  doubt  received 
letters  of  this  sort.  It  is  dated  January 
1st,  1857,  and  there  was  nothing  done  by 
Bernard  upon  it.  This  is  not  an  indict- 
ment for  conspiracy,  and  there  has  | 
been  no  evidence  of  common  design. 
1  Phillipps,  Evidence,  210.  Watson's 
case,(a)  wnere  evidence  of  this  sort  was 
withdrawn  after  argument  because,  in  the 
words  of  Lord  Ellenborough,  the  con- 
tents of  the  paper  appeared  to  be  of  too 
abstract  a  nature,  and  too  little  connected 
with  any  object  of  the  conspiracy  then  in 
evidence;  1  £ast,  P.C.  119. 

Simon  followed :  In  Watson's  case  a 
paper  found  at  Watson's  lodgings  contain- 
ing a  treasonable  plan  was  admitted,  be- 
cause it  was  in  furtherance  of  the  treason 


(a)  2  Stark,  N.P.C.  104  ;  82  St.  Tr.  849,  851. 


charged  but  the  indorsement  on  the  back 
of  the  plan  was  rejected  not  being  in  the 
prisoner's  writing  or  in  furtherance  of 
the  treason.    In  Abbott  y.  Feary,(a^  a  case 
tried  before  the  Lord  Chief  Baron,  an 
action  on  a  bill  of  exchange,   evidence 
that  the  defendant  had  received  a  letter 
from  the  holder  stating  that  he  held  the 
defendant's  acceptance  for  300Z.  was  re- 
jected.    Mr.  Baron  Bramwell  remarked, 
"  If  a  man  chooses  to  vrrite  and  tell  me 
that  I  have  accepted  a  bill  of  exchange, 
and  I  throw  the  letter  into  the  waste- 
paper  basket,  is  that  evidence  of  accept- 
ance against  me  P  " 

Pollock,  C.B.  :  The  decision  was  that  it 
was  no  evidence  of  acceptance,  not  that  it 
was  inadmissible  as  notice  that  such  a  bill 
was  out,  forged  or  not.  It  is  certainly 
evidence  of  notice  that  such  a  bill  is  in 
existence,  and  that  is  all. 

Lord  Campbell,  L.C.J. :  We  are  all  of 
opinion  that  this  letter  is  admissible.  The 
effect  of  it  will  be  for  a  jury  after  they 
have  heard  the  counsel  on  both  sides.  The 
letter  is  found  in  the  possession  of  the 
prisoner  and  has  his  handwriting  upon  it, 
so  that  we  must  dearly  assume  that  it  is 
in  his  possession.  It  is  offered  in  evi- 
dence, not  on  the  ground  that  the  writer 
of  the  letter  was  a  co-conspirator  of  tho 
prisoner's,  but  upon  this  ground,  that  it 
was  in  the  prisoner's  possession  and  that 
the  contents  are  relevant  to  the  present 
inquiry.  I  am  of  opinion,  and  I  believe 
my  brothers  all  concur  with  me,  that  the 
evidence  is  clear  that  it  was  in  his  pos- 
session, and  that  it  contains  matter  rele- 
vant to  the  inquiry.  I  abstain  now  from 
showing  how  relevant,  in  order  that  I  may 
avoid  all  danger  of  saying  anything  that 
may  prejudice  the  case  of  tho  accused ; 
but  all  the  ai'guments  that  have  been 
ably  urged  to  us  by  the  two  learned 
gentlemen  who  have  addressed  us  in  the 
discharge  of  their  duty  go  to  the  effect  of 
the  evidence  and  not  to  the  admissibility 
of  it,  therefore  the  letter  must  be  read. 

The  letter  was  here  read  as  follows : — 

"  Biver  Head,  Kent,  January  1st,  1857. 
"  My  dear  Doctor, — Many  tlianks  for  the  two 
slips  which  I  return  enclosed.  I  have  not  re- 
ceived any  letter  in  reply  to  the  communication 
sending  to  the  friends  in  Italy.  I  hope  that 
some  answers  have  been  received  in  London. 
I  am  glad  to  learn  that  any  difference  of  opinion 
is  limited  to  a  single  point ;  difference  in  opinion 
is  inevitable,  it  exiits  in  every  army,  but  unity 
in  action  is  necessary  for  success.  However,  I 
have  every  confidence  in  the  future.  The 
abominable  miscreant  of  the  2nd  of  December 
seems  to  have  reached  his  culminating  point- 
have  you  seen  the  withering  contempt  with  which 
Smith  O'Brien  alludes  to  the  Queen  kissing  an 


(o)  Apparently  not  reported. 
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unconvicted  felon? — and  is  not  likely  to  give 
much  more  trouble  even  if  he.  should  escape  the 
retribution  he  so  richly  merits.  If  I  was  in 
California  now,  I  would  at  once  double  the 
amount  ofifered  by  Landor  to  the  man  who 
should  perform  an  act  of  justice  upon  that  most 
wretched  caitiff.  It  is  a  poor  consolation  to 
know  that  he  is  obliged  to  drink  before  going 
abroad  to  drown  fear  ;  he  must  be  killed,  and 
with  him  the  system  which  he  somehow  or 
other  seems  necessary  to  keep  up.  I  shall  feel 
glad  to  hear  from  you  as  to  Orsini's  progress 
and  in  any  matter  in  which  you  feel  an  interest. 
When  I  am  next  in  I<ondon,  I  hope  you  will 
give  me  another  evening,  if  it  can  be  so  arranged 
as  not  to  interfere  with  your  more  important 
avocations.  Be  kind  enough  to  assure  Orsini 
of  my  warmest  sympathy  and  affectionate 
regard  and  respect,  with  the  offer  of  my  poor 
services  at  all  times.  I  am,  my  dear  sir,  yours 
fraternally,  T.  Allsop. 

"  May  the  new  year  see  the  first  instalment  of 
justice  to  the  peoples,  the  dawn  of  new  life  to 
humanity." 

James  Da/vies  Parker — Examined  by 
Macavlay, 

I  am  in  the  employment  of  wholesale 
druggists — Messrs.  Herring  &  Co.,  in 
Aldersgate  Street.  I  know  r«lie  prisoner ; 
he  came  to  Messrs.  Herring  &  Co.  in 
November  last.  On  the  4th  of  November 
he  bought  eight  pounds  of  absolute  alcohol 
and  ten  pounds  of  pure  nitric  acid ;  on  the 
15th  of  December  he  bought  nine  pounds 
of  absolute  alcohol  and  ten  pounds  of  pure 
nitric  acid.  He  took  them  away  and  then 
returned  in  a  short  space  of  time — about 
a  quarter  of  an  hour — and  purchased  one 
pound  of  quicksilver. 

Do  you  know  what  is  the  composition 
of  what  is  called  fulminate  of  mercury  p — 
I  do. 

May  it  bo  called  fulminating  powdor 
also  ? — Fulminating  powder  or  fulminate 
of  mercury. 

Is  fulminating  powder  made  of  these 
materials,  and  in  or  about  these  propor- 
tions P — Yes ;  about  the  proportions  on 
the  15th  of  December. 

Were  you  previously  acquainted  with 
the  prisoner  before  he  came  first  on  the 
4th  of  November  P — I  was  not. 

Did  he  give  or  did  you  require  his 
name  P — He  gave  his  name. 

Lord  Campbell  :  His  true  name  P 

Macaulanf :  His  real  namep — Yes,  he 
gave  his  name  Bernard, 

And  his  address  ? — No. 

Cross-examined  by  Hawkins. 

You  did  not  ask  the  address,  I  believe  P 
— I  did  not  ask  the  address. 

Re-examined  by  Macaulay, 

Did  you  ask  for  the  nameP — The  name 
I  did. 

£vinE]«OB   FOR  THE  CSOWN. 


Edward    Oha^nbers  Nicholson — ^Examined 

by  WeUhy. 

I  am  a  partner  in  the  firm  of  Simpson 
&  Co.,  manufacturing  chemists,  the 
Atlas  Works,  Lochsfields,  Walworth.  My 
house  is  engaged  in  making  fulminating 
powder  for  the  Government. 

What  are  the  ingredients,  without  re- 
ference at  present  to  the  proportions,  of 
which  it  is  made  P — Mercury,  alcohol,  and 
nitric  acid. 

In  what  proportion  of  each  P — One  part 
by  weight  of  mercury,  eight  parts  by 
weight  of  alcohol,  ten  parts  by  weight  of 
nitric  acid. 

Will  you  tell  me  the  process  by  which 
fulminating  powder  is  made  P — The  mer- 
cury is  mixed  with  nitric  acid,  and  the 
solution  thus  obtained  added  to  the  alco- 
hol ;  a  violent  reaction  ensues,  accompanied 
by  dense  masses  of  white  vapour,  and  the 
fulminating  mercury  is  precipitated  in  the 
form  of  a  dense  sandy  powder. 

Of  what  colour  P — Varying  from  greyish 
to  brownish  yellow. 

Of  what  colour  is  it  when  purest  and 
strongest  P — Perfectly  white. 

Is  the  powder  so  obtained  more  explo- 
sive than  gunpowder  P — Much  more. 

Can  you  tell  us  in  about  what  propor- 
tion it  exceeds  gunpower  in  explosive 
power  P — I  cannot. 

In  what  state  do  you  keep  it,  wet  or 
dry  P — ^In  a  wet  state. 

Is  it  harmless  in  a  wet  state  P — Quite  so. 

Is  a  composition  of  those  three  materials 
used  in  any  photographic  process  to  your 
knowledge  P — I  believe  not. 

Do  you  manufacture  what  arc  called 
photographic  chemicals  P — We  do. 

For  one  process,  or  for  several? — For 
several  processes. 

Have  you  ever  used  this  combination  for 
that  purpose  P — I  have  not. 

Oharles  Picot — Examined  (through 
an  interpreter)  by  Bodkin. 

I  am  a  chef  d'escadron  of  Artillery, 
and  Director  of  the  Chemical  Laboratory  of 
Artillery  in  Paris.  On  the  21st  of  Jantiary 
there  were  put  into  my  hands  the  contents 
of  a  grenade  or  shell,  which  I  examined 
or  analyzed  in  the  chemical  laboratory, 
and  discovered  to  be  fulminate  of  mer- 
cury, pure,  with  some  particles  of  iron. 
That  fulminate  of  mercury  was  composed 
of  fulminic  acid,  a  composition  of  cyanogen 
and  oxygen. 

What  were  the  elements  or  ingredients 
of  the  fulminating  powder  ? — Nitric  acid 
poured  upon  the  mercury,  mercury  being 
the  basis,  and  alcohol  added  to  it. 

In  what  proportion  are  the  thi*ee  in- 
gredients you  have  mentioned  used  in 
the  preparation  of  itP — It  varies  in  ac- 
cordance with  the  density  of  the  nitrio  acid 
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and  the  aloohol— generally  one  part  of 
mercnry,  twelve  of  nitric  acid  at  ^  of  den- 
sity, and  between  eleven  and  twelve  of 
alcohol. 

What  would  be  the  explosive  power  as 
compared  with  that  of  gonpowderP — 
Twenty  times  that  of  the  same  weight  of 
powder. 

WiUiam  Tozer — Examined  by  the 
Attorney'  GenercU. 

Manager  of  the  Gunpowder  Works  at 
the  Boyal  Arsenal,  Woolwich,  and  Super- 
intendent of  the  Chemical  Laboratory. 

Look  at  that  grenade';  is  that  instrument 
which  you  hold  in  your  hand  of  the  same 
description  as  any  which  you  have  hitherto 
known? — There  is  not  anything  of  this 
description  that  has  ever  been  used  by  the 
British  army  that  I  am  aware  of. 

What  should  you  sav  was  the  instrument 
of  warfare  most  nearlv  resembling  thatP 
— A.  hand  grenade  is  the  nearest,  and  that 
is  about  the  same  sise. 

Has  a  hand  grenade  the  numerous 
nipples,  as  they  have  been  called,  which 
you  see  there,  or  anything  like  that  P — 
Not  anything  like  that. 

Do  all  the  grenades  and  shells  which 
you  have  hitherto  known  explode  by  means 
of  a  fusee,  or  some  other  mode  of  ignition  P 
— All  hand  grenade  shells  are  exploded  in 
that  way. 

Can  you  tell  whether  the  effect  of 
an  instrument  like  that  being  charged 
with  fulminate  of  mercury  would  be  to 
cause  an  explosion  in  a  very  great  number 
of  fragments  P — ^If  it  was  loaded  with  ful- 
minate of  mercury  instead  of  gunpowder, 
the  shell  would  be  broken  into  perhaps 
ten  or  twenty  times  more  pieces  than  if 
gunpowder  liad  been  used. 

Have  you  made  any  experiments  with 
the  two  substances  on  the  same  kind  of 
shell  P— Yes. 

What  quantity  of  the  fulminate  did  you 
use  P — I  used  one  hundred  grains. 

That  broke  the  shell  into  how  many 
fragments  P — Into  one  hundred  and  fifty- 
five  fragments. 

What  quantity  of  gunpowder  did  you 
take  P — I  used  thirteen  hundred  grains  of 
gunpowder. 

And  that  broke  the  shell  into  how  many 
fr^nnents  P — ^Into  twenty-five. 

Have  you  hero  a  hiuid  grenade,  the 
nearest  that  you  can  ]X)int  out  to  this  P — 
That  is  the  hand  grenade  of  the  service 
{producing  one). 

Then  that  is  the  nearest  instrument 
known  in  modem  warfare  to  the  one  that 
has  been  produced  to  you  P — ^Yes. 

And  here  is  the  place  of  the  fttsee  P— 
That  is  the  fusee. 

It  is  lighted  at  the  capP — Yes,  by  a 
match. 


And  this  explodes  on  being  thrown  from 
the  hand  P — Yes. 

Cross-examined  by  James, 

That  is  a  species  of  small  shell,  is  ic 
not  P — It  is. 

Upon  the  same  principle  ? — Yes. 

They  are  not  much  used ;  are  they  in 
English  warfare  thrown  by  the  hand  P — 
They  are  used  a  great  deal  on  board  ships. 

We  know  that  the  Grenadiers  took  their 
name  from  throwing  the  grenades  origin* 
ally  P— -I  do  not  know  about  that. 

You  say  they  are  not  used  in  English 
warfare.  Do  you  know  that  they  were 
used  by  the  Hungarians  against  the 
Austrians  in  their  revolt  P — ^No,  I  do  not. 

You  do  not;  either  one  way  or  the 
other  P — No,  I  do  not. 

Have  you  ever  been  to  the  Museum  of 
YiennaP — No. 

Do  you  know  that  thev  were  used  by 
the  Circassians  against  the  Russians  P-— 
No;  do  you  mean  the  common  hand 
grenade,  or  the  percussion  one  P 

A  grenade  very  much  like  that,  the  one 
with  the  large  number  of  nipples  P — ^No,  I 
am  not  aware  that  any  such  things  have 
been  used  by  any. 

Then  this  species  of  powder,  which 
makes  this  very  strongly  explosive  ma- 
terial, is  not  used  in  English  warfare  at 
all,  is  it  P— 'It  is  used  for  other  purposes — 
it  is  used  for  priming  percussion  caps,  for 
instance. 

But  used  as  an  explosive  material  either 
in  shell  or  bombs  P — Not  at  all. 

It  is  used  for  the  little  priming  which 
we  see  at  the  bottom  of  a  cap  in  a  gun  P 
^Yes. 

Percussion  cap  P — ^Yes. 

8t,  George  Burke — Examined  by  the 
A  tUynietf'  General, 

1  am  at  the  English  Bar.  I  know  the 
prisoner ;  he  was  tutor  to  my  children.  I 
recollect  while  Dr.  Bernard  was  tutor  in 
my  family  that  he  mentioned  to  me  his 
desire  to  obtain  an  introduction  for  a 
friend  of  his  to  some  respectable  solicitor 
through  whom  he  might  obtain  money 
upon  the  security  of  an  estate  near  Rei- 
gate,  I  think,  or  Bedhill.  The  name  of 
that  gentleman  appears  by  this  letter.  I 
have  not  recollected  it  myself,  but  it  ap- 

g)ars  by  this  letter  to  be  Allsop.  I  told 
r.  Bernard  that  I  did  not  know  any 
solicitor  through  whom  he  could  obtain 
the  money  required,  but  that  I  knew  a 
gentleman  named  Mason,  in  the  city,  who 
made  it  his  business  to  procure  money 
upon  the  mortgage  of  estates. 

Cross-examined  by  Edwin  Jtv/nes, 
How  loufi^  was  he  tutor  to  your  family  P 
—I  think  about  nine  months,  as  well  as  I 
can  reooUeott 
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As  far  as  you  obseryed  of  his  character 
and  condact,  what  was  it  P — His  whole 
conduct  in  my  family  was  entirely  satis- 
factory. I  had  frequent  conversations 
with  him. 

Do  you  remember  his  making  any  ap- 
plications to  you  about  his  experiments  in 
gas  P — Yes,  I  do,  more  than  once.  I  was 
the  director  of  one  of  the  largest  com- 
panies in  London,  the  Imperial  Gas  Com- 
pany. He  was  acquainted  with  the  secre- 
tary as  well  as  myself.  I  cannot  say 
thati  I  knew  of  his  going  to  the  works,  but 
I  know  that  he  was  interested  in  experi- 
ments at  the  works. 

Maahfield  Mason — Examined  by  the 
Attorney-  General, 

I  advance  money  on  mortgage  largely, 
and  I  carry  on  business  in  the  city.  I  re- 
ceived the  letter  spoken  to  by  the  last 
witness,  it  was  brought  by  one  or  two  per- 
sons.   Allsop  was  one.    It  was  as  follows — 

"The  Aubries,  Sudbary,  2l8t  July  1857. 

"  Dear  Sir, — A  French  friend)  I>r.  J)*Aubigne, 
haB  asked  me  to  procure  for  a  friend  of  his, 
-whom  he  describes  as  a  gentleman  of  great 
respectability,  named  Allsop,  of  Sevenoaks,  an 
introduction  to  a  very  respectable  solicitor, 
whom  he  wishes  to  employ  in  obtaining  a  sum 
of  money  on  mortgage  of  his  estate,  situate  near 
Bedhill ;  it  occurs  to  me  that  I  might  answer 
his  object  more  readily  in  addressing  him  to  you, 
but  if  his  business  does  not  suit  you,  I  can,  of 
course,  give  him  many  introductions  to  solicitors 
of  respectability. — Yours  obediently,  St.  George 
Burke. 

'*  Mashfield  Mason,  Esq." 

The  witness  also  spoke  to  raising  4,500Z. 
for  AUsop  on  mortgage  on  his  Keigate 
property.  The  negotiations  lasted  from 
July  to  October. 

The  witness  also  proved  that  the  letter 
A,  found  at  the  prisoner's  lodgings,  was 
in  All8op*8  handwriting.  The  letter  was 
read  as  follows — 

"  My  Dear  Doctor, — I  am  very  desirous  to 
retain  my  building  land  at  Bedhill  for  another 
year  or  two,  as  it  is  so  rapidly  coming  into 
estimation ;  there  are  64  acres  and  a  good  house 
remaining,  and  as  land  on  the  opposite  side  of 
the  Brighton  and  South  Eastern  Bailway,  at  the 
same  distance  from  the  Bedhill  station,  is 
regularly  selling  at  600/.  an  acre,  1  am  very 
loathe  to  sell  mine  at  the  160  guineas,  the  highest 
price  that  I  have  been  offered  this  year.  I  am 
quite  sure  that  the  land  upon  this  side  will 
develop  into  higher  note  rapidly ;  but  for  this 
1  ciirnot  wait,  unless  I  can  at  once  forthwith 
obtain  an  advance  of  4,200/.,  for  two  years,  for 
me  to  pay  off  the  present  mortgage  of  3,100/., 
and  leave  me  1,100/  free. — I  am,  my  Dear 
Doctor,  yours  faithfully,  T.  AUsop. 

"  Dewhur«t'8  Hotel,  14th  July  1857." 

Besides  corresponding  with  Mr.  AUsopy 
or  receiving  letters  from  him»  did  you  see 
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him  frequently  during  the  course  of  this 
business  P — Frequently. 

What  kind  of  person  was  he — will  you 
describe  his  person  as  well  as  you  can  P — 
A  tall  person  with  a  florid  complexion ; 
he  spoke  very  quickly,  and  he  was  very 
impatient  always  in  his  maimer. 

About  what  age  should  you  say  he  was  P 
—I  should  say  ho  must  be  upwards  of 
sixty. 

Did  you  ever  notice  whether  he  had 
any  apparent  difficulty  of  hearing  on 
either  side  P — I  think  occasionally  he  used 
to  put  his  hand  up  to  his  ear,  but  I  think 
it  was  more  from  manner  than  anything. 

EUza  Che^^iey — Examined  by  tho 
Attorney'  General. 

I  was  acquainted  with  FeUae  Orsini,  I 
first  knew  him  two  years  ago  come  next 
July.  I  was  upper  housemaid  at  Miss 
Hochley*8  boarding-house.  No.  2,  Gam- 
bridge  Terrace,  Hyde  Park.  He  used  to 
go  away  for  lectures  while  he  was  staying 
at  Miss  Hockley*  8  house  to  different  parts 
of  the  country ;  sometimes  he  would  be 
away  a  fortnight,  sometimes  a  month,  and 
sometimes  omy  a  week.  When  he  ceased 
to  live  at  Miss  Hochley*8  he  went  to  live 
at  2,  Grafton  Street,  Kentish  Town;  it 
was  the  13th  of  March  last  year.  I  went 
to  live  there  as  housekeeper,  and  so  con- 
tinued until  his  final  departure  from  Eng- 
land. I  know  the  prisoner  Dr.  Benuint, 
He  was  on  intimate  terms  with  Oreini; 
they  met  frequently  during  the  time  that 
Orsini  lived  at  Miss  Hockley^s,  and  after- 
wards when  he  removed  to  Grafton  Street, 
Dr.  Bema/rd  used  to  call  on  Signer  Orsini 
about  twice  a  week.  When  Orsini  was 
out  of  town,  or  absent  for  any  time,  I  had 
charge  of  his  letters  till  Dr.  Bernard  come 
to  take  them,  and  I  used  to  give  them  to 
him  except  they  were  marked  "  Private." 

And  used  he  to  open  the  letters  P — 
Sometimes  he  did. 

James:  Have  you  seen  himP — No, 
I  have  never  seen  him  open  the  letters. 

How  do  you  know  thenP — Because  I 
have  gone  into  the  room  sometimes  when 
he  was  writing,  and  I  thought  that  he 
was  answering  them. 

Attorney-General :  Did  this  intimacy 
continue  until  Orsini  quitted  England  P 
— It  did.  I  last  saw  Orsini  in  Eng- 
land about  the  23rd  of  November.  I 
have  seen  him  since  in  the  prison  in 
France,  on  the  Tuesday  before  the  Satur- 
day of  his  death.  That  would  be  on 
the  9th  of  March;  the  day  of  the  exe- 
cution was  the  13th.  I^  saw  him  twice 
before  the  9th  of  March.  I  was  sent  over 
by  the  English  Government  to  recognise 
him  as  the  same  gentleman.  After  the 
23rd  of  November,  when  he  had  finally 
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left  Grafton  Street,  Dr.  Bernard  came  etill 
occasionally  to  Grafton  Street — ^always 
being  in  the  habit  of  giving  him  the  letters, 
I  gave  them  to  him  as  usual,  and  he  took 
them  away  with  him.  That  continued 
until  some  little  time  before  I  had  to  go 
to  Paris.  There  were  not  many  letters 
for  Mr.  Orsini  after  his  departure.  Ber- 
nard used  to  come  about  once  a  week,  or 
thrice  a  week  at  most ;  after  Orsin/i^s  de- 
parture he  once  dined  there,  and  ordered 
dinner  for  three ;  two  gentlemen  came. 

You  did  not  know  the  name  of  either  P 
—No. 

Had  you  seen  either  of  those  two  before  P 
— I  saw  one  in  the  prison  at  Paris,  whom 
I  remember  seeing. 

Lord  Campbell,  L.C.J. :  Had  you  seen 
them  before,  you  are  asked  P — No,  not 
when  they  came  that  day.  I  can't  say 
that  I  took  notice  of  their  features. 

Attorney- General:  Tou  were  going  to 
Bay  that  you  saw  one  of  them  in  the  prison 
at  Paris,  which  P — I  had  seen  him  call  on 
Signer  Orsini  when  he  was  in  distress  for 
money  and  clothes. 

James :  That  is  not  eyidence. 

Attomey-Oenerai :  I  do  not  want  to 
know  about  distress,  I  only  wanted  to 
know  whether  she  knew  the  person  before. 

You  saw  one  of  those  two  persons  who 
dined  with  Dr.  Bernard,  is  that  so  P — No. 
I  saw  one  in  the  prison  at  Paris  that  I 
had  seen  call  on  Mr.  Orsini,  when  he  was 
in  town,  for  money  when  he  was  in  want. 

That  was  not  what  I  wanted  to  inquire 
about,  had  you  eyer  seen  him  before  P — I 
did  not  see  him  before. 

But,  will  you  hear  my  question.  Did 
you  ever,  beu)re  the  time  when  these  two 
gentlemen  came  and  dined  there,  see 
either  of  them  P — I  cannot  swear  that  I 
did. 

Haye  you  seen  either  of  those  two 
gentlemen  since  P— No,  I  haye  not. 

What  was  the  description  of  Orsini* s 
person — what  kind  of  person  was  he  P — I 
cannot  giye  yon  a  better  description  than 
you  haye  read  in  the  papers. 

But  I  am  afraid  that  I  cannot  repeat 
that  now — ^was  he  a  good  looking  man  P — 
He  was  a  yery  noble  looking  gentleman. 

About  what  age  was  he,  do  you  know  ? 
— He  was  about  40  years  of  age. 

And  you  say  a  yery  noble  looking  gentle- 
man P — He  was. 

Did  he  wear,  as  Italians  sometimes  do,  a 
large  bushy  black  beard  P — He  did. 

Did  he  continue  to  wear  that  beard 
down  to  the  time  of  his  quitting  England  P 
— Up  to  the  time  that  he  left  his  house. 

Down  to  the  23rd  of  November,  when 
he  left  his  house,  he  continued  as  usual  to 
wear  the  beard  P — He  did. 

When  you  saw  him  in  Paris,  in  the 
prison,  bad    be   then   the    beard  P — ^No. 


Orsini  took  the  house  in  Grafton  Street 
unfurnished. 

Cross-examined  by  James. 

Did  you  hear  of  his  giying  notice  to  quit 
in  oonsequence  of  his  intention  to  go  to 
Italy  P — He  told  me  wben  he  went  away 
that  he  gaye  notice  at  Christmas. 

Did  he  speak  of  going  to  Italy? — Ho 
then  said,  you  will  giye  notice  at  Christ- 
mas because  you  will  leaye  in  March,  and 
if  I  am 

Lord  Campbell,  L.C.J. :  He  said  I  was 
to  give  notice  at  Christmas,  because 

Witness:  He  would  not  require  the 
house  any  longer  than  March  as  he  hoped 
to  be  in  Italy,  and  that  I  was  to  go  there 
and  join  his  family. 

James:  At  the  time  that  Dr.  Bernard 
was  asking  for  these  letters,  after  Orsini's 
leaying  on  the  23rd  of  November,  was 
anything  said  then  about  Orsini*s  being 
in  Italy  P — Dr.  Bernard  often  held  con- 
versations with  me  about  Mr.  Orsvni*s 
going  to  Italy. 

Did  you  tell  tbe  police  that  you  saw 
Bernard  on  the  17th  of  January,  after  the 
affair  of  the  14th  had  become  known  in 
England  P— I  did. 

That  is  after  the  attempt  of  the  14th 
had  been  known  P — Yes. 

Did  you  tell  the  police  that  Dr.  Bernard 
said  it  was  impossible  it  could  be  Orsini, 
he  must  be  mad,  or  he  must  be  in  Italy  p 

The  Attomey-Oenercd  objected. 

Had  you  heard  of  it  in  London  at  that 
time  P — I  had. 

Did  he  say  t<3  you,  it  is  impossible  it 
could  be  Orsini,  he  must  be  maa  P 

Lord  Campbell,  L.C.J. :  Do  you  now 
propose  to  give  in  eyidence  a  conyersa- 
tion  between  the  witness  and  tbe  prisoner  P 

James:  Yes,  to  show  the  state  of  the 
prisoner's  mind,  and  what  he  did  with 
reference  to  this,  surely  that  is  a  part  of 
the  transaction. 

Lord  Campbell,  L.C.J. :  We  are  of 
opinion  that  it  is  inadmissible ;  there  is  no 
principle  of  eyidence  upon  which  it  can 
be  admitted — that  is  the  opinion  of  the 
Court. 

JaTnes :  I  venture  to  submit  to  your 
lordship  that  the  conduct  and  statements 
of  the  prisoner  upon  hearing  of  that 
murder,  to  which  he  is  charged  with  being 
an  accessory,  are  material  for  the  jury  to 
hear. 

Lord  Campbell,  L.C.J. :  The  Court  are 
of  opinion  that  it  is  inadmissible. 

James :  Did  he  appear  surprised — You 
must  not  tell  us  what  he  said  P — He  was 
very  much  surprised. 

At  what  had  happened  P — ^Yes,  in  Paris. 

You  say  you  bad  reason  to  belieye  that 
Orsini  had  gone  to  Italy  P — I  had  every 
reason  to  believe  so. 
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You  do  not  nnderstand  Italian,  I  be- 
lieve, do  you  P — No. 

At  the  time  when  yon  had  been  asked 
about  receiTing'^his  letters  and  seeing 
them  together,  did  you  hear  them  men- 
tion the  word  *'  Italia"  and  "  Eoma"  P— 
By  the  conversation  I  heard  between 
them  I  have  reason  to  believe . 

Lord  Campbell,  L.C.J. :  You  must  not 
state  that. 

James:  Did  you  hear  them  mention 
those  words  P — ^Many  times. 

Now  with  reference  to  the  letter  of  the 
Ist  of  Januaiy,  that  letter  speaks  of 
Orsini'a  progress — was  he  lecturing  in 
England  in  the  early  part  of  the  spring  of 
1857,  and  in  the  summer  p 

Cbowdeb,  J. :  I  thought  the  letter  was 
dated  the  Ist  of  January  1857. 

James :  So  it  is. 

Was  he  lecturing  in  the  early  part  of 
the  yearP — He  was. 

Be-examined  by  the  Attomey-Oeneral. 

Where  was  Dr.  Bema/rd  when  you  saw 
him  after  the  intelligence  reached  Lon- 
don of  what  had  happened  in  Paris  P — He 
came  to  Mr.  Orsini^s  house. 

You  have  been  asked  as  to  what  Orsini 
said  to  you  about  going  to  Italy ;  tell  me 
whether  he  said  to  you,  before  he  went, 
anything  about  his  coming  backP — Mr. 
Orsini  told  me  before  he  left  town  that  he 
would  perhaps  come  in  ten  weeks ;  and  if 
he  was  not  home  by  the  25th  of  March  he 
would  send  for  me,  and  I  was  to  go  to 
Italy  with  his  family.  He  left  me  the 
money  to  pay  the  rates  and  taxes. 

John  Gerard  Wich — ^Examined  by  Clerk, 

I  am  Vice-Consul  to  the  Belgian  Go- 
vernment, and  my  office  is  situate  No.  11, 
Bury  Court,  St.  Mary  Axe.  On  the  26th 
of  November  last  a  person  came  to  me  to 
have  a  passport  vise. 

James :  Was  Dr.  Bernard  there  ? — No. 

ClerJc :  When  that  person  came  for  the 
passport  to  be  vise,  do  you  recollect 
whether  he  wished  the  passport  for  him- 
self or  someone  else  P 

James :  I  object  to  this ;  I  want  to 
know  whether  we  are  trying  the  indict- 
ment for  conspiracy  that  is  now  hanging 
over  him  in  the  Queen's  Bench  or  the  in- 
dictment for  murder.  I  positively  do  not 
know. 

Clerk :  Did  the  person  who  came  to  yon 
apply  for  a  passport  on  that  day  P — Yes. 

E.  James:  I  object  to  anything  that 
passed  at  present. 

Lord  Campbell,  L.C.J. ;  We  think  there 
is  no  objection. 

Attorney^  General :  It  is  better  not  to  in- 
quire about  the  passport  until  he  haa  it  in 
his  hands. 
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If.  EsHen,  recalled,  produced  the  pass* 
port  found  upon  Orsint*s  table  at  the  time 
of  his  arrest. 

Jules' Morond---Exsimvae^  (through  anjn- 
torpreter)  by  the  Attomey-C^eneraXC  "^ 

I  was  the  porter  at  10,  Rue  Monthabor, 
where  Orsini  lodged  under  the  name  of 
Allsop ;  he  produced  this  passport  for  the 
purpose  of  registration.  I  caused  it  to  be 
registered  with  the  Commissary  of  Police. 

Mr.  TFte^  recalled. 

I  was  applied  to  to  viser  the  passport  on 
the  26th  of  November  1857.  I  do  not  re- 
quire the  person  in  whose  favour  the 
passport  has  been  granted  to  appear  if 
the  passport  is  signed  by  the  bearer  or 
the  party  to  whom  the  passport  was 
granted.  If  it  be  not  signea  by  the 
traveller,  the  person  to  whom  it  has  been 
granted,  I  require  him  to  appear.  Gene- 
rally, if  I  have  any  doubt  about  it,  I  re- 
quire him  to  appear  to  sign  it  in  my 
presence. 

Did  the  person  who  purported  to  be  the 
owner  of  the  passport  appear  or  not  P — He 
appeared  afterwards. 

Who  called  on  the  first  occasion  P ^ 

Jamss:  1  object  to  the  whole  of  this 
evidence.  There  is  no  evidence  here  at 
all  of  Bernard,  the  prisoner,  taking  any 
part  whatever  in  the  procuring  of  this 
passport. 

Attorney- General :  In  order  to  meet  the 
objection  it  will  bo  necessary  at  once  to 
prove  a  letter '/or  example,  which  I  opened, 
m  the  handwriting  of  the  prisoner,  in 
which  he  introduces  Orsi/ni  by  the  name 
of  AUsi^  to  Mons.  Outreguin  in  Paris.  I 
should  also  have  to  prove  that  he  intro- 
duced Orsini  in  that  name  in  Brussels,  and 
to  go  through  a  great  deal  of  evidence 
posterior  in  point  of  time,  and  which  I 
cannot  but  think  would  be  extremely  in- 
convenient. 

Pollock,  C.B. :  No,  it  is  not  the  question 
of  most  convenience;  it  is  the  question 
of  proving  it  in  that  order  which  connects 
the  prisoner  with  the  transaction,  and  it 
may  be  a  very  inconvenient  order,  but  if 
it  is  called  for 

Attorney- General :  Of  course,  my  lord, 
after  the  last  intimation  from  the  Court 
we  will  not  argue  that  point ;  but  I  should 
have  thought  that  the  act  of  obtaining  a 
passport  in  the  name  of  another  than  him 
who  beat's  it  is  evidence  in  the  case.  We 
say,  and  are  about  to  prove  a  letter  in 
which  Orsini  is  introduced  by  the  name 
of  Allsop. 

JE.  James :  That  letter  would  carry  it  no 
further. 

Attorney 'General :  From  the  prisoner  to 
Ouirequin.  If  that  stood  alone  it  mi^ht 
show  tnat  he  travelled  in  the  name  of  Orstni. 
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I  am  goinff  to  show  that  he  did  not,  and  I 
begin  hj  snowing  that  the  vUe  to  the  pass- 
port corresponds  with  the  time  at  which 
he  left  England.  I  shall  then  proceed  to 
trace  him  to  Bi'nssels,  afterwardjg  to  Paris, 
down  to  the  last  moment.  I  only  began 
chronologically  with  the  grant  of  the 
passport  in  England.  I  do  not  wish  it  to 
affect  the  prisoner,  bnt  to  show  the  fact 
that  the  passport  was  obtained.  However, 
I  will  first  put  in  the  letter  to  M.  Outre- 
quin  here;  my  friend  suggests,  and  I 
do  not  know  whether  it  will  not  be  more 
conrenient,  to  postpone  the  whole  evi- 
dence connected  with  the  passport  until 
we  have  traced  Orwni  to  jBrussels,  and 
from  thence  to  Paris,  (a) 

Joseph  de  Giorgi — Examined  (through  an 
interpreter)  by  the  Attomey-Oeneral. 

Do  you  keep  the  Caf^  Suisse  in  Brus- 
sels P — I  hope  to  hold  it  now.  I  formerly 
kept  the  CafiS  Suisse  in  Tichborne  Street, 
near  the  Haymarket,  in  London,  from  the 
14th  of  October  1856.  I  have  been  ac- 
quainted with  the  prisoner  Bernard  since 
1849.  He  then  resided  in  Brassels.  I  do 
not  know  how  long.  I  again  met  with  the 
prisoner  about  a  fortnight  after  having 
opened  the  Gaf^  Suisse  in  Tichborne 
Street.  He  came  almost  every  day  to 
take  his  cup  of  coffee  there.  I  saw  Orsini 
there  some  ton  or  twelve  times.  I  was 
told  it  was  Orsmi,  but  I  know  nothing 
more  about  it. 

Was  the  person  who  was  named  to  you 
as  Orsini  the  individual  who  you  after- 
wards saw  in  Brussels  P — The  same. 

Did  this  person  named  as  Orsini  fre- 
quent your  Gaf^  in  Tichborne  Street? — 
Yes,  ten  or  twelve  times. 

About  the  beginning  of  December  did 
Bema/rd  speak  to  you  at  the  Gaf^  Suisse  in 
Tichborne  Street  upon  the  subject  of 
taking  anything  to  Paris? — He  began 
with  asking  me  whether  I  was  acquainted 
with  the  administration  of  the  gas  works 
in  Brussels. 

As  nearly  as  you  can  remember,  when 
was  that? — This  was  the  beginning  of 
December,  about  three  or  foar  days 
before  1  started.  He  asked  me  whether 
I  knew  anyone  in  the  Direction  of  Gas 
there.  I  answered  that  I  knew  Monsieur 
De  Braenacher,  the  book-keeper  to  the 
Direction  of  Gas  there.  He  told  me  he 
wished  to  become  acquainted  with  him  in 
order  to  show  him  this  new  invention  in 
gas.  The  next  day  he  told  me  he  had 
some  samples  or  specimens. 

Be  good  enough  to  go  on  and  state  all 
that  passed  on  the  subject,  and  whether 
he  produced  anything  P — Then  he  brought 
them  to  me. 


(a)  Sec  below,  p.  974,  &c. 


Lord  Gamfbell,L.G.  J.:  He  brought  what  P 

Attorney- General :  Be  so  good  as  to  look 
at  both  of  these  grenades  (produaed)  and 
say  whether  the  articles  which  he  pro- 
duced as  specimens  were  like  either  of 
these  P — It  was  like  it,  but  there  was  not 
the  screw  on  the  end. 

How  many  of  those,  as  nearly  as  you 
can  remember,  did  he  pi*oduce  to  you  P — 
Five  only. 

Lord  Gamfbell,  L.G.J. :  But  those  five 
entire  P — Five,  but  not  all  the  same  size. 

Attorney- General :  Were  they  five  halves 
or  five  entire  balls  P— Five  halves  like 
this — the  others  had  no  nipples—there 
were  five  or  six  holes. 

(James  desired  the  interpreter  to  re- 
peat the  first  part  of  what  the  witness 
said).  I  think  he  said  that  there  were  five 
of  what  we  might  call  the  upper  part,  and 
there  were  five  of  the  lower  part,  but 
without  nipples — is  that  what  you  say  P — 
And  two  with  six  or  seven  nipples,  bnt 
not  so  many  as  I  see  on  this  one. 

Did  vou  say  nipples  or  nipple-holes  P — 
The  holes. 

Were  there  three  of  these  which  I  will 
call  the  upper  half,  and  two  of  the  lower 
half — never  mind  the  nipples  at  present  P 
— There  were  three  of  this  part  and  two 
of  the  other,  of  the  lower  part. 

Have  those  of  the  lower  part  any  holes  P 
— Thev  had  holes,  but  the  three  others 
had  a  large' hole  as  this  one  has. 

Were  there  any  nipples,  or  chimneys, 
as  you  call  them,  in  the  holes  in  the  two 
lower  halves  of  which  you  have  spoken  P 
— No,  not  at  all ;  as  smooth  as  this  part. 

And  were  the  upper  parts  without  the 
screw  P — The  hole  only  without  the  screw. 

Having  produced  those  five  portions  of 
instruments  what  did  he  say  to  you,  what 
did  he  ask  you  to  do  with  themp — ^As  I 
was  about  to  start  two  or  three  days  after- 
wards for  Brussels  he  asked  me  if  I  would 
do  him  the  favour  to  take  them  to  Brussels, 
that  an  Englishman  would  come  and  ask 
for  them  in  his  name,  who  was  at  Liege 
at  that  time. 

Lord  Gahfbbll,  L.G.J. :  An  Englishman 
who  was  then  at  Liege  P — Yes. 

Attorney 'General  :ui^  anything  further 
pass  upon  that  occasion  P — Nothing  else 
took  place.  On  the  5th  of  December  at 
two  o'clock  in  the  morning  I  started  and 
I  arrived  in  Ostend,  and  in  Brussels  the 
same  evening. 

And  did  you  take  these  balls,  as  we  will 
call  them,  with  you  to  the  Gaf^  Suisse? 
— I  declared  them  at  the  Gustom  House 
at  Ostend,  and  took  them  with  me  to 
the  Gaf^  Suisse  at  Brussels. 

Were  they  seen  by  a  person  of  the  name 
of  Mighend  at  Brussels  ? — He  saw  them. 
He  was  the  proprietor  of  the  Gaf§  Suisse 
at  Brussels ;  he  saw  them  in  a  small  room 
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at  the  back  of  the  Oaf^on  the  mantel -piece. 
Bernard  came  to  Bmssels  two  or  three  days 
afterwards.  He  came  to  me  at  the  Gaf^ 
Suisse  and  asked  me  whether  I  had  taken 
them  to  Brussels,  and  I  said  here  they  are 
on  the  mantel-piece. 

On  your  saying  there  they  are  on  the 
mantel-piece,  what  did  Bernard  say  P — He 
told  me  to  put  them  on  one  side. 

James:  Perhaps  the  Attomey-Oenerai 
will  pardon  me  for  a  moment,  I  do  not 
propose  to  discuss  it  at  length  but  I  wish 
to  take  an  objection  to  this  evidence.  We 
think  it  right  not  to  let  the  opportunity 
pass  of  having  the  objection  entered  upon 
your  lordships'  notes,  it  involves  the 
main  question.  There  is  no  evidence  of 
any  kind — ^no  eorpue  delicti  by  the  English 
law  to  which  this  evidence  of  accessorial 
acts  is  relevant. 

Lord  Campbell,  L.C.J. :  You  will  have 
an  ample  opportunity  of  making  that 
objection. 

The  Interpreter:  The  end  of  the  wit- 
ness's answer  was — to  put  them  on  one  side 
as  they  were  a  new  invention  in  gas.  I 
put  them  on  the  table  in  my  bedroom ;  he 
afterwards  asked  for  them  and  took  them 
away  with  him,  he  said  that  he  was  going 
out  of  the  Porte  de  Cologne.  When  he 
took  them  away  he  had  two  halves  in  his 
hand  in  a  thin  piece  of  paper. 

Do  you  mean  besides  what  he  had  asked 
you  to  take  to  Brussels  P 

The  Intei-preter :  He  says  so. 

Lord  Campbell,  L.C.J. :  I  don't  under- 
stand it. 

Attorney-General :  I  do  not  quite  under- 
stand him,  make  it  clearer  and  be  so  good 
as  not  to  speak  quite  so  quickly. — When  I 
gave  him  the  five  half  balls  he  took  them 
away. 

Lord  Campbell,  L.C.J. :  Were  the  two 
halves  in  his  hand  part  of  the  time  P — I 
did  not  look  at  them. 

Attorney- General :  Having  carried  them 
awav,  when  did  he  come  back  again  to  the 
Cafe  Suisse  at  Brussels  P — Either  the  same 
day  or  the  day  after. 

Did  he  bring  back  with  him  the  five 
instruments  which  he  had  taken  away 
from  you  over  at  Brussels  P — He  again 
brought  back  the  parcel. 

Did  he  briug  any  besides  those  he  had 
taken  away  P — He  oroueht  back  a  parcel 
containing  the  five  half  balls. 

Did  he  bring  back  any  more  than  he 
had  taken  away  P — Outside  of  the  parcel 
he  had  two  halves  in  his  hand. 

What  did  he  say  to  you  when  he  came 
back,  as  to  what  was  to  be  done  with  these 
articles  P — He  gave  me  back  the  parcel 
and  told  me  to  put  them  on  one  side. 

What  did  he  give  you  to  put  on  one 
side  P — He  gave  roe  back  the  parcel  and 
two  halves  l^sides,  which  he  said  had  been 
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made  in  this  country,  wrapped  up  in  grey 
paper. 

In  the  phrase  you  use  do  you  speak 
of  the  country  of  Belgium  or  England  or 
any  other  country  P~Ln  the  country  and 
nothing  else. 

Were  these  additional  two  halves  in  a 
grey  pai>erP — They  were.  I  then  put 
them  again  in  my  room.  He  then  spoke  to 
me  again  about  the  manufacture  of  gas ; 
he  asked  me  if  I  could  bring  him  in  rela- 
tions with  the  Direction  of  Gas.  I  said, 
whenever  you  please. 

Did  he  then  or  about  that  time  make 
any  application  to  you  to  find  a  person 
who  could  take  a  horse  to  Paris  P — Tes,  I 
said  I  knew  a  young  man  who  would. 

Did  he  say  for  what  person  he  wished  a 
horse  to  be  taken  to  Paris  P — For  an 
Englishman. 

Did  Bernard  tell  you  at  that  time 
whether  this  Zeghers,  or  whoever  was  to  go 
to  Paris  with  the  horse,  was  to  take  any- 
thing besides  p — He  told  me  then  that 
he  was  to  take  the  gas  irons. 

The  articles  of  which  we  have  spoken  ? 
— ^Yes.  I  asked  Zeghers  if  he  knew  any  one 
and  he  offered  himself,  saying  that  he 
should  like  tu  go  to  Paris  to  see  his  sister. 
You  say  that  Bernard  told  yon  it  was 
for  an  Englishman  that  the  horse  and  these 
articles  were  to  be  taken  to  Paris.  Did 
he  ever  bring  the  Englishman  to  the  Caf^ 
Suisse  at  Bmssels  or  did  he  come  there  P 
— They  came  together. 

Did  he  introduce  the  Englishman  to 
you — in  what  way— what  took  place  ? 
He  came  in  with  the  Englishman.  I  en- 
tered the  Caf^  and  saw  the  two  together. 

What  did  Bernard  say  to  you,  did  he 
present  yon  P — He  said  here  is  the  English- 
man. 

You  looked  at  this  Englishman  I  sup* 

pose  P — Yes,  but  I  did  not  know  him  again. 

Did  you  at  last  recognise  in  him  any* 

one  whom  you  had  seen  before  P — As  soon 

as  he  spoke  to  me. 

As  wnom  did  you  recognise  him  P — As 
Orsini, 

When  you  had  known  Orsini  in  London 
had  he  a  large  bushy  black  beard  P — Yes. 

And  had  he  this  beard  when  you  recog- 
nised him  in  the  Caf^  Suisse  at  Brussels  P 
—No. 

Was  it  completely  removed  P — He  only 
had  whiskers. 

Did  Orsini  ask  you  any  question  or  say 
anything  to  you — I  am  only  asking  3"ou 
what  took  place  in  the  presence  of  Bernard  ? 
— He  asked  me  whether  I  had  left  Lon- 
don, and  if  I  had  any  commission  for 
Paris — he  was  going  to  Paris,  if  I  had  any 
commission. 

Had  you  any  further  conversation  either 
with  Orsini  or  Bema/rd  at  that  time  P — I 
told  him  that  I  had  no  commission  at  that 
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time,  but  that  if  he  would  take  ft  parcel  of 
the  address  cards  of  the  Gaf6  Suisse  he 
would  oblige  me. 

Did  they  shortly  after  leave  —Orsini  and 
Bernard  together  ? — Yes  they  left  together. 
Orsvni  came  back  alone  afterwards  and  told 
me  that  Zeghere  was  to  be  at  the  Hotel  de 
TEurope  at  half-past  five. 

He  was  waiting  at  the  Hotel  de  V  Hlurope  ? 
— I  do  not  know  whether  he  was  waiting 
there  but  he  told  me  so. 

Did  you  desire  Zeghere,  the  boy,  to  be  at 
the  Hotel  de  TEurope  at  half-past  five  P  -I 
called  Zeghere f  who  was  upstairs  then,  and 
said  to  him,  here  is  the  gentleman,  he 
wishes  you  to  be  at  half-past  five  at  the 
Hotel  de  TEurope. 

Did  Zeghere  leave  for  the  purpose  of  going 
to  the  SCotel  de  TEurope,  carrying  these 
half-balls — the  gaa  irons  P — ^I  gave  them 
to  him  myself,  and  he  went  to  the  Hotel  de 
TEurope  so  as  to  be  there  at  half-past  five. 

Did  you  say  something  about  a  carpet 
bag? — -Yes.  I  put  the  parcel  myself  in  a 
carpet  bag. 

The  gas  irons? — Yes. 

Was  this  about  the  llth  of  December? 
— The  precise  day  was  Friday. 

When  did  you  see  Bernard  P  Did  B&r- 
nard  remain  at  or  come  to  your  coffee- 
house after  that  time  P — He  came  back  a 
few  days  afterwards. 

And  how  long  did  he  stay  there  P — Ho 
came  twice  to  see  me  after  that — a  few 
days  afterwards,  and  he  spoke  again  about 
the  gas  irons,  and  said  that  he  was  going 
back  to  London. 

Pollock,  G.B.  :  What  did  he  say  about 
the  gas  irons? — He  spoke  to  me  again 
about  the  new  invention. 

AUorn^j'Qenefral :  And  that  he  was 
going  back  to  London  ? — Yes. 

Did  you  afterwards  find  that  one  of 
these  half-balls  had  been  left  behind  at  the 
caf<§  ? — Yes,  the  two  half -balls  in  the  grey 
paper  which  were  mentioned  before  I 
found  afterwards  had  been  left  behind. 

And  you  say  they  were  one  within  the 
other.  Just  give  me  two  of  them :  do  you 
mean  this  way,  or  close  together? — In 
this  way  (one  in  the  other),  I  did  not 
look  at  them,  but  they  were  in  this 
manner. 

Did  two  gentlemen  come  afterwards  to 
you  at  the  Caf^  Suisse  at  Brussels  to  ask 
for  those  half-balls  which  had  been  left 
behind  ? — Two  gentlemen  came  and  asked 
for  me.  I  was  not  in  the  room  at  the  time, 
I  was  called  down,  and  the  waiter  said, 
"  There  are  two  gentlemen  who  wish  to 
speak  to  you." 

What  did  they  say  ? — One  did  not  speak 
to  me,  he  was  engaged  in  reading  the 
newspaper,  and  I  only  saw  his  white 
beara ;  the  other  asked  for  me,  and  asked 
if  my  name  was  Joseph.    I  said  yes. 


What  did  he  say  then  P — ^Then  he  pro- 
duced a  small  piece  of  paper,  saying, 
**  That  is  for  you."  I  then  asked  him  who 
gave  him  that  piece  of  paper. 

Have  you  got  the  paper,  or  was  it  de- 
stroyed or  lost  P — He  kept  it  himself  be- 
cause I  cannot  read. 

Did  you  give  to  either  of  those  two  per- 
sons the  two  half-balls  P — To  him  who  had 
the  small  piece  of  paper  I  gave  the  small 
parcel. 

What  did  he  say  to  you  to  make  you, 
give  them  to  him? — He  read  the  paper  to 
me. 

What  did  he  read  ? — **  Joseph,  I  request 
you  will  give  to  the  bearer  the  gas  article 
which  I  left  behind." 

Was  there  any  name  mentioned  ?— He 
mierely  read  that  which  I  have  said. 

Do  you  know  who  that  person  was  P — I 
knew  it  afterwards,  but  at  that  time  I  did 
not  know  it. 

Before  yon  gave  him  the  pieces  of  iron, 
didyou  ask  him  who  gave  him  the  paper  P 
— H!e  told  me  it  was  Bernard. 

Were  the  two  half-balls  there  on  the 
spot,  or  had  you  to  go  and  fetch  them  in 
order  to  give  them  to  him  ? — He  asked  me 
for  some  paper  to  write  a  letter,  and  while 
he  was  writing  the  letter  I  went  into  my 
room  to  fetch  this  paper  parcel  containing 
these  two  half -balls.  ^ 

And  you  delivered  them  to  him  ? — ^Yes. 

And  he  took  them  away,  I  suppose  ? — 
He  took  them  away. 

I  think  you  said  you  did  not  know  this 
man,  and  had  never  seen  him  before? — 
No. 

What  kind  of  a  man  was  he — had  he  a 
black  beard,  or  a  white  beard,  or  what  ? — 
He  had  a  black  beard. 

Do  you  know  the  gentleman  who  accom- 

?aniea  him  ? — No,  I  do  not  know  him,  but 
know  his  name. 

Was  it  M.  Mackenhiem  of  Brussels,  who 
is  here  P — ^Yes. 

The  person  who  presented  the  note  to 
you  and  M.  Mackenhiem  went  away  to- 
gether, and  you  saw  no  more  of  either, 
did  you  P — I  did  not  even  see  them  leave 
together,  as  I  returned  to  my  work. 

Gross-examined  by  Edwin  James. 

Now  you  left  England  with  some  balls 
on  the  5th  of  December? — I  left  on  the 
Saturday  morning. 

When  you  got  to  Brussels,  where  did 
you  place  them  ? — In  the  smoking-room 
behind  the  caf^,  on  the  mantelpiece. 

How  many  were  there  ? — Five  halves. 

Were  those  all  you  saw? — When  I 
arrived  there  were  no  others. 

Did  you  see  them  fitted  together  so  as 
to  make  a  perfect  ball  ? — ^No,  1  did  not. 

Did  you  see  any  one  of  those  with 
twenty-five  holes? — No,  it  seems  to  me 
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that  there  was  one  with  Rve,  bIz,  or  eight 
holes,  but  I  cannot  remember  any  more. 

Did  jon  ever  see  one  of  these  rails  with 
twenty-five  holes  P — I  never  paid  atten- 
tion ;  I  never  counted  them,  as  it  was  a 
matter  of  no  importance  to  me. 

Who  first  showed  yon  those  ? — Captain 
Ld>€nondier, 

The  Superintendent  of  Police  at  Brus- 
sels P — ^Yes. 

The  nipple  unscrewed  from  the  cham- 
ber shows  a  large-sized  hole ;  just  point 
his  attention  {hcmdmg  the  grenade  to  the 
witneas) ;  not  a  great  hole,  but  a  consider- 
able hole ;  the  jury  will  see  the  size  of  it  P 
— I  see  that  there  is  a  hole. 

Will  you  swear  that  you  ever  saw  a  ball 
containing  twenty-five  holes  P — I  am  not 
able  to  swear  to  it,  because  I  never  counted 
them. 

How  did  you  come  to  mention  four  or 
^YQ  holes  P — I  did  not  pay  much  atten- 
tion; four,  five,  six,  or  more,  but  I  never 
counted  them. 

Did  you  say  *'  or  more  **  P — There  were 
three  that  had  the  large  hole — those  I  can 
swear  to ;  but  in  the  larger  ones  I  do  not 
know  how  many  holes  there  were,  as  I 
never  counted  them. 

I  will  put  the  question  again  :  will  you 
swear  that  you  ever  saw  one  with  twenty- 
five  holes  P — I  may  have  seen  one,  but  I 
never  counted  the  number  of  holes,  and 
without  having  counted  them  I  cannot 
swear  it. 

Did  you  ever  see  one  with  ten  holes  in 
it  P — Precisely  I  cannot  say,  because  I 
never  counted  them  ;  that  is,  I  can  say 
about  the  three,  yes  ;  but  about  the  others 
I  cannot  say. 

I  am  not  asking  you  about  the  three 
with  the  large  hole  about  the  screw,  but 
did  you  ever  see  a  ball  with  as  many  as 
ten  holes  in  it  P — I  may  have  seen  them, 
but  I  never  counted  the  holes.  I  do  not 
know  whether  there  were  ten,  eleven,  or 
twelve. 

To  the  best  of  your  belief,  will  you 
swear  that  in  any  ball  you  saw,  there 
were  as  many  as  ten  holes  P — There  were 
two  with  small  holes,  but  whether  there 
were  ten,  eleven,  or  fifteen,  I  do  not  know. 
I  did  not  count  them. 

Why,  just  now  you  said  there  were  five, 
six,  or  eight  holes.  How  long  did  these 
balls  rest  upon  your  mantelpiece  ? — From 
my  arrival. 

For  how  many  daysP — Two  or  three 
days ;  I  do  not  know  how  long. 

How  frequently  had  yon  the  balls  in 
your  hand  ? — In  London,  when  I  put  them 
in  the  bag ;  in  Brussels,  when  I  put  them 
on  the  mantelpiece ;  and  again  when  I 
gave  them  back  to  Bernard. 

Did  you  not  tell  the  Minister  of  Police 
in  Brussels  that  you  would  not  say,  and 
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could  not    say,  whether  the    balls    had 
twenty-five  holes  P— I  did  say  bo. 

Was  a  charge  made  against  you  ?  Have 
you  been  under  arrest  P — I  was  arrested 
on  the  27th  of  January,  at  eleven  o'clock 
in  the  evening. 

How  long  did  you  remain  in  prison  P — 
The  Cabinet  cornier  f^om  England  brought 
me  this  passport  {produced),  and  then  I 
was  released  from  prison  ;  the  date  is 
the  21st  of  February. 

Then  you  were  in  prison  about  twenty 
days  P — ^Twenty-four  days  in  Brussels  and 
two  in  Ostend. 

Is  there  a  mandate  of  arrest  against 
you  now  in  Brussels  P — There  is  one  from 
Paris. 

Do  you  mean  there  was  or  there  is  P — 
Not  to  my  knowledge. 

When  did  you  hear  there  was  onep — 
The  usher  of  the  court  came  to  take  me 
to  prison  the  day  I  was  arrested. 

Under  a  French  warrant  or  a  Belgic  p — 
French. 

When  were  you  arrested  P — ^Ten  or 
twelve  days  before  the  Paris  warrant ;  the 
mandate  iVom  Paris  came  on  the  5th  or 
6th  of  February. 

Attorney-  General:  I  do  not  know  whether 
this  is  material,  but  if  it  is  I  must  ask  for 
the  contents  of  the  warrant. 

James  :  Were  you  arrested — that  is 
enough  for  my  purpose  P— On  the  27th  of 
February  I  was  arrested  and  taken  to 
Paris. 

I      By  the  French  or  the  Belgians  P — By 
i  tho  authority  of  Belgium,  by  the  Com- 
missary of  Police,    Va7i  Hough,  who  is 
'  one  of  my  friends. 

:      Is  that  arrest  at  an  end  P — The  Attorney- 
General  called  for  me. 

Attorney-  General :  Perhaps  the  Attorney- 
General  of  England  may  object  to  the 
Attorney-General  of  Belgium's  direction. 
I  do  not  know  to  what  this  may  tend. 

Eble,  J. :  He  called  and  showed  the 
passport  to  him,  and  said  ho  must  come 
to  England.     That  is  the  short  of  it. 

James:  Have  you  been  told  that  the 
warrant  is  to  be  withdrawn  after  you  have 
given  evidence  against  the  prisoner  p — I 
took  advice  from  my  counsel  first,  and 
then  determined  to  come  to  London. 

Are  you  to  go  back  to  prison  upon  your 
returning  to  Brussels  P — The  Attorney- 
General  said  to  me,  **  Go  to  London,  and 
while  you  are  gone  we  will  endeavour  and 
arrange  the  matter." 

Attorney- Generai :  I  have  no  other  ques- 
tion. 

Julien  Fourmarier — Examined   (through 
an  interpreter)  by  Macaulay. 

Are  you  waiter  at  the  Oaf^  Suisse,  at 
Brussels  P — Yes. 
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Do  you  remember  Joseph  Oiargi  arriving 
in  the  beginning  of  last  I)eoeml)er  P — Yes. 

The  day  after  he  came  did  yon  see  some 
half-balls  lying  on  the  chimney-pieoe  in 
the  smoking-room  ? — I  saw  ten. 

Were  the  ten  half-balls  all  separate,  or 
were  any  of  them  screwed  together? — 
Separate. 

Of  what  size  were  they  ? — Three  kinds. 

Were  there  any  that  had  square  holes 
in  them  P — There  were  two  thafc  had 
sqnare  holes. 

Look  at  the  one  lying  on  your  left 
hand.  Were  the  two  that  had  small  holes 
like  that  one  P  Were  they  that  size  and 
shape  P — There  were  no  screws  on. 

Were  they  of  that  size  and  shape  P — 
Yes. 

But  there  were  no  nipples  in  them  P — 
No. 

Do  you  know  how  many  small  holes 
there  were  in  those  two  P — ^Aboat  twenty 
or  twenty-five. 

Were  any  of  the  half-balls  like  this  one  P 
{hcmding  the  upper  half  to  the  witness) — 
Yes. 

How  many  were  like  that  P — Five. 

There  is  a  screw  on  the  large  hole  of 
this  one.  Was  there  a  screw  on  any  one 
of  the  small  ones  P — Yes. 

In  how  many  of  them  P — I  think  in  all. 

Did  you  unscrew  any  of  themP — Yes, 
I  did. 

One  or  two  P — A  few. 

How  long  did  they  remain  on  the 
mantelpiece  in  the  smoking-room  P — One 
day,  from  morning  to  evening.  Several 
gentlemen  saw  them. 

Do  you  mean  you  only  saw  them  in  that 
place  one  day  P — I  do  not  remember  very 
well. 

Cross-examined  by  Ha/whins. 

How  long  have  you  been  a  waiter  at  the 
Oaf ^  Suisse  p — ^About  a  year. 

These  half-balls,  you  say  there  were 
ten  of  them  ? — Yes. 

Did  you  take  each  of  them  in  your 
hands^the  ten  halves  P — I  took  a  few. 

How  many  did  you  take  in  your  hands  P 
— I  took  some  large  ones  ana  some  small 
ones. 

Were  they  both  the  large,  or  how  many 
of  the  large  P**Two  large  ones  and  three 
small  ones. 

Do  you  call  these  large  or  small,  the 
two  halves  which  you  have  got  in  your 
hand  now — ^were  there  any  of  the  halves 
larger  tban  those  which  you  have  got  in 
your  hand  P— Larger  than  this  upper  part 
which  I  have  got  in  my  hand. 

Were  both  of  the  lower  portions  of  the 
same  size  P — Larger  than  this. 

Put  down  the  one  in  your  left  hand, 
and  keep  the  one  in  your  right.  (The 
witness  aid  so,)    How    many  times  had 


vou  in  your  hands  balls  like  that  you 
hold  now  p — Two  or  three  times. 

Did  yon  ever  count  the  holes  ? — "No. 

Will  you  swear  that  there  were  as  many 
as  twenty  holes  in  what  you  saw  at  Brus- 
sels P — I  did  not  count  them. 

Will  you  dare  to  swear  that  there  were 
as  many  as  ten  holes  in  either  of  the 
balls  P — There  may  have  been  more,  per- 
haps fewer ;  I  do  not  know. 

When  were  you  first  of  all  asked  to  give 
an  account  of  these  half -balls  P — After  the 
arrest  of  CHorgi. 

How  long  after  his  arrest  P — ^The  next 
day,  I  think. 

Were  you  examined  on  that  day  before 
the  judge  P — The  Judge  of  Instruction 
came  to  the  house. 

Have  you  ever  said  that  you  were  so 
confused  that  you  did  not  know  what  you 
said  P — Ko,  I  was  not  conftised  at  all  when 
I  spoke  to  the  judge. 

Do  you  mean  to  swear  that  you  were 
not  confused  before  the  judge  P — Yes. 

Have  you  never  said  that  you  were  con- 
fused before  the  judge  P — No. 

Never  P — No. 

Had  anybody  spoken  to  you  before  you 
were  examined  oefore  the  judge  about 
the  evidence  you  were  about  to  give  P — No. 

Had  the  police  spoken  to  you  about  it  P 
Had  you  been  examined  by  the  police 
before  you  were  examined  by  the  judge  P — 
No. 

Just  attend  to  this  one  question.  Have 
you  ever  said  that  you  made  a  mistake  in 
your  evidence  before  the  Judge  of  In- 
struction, and  that  having  done  so,  you 
were  obliged  to  abide  by  what  you  had 
said  P — I  never  said  so. 

Nothing  to  that  efi*ect.  Have  you  never 
said  anything  to  that  effect  P — I  may  have 
said  that,  because  the  Judge  of  Instruction 
questioned  me  so  much,  but  I  do  not  know. 

Now  I  will  ask  you  just  one  more  ques- 
tion about  the  number  of  those  holes. 
Will  you  dare  to  swear  that  there  were 
as  many  as  eight  holes  in  any  one  of  these 
balls  P — I  saw  that  there  were  a  great 
many  holes,  but  I  did  not  count  them. 

Be-examined  by  the  AttomeyOeneral, 

Although  you  never  counted  them,  did 
you  see  them  several  times  and  examine 
them  attentively  P — Yes. 

Having  so  examined  them,  how  many 
holes,  or  about  how  many  holes,  do  you 
believe  they  contained  P — There  might 
have  been  some  which  had  from  twenty  to 
twenty-five. 

Wednesday,  April  14th,  1868. 

Louis  Bighenzi — Examined  (through  an 
interpreter)  by  Wdshy, 

I  believe  you  are  the  proprietor  of  the 
Oaf$  Suisse  at  Brussels  P — i  es. 
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Do  you  know  Joseph  Oiorgi  t — ^Yes. 

Do  you  remember  his  coming  to  Bms- 
sels  in  December  last  P — Yes. 

Did  you  observe  anything  particular 
aboat  tne  packages  he  brought  with  him  ? 
—He  had  several  packages  with  him. 

Did  you  look  at  any  of  them  particu- 
larly P — He  had  several  packages  with 
him ;  I  took  them  in  my  hand  one  after 
another,  and  among  all  those  packages 
there  was  one  tolerably  heavy. 

Did  yotL  look  at  that  one  P— At  the  time 
I  looked  at  nothing,  I  examined  nothing. 

Did  you  afterwards  take  out  of  that 
package  one  of  the  things  contained  in  it 
and  look  at  it  P — When  the  package  was 
afterwards  in  a  little  room  at  the  back  of 
the  cafe,  I  opened  it  and  put  it  on  the 
mantelpiece.  I  do  not  know  what  it  was 
called. 

Will  you  describe  it  as  well  as  you  can  ? 
— I  do  not  know  whether  I  took  out  the 
article  in  two  pieces  or  one  piece ;  I  took 
out  two  pieces,  but  I  do  not  know  whether 
they  were  in  one  or  in  two — divided  or 
not. 

Go  on,  give  me  as  complete  a  descrip- 
tion as  you  can. — Those  two  pieces  could 
be  put  together  so  as  to  fit  each  other 
completely. 

Were  there  any  holes  about  either  part 
— go  on  and  describe  it  P— This  article  had 
the  shape  of  a  pear  as  far  as  I  remember, 
round  at  the  upper  part  and  oblong  at  the 
lower  part,  of  which  I  gave  a  m*awing 
here. 

James :  Gkive  a  drawing  P 

Lord  Campbell,  L.G.J. :  To  whom  did 
you  give  a  drawing  P 

Witness :  The  first  time  I  was  examined 
in  this  country. 

Welshy:  Without  referring  to  your 
drawing,  go  on  to  describe  from  memory 
what  you  observed  about  those  articles  P 
— In  the  oblong  part,  the  lower  half, 
there  was  a  large  hole,  and  in  the  upper 
part  there  were  small  holes. 

Can  you  remember  about  how  many 
small  holes  P — There  were  several,  but  as 
to  the  number  J.  cannot  precisely  say. 
There  were  one,  two,  or  three,  I  cannot 
sav  whether  it  was  two  or  three.  I  did  not 
take  any  notice  of  theso  objects ;  they  were 
hollow •  ( One  of  the  articles  was  here  handed 
to  the  witness. 

Look  at  that  and  tell  me,  supposing 
those  chimneys  were  out  and  there  were 
holes  instead  of  them,  is  that  like  the  thing 
you  saw  ? — ^There  were  holes,  but  my  idea 
does  not  bring  back  to  me  the  same  de- 
scription of  article ;  it  was  quite  the  shape 
of  a  pear;  I  did  not  take  a  particular 
notice  of  these  objects. 

You  have  taken  the  screw  out.  What  do 
you  say  about  that  hole  now  jon  have 
taken  the  screw  outP — I  took  it  out  in 
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order  to  see  whether  it  had  the  same  screw 
on  it  as  the  one  I  saw. 

Lord  Campbell,  L.C.J. :  He  is  explain- 
ing whv  he  did  this. 

Welshy :  Yes,  my  lord.  (To  witness :) 
Has  it  P — My  idea  is  that  there  was  a  screw 
in  the  same  manner  as  there  is  here,  but 
what  I  recollect  is  that  the  small  holes 
were  in  the  upper  part  where  the  large 
hole  now  is  in  this  lower  part;  it  was 
thick  and  the  shape  of  a  pear  and  similar ; 
there  was  a  hole  where  the  screw  is. 

James :  I  did  not  hear  what  he  said, 
but  your  lordships  did. 

Lord  Campbell,  L.C.J. :  I  understood 
him  to  say  that  there  was  a  hole  where  the 
screw  now  is. 

James :  I  believe  he  said  no  screw. 

Welsby:  You  said  there  was  a  screw 
where  the  hole  is  :  was  that  a  hole  about 
the  same  size  and  where  you  observe  the 
large  hole  is  P — It  is  the  same  size,  I  can- 
not sav  whether  it  is  the  same  shape  ;  the 
large  hole  was  much  larger  than  the  small 
one. 

Look  at  that  (producing  a  paper)  and  tell 
me  whether  that  is  the  drawing  which  you 
so  made  from  memory  of  that  article  P — 
Yes. 

James :  Will  you  allow  me  to  look  at  it  P 

Foreman  of  the  Jury :  The  jury  would 
like  to  see  it. 

Welshy :  To  the  best  of  your  memory  is 
that  drawing  like  the  section  of  the  in- 
strument you  described? — To  the  best  of 
my  recollection  this  drawing  corresponds 
with  the  idea  that  I  formed  of  the 
object. 

Do  you  remember  some  da^s  after 
Qiorgi*s  arrival  a  person  coming  and 
addressing  himP — I  remember  one  day 
being  engaged  at  dinner  when  a  gentle- 
man came  in;  I  do  not  know  whether 
that  gentleman  was  accompanied  or 
whether  he  came  alone. 

When  he  came  in  did  ho  speak  to 
Giorgi  ? — Yes. 

Did  you  know  that  gentleman  before  P 
—No. 

Well,  what  did  he  say  to  Joseph  Oiorgi? 
— He  spoke  to  him,  and  I  remember 
that  he  said,  ''You  must  put  these  gas 
irons  aside,  being  a  new  invention."  I 
spoke  to  him,  I  asked  him  what  new 
invention  it  was.  He  said  it  was  a  new 
invention  in  which  there  was  great  benefit 
to  the  gas. 

Did  Giorgi  then  say  anything  to  you  as 
to  who  this  gentleman  wasP — He  may 
have  told  mo  his  name,  but  being  a  person 
unknown  to  me  I  paid  no  attention. 

Did  he  say  anything  to  you  as  to  where 
the  gentleman  came  from? — He  said  he 
came  from  London. 

Did  the  gentleman  sav  anything  to  yoa 
about  London  P — He  said  that  he  had  seen 
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Qtcrgi's  hrothe^^  before  leaving,  and  .t|iat 
he.waa  well.      '  ..     .  \  *    ^  ^ 

i>id  he  say  any  thpiffaa  to  when  he  wopld 
retniti  to  London  f-^^^^at  he,  was  ^leaving, 
that  {t^me  eTenmg  for  London  1  .  Induced 
that  liie  gentleman  spoke  very  good  Italian. 

]!9'ow,  sonie  day6  after,  did  Oiorgi  make 
any^^ppKcation  to  jpa  as.  to  s^dii^> 
hone  to^  Pai^is  ?— *He  asked  i^e  if  I  knew 
anyone  in  thp  town-^  young  man  who 
woofd  be  willing  \o  take  a  horse  to  Faria^  : 
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Xhross-exatnined  by  Edwin  Jamet. 

Are  yon  aai  Italian  or  a  Swiss  t — ^I  am  a 
Swiss.  .     ^  .: 

Do  yon '.  ^ndersland '  English  P —i-lR'ot 
much.         ^  •..       X 

'Hffad'Tiife' «iid;  draiHng;  if  yon  please.  *  (I< 
1009  ha/irSUSi  d6wn,)'[  Tdti  described  the  in- 
stminent'WHibh  yon  s&w  as  of  the  shape 
of  apearP—It'^biinffs  to  nlj  ireoollection 
the  idea  of  a  pear,  uie'  upper  ^rt  being 
round  and  the  lower  oblpng. 

Like  this  that  is  iii  your  drawing  P — 
That  is  ie. 

.  Is  that  th^  descripf  ion  of  the  instrtfmeirt 
which  yon  bScfliete  to  be  trheP'---It'is  what 
my  idea  brings  back  to  tny  recoUectidn. 

^'Whfere  were  the  holes— is  this  the  lar^ 
part  at  the  bottom  P— *In  the  lower  jpUrt  is 
theTlarge  hole  kftd  in  'the  upper  part'the 
smaller  holes.  .     *   ' , 

Are  these  meant' to  represent  the  holes  P 
— B  is  what  I  drew  to  re^Sresent  ttie  small 
hole^.  I  cahtiot  say  Whether  the  sfnall 
holes  Were  placed  exactly  as  I'  {jfaced! 
thebe.  -     .  , 

Do  you  describe  that  Which  you  hare  in 
yonr  hands  as- of  1^  sIlApe  of  a  pelSr  P-^l^o. 

Ja/m^es :  Will  "y6nr  llordships  allow  Iftre 
jury  to  see  this  P 

Lord  Caktvbll,  L.C.J. :  By  all  means, 
{Tt  was  Ihanded  to  ihe  Jwry.^ 

The  Interpreter :  Shall  I  giTe  his  answer  P 
—Yes. 

The  Interpreter .-  Hy  ides  is  that  ^he  lar^ 
hole  was  where  the  small  holes  afes  and 
the  small  holes  wh^re  the  large  h61e  is. 

Jamee:  Just  put  this  to  him,  if  you 
please ;  ask  him  to  take  this  in  his  hand 
lane  of  the  halU),  Lookini^  at' that  ball, 
upon  your  oath,  do  yon  believe  that  to  be 
the  same  P^I  have  nMnkjs  said  that  I  took 
no  particular  notice  of  it ;  that  the  draw* 
ing  which  I  made  of  it  is  as  near  as  my 
recollection  will  bear  me. 

Looking  carefnlly  at  that  drawing,  and 
taking  that  ball  in  your  hand,  upon  your 
solemn  oath,  do  not  you  believe  it  not  to 
be  the  same  h^^-^-^ 

Lord  Gajcfbbll,  L.G.J. :  Do  not  let  him 
run  on. 

The  Inteffpreter:  It  is  a  repetition  of  the 
same  iftiinir.  ' 

James  t  Take  that  drawing  in  your  hand 
in  the  presence  of  the  jury,  aadltukti 
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^ak  ball  into  your  hand,  and,  refreshing 
yonr  recollection  by  that  dxtbwinp;, .  upon 
your  ^Jemn  oath,  do  you  believe  it  'to  be 
thctsamePu;,    .., .  ^  ..^.v.     •   «    ^  •'    .x^^. . 

{The  prisoner  %ere  addressed  the  WUness 
in-Freneh,)^    '    .> 

,  j^ord.Cfiu^B^iUp^,  L.CiJ. :  Tell,  liini*  iha^ 
he  mnst  commonicate  with  his  counsel. 

.{Therlatei^reter.  did  so.) 

^4i^>^'^  ^Taking  that  drawing,  which 
you  made  when  the  matter  was  fresh  in 
your  memory,  and  taking  this.iball  injbur 
handf  upon  yoiir  solemn  oath*  do  you  b^- 
Ueve  that  to  be  .the  same  ball  which  you 
saw  P-rThifl  ball  hvi  b^A  presented  to  me 
sev^l  'times,  and  my  memory  goes  back 
to  the  drawihff. :]    •,      ■       \     ,    ,  • 

JT^ever  mind  how  often  the  bajl  has  l^een 
presented  t6  you ;  taking  that  ba)l  in  your 
hand,  and  taking  the  drawing  in  your 
other  hand,  upon  your  solemn  oath  do  you 
believe  that  to  be  the  bidl  you  ^w  P— The 
ball  whiol^  I.  had  in  my  hand  correspond^ 
to  this  drawing,  that  ip  what  my  memory 
tells  me. 

PoLiocK,  C.lj. :  Mr.  ^'amea—I  beg  your 
pardon— you  had  better  now  distinctly 
ask.  is  that  the  samOi  without  these 
introductoiy  matters.   ' 

James :  Very  welU  iny  lord.  la  that 
th!e  same  P  Put  the  drawiiig  down.  Will 
you  swear  that  that  is  the  same  ball  yon 
saw  P — I  cannot  swear  anything. 
.  Aitgrne^'Generat :  Me  8«id,  I  can  ,swe^r 
to  nothing. , ,.   .,     .'    -     ,        .  .[     , 

The  Interpreter :  Or,  I  cannot  swear  to 
anything — it  is  the  same  thing. 

■ 

Berexamih0dl>y  Ithe  AUorneg^O^nefal, 

Did  you  see  any  ball  with  the  two  parts 
united  thus,  screwed  together  P — ^I  hod 
one  in  my.hand ;  I  do  not  know  whether 
it  was  in  two  parts  or  not,  but  I  know 
very  weU  that  they  exactly  fitted  together. 

Do  you  rememberi  .or  do  you  not  re* 
men^ber^  whether  you  ever  had  the  baU  in 
your  hand,  with  the  two  parts  completely 
tasteujed  together  P— 'I  screwed  them  to- 
gether, and  I  know  that  they  exactly 
fitted. 

Do  you  remember  whethier,  when  you 
first  took  the  ball  out  of  the  paper,  it  was 
in  one  or  in  two  parts  P — I  cannot  remem- 
ber whether  I  took  them  out  in  one  or 
two. 

Lord  GAicFBBLLa  L.O.J.  I  He  said  so 
before, 

Attomey-GhMTcX :  Did  you  ever  see 
more  than  one  ball,  or  more  than  two 
halves  P-^I  noticed  only  one. 

Did  you  look  at  it  more  than  onee^-on 
more  than-  -one  occasion  f — ^As  far  as  I 
remember  I  exanuned  it  butionee,  but^il 
perfectly  remembeur  to  havei  seen  it  that 
fnoa-        . 
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Hoir  long  before  Zeghen  went  to  Paris 
was  it  that  yon  remember  looking  at  this 
ball  P— I  know  that  it  was  a  few  days 
before,  but  I  cannot  precisely  say  how 
many. 

How  lonjg  after  was  it  that  yon  made 
that  drawing? — My  first  drawing  was 
given  at  Brassels. 

I  am  speaking  of  this  drawing,  was  not 
this  made  on  the  25th  of  February  P— Yes, 
I  dated  it  myself. 

Just  desire  him  to  look  at  that  half-ball 
now  that  the  chimneTS  are  oat.  Do  yon 
think  that  that  resembles  the  one  yon  saw 
at  Bmssels  {without  the  nifplea)  P — There 
is  some  resemblance,  but  it  was  not  an 
oblong,  it  was  nearly  round. 

Which  do  you  call  the  upper  part? — 
The  upper  part  was  larger,  the  lower  part 
was  oblong. 

Were  the  other  balls  in  separate  paper 
on  the  mantelpiece  or  in  one  packet  P— I 
noticed  one  single  parcel — one  parcel  only. 

And  was  that  one  parcel  which  you 
noticed  of  a  size  which  could  contain  one  P 

Jame$ :  I  must  object  to  this ;  this  is  a 
most  suggestive  course. 

Lord  Campbell,  L.C JT,  :  Ask  him  what 
the  size  would  be  P 

AttomeV'Oeneral :  What  would  be  the 
size  of  the  parcel  you  sawP^It  was  a 
parcel  about  that  size. 

Castmir  Zeghera — Examined  (thrQugh  an 
interpreter)  by  the  Attorney 'OenmiL 

I  was  employed  as  waiter  at  the  Gafi^ 
Suisse  at  Brussels  in  December  last.  I 
was  engaged  to  accompany  a  gentleman  to 
Paris  with  a  horse.  I  saw  the  gentleman 
the  day  before  my  departure.  I  was  told 
he  was  an  Englishman.  M.  Giorgi  made 
the  engagement  for  me  to  take  the  horse 
to  Pans.  I  took  with  me,  from  the  cafi^ 
to  the  hotel  at  which  this  gentleman  was 
lodging  at  Brussels,  some  articles  that 
were  put  into  a  carpet  bag,  and  which  I 
had  seen  before. 

Now  can  you  tell  me  about  how  many 
there  werer  You  say  you  did  not  pay 
any  great  attention  to  themP — I  think 
there  were  eight  or  ten  halves  or  iliere* 
abouts. 

Now  take  these  two  half-balls  in  your 
hands :  were  they  of  that  description  P — 
About,  but  I  did  not  notice  an^  holes. 

At  what  part  of  the  Gaf^  Suisse  did  you 
see  them  P — ^In  the  smoking-room  open  on 
a  table  exposed. 

What  kind  of  articles  were  they  P — Of 
the  kind  which  have  just  been  shown. 

How  many  were  there  P — I  do  not  know 
very  well  the  number.  I  saw  several.  I 
asked  what  they  were  for,  and  was  told 
they  were  for  gas.  I  went  with  this  carpet 
bag  and   its   contents  to  the  Hotel  de 

Ktidbiiob  vom  ram  Cmowir. 


PSurope  between  five  and  half-past  At 
the  Hotel.de  I'Europe,  I  opened  the  bag 
and  put  into  it  a  brush  and  a  curry,  comb 
given  to  me  by  that  Englidi  gentleman. 

What  name  did  he  bearP — ^I  did  not 
notice  his  name,  he  had  not  given  me  his 
name.  ^  I  took  the  carpet  bi^  from  Bmssels 
to  Paris  by  the  seven  o'clock  evening  train. 
I  travelled  in  the  box  where  the  horse  was. 
When  I  arrived  at  the  frontier,  I  got  out 
and  showed  the  carpet  bag  at  the  Custom 
House.  I  took  out  some  of  the  balls. 
They  were  all  in  halves.  I  was  asked  what 
the  use  of  them  was.  I  said  that  they  were 
used  for  a  gas  invention,  and  the^r  wero 
i^wsed  without  objection.  We  arrived  at 
Paris  between  five  and  six  o'clock  a.m. ; 
the  gentleman  went  bv  the  same  train 
with  me  to  Paris.  On  my  arrival  he 
desired  me  to  take  the  horse  to  his  hotel, 
the  Hue  St.  Honore,  Hotel  de  Lille  et 
Albion. 

When  ;^ou  reached  that  hotel  what  did 
you  do  with  the  carpet  bag  and  its  con- 
tents P — I  put  the  contents  of  the  carpet 
bag  on  a  bench  in  the  passage  and  took 
away  the  carpet  has. 

Were  the  half-bslls  when  you  laid  them 
on  the  bench  all  separate,  or  were  any  of 
them  put  up  together  P^All  separate.  I 
said  that  they  were  to  be  delivered  to  the 
English  gentleman.  I  was  told  that  he 
was  in  bed  and  not  to  disturb  him.  I  said, 
*'  Will  you  let  him  have  these  P"  I  saw  him 
again  the  same  evening ;  he  gave  me  my 
fare  and  twenty  francs,  and  I  returned  to 
Brussels.  .  Some  time  after  my  return  to 
Brussels  I  saw  Dr.  Bwnourd; — I  cannot 
sav  whether  it  was  a  week  after  or  what.  I 
told  Dr.  Bernard  that  the  horse  had  reached 
Paris  safe,  a'nd  he  said  that  he  knew  it. 

When  you  had  these  half-balls  on  the 
bench  in  the  passage  in  Paris,  were  they 
in  paper  or  open  to  the  eye  P — There  were 
some  in  the  paper  and  others  were  un- 
covered—come  out  of  the  paper.  They 
had  been  removed  from  the  bench  before 
I  returned  in  the  evening. 

Cross-examined  by  /offiet. 

How  often  had  you  these  half-balls  in 
your  hands  P — Once  before  carrying  them 
from  Brussels. 

WUliami  Meatyard — ^Examined   by 

Manager  of  the  Hotel  de  rSurope  in 
Brussels.  Spoke  to  a  gentleman  coming  to 
the  hotel  on  the  28tn  of  last  November 
under  the  name  of  Mr.  AUsop,  and  pro- 
ducing a  passport  identified  by  the  witness. 
He  was  the  gentleman  with  whom  Zeghen 
from  the  CafI  Suisse  went  to  Paris.  Witneaa 
recommended  him  the  Hotel  de  lalle  et 
Albion. 
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Henri  Joseph  Jourdain — Examined 
(throngh  an  interpreter)  by  Welsby. 

OommisBioner  at  the  Hotel  de  TEarope, 
in  Bmssels.  Gonflrmed  the  last  witness, 
and  spoke  to  seeing  the  person  who  bore 
the  name  oTAUiop  m  prison  in  Paris  after 
the  attempt. 

Jean  Jaquexi  Lacroix — Examined  (through 
an  interpreter)  by  BocMn. 

Keeper  of  the  Hotel  de  Limoni^re  at 
Bropsels.  Spoke  to  seeing  the  prisoner  at 
that  house  on  the  25th  of  December.  He 
produced  a  passport. 

Attorney- General  (to  Mr.  Jamee):  Do 
you  produce  the  passport  P  There  has  been 
notice  to  produce  it.  We  must  prove  the 
notice. 

William  Henry  PoUoA'd — Examined  by 

Bodkin. 

Clerk  to  the  Solicitor  to  the  Treasury. 
Spoke  to  serving  a  notice  to  produce  upon 
the  prisoner  on  the  10th  of  April. 

Cross-examined  by  Jamee, 

You  served  the  notice  on  him  in  New- 
gate,  you  say  P— Yes,  I  did. 

Did  he  tell  you  in  answer  the  police  had 
hispassport  P — He  did. 

You  are  one  of  the  managing  clerks  of 
the  Treasury  P — I  am. 

You  know  that  there  has  been  a  true 
bill  sent  up  against  him  for  conspiracy  P 

AUamey'Qeneral :  Surely  this  is  not  the 
mode  of  proving. 

Jamee :  Very  well,  I  will  send  for  the 
bills. 

Loid  Campbell,  L.C.J. :  There  can  be 
no  objection  to  this. 

Attorney^  Oenerai :  If  the 'object  of  my 
learned  friend  be  to  prove  the  course  of 
proceeding,  what  it  was  originally  and 
what  it  resulted  in  at  last  before  the 
magistrate,  I  have  no  objection  to  that ;  it 
is  a  known  fact. 

James :  It  is  so.  The  charge  before  the 
magistrate  was,  as  appears  upon  the  de- 
positions, that  he  did  with  divers  other 
persons  unlawfully  conspire,  confederate, 
and  agree. 

Attamey-General :  The  charge  was  ori- 
ginally made  of  conspiracy.(a)  There  were 
several  hearings  before  a  magistrate, 
witness  after  witness  was  called,  evidence 
accumulated  upon  evidence,  and  at  a  later 
period  of  the  proceeding  the  charge 
assumed  a  form  which  ultimately  led  the 
map^strate  to  commit  for  the  felony  for 
which  the  prisoner  is  now  upon  his  trial. 

James :  The  grand  jur^r  found  a  bill  of 
wilful  murder  after  hearing  the  reading 
of  the  Special  Commission  and  the  charge 
of  my  Lord  Chief  Justice  on  the  Friday. 

(a)  See  above,  p.  801. 


WUness  .•  They  did. 

When  was  the  bill  for  the  conspiracy 
found  which  is  now  pending  over  him  P — 
On  the  Thursday. 

When  did  the  Crown  move  th^t  by 
certiorari  to  the  Court  of  Queen's  Bench  P 
— Prior  to  the  Thursday,  (a) 

Had  the  certiorari  been  lodged  to  remove 
any  bill  that  might  be  found  P — It  had. 

And  to  remove  other  indictments  also  P 
— I  will  not  go  into  those. 

Attorney' General :  No,  not  against  this 
prisoner  P 

James :  No,  I  do  not  mean  that. 

Then  against  this  prisoner  there  is  this 
indictment  for  wilfal  murder  for  which 
he  is  now  being  tried,  and  an  indictment 
for  conspiracy  which  had  been  removed 
by  certiorari  before  my  Lord  Chief  Justice 
had  charged  the  jury  upon  the  Special 
Commission  when  this  bill  was  found  P — 
Yes. 

And  that  is  to  be  tried  in  the  Court  of 
Queen's  Bench  P — Yes. 

Lord  Campbell,  L.C.  J. :  You  are  asking 
him  as  to  the  law  now. 

{The  notice  to  produce  was  here  read.  It 
required  the  prisoner  to  produce  a  certain 

Sstssport  granted  to  him  by  the  French 
onsul  in  London  on  or  about  the  7th  of 
December  1857,  and  was  signed  John 
Oreenufood,  one  of  the  Solicitors  of  Her 
Majesty's  Treasury,  Whitehall,  9th  of 
April  1858.1 

Attomey^General  {to  Ja/mes)  :  Do  you 
produce  it  P 

James:  You  do  not  seriously  ask  me 
whether  I  produce  it  when  he  said  that 
the  police  had  seized  his  papers  and  had 
his  passport. 

Attorney-General :  That  may  not  bo  true. 

James :  Prove  it. 

Attomey-Generai :  I  merely  ask  the 
question ;  you  do  not  produce  it  P 

James:  Certainly  not.  The  prisoner 
stated  why  it  was  not  produced :  that  the 
police  had  it ;  and  it  has  been  proved  that 
the  police  seized  all  his  papers. 

Lord  Campbell,  L.C.J. :  You  see,  Mr. 
Attorney 'Oeneral,  irrespective  of  the  an- 
swer which  he  gave,  it  may  be  understood 
that  all  his  papers  were  seized. 

Attorney' General:  My  lord,  if  it  be 
necessary  it  must  occupy  some  time,  but  I 
am  quite  prepared  to  call  every  policeman 
who  searcbed  his  house  or  seized  himself 
or  seized  any  of  his  papers  to  show  that 
no  such  document  has  ever  been  found. 

Lord  Campbell,  L.C.J. :  Then  I  think 
you  should  prove  that  search. 

Pollock,  U.B.  :  It  is  necessary. 

Attorn ey- General :  Then  I  will  do  so. 

(a)  The  bill  for  conspiracy  was  found  by  the 
grand  jury  at  the  April  Sessions  of  the  Central 
Criminal  Court 
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Isaac  JEToZZitf— Szamined  by  the 
Attorney^  Qeneraln 

I  am  a  manufaetnrer  of  gnus  and  pistols 
at  Birmingham.  On  the  29th  of  October 
last  two  persons  came  to  me  and  purchased 
two  revolyers.  I  haT^  since  seen  both 
those  persons  in  prison  at  Paris.  The 
Director  of  the  prison,  or  the  Governor,  I 
do  not  know  his  name,  pointed  oat  two 
persons  to  me ;  thej  were  Jrierri  and  Orsini. 
They  purchased  two  rerolTers,  each  with 
five  cnambers.  This  is  one  of  them  (looh' 
ing  at  one  prodtused  hy  Estien),  the  num- 
bers are  5/609  and  5,561.  This  is  the 
other  (hohinff  a/t  it).  Each  of  them  hk5.  a 
case  or  box  with  implements  complete. 
Those  are  the  cases  {ihose  prodnem  hy 
Eetien);  the  price  was  95s.  each,  in- 
cluding the  boxes,  all  complete.  Orsini 
paid,  and  we  sent  them  to  the  hotel  in 
Worcester  Street  in  our  town,  to  Mr. 
Pienri.  Orsini  then  wore  a  beard,  that  had 
disappeared  when  I  saw  him  in  Fkris  in 
prison. 

Cros8*examined  by  James, 

BeTolvers  lately  have  come  a  good  deal 
into  use,  have  they  not  P — ^They  nave. 

Are  they  used  more  than  otner  pistols, 
should  you  sayP — I  should  say  so,  now 
much  more  than  ever. 

They  were  used,  as  we  know,  a  good  deal 
in  the  Bussian  War ;  almost  every  officer 
in  the  army  is  now  provided  with  them  P 
— I  believe  they  are. 

How  many  may  you  make  in  the  course 
of  a  year  P — I  could  not  tell  you  ;  some 
hundreds. 

It  is  an  American  invention,  is  it  not  ?-— 
Kot  at  all. 

I  thought  they  took  the  credit  of  it. — 
Kot  at  all,  these  are  Adam*s  patent. 

Franfots  Marie  Theodore  Be  LasaUe — ^Ex- 
amined  (through  an  interpreter)  by  the 
Attorney' OeneriU, 

Director  of  the  prison  of  La  Grande 
Boquette  in  which  Orsini^  Fierrx,  Gomez, 
and  Budio  were  imprisoned  after  sen- 
tence. Was  present  when  the  follow- 
ing persons  came  to  identify  the  prisoners : 
ffoUis,  the  father  and  son,  M.  Devisme, 
Mdme. .  Brien,  M.  JEstien,  M.  Granger, 
M.  Outrequin,  and  a  chemist  by  name 
Farher ;  also  proved  that  a  paper  handed 
to  him  was  in  Orsini* s  handwriting. 

Cross-examined  by  James, 

Is  the  prison  of  La  Boquette  a  prison  to 
which  persons  are  brought  after  their  con- 
demnation P  It  is  the  place  of  execution 
where  the  guillotine  isP — Opposite,  in 
front  of  it. 

Upon  what  day  after  the  trial  were  the 
four  persons  Orsini^  Pierri,  Gomez,  and 
Budio  brought  there  P — On  the  27th   of 
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February;  they  w«ire  sentenced  on  the 
26th. 

And  upon  what  day  were  Orsini  and 
Pierri  eieouted  P— On  the  13th  of  March^ 
at  7  o'clock  in  the  morning. 

Upon  what  day  was  Budio  pardoned  P 
— It  was  on  the  Monday  following  the 
execution  that  Budio  was  called  before 
the  Court  to  receive  his  letters  of  grace — 
pardon. 

.    AUomey^General  (To  the  Interpreter): 
Bo  not  say  pardon,  it  is  not  pardon. 

T?ie  Intefpreter :  Grace. 

Attorney 'General:  It  is  not  pardon. 

Ths  Interpreter:  Commutation.  The 
word  used  implied  that. 

Have  you  been  present  when  any  state* 
ment  has  been  made  by  B%Mo  with  refer- 
ence to  Dr.  Bernard  f — ^No. 

Whose  duty  is  it  in  the  execution  of  the 
law  of  France  to  attend  at  the  gaol  of 
which  you  are  director  and  take  any  state- 
ment of  a  prisoner  P — ^An  agent  from  the 
Prefecture  of  Police. 

Has  an  agent  fh>m  the  Prefecture  of 
Police  been  with  Sudto/^Scme  came, 
the  Chief  of  the  Folipe  of  Safely  came 
to  see  him  from  time  to  time. 

Before  the  commutation  of  his  punish- 
ment P — Before.  Budio  wrote  to  the  Pre- 
fect. 

Do  you  mean  by  that  to  request  him  to 
come  into  the  gaol  P 

AttomeV"  General :  We  can  know  nothing 
at  all  of  the  contents  of  his  letter. 

James:  Did  he  write  to  the  Prefect 
before  his  commutation  P 

Lord  Campbell,  L.C.  J. :  He  says  that  it 
was  in  consequence  of  that  he  ciune. 

James :  He  has  answered  my  iquesti9i|, 
certainly. 

Has  the  Prefect  of  Polioe  bee^  with  him 
since  the  commutation  of .  his  punislx- 
ment  P — He  haa  not  seen  him  since^ 

Has  any  a^nt  from  the  Prefecture  of 
Police  seen  him  since  his  oominutation  P 
— I  cannot  tell^.. 

Where  is  Budio  f^'Ke  wf^  still,  in.  tl^e 
prison  when  I  left. , 

fiave  you  received  any  order  from  the 
English  Government  to  hring  him  over  P 
— None. 

What  did  you  see  Orsini  write  after  his 
condemnation  P — He  wrote  several  letters 
in  Italian  and  in  Englidli. 

Did  you  see  any  letter  addressed  to  the 
Emperor  by  Orsini  .^r— I  took  it  myself  to 
the  Prefect  of  Police. 

Was  there  more  than  one  f — Only  one. 

Do  you  remember  the  day  upon  which 
that  letter  to  the  Emperor  was  written  ? 
—I  think  it  was  on  the  11th.  I  have  the 
memorandum  of  it  here. 

That  would  be  the  Thursday  befisre  the 
execution  P— I  think  it  was.  I  have  the 
note  in  a  room  close  by. 
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I  think  yoa  said  you  only  knew  of  his 
writing  one  letter  to  the  Emperor  P  (a) 
Have  yon  ever  seen  that  letter  BinceP 
— ^I  have  not  seen  it  ainoe. 

I8ade  Hollif — Bxamined  by  MaccnUayl 

Son  of  a  previous  witness.  Confirmed  his 
evidence. 


James  Stephen  Thomcu  King — ^Examined 

by  Welsby. 

1  am-  a  clerk  in  the  service  of  the  South 
Eastern  Railway  Company  iii  their  office 
in  the  Begent  Circus,  PiocadQly.  I  have 
known  the  prisoner  probably  aliout  seven 
years.  He  came  to  the  office  on  the 
2nd  of  January  last,  and  brought  with 
him  a  package  done  up  in  a  sort  of  canvas 
cloth,  prorably  about  18  inches  or 
it  might  have  l)eeQ  about  20  inches  long 
and  12  or  14  inches  across  perhAjps.  It 
was  addressed  to  M.  Ouiregum,  277,  Bue 
St.  Denis,  Paris.  .  It  is  usnal  for  persons 
sending  packages  ftom  this  office  abroad 
to  make  a  written  declaration  of  their 
contents  and  valu^,  and  I  requested  him 
to  fill  up  tbe  usual  form.  He  satd.  be 
thougbt  he  had  better  nojb  do  that,  as  they 
might  detain  the  package,  be  being  a 
proMcrU.  Ho  then  began  to  ask  me  about 
the  time  of  the  departure  of  the  train  and 
packet.    He  did  not  sign  the  declaration. 

Did  he  make  any  verbal  declaration  to 
you  of  the  contents? — ^He  did;  a  copy  of 
which  was  made  in  this  book.  I  took  it 
down  from  his  words.  When  I  showed  him 
the  form  and  requested  him  to  sign  it  he 
said  that  I  need  not  be  afraid  of  the  money, 
the  expenses  that  the  form  referred  to,  viz. 
carriage,  Custom  House,  and  all  other  ex- 
penses, as  it  was  going  to  a  highly  respect- 
able person  in  Paris,  that  was  all.  He  asked 
me  what  time  the  train  and  the  packet 
left  on  the  following  day  for  Paris,  and  I 
said,  "  What !  Monsieur  Bernard,  are  you 
going  to  Paris  P  " 

What  did  he  answer  P— He  said,  '<  No,  I 
sha]l  go  there  when  the  other  one  comes 
back  here  again,"  pointing  backwards  from 
himself  as  ne  was  standing  to  me.  I  said 
I  hopNed  that  would  be  a  long  time  first; 
he  said,  "  Wait  a  little  while,  my  friend, 
you  will  soon  see."  I  remember  his 
pointing  towards  a  tricolor  that  was  seen 
somewhere  in  the  street  at  the  time ;  he 
remarked,  '*Your  good  ally."  After  he 
was  gone  I  noticed  that  the  ed^e  of  the 
canvas  parcel  seemed  a  little  insecure, 
and  I  sealed  it  for  the  purpose  of  fasten- 
ingthe  edge  of  the  canvas. 

Will  you  look  at  that  oilcloth  P  (Pro- 
duced by  M.  Estien.)  Do  you  find  there 
the  seal  which  yon  so  affixed  P^-^Yes. 

(a)  See  above  p.  892. 


Does  that  enable  you  to  say  that  that 
was  the  covering  that  was  on  that  pack- 
age P— Yes. 

-  Cross-examined  by  James. 

I  have  known  Dr.  Bernard  for  some 
years ;  he  lodged  in  liie  same  house  in 
which  the  office  is  about  seven  years  ago. 

You  have  frequentlv  had  conversation 
with  him  on  maters  of  business  P — Yes. 

Never  talked  of  politics  at  all  P — ^No. 

Before  he  brought. the  box  or  parcel 
>  had  he  called  upon  you,  did  you  see  him 
twice  on  that  day  P — No. 

That  you  will  swear  P — I  will. 

What  was  the  next  thing  done  after  he 
had  |>laced  the  package  on  the  counter  P 
Was  it  then  he  asked  yoa  about  declaring 
the  value  of  them,  or  did  you  suggest  it 
to  him  P*— I  asked  him  to  declare  the  con- 
tents and  the  value  of  the  package. 

I  will  read  this  entry : 
''Package,  Oatreqnin,  Paris,  277,  Bue    8t. 
Denis;  2  revolvers  12/.  and  sample  of  pitch; 
Bernard,  106,  Bark  Place,  Bayswater." 

That  is  his  address  P*-I  do  not  think  it 
is  106,  it  is  10. 

You  say  you  knew  his  name  as  a 
refugee  P*  Did  you  tell  him  Idiere  were 
difficulties  in  sending  through  Paris  par- 
cels addressed  from  refugees  here,  and 
that  the  police  in  Paris  were  very  in- 
qaisitive  P— No. 

Does  not  the  question  which  I  have  put 
to  you  remind  you  that  there  had  been 
difficulty  in  your  office  in  sending  a  parcel 
of  books  through  Paris  to  Switzerland  P— 
Yes. 

In  sending  books  from  England  through 
the  police  in  Paris,  I  suppose  to  a  refugee 
there  P — Two  books  were  missing  on  the 
arrival,  I  do  not  know  who  took  them  out. 

Now,  having  bronght  that  to  your 
recollection,  I  must  asK  you  was  not  that 
mentioned  at  the  time  to  Dr.  Beman-d  ytith. 
regard  to  his  name,  and  did  not  you  say 
that  there  had  been  difficulty,  for  that  a 
parcel  of  books  which  had  been  sent  to 
Switzerland  had  been  laken  ont,  as  you 
believed,  by  the  police  in  Paris  P— I  think 
not ;  I  cannot  say. 

Will  you  swear  that  did  not  occur  with 
Dr.  Bernard  ? — I  cannot  say. 

However,  the  fact  existed,  the  fact  is 
truep— Itis; 

You  si^  that  some  conversation  arose 
about  **  I  hope  to  go  to  Paris  when  the 
other  one  comes  back  "  P — Yes, 

That  alluded  to  the  Emperor,  did  it 
not  P— Yes. 

Pisrre  Ferdinand  Outrequin  —  Examined 
{through  an  interpreter)  by  the  Attor- 
ney'^Uhnerdl, 

1  am  a  silk  commissioner  residing  at 
277,  Bue  St.  Denisi  Paris.    I  have  been 
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acquainted  with  the  prisoner  since  1856, 
in  October,  and  knew  him  when  in  Tich- 
borne  Street  ac  the  Caf^  Suisse.    I  recol- 
lect a  conversation  with  him  there  on  the 
subject  of  dyeing;  he  said  he  was  com- 
petent about  the  question ;  he  asked  me 
for  a  pattern  upon  which  to  proceed  to 
make  experiments.    I    occasionally  cor- 
responded with  him  upon  the  subject  of 
silk  and  other  articles  commercially.    He 
introduced  an  English  gentleman  of  the 
name  of  Hodge,  whom   I  received   and 
showed  some  civilities  to  in  Paris;  he 
afterwards  introduced  to    me   by  letter 
another  gentleman,  Thomas  Allsop,  whom 
I  saw  more  than  once  at  Paris ;  I  after- 
wards saw    him    in    the    Prison    of  La 
Boquette  at  Paris,  and  found  him  to  be 
Orsini.    This  is  the  letter  by  which  Orsini 
was  introduced  to  me  under  the  name  of 
Allsop   [letter  produced    and    translation 
read) — 

"  London,  8  December  1857. 
"  My  Dbar  M.  Outrequim, — 

"  The  bearer  of  this  letter  in  one  of  my  good 
English  friends  who  is  about  to  pass  a  few 
weeks  in  Paris,  and  to  spend  there  a  few  pounds  ; 
be  is  a  man  of  a  serious  character,  and  who 
does  not  like  to  be  cheated  {taken  in,  duped,  or 
done),  although  he  is  far  from  being  mean  or 
economical  (jstingy).  Be  so  kind  as  to  give  him 
advice  in  the  different  purchases  he  wishes  to 
make,  as  you  have  already  done  to  my  friend 
Hodge,  who  came  back  to  London  delighted 
wiih  the  assistance  you  gave  him. 

"  Shall  you  be  coming  soon  to  sec  us  at  the 
Cafe  Suisse  in  London  ?  I  am  very  anxious 
that  your  business  should  bring  you  there ;  we 
^vill  spend  some  merry  evenings  together,  and 
you  will  at  last  learn  to  speak  English. 

"  My  friend  Mr.  Thomas  Allsop  understands 
and  speaks  our  language  like  a  Frenchman. 
**  Yours  heartily, 

(Signed)     **  Bernard." 


The  Interpreter:  In  another  hand- 
writing, **  10,  Rue  Monthabor." 

Witness :  That  is  my  handwriting ;  that 
was  the  address  of  Allsop  or  Orsini  in 
Paris. 

Attorney' General :  I  see  it  is  dated  the 
8th  December  P — ^It  was  several  days  after- 
wards  that  he  presented  the  letter. 

The  following  letter  was  afterwards 
brought  me  by  Mr.  Hodge  {letter  produced 
and  tra/nslation  read) — 

«28,  Comhill,  London,  1867. 
*'  Mr  Dear  M.  Ootrequiit,— 

**  My  young  friend  to  whom  you  were  so  lund 
ns  to  render  some  services  during  his  last  stay  in 
Paris  will  deliver  to  you  this  note. 

"  I  hope  you  will  have  the  kindness  to  be 
useful  to  him  on  this  occasion. 

**  Do  you  think  it  would  be  possible  easily  to 
dispose  at  Paris  of  some  costly  fire-arms  of  the 
first  manufacturer  of  Birmingham  ?  There  will 
be  a  good  commission  on  them. 

'*  They  are  some  magnificent  revolver-pistols 
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worth  150  francs  (6/.),  case  included.  Say  what 
you  think  of  it  to  my  friend  Hodge,  who  will 
write  me  the  particulars. 

"  Tours  entirely, 

(Signed)    "  Dr.  Bbrkard." 

I  afterwards  saw  Hodge  and  Orsini  to- 
gether. About  the  time  that  these  two 
gentlemen  visited  me  I  received  the  letter 
which  is  now  handed  to  me  (translation 

read] — 

'<  London,  Saturday. 

"  My  Dear  Friend, — 

*'  Thanks  for  the  kindness  yon  have  shown  to 
the  friends  I  have  recommended  to  you.  I 
write  this  veiy  day  to  the  manufacturer  to 
communicate  your  reply. 

**  Now  for  another  afEair ;  tell  me  what  naal 
good  silk  handkerchiefs  are  worth  in  Paris, 
what  colour,  and  what  pattern  preferred,  how 
much  you  could  afford  to  give  for  each  handker- 
chief so  as  to  keep  a  good  profit  for  yourself. 

<*  What  cheap  stuffs  or  other  goods  of  small 
bulk  produced  in  England  are  sold  to  advan- 
tage in  Paris  ?  If  there  are  any,  specify  them, 
and  send  me  some  patterns  at  once  if  necessary. 

«*  Tell  my  friend  Tom,  if  you  see  him,  that  I 
have  received  his  two  letters,  that  I  have  seen 
all  our  friends,  who  are  getting  on  very  well, 
and  are  delighted  to  have  tidings  of  him.  Let 
him  write  to  me  soon.  I  will  write  to  him  my- 
self on  Monday. 

"  Yours  entirely, 

(Signed)    *«Bbrkard." 

Attomeij'Oeneral :  Do  these  words  "My 
friend  Tom"  refer  to  AUsop  .^— I  thus  in- 
terpreted it.  I  understand  it  to  mean  that. 

The  witness  also  proved  the  following 
letter  {translation  read) — 

•*  10,  Bark  Place,  Bayswater. 
"  Mt  Dear  Ootrequin, — 
"  You  will  receive  on  Tuesday  at  277  [Rue 
I  St.  Denis]  a  packet  containing  two  specimen;  of 
rich  fire-arms  from  the  best  manufacturer.  The 
price  is  150  francs,  upon  which  you  will  have 
a  commission,  which    you  must  fix  yourself 


according  to  the  customary  rate.  You  must 
positively  not  get  rid  of  these  specimens,  for  I 
have  reason  to  believe  that  they  will  be  eagerly 
swallowed  {gulped)  by  the  Englishman  that  I 
have  reconunended  to  you.  I  have  written  to 
him  about  tbem,  and  he  is  disposed  to  take 
them.  In  that  case  yon  will  give  them  to  him 
directly,  and  I  will  send  you  others  still  better. 
You  must  not  speak  of  the  price  to  my  English- 
man Allsop :  that  will  be  arranged  between  him 
and  me.  I  have  ^Titten  to  cause  him  to  refund 
you  immediately  the  expense  which  you  will 
have  to  pay,  because  the  clerks  here  tell  me  it 
wiU  be  ^tter  not  to  pay  the  carriage  in  advance. 
I  have  sent  them  as  he  advises,  leaving  you  to 
settle  for  them,  but  T  again  repeat  Allsop  will 
return  you  the  money  immediately. 

*'  In  the  parcel  besides  there  is  a  little  packet 
containing  some  pitch  which  remains  after  the 
distillation  of  tar,  obtained  from  pit-coal.  Have 
the  kindness  to  keep  it  at  the  disposition  of  the 
chemist  whose  address  will  be  found  upon  it. 
I  wrote  to  tell  him  to  fetch  it. 
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The  prices  you  fix  for  the  stoiSi  are  really 
so  low  that  the  city  merchant  who  had  asked 
me  to  write  ahout  them  despairs  of  being  able 
to  make  any  profit  at  that  rate ;  still,  he  does 
not  entirely  abandon  the  project. 

**  Yott  must,  if  you  can,  send  me  some  pat- 
tons  of  alpaca.  I  hope  that  1858  will  be 
more  fortunate  for  you  than  1857,  and  busi- 
ness improving  you  will  be  able  to  come  and 
spend  a  few  days  profitably  here. 

"  Tours  sincerely, 
"  Address:  (Signed)    **  Db  Bbbmakd. 

"  10,  Bark  Place,  Hayswater." 

Attamey'Generdl  (to  the  vnlnew):  Did 
you  shortly  after  receiTO  a  package  ad- 
dressed to  yon  at  277,  Bne  St.  Denis  P — 
After  tho  letter ;  Yes. 

Is  that  part  of  the  corering?  {producing 
some  oilcloth  to  the  wUnese) — ^Yes. 

That  is  the  whole  of  it,  I  nnderstand  P — 
Yes. 

What  did  that  contain  P— Two  cases  of 
pistols. 

Did  YOQ  afterwards  see  the  pistols  them- 
selves P — Yes. 

Were  they  snch  as  these  P  (the  jpiHoh 
produced) — ouch  as  they;  but  I  cannot 
positively  say  whether  tnese  are  the  same. 

Shortly  after  yon  receiyed  that  letter, 
did  AUsop  come  to  you  P — I  think  he  only 
came  on  the  day  1  received  the  pistols. 
He  told  me  that  I  was  to  sell  them,  and 
not  to  pay  any  resneot  to  what  Bernard 
said  about  them  in  nis  letter,  and  I  kept 
them  with  the  intention  of  selling  them ; 
he  called  almost  every  day  to  know 
whether  I  had  sold  them,  l^ot  having 
succeeded  in  placing  or  disposing  of  them, 
Orsini  took  one  away  with  him  in  the 
carriage.  The  other  was  taken  away  in 
my  absence,  the  Sunday  next  before  the 
attempt  upon  the  Emperor's  life.  AUeop 
asked  me  if  I  could  point  out  the  way  to 
him  to  go  to  the  Hotel  de  France  et  de 
Champagne,  and  as  I  waa  disengaged,  I 
took  him  myself.  He  told  me  that  he 
expected  one  of  his  German  friends,  who 
had  just  arrived  in  Paris,  to  take  the 
pistol;  he  mentioned  the  name  of  the 
German,  which  was  Pierri,  I  afterwards 
saw  Pierri  at  AlUop*$ ;  I  did  not  see  AUsop 
after  the  Sunday  l)efore  the  attempt. 

Attorney- General :  When  did  he  pay  you 
the  25  francs  carriage  on  the  pistols  P — On 
the  day  of  their  arrival. 

You  sa^  there  was  a  (quantity  of  pitch 
addrossea  to  some  chemist ;  did  you  send 
that,  or  do  you  know  what  became  of  it  P 
— Yes,  it  is  a  piece  of  coal  joined  to  the 
parcel. 

What  becamd  of  it  P — Someone  came  to 
ask  for  it  at  my  house;  I  do  not  know 
whether  it  was  given  up. 

Cross-examined  by  James. 
Did  the  package  present  the  appearance 
of  having  been  opened  and  examined  P — 


It  seemed  to  have  been  opened  at  the 
Custom  House. 

You  say  when  Allsop  or  Orsini  came  for 
the  pistols  he  told  you  not  to  pay  any 
respect  to  what  Bernard  had  written ;  waa 
that  as  to  price  or  whatP — ^Not  having 
succeeded  myself  in  disposing  of  these 
pistols,  and  almost  having  an  opportunity 
of  placing  one  or  two  boxes,  AUsop  came 
ana  fetched  one  away. 

Had  you  tried  to  sell  them  before  P — 
Yes. 

Did  you  refuse  at  first  to  allow  Orsini 
to  take  one  away  P — ^No. 

Were  von  arrested  by  the  police  P — ^No. 

Was  there  an  arrest  against  you  P — ^I  am 
not  aware  of  it. 

Do  you  mean  to  say  you  were  not  aware 
there  was  an  arrest  P — ^I  have  not  seen  it. 
I  am  not  aware  whether  it  was  issued. 

Was  it  threatened  P— There  was  no 
threat ;  I  was  examined  at  my  house. 

By  whom  P — By  M.  Maeha  and  Legrange, 

Who  are  theyP — M.  Maeha  belongs  to 
the  Prefecture  of  Police,  and  M.  Legrange 
was  an  officer  in  Paris. 

Had  you  a  great  deal  of  correspondence 
with  Dr.  Bernard  commercially  for  some 
years  P — Not  very  long. 

How  long  P— Letters  succeeded  each 
other  at  very  long  intervals. 

Upoiy  the  dyeing  of  silks  P— Yes. 

Had  that  gone  on  for  some  months  P — 
No. 

How  longp — Two  months  or  three 
months. 

Madame  Ouirequin — Examined  by 
ifocaulay. 

Wife  of  the  last  witness.  Confirmed  his 
evidence,  and  spoke  to  giving  the  second 
pistol  to  Pierri  on  the  Sunday  before  the 
attempt. 

Did  you  know  him  before  P — No. 

What  did  he  represent  to  induce  yon 
to  give  him  the  pistol;  what  did  he 
say  to  you  P — He  told  me  that  this  pistol 
should  have  been  taken  to  him ;  but  as  it 
was  not  taken  to  him,  he  came  to  fetch  it 
himself. 

Did  you  ask  him  who  he  was,  or  did  he 
volunteer  to  say  who  he  wasP — I  asked 
him. 

When  he  said  that  his  name  was  Pierri^ 
did  he  show  or  give  any  card  with  his  name 
upon  itP — Yes;  I  afterwards  saw  him  in 
the  prison  of  the  Conoiergerie.  A  lady, 
whom  I  did  not  know,  afterwards  called  for 
the  pitch.  I  did  not  give  it  to  her ;  I  gave 
it  to  the  office  of  the  Procureur-Gr«neral 
de  Paris. 

Attomey-GeneraZ :  Now,  my  lords,  I  will 
just  prove  these  passports,  and  dispose 
of  that  part .  of  the  case.  I  will  call 
Williamson. 
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Frederick  Wiltkamon  and  Bogera  epoke 
toBearohingthd  prisoner's  papers,  ana  not 
fincling  aOT  jpassport.     .  ,  . 

Hisnry  amitk  spoke  to  serving  notice  to 
produce  passport .  on  tiie .  prisoner  at 
Olerkenwell,  when  he  said  it  Wfui  de- 
stroyed and  burnt.  / 

AHorney^Creneral :  Now,  my  lords,  I 
propose- to  give  secondary  eviaence.of  it; 
it  is  for.  the  purpose  of  fixing  the  date. 

Cross-examined  by  Jcumes. 

Dr.  ^Bemonl  «aidthat  the  police  must 
have  it,  as  they  took  all  his  papers ;  but, 
if  they  had  not.  g;»t  it,  it  must  be  de- 
stroyed»  perhaps  burnt  f — ^No,  he  did  not 
say  that. 

Adolphs  WWfJot  the  French. Consulate, 
■poke  to  grantiuf^  a.passportto  the  prisoner 
himself'for  Belgium  and  France  in  Decem- 
ber last. 

Cross-examined  by  James. 
Did  he  give  you  hia  address? — It  is 
always  reijitired  to  do  so,  but  I  dd*  not 
recoDect  Ins  doing  so ;  I  have  no  doubt  he 
did  BO  according  to  the  common  course  of 
business. 

Jean  Jacques  Laortm^r-^LeosAled. 

I.  was  at  the .  Hotel  de  la  Moxmaie  in 
December  last  when  JBemard  came  there 
with  a  .passport.  I  made  the  following 
entry  i-rr „ 

"Bfsrnard,  Simon,  aged  4 1 ,  bom  at  Carcassojcme, 
private  in^vidual,  private  geDtlenian,  residiDg 
in  London.  The  passport  granted  on-  the 
7th  December  1857.  Arrived  on  the  25th  and 
left  on  th&inpming  of  the  26th." 

Adolphe  Wex — Recall^  and  examined  by 
the  AUomey^Oeneral, 

I  am  attached  to  the  French  Consulate ; 
this  passport  was  brought  to  the  office  fbr 
the  purpose  of  being  vis^  for  France  on 
28th  of  November  1857.  The  date  of  this 
paesport  is  15th  August  1855;  it  is  a 
Foreign  Office  passport  granted  by  Lord 
Pdlnienhn  to  Thomas  AUsop. 

Is  it  the  course  of  your  office  for  any 
formality  to  be  gone  through  on  such  a 
passport  being  presented  to  be  visit — At 
that  time.it  was  more  cnstomarv  for  per- 
sons to  apply  prson^lly,  bpt  they  could 
have  it  by  sending  it  to  the  office. 

I  see  under  the  words  V  signature  of  the 
bearer,"  thjer©  iis.^  signature  "T.  AUtop**  ; 
that,  I  presume,  was  on  it  when  it  was 
brought  to  ypuP — I  have  no  doubt  it  was, 
because  we  do  not  vis6  passports,  unless 
they  are  signed. 

John  Chrofd  Wieh,  recalled  (a)--'Etamined 
by  the  Attorney 'Chneral, 
I  am  Vice-consul  of  Belgium .   Someone 
brought  this  passport  to  be  vise  for  Bel- 

(a)  See  above,  p.  947.-  '  • 

Evmnios  fok  tbm  Caowv. 


gium  on  26th  of  l^ovembei*  last.  I  did 
not  know  who  it  was  that. brought  it..  He 
was  a  foreigner ;.  .he .addressed  me  in  Eng- 
lish with  a  strong  Italian  .accent. ,  OL  did 
not  visi. it  because  it  wae  not  jsigned  bv 
tbe  party  who  wanted  thc^  passport  granted. 
As  he  had  told  me  that  tae  party  was  at 
tha  Jamaica  coffee-house,  I  told'  faim  the 
party  was  to  come  to  the  office. 

Did  somebody  afterwards  eotne  P — About 
ten  ndnutes  afterwards,  as  near  as  possible, 
a  party  came  with  him.  On  my  looking 
at:him  he  came  in  and  oompiadned  of  the 
trouble  he  had.  to  come  to  tne  office  abonc 
this  passport,  stating  that  he  had  travelled 
with  it  before  and  had  never  had  oooaslon 
to  be  troubledabont  it.  I  stated  to  him 
that,  the  pMsport  not  being  signed  by  the 

r>rtyi#:I  wished  to  ascertain '  as  mtich  as 
possibly  could  that  it  was  to  the  right 
party;  X  asked  whether  his  name  was 
Thomas  Allsop  from  seeing  his  name  in  the 
paiB^Kurt  I  upon  that  he  signed  his  name. 

Did  he  answer  you,  or  merely  ugn  hia 
namef-^^e  said  hia  name  was  nomas 
Alkop^  He  gave  an  assent  to  it  and 
signed  his  name. 

Could  yon  mi^e  out  whether  he  was  an 
Englishman  or  a  .  Frenchman  P — ^In  my 
opinion  he  was  decidedly  an  Englishman. 

Can  you  describe  the  peraon  P  What  kind 
of  person  was  he  P  GKve  me  the  description, 
if  your  memory  will  serve  yon  P— He 
apneared  to  be  a  man  between  50  and  W^ 
tall,  about  six  feet  as  near  as  possible, 
rather  reddish  in  the  faoe,  and  excited,  and 
with  a  little  whiskers — ^some  whiskers 
turning  grey.  While  I  was  speaking  to 
him  tne  party  next  to  him  told  me  that  he 
was  a  little  deaf. 

Did  he  appear  to  you  a  little  deaf  P-^He 
appeared  to  me  a  Httde  deaf. 

Mad  you  a  good  deal  of  talk  with  him 
so  as  to  enable  you  to  observe '  and  re- 
member thifl  desorintion  P— I  made  it  my 
business  to  look  at  nim  to  be  sure  he  was 
an  Englishman,  as  the  passport  had 
travelled,  six  years  without  being  signed. 

Cross-examined  by  Edwin  James, 

You  thought  he  was  an  Englishman? — 
Yes. 

He  began  to  grumble  directly? — Ha 
came  in  and  made  some,  observations. 

You  did  not  see  Dr.  Benwtd,  the 
prisoner,  at  all? — I  have, seen  him. 

Kot  in  connection  with  this  matter? — No. 

Adolphs  We»^B,eoa\]ed. 
Proved  granting  the  passport  found  on 
OoTnez  to  a  man  called  Sweeny  on  April 
24ith,  1857,  but  had  no  recollection  of  the 
circumstances. 

Le  Orange^-'EiecsMed. 

Proved  finding  it  on  Goniex  after  hia 
arrest. 


977] 


The  Queen  against  Simon  Bernard,  1858. 


[978 


Oeorffs  Sonlv— -Examined  bj  the 
'  Attorney' OenwaL 

Assistant  to  Mr.  Van  ZsUer^  the  Consul 
for  Portugal  in  this  country.  Spoke  to 
granting  we  passport  found  iOn  Eudio  to 
a  Portuguese  snbjeot  of  the  name  of  Jose 
Antonio  da  SUva,  to  proceed  to  the  city  of 
Oporto  in  Portugal,  by  a  ship  called  the 
Vetia,  a  regular  trader  between  Oporto 
and  London.  Someone  attended  and 
signed  for  him. 

Cross-examined  hj- Edwin  Jame$. 

How  does  a  person  get  into  Paris  with 
this  P — I  do  not  know,  I  am  surprised  that 
it  should  carry  anyone  to  France. 

Adolphe  Ww — Becalled  and  examined 
by  the  AttomBy»Oenerdl, 

I  wish  to  explain.  A  great  many  travelleiB 
for  Spain  and  Portugal,  whose  intention 
it  is  to  go  direct  either  to  Spain  or 
Portu^l  from  England,  afterwards  change 
their  intention  and  go  by  land.  They  are 
obliged  to  ^o  through  iranoe  in  order  to 
get  to  Spam  or  Portugal  by  land,  and 
consequently  reauire  French  viee.  They 
represent  that  tner  want  to  go  by  land 
because,  perhaps,  there  is  no  steamer  at 
the  time  they  wish  to  go  to  take  them  to 
a  Spanish  or  Portuguese  port,  and  they 
are  in  a  hurry  for  such  passports  or  ftUe 
for  France,  in  order  to  enable  them  to  go 
through  that  couniiry  to  their  own. 

Durand  jB^mtsa-^Examined  by  the 
Attorney'  Oenorcd* 
Proved  finding  this  passport  on  Rudio  at 
the  time  of  his  arrest. 

Missa  Rudio — ^Examined  by  WeUby, 

I  am  the.  wife  of  Carlo  Eudio,  In  the 
month  of  last  December,  I  and  my  hus- 
band were  living  together  in  Bateman's 
Buildings,  in  Soho  Square.  We  occupied 
the  front  room  on  the  third  story.  My 
husband  had  no  employment  at  that  time. 
Some  gentleman  gave  us  some  money  to 
liye  on;  we  had  no  means  of  living  but 
what  this  gentleman  gave  us ;  we  have  a 
child,  and  we  were  then  in  gp-eat  distress. 

Do  you  remember  at  the  time  you  were 
in  this  distressed  state  the  prisoner 
Bernard  coming  to  the  house  P — xes. 

Tell  me,  as  near  as  you  can,  the  time  he 
came  P — ^It  was  after  Christmas  when  he 
first  came. 

Had  you  ever  seen  or  known  him 
before  P— No.(a) 

Was  your  husband  at  home  when  he 
came  on  that  occasion  P — "No, 

Did  he  come  up  to  your  room  P — He  was 
shown  up. 

(a)  Badio  on  his  trial  in  Paris  stated  that  he 
had  been  in  communication  with  Qrsini  before 
Dr.  Bernard  c^ed  on  him. 


What  was  the  first  thing  he  said  to 
you  P — ^He  asked  me  if  I  Was  Mrs.  Budio, 
and  I  told  him  yes. 

What  next  P — He  asked  me  if  my  hus- 
band had  got  employment,  and  I  told  him 
not. 

Go  on,  what  next  P — He  said  he  was  very 
sorry,  and  he  would  see  after  him.  .He 

gave  me  2«.,  and  asked  me  if  he  was  at 
ome,  and  I  told  him  ho  was  not,  but  he 
would  be  at  home  just  after  four  o'clock. 

What  did  he  say  to  that? — He  said  he 
would  call  again  at  night,  between  10  and 
11.  He  asked  me  if  there  was  a  bell,  and  I 
told  him  there  was,  and!  told  him  when  he 
came  to  ring  it  twice.  He  said  when  he 
came  and  rang  the  bell  my  husband  was 
to  come  down  to  him. 

Did  he  tell  you  who  he  was,  or  what  he 
came  about  P — No. 

Between  10  and  11  of  that  night  did  you 
hear  the  bell  ring  twice  P — Yes. 

Was  your  husband  then  at  home  P — ^Yes. 

When  you  heard  the  bell  ring,  did  your 
husband  go  downstairs  ? — Yes. 

How  K)ng  about  was  your  husband 
away  from  vour  roomP — I  am  sure  I 
cannot  sa^ ;  he  was  not  awa^  long. 

Ten  minutes  P — Ten  mmutes  or  a 
quarter  of  an  hour. 

When  he  came  up  again  did  he  briuff 
any  money  with  him  P — I  do  not  think  it 
was  then  that  he  brouffht  money  with 
him — another  time  when  ne  went  down  he 
did. 

Then  did  he  go  down  on  another  occa- 
sion when  the  bell  rang  twice  P — ^Yes. 

About  how  long  was  that  after  the  first 
occasion  of  which  I  have  been  speaking  P 
— A  day  or  two,  I  cannot  exactly  re- 
member. 

Was  it  about  the  same  time  at  night  P — 
Yes. 

On  that  occasion  did  your  husband 
bring  up  any  money  p — Ibe,  or  16^.  I  think 
it  was. 

Now,  on  another  occasion  afterwards 
did  the  prisoner  come  again  when  your 
husband  was  out  P — Yes. 

What  time  of  dajr  was  that? — ^About 
9  o'clock  in  the  evening. 

Did  he  come  up  to  your  room,  or  did 
you  go  down  to  him  P — He  came  up  to  my 
room. 

Tell  me  what  passed  between  you,  as 
well  as  you  can  remember,  on  that  occa- 
sion P— He  asked  me  if  my  husband  had 
got  many  clothes.  I  told  mm  he  had  not 
got  many. 

What  did  you  say  P — I  told  him  he  had 
not  got  many,  and  he  asked  me  if  he  had 
got  anything  to  carry  his  luggage  in. 

Did  not  he  ask  you  about  any  other 
article  of  clothing  before  thatP — ^He  asked 
me  if  he  had  got  stockings  and  shirts. 

Well,  tell  us  all,  please.    What  did  you 
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tell  him  abonfc  them  ? — I  told  him  he  had 
just  got  enough  to  change  in.  He  asked  if 
he  had  got  a  coat.  I  said  he  had  one,  but 
that  it  was  in  pledge. 

Anything  else  P — He  asked  me  whether 
he  had  got  a  waistcoat.  I  said  he  had  one 
that  was  in  pledge. 

Did  he  say  anything  more  with  reference 
to  clothes  for  your  husband  P — He  said  he 
would  find  him  some  clothes.  He  asked 
me  what  he  carried  his  luggage  in  when 
he  travelled  about.  I  told  him  he  had  got 
a  box.  He  said  '*  That  is  too  large/'  and 
that  he  would  find  him  a  carpet  bag.  He 
gave  roe  \0s.,  and  said  that  was  to  get 
some  clothes  with,  and  some  things  for  us 
to  go  on  with.  He  told  me  to  tell  him  that 
when  he  wanted  money  he  was  to  go  to 
him  at  the  Oaf($  Suisse. 

Did  he  say  anything  to  you  as  to  your 
husband  not  having  come  to  him  before? — 
I  believe  my  husband  wrote  a  note  to  him 
and  told  him  he  wanted  money. 

Did  he  say  anything  about  that? — He 
said  my  husband  should  have  gone  to  him 
when  he  wanted  money. 

Did  you  say  anything  in  answer  to  that' 
—did  you  give  him  any  reason  why  he  did 
not  go  P — I  told  him  my  husband  did  not 
like  to  go. 

Did  you  look  out  of  the  window  while 
he  was  down? — Yes. 

Did  you  see  anybody  with  him  P— I  saw 
a  man  just  like  the  same  man  as  came  up- 
stairs. 

Your  husband  left  home  on  a  Saturday, 
did  he  not  P — ^Yes. 

And  you  never  saw  him  again  in  this 
country  P — No.  On  the  Friday  the  prisoner 
came  to  my  lodging  my  husband  was  from 
home.  I  brought  him  up  to  my  room,  my 
husband  came  in  directly.  The  prisoner 
gave  me  half-a-sovereign  to  go  and  fetch 
the  clothes  out  of  pledge.  I'he  prisoner 
came  back  again  that  same  night,  between 
8  and  9  o'clock.  J.  went  out  uf  the  room 
leaving  him  and  my  husband  together  for 
about  five  minutes. 

Before  you  left  the  room  did  you  hear 
the  prisoner  say  anything  to  your  husband 
about  going  away  P — Yes,  he  said  he  would 
go  away  in  the  morning. 

Lord  Oaufbell,  L.C.J. :  Who  would  go 
away  in  the  morning  P — My  husband. 

WelBhyx  Besides  that,  did  you  hear 
them  talking  together  in  a  foreign  lan- 
guage P — Yes. 

Was  any  liquor  sent  for  P — I  fetched  a 
pint  of  mild  ale. 

Who  told  you  to  do  so  P — Bernard. 

Did  Bernard  write  anything  P — Yes,  he 
wrote  several  notes ;  I  do  not  know  what 
they  were. 

Did  he  fold  them  up  P — I  do  not  know. 

Did  you  see  whether  he  gave  them  to 
your  husband  P — I  did  not. 
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Did  your  husband  go  out  and  fetch  any- 
thing P — Yes,  he  went  out  and  fetched  a 
carpet-bag. 

Did  the  prisoner  say  anything  to  yor 
about  giving  you  any  money  while  yon 
husband  was  awayP — ^Yes,  he  said  he 
would  give  me  12«.  a  week  while  my  hus- 
band was  awav. 

Did  he  say  now  you  were  to  get  it,  how 
you  were  to  have  it  P — He  said  he  would 
bring  it  every  Monday  night. 

Did  you  hear,  upon  that  night,  anything 
said  by  Bernard  as  to  where  your  husband 
was  to  go,  to  what  place  or  street  P^I  am 
sure  I  aid  not  know  whether  he  was  going 
to  Paris,  or  where. 

Did  yon  hear  him  say  to  your  husband 
anything  about  finding  somebody  at  the 
end  of  tne  journey  P--He  said  something 
about  finding  someone  he  knew,  but  I  did 
not  know  where  he  was  going  to. 

I  understand  you  to  say,  you  did  not 
know  where  he  was  going,  until  you  saw 
something  afterwards  in  the  newspapers. 
Had  you  reason  to  know  anything  aoout 
where  he  was  going  P^-No. 

Look  at  that  {ka/nding  doewnent  to  wU- 
nets)  and  tell  me  whether  you  know  thai 
to  be  the  passport  you  saw  in  your 
husband's  possession  P — I  am  sure  I  could 
not  swear  that. 

Just  look  at  that  signature  and  see  if 
you  can  read  it.  Can  you  read  thatP — I 
believe  it  is  his  writing;  I  cannot  read 
much. 

Lord  Campbell,  L.C.J. :  Whose  hand- 
writing  P — My  husband's. 

Wehhy :  Look  at  it,  if  you  please,  and  see 
if  you  can  make  out  what  it  is,  and  tell  me 
if  you  can  P— I  am  sure,  sir,  I  cannot  make 
it  out. 

Can  you  spell  the  last  word  P — "No,  sir. 

Your  husband  left  on  the  Saturday,  you 
sav ;  did  you  go  to  the  Cafe  Suisse  on  the 
following  Monday  P — Yes. 

Did  you  see  the  prisoner  there  P — I  did 
not  see  him,  but  I  left  a  note  for  him. 

On  the  night  of  the  next  evening, 
Tuesday,  did  you  see  the  prisoner  at  your 
place  P — Yes,  ne  said  he  could  not  come  on 
the  Monday,  he  had  had  a  deal  of  business 
to  do ;  he  gave  me  12«.  and  said  I  was  to 
get  the  baby  plenty  of  clothes  and  plenty 
of  warmth,  and  my  husband  would  soon  l>e 
home  again.  He  came  again  in  the  same 
week.  On  the  following  Monday  he  came 
to  Bateman's  Buildings ;  he  gave  me  12«. 
and  a  sovereign,  and  told  me  that  I  was  to 
leave  Bateman's  Buildings.  He  asked  me 
if  I  had  not  a  grandmother  in  the  country, 
and  I  said  yes,  in  Nottingham,  He  asked 
me  if  there  was  a  train  went  that  day,  and 
I  said  no.  He  asked  me  when  a  train  went 
away  in  the  morning,  and  I  told  him  at 
half-past  seven.  He  told  me  I  was  to  go 
by  that  train,  and  he  said,  if  I  heard  any- 
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thing  in  the  paper  abont  my  hnsband,  I 
was  to  take  no  notice.  He  asked  me  if  I 
should  like  to  go  down  to  mj  mother  in 
Godalming,  and  I  told  him  I  had  rather 
go  to  mj  grandmother  in  Nottingham. 
He  said  ii  anybody  asked  me  where  I  was 
going  I  was  not  to  say.  He  said  he  would 
send  me  a  fortnight's  money  at  once.  He 
nsked  me  what  my  maiden  name  was,  and 
I  told  him  Eliza  Booth  ;  he  said  I  was  to 
go  in  that  name  when  I  got  down  to 
Nottingham.  I  asked  him  about  the  letter, 
and  he  said  he  would  send  it  on  Monday 
and  the  money  too,  and  he  would  write  it 
to  EUza  Booth, 

Did  he  say  anything  as  to  how  he  would 
direct  the  letter  P — He  said  he  would  direct 
it  to  be  left  to  be  called  for  at  the  post 
office.  He  asked  me  if  I  had  told  anyone 
where  he  lived,  and  I  said  no. 
->You  told  me  just  now  that  he  said  if  you 
saw  anything  in  the  newspaper  about  your 
husband  you  were  not  to  take  notice.  | 
What  did  you  say  to  that  P— I  asked  him 
why  his  name  should  be  in  the  papers,  and 
he  made  me  no  answer.  I  went  away  for 
Nottingham  the  next  morning.  1  went  by 
my  proper  name,  EUssa  Budio.  Before  I 
left  Ix)ndon,  I  got  a  letter  from  my  hus- 
band. Mrs.  Fay  read  it  to  me.  I  have 
looked  for  it,  but  do  not  know  what  has 
become  of  it. 

Just  look  at  that  letter  (produced),  have 
you  seen  that  before  P — ^This  is  not  what 
my  husband  sent  me.  I  believe  it  came 
to  Nottingham  to  me ;  it  was  sent  afler 
me  when  I  returned  to  London. 


—  Powell — Recalled  and  examined  by 
the  Attorney- General, 

I  would  say,  sir,  it  is  the  same  character 
as  Bernard* s,  but  it  appears  to  me  to  be 
rather  a  disguised  hand,  and  I  should  not 
like  to  say  it  is  the  same  writing. 

What  is  your  belief  about  it  P — My  belief 
is  that  it  is  the  same  character ;  the  writ- 
ing is  similar,  but  it  is  in  a  different  name, 
and  in  a  disguised  hand,  and  I  should  not 
like  to  swear  to  it. 

Lord  Campbell,  L.C.J. :  What  is  your 
belief  from  your  knowledge  of  his  hand- 
writing as  to  whether  it  is  his  handwriting 
or  not  P — I  would  say  it  is,  as  far  as  my 
belief  goes.  I  believe  it  to  be  his  writing, 
but  I  would  not  like  to  swear  positively 
to  it. 

Lord  Campbell,  L.C. J. :  The  letter  may 
be  read. 

The  letter  which  was  addressed  to  Eliza 
Booth,  Poste  Bestante,  Nottingham,  was 

read — 

**  London,  Saturday. 

"ToMbs.  EuzA  Booth,— Some  beneyolent 

persons  who  know  your  husband's  family  have 

ordered  me  to  send  yon  24«.  on  Monday  next, 

the  day  after  to-morrow.  I  think  they  are  in  the 


resolution  to  give  you  and  your  child  12«.  a 
week  for  your  support  as  long  as  you  hebave 
properly,  as  you  have  done  before ;  the  money 
order,  which  will  be  sent  on  Monday  for  24s., 
will  be  directed  to  Eliza  Booth,  Poste  Bestante, 
Nottingham.— Sent  by  William  Thompson.*' 

The  London  postmark  is  January  23rd 
and  Nottingham  24th. 

Cross-examined  hjHatohine. 

I  had  known  my  husband  nine  months 
before  marrying  him.  I  first  of  all  be- 
came acquamted  with  him  when  he  was 
living  at  my  aunt's,  three  Chris tmases 
ago,  in  Baldwin's  Gardens. 

Was  he  in  any  occupation  at  that  time  P 
— I  am  sure  I  do  not  know. 

Surely  you  must  know  whether  he  was 
in  any  business  or  occupation  at  the  time 
you  became  acquainted  with  him  P— Not 
as  I  know. 

Did  you  never  make  inquiry  of  him,  how 
he  was  getting  his  living  P — I  never  did. 

Had  he  ever  before  or  after  your  mar- 
riage any  occupation  to  your  knowledge  P 
— Yes,  he  worked  at  making  envelopes  at 
Wapping  Docks. 

When  did  he  first  of  all  go  into  that 
employment  P  —  Just  before  we  were 
married. 

How  long  did  he  continue  in  that  em- 
ployment P — Till  about  three  months  after- 
wards. 

Thursday,  April  15th,  1858.' 

EUaa  Bitdio — Becalled  and  cross-examined 

by  Hawkins, 

1  stayed  at  Nottingham  ^ye  months. 
He  came  down  once ;  I  heard  from  him 
seyeral  times  a  week.  He  left  the  lodging 
and  said  he  was  going  to  live  somewhere 
else,  but  did  not  say  where.  He  was 
living  in  Bupert  Street.  He  always  told  me 
he  was  living  better  than  I  was.  I  asked 
him  how  he  got  his  living,  and  he  said 
that  he  gainea  it  as  well  as  he  could.  He 
was  not  in  the  envelope  trade.  I  had  no 
knowledge  from  him,  no  information  as 
to  how  he  got  his  living.  At  the  end  of 
those  five  months  he  came  down  to 
Nottingham.  He  is  an  Italian,  a  refugee. 
I  believe  he  came  from  Beluno.  He  stayed 
at  Nottingham  about  three  months. 

Had  he  money  at  his  command  while  he 
was  at  Nottingham  p— Very  little. 

Had  he  any  means  at  all  while  he  was  at 
Nottingham  P— He  had  a  few  shillings ;  I 
think  about  5Z.  a  gentleman  gave  him  in 
London  before  he  came  down. 

Do  you  know  who  the  gentleman  wasP 
—No. 

Nor  what  it  was  for  P — No. 

Did  not  yon  make  inquiry  of  your 
husband  P — I  did  not,  I  was  very  glad  that 
he  had  got  it. 

After  leaving   my   grandmother's   we 


983] 


The  Queen  against  Si/rtum  Bema/td,  1858. 


[984 


went  to  lire  in  Freeman  Street,  Notting- 
ham, for  about  three  months.  I  worked 
at  the  laqe  trade. 

Had  Tonr  husband  any  occupation?--^ 
No. 

How  did  he  use  to  amuse  himself  if  he 
had  no  occupation  during  the  fire  months 
YOU  have  spoken  of  P — He  used  to  stay  at 
home  and  let  me  work.'  We  iftfterwards 
went  to  liye  in  Castle  Square,  Notting- 
ham, about  Ave  or  six  months.  He  taught 
languages. 

What  became  of  Tou  after  that  P— Why, 
sir,  he  had  no  ptipiLs,  and  then  he  came  to 
London. 

Where  did  you  go  to  live  in  London  ? — 
I  stayed  in  Nottingham. 

Had  your  husband  got  any  occupation 
during  that  month  P^  do  not  think  he 
had.  I  afterwards  came  to  Londoii  imd  we 
went  to  lire  in  Bateman's  Buildings  some- 
where about  three  months  before  last 
Christmas. 

Now  when  vou  came  td  town  did  you 
find  roar  hasband  in  any  occupation,  or 
was  he  out  of  employment  altogether? — 
He  had  nothing  to  do. 

He  had,  I  suppose,  a  good  many  foreign 
acquaintances,  a  good  many  foreigners 
amongst  his  aeo^uaintances  ? — Tes. 

I  think  you  said  there  were  some  gentle- 
men who  had  given  your  husband  some 
money  before  Christmas ;  were  those  sums 
of  money  given  to  your  husband  ?~Tes. 

Was  that  money  that  came  from  any 
charitable  society  r — There  was  one  gen- 
tleman who  lived  in  Nottingham,  that  is 
oil  I  know.  His  name  was  Mr*  Tai/lor* 
Wc  only  received  it  from  two  in  Notting- 
ham, and  we  received  money  from  a  coun- 
tess in  London. 

Do  you  know  whether  your  husband 
was  acquainted  with  Ch'sini}  Did  you  ever 
see  Oriini  yourself  ?— No. 

You  did  not  see  him  yonrself  ? — No. 

Did  you  ever  see  Pierri  yourself  ?—r No. 

Was  your  husband,  during  the  time 
you  were  living  with  him  in  London,  in 
the  habit  of  going  a  good  deal  from 
homo? — ^Yes,  he  used  to  go  out  in  the 
mominff  and  come  home  at  night. 

Tou  do  not  know  what  became  of  him 
daring  the  day? — No. 

You  say  you  first  saw  Dr.  'Bernard  after 
Christmas  ?— Yes. 

Do  you  remember  on  what  day  it  was 
that  he  came  to  you  first  of  all  after 
Christmas? — I  am  sure,  sir,  I  do  not  re* 
member. 

Did  you  tell  Dr.  Bernard  at  that  time 
that  you  yourself  were  in  very  great  dis- 
tress?— Yes. 

And  was  it  upon  your  telling  him  that 
you  wore  in  great  distress  that  he  gave 
you  something,  two  shillings? — ^Yes,  he 
gave  me  two  snillings. 
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Before  he  gave  you  that  did  you  tell 
him  you  were  in  very  great  distress  your- 
self, and  that  your  cioQies  were  in  pawn  P 
— ^No,  I  did  not  tell  him,  but  he  asked  me 
if  my  husband  had  got  any  work,  and  1 
told  nim  that  he  had  not. 

When  were  you  first  applied  to,  let  me 
ask  you,  to  give  any  information  on  this 
matter  ? — ^Afl/Cr  I  went  down  to  Notting- 
ham. 

Wio  applied  to  you?— Mr.  SmUht  I 
believe  it  was,  the  detective. 

When  was  it?— It  was  on  the  Friday 
as  I  went  down  there  on  Tuesday.  I 
accompanied  Mr.  Smith  back  to  London, 
and  he  took  me  to  the  Bedford  Hotel; 
my  mother  was  there,  and  I  and  my 
baby.    I  am  staying  there  now. 

How  long  were  you  at  the  Bedford 
Hotel  before  you  went  over  to  Paris  ? — I 
do  no^  know,  perhaps  a  week  or  a  forC^ 
night,  or  three  weeks. 

I  need  hardly  ask  you,  during  that  time 
your  lodg^g  was  provided  by  the  police? 
—Yes. 

You  were  supplied  also  by  the  police 
with  clothes ? — xes. 

And  pocket  money  ?— Yes. 

During  the  course  of  those  three  weeks 
before  you  went  over  to  Paris  were  the 
police  in  the  daily  habit  of  seeing  you  ? — 
No. 

Did  they  come  to  see  you  daily  ?— Not 
every  day. 

But  several  times  a  week?— They  might 
have. 

Who  came  to  see  you — Mr.  SmUhf — 
Mr.  Smith  and  Mr.  Sawnders.  I  believe 
Mr.  Rogers  also  came  when  Mr.  Saunders, 
Mr.  Smith,  and  Mr.  WiUiamson  came. 
All  four  policemen  came  to  see  me  to- 
gether at  the  Bedford  Hotel. 

How  long  did  these '  gentlemen  stay 
with  you  ?— Not  long. 

How  long  did  they  stop  the  first  visit 
they  paid  you  after  you  got  to  London? 
— 1  do  not  recollect  how  long  it  was. 

Just  try  and  recollect ;  tax  your  memory 
and  tell  me  how  long  they  remained  ? — ^I 
do  not  know,  I  cannot  recollect. 

Longer  than  an  hour?— It  might  have 
been,  I  had  no  watch  and  no  clocks. 

Judging  from  the  best  you  can,  did  not 
they  remain  more  than  an,  hour  or  two  ?-^ 
I  cannot  say. 

Was  not  it  n^ore  than  an  hour  or  two  to 
the  betft  of  your  recollection  ? — I  do  not 
know.    I'm  sure  I  do  not  know. 

Did  you  see  them  again  on  the  Sunday  P 
—Yes. 

Was  there  any  ^freshment  taken  or 
brOQffht  for  the  detectiyes  ? — ^No. 

Did  not  they  come  during  the  whole  of 
that  first  week  that  you  were  there — 
every  day,  tiiese  four  detectives  ?— Well,  I 
believe  they  did  the  first  week. ' 
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Bemaininff  with  you  an  hour  or  two  at 
the  time  P — Oh  no,  they  did  not  stay  wit^ 
me  after  that  time  above  fire  or  ten 
minutes. 

Who  went  over  to  Paris  with  yo.uP — 
Mr.  SoAindera^  and  also  Miss  Cheaney.  We 
went  on  Thursday  and  came  back  on 
Sunday  morning.  <  It  waa  before  n^y  hus- 
band had  been  tried  in  Paris. 

During  the  time  you  were  in  Paris  all 
Tour  expenses  there  and  back  were  paid 
by  the  police  P — ^Yes,  I  beiieye  they  were. 
'During -the  tiuM)  that  you  >were  in- Paris 
where  did  you  go  to  P  -  xou  saw  your  hus- 
band in  Paris,  you  have  told  us.  Where- 
abouts did  you  go  to  be  examined  P—^ 
Nowhere.      . 

Were  not  you  examined  by  the  police 
authorities  P — No. 

Did  not  you  know  for  what  purpose  you 
were  to  be  taken  to  PariaP — No. 

While  you  were .  ixL  Paris  were  ^rou 
allowed,  to  have  private  communication 
with  your  hnsband^were  you  alone  with 
your  husband  P — No. 

Merely  conversing  in  the  presence  of 
the  police  authorities  P — ^Yes. 

Now  yon  say  you  went  to  Paris  a  second 
time  after  your  husband  was  condemned  P 
—Yes. 

Who  took  you  over  a  second  time  to 
Paris  P— Mr.  8cMndar9.  I  went  on  Thurs- 
day and  came  back  here  on  Wednesday 
morning. 

Were' you  on  that  second  occasion  alone, 
or  did  any  person  go  with  you'  but 
Boiundsra  f— Only  my  baby. 

Only  yourself,  your  baby,  and  Saundera  ? 
—Yes. 

I  suppose  you  saw  your  husband  in 
prison  on  the  second  occasion  P«— Yes. . . 

How  many  times   did   you  visit   the 
prison  on  the  second  occasion  P-^Twice.  ^ 
Were  you  allowed  on  your  second  visit 
to  Paris  to  have  any  private  conversation 
with  your  husband  P — ^No. 

Do  you  know  why  you  were  taken  to 
Paris  P — I  suppose  to  see  him. 
Merely  to  see  your  husband  P — ^Yes. 
Had  you  askea  to  be  allowed  to  go  P— I 
believe  my  husband  had  written  and  asked 
them  to  let  me  go. 

Did  you  know  that  your  husband's  life 
had  been  spared  P — ^Yes. 

When  did  you  learn  that  your  husband's 
life  had  been  spared  first  of  all  P — Before 
I  went  to  Paris  a  second  time. 

Do  you  mean  that  there  was  no  other' 
object  in  your  going  to  Paris  the  second 
time  but  merely  to  see  your  husband  P — I 
believe  that  was  all. 

Were  you  driven  about  Paris  or  the 
country  Pr-No,  I  stayed  at  home  with  my 
baty. 

Have  you  had  money  given  to  youP — 
No. 


[986 


No  money  P—^Very. little. 

You  have  had  some  during  the  last 
week  P— No. 

Are  you  sure  of  that  P — ^Yes. '  I  have 
had  no  mpney  at  all. 

Has  anything  been  said  to  you  about 
money  P— No. 

Nothing  at  all  P~No. 

Be-examined  by  the  Attomey^Genieral. 

I  think,  Mrs.  JBAndiQ,  you  went  twice  to 
Paris  P— Yes. 

And  saw  your  husband  twice  on  each 
occasion  P — ^xes. 

Do  you  know  of  any  other  object  at  all 
for  your  being  taken  to  Paris  the  first 
time  but  that  you  might  see  and  recognize 
your  husbcmdP — I  believe  they  took  me 
there  to  recognize  my  husband. 

Now,  the  second  time  had  you  obtained 
a  promise  from  anybody  that  they  would 
teiKe  you  over,  that  they  woald  let  you  se^ 
your  husband  again? — No. 

Had  you  asked  or  had  you  said  any- 
thing to  anybody  to  induce  them  to  take 
you  v^l  said  1  should  like  to  see  him 
again. 

Did  you  petition  the  Emperor  to  spare 
his  life  P— Yes. 

And  how  soon  afb^  that  did  you  hear 
that  his  life  was  to  be  spared  P— I  believe 
it  was  in  the  week  following. 

And  then  you  were  taken  oTcr  to  see 
him  again  ?— Yes. 

You  have  been  asked  about  a  great 
many  of  the  police  seeing  you  and 
seeing  you  often,  and  whether  it  was  to- 
gether :  had  you  anything  to  do  with  any 
policeman  of  any  kind  until  you  had  heard 
a  great  many  nersons  had  been  killed  in 
Paris  P — ^No,  tney  came  to  see  ,me  on 
Saturday  night  as  I  got  there  on  Monday 
nighU 

iind  after  that,  while  the  matter  was 
investigating,  were  you  taken  to  Paris  P — 
Yes. 

WiUkfm  Bruford — Examined  by  Bodhin, 

Pawnbroker's  assistant.  Spoke  to  a  coat 
and  waistcoat  being  taken  out  of  pawn  by 
Radio  on  January  Sth. 

6uaa/nndk  Ifo^lkenAeim' — Examined  by 
the  Attorney- OenercU. 

I  am  wife  of  Mr.  MacJcenheim,  now  living 
at  Brussels.  We  formerly  lived  at  Bir- 
mingham. We  knew  a  person  by  the 
name  of  Pierri  at  Birmingham  about  five 
years  and  a  half— more  perhaps,  but  not 
much   tnore.    He    was    an   Italian.    He 

gained  his  livelihood  when  we  first  knew 
im  by  Reaching  languages.  My  husband 
is  a  manufacturer  there,  engaged  in  some 
manufacture.  We  left  Englandthree  years 
ago  last  December.  We  lost  sight  of 
JR^m^until  the  beginning  of  this  year;  I 
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think  the  Isfe  day  in  January,  but  it 
might  havo  been  the  7th  he  met  mj 
husband  in  Brussels.  He  and  my  husband 
went  out  together,  and  I  followed  them  to 
the  Place  de  la  Monnaie,  where  the  Caf^ 
Suisse  is.  When  I  arrived  at  the  GaP^ 
Suisse,  I  was  three-quarters  of  an  hour 
later  than  I  had  promised  to  be,  and  I 
asked  if  M.  Pierri  had  left  the  Caf^  Suisse, 
and  my  husband  said  **  Yes."  Pierri  joined 
us  a  few  minutes  afterwards.  He  told  me 
that  he  had  found  the  train  went  mach 
earlier  than  he  supposed — ^the  last  train 
for  Lille.  He  said  he  must  return  to  my 
house,  he  had  left  at  my  house  his  railway 
wrapper. 

Dig  he  then  give  you  anything? — ^Yes, 
a  package.  I  felt  it ;  I  found  it  was  very 
heavy,  and  asked  him  what  it  was.  He 
Haid  it  was  a  new  invention. 

Was  it  wrapped  up  in  paper? — Yes, 
either  brown  or  grey  paper. 

My  husband  and  Monsieur  Pierri  took 
me  to  a  friend's  house  in  the  Place  Saint- 
Gudale,  and  I  was  to  sit  there  till  my 
husband  and  M.  Pierri  returned. 

How  did  you  carry  this  parcel  ? — In  my 
muff. 

Were  you  able  to  feel  at  all  what  kind 
of  a  thing  it  was  ?— I  judged  it  was  metal 
by  the  weight. 

Gould  you  judge  if  there  was  any  hole 
in  it  ? — ^Yes,  there  was  a  hole,  because  I 
pressed  my  thumb  upon  this  hole  to  hold 
it  better ;  I  held  it  like  that  in  my  muff. 

Where  was  the  hole,  what  kind  of  a 
thing  was  it? — It  was  the  form  of  an 
orange. 

Do  you  mean  something  round,  like  an 
entire  orange,  or  like  the  half  of  an 
orange  P — Like  something  oval,  an  entire 
orange. 

And  with  a  hole  at  one  end  ? — At  the 
top.  I  do  not  know  whether  there  were 
two  holes,  I  could  not  feel  that. 

There  was  a  hole  through  which  you 

placed No,  not  thr<mgh,  upon  this  hole 

I  placed  my  thumb. 

So  as  to  feel  that  it  was  a  hole?— 
Yes. 

You  did  not  undo  it,  I  suppose  ? — ^No. 
We  afterwards  dined  together,  and  saw 
Pierri  off.  Pierri  took  the  article  himself 
from  the  restaurant  to  the  railway  station, 
and  took  it  into  the  railway  carnage  with 
him. 

Had  he  anything  else  with  him,  besides 
that  and  the  railway  wrapper  that  you 
remember  ? — ^And  a  walking  stick. 

But  I  mean  he  had  no  luggage  ? — ^None. 

Gross-examined  by  Sinum, 

Did  you  ever  see  OreirU  ? — ^Never. 

Do  you  know  of  a  society  called  the 
"  Society  of  the  Friends  of  Italy  "  ?— I 
never  heard  of  it  ? 

EvinxMCB  roB  tbi  Cbowk. 


You  have  stated  that  the  parcel  that 
Pierri  gave  you  was  of  an  oval  shape,  I 
think? 

Lord  Gampbell,  L.G.J. :  Bather  oval. 

Simon :  1  wished  to  get  it  distinctly. 

WHneis :  Yes,  it  was  in  the  form  of  a 
large  orange. 

How  long  had  you  it  in  your  hand  ? — 
I  carried  it  from  the  Gaf^  Suisse  to  the 
Place  Saint-Gudule,  from  the  Place  de  la 
Monnaie  near  the  Gftf^  Suisse. 

Louis  Nicholas  IfocZsen^m— Examined 
by  Maeaiday. 

Husband  of  the  last  witness.  Goufirmcd 
her  evidence,  and  spoke  to  the  package 
having  been  given  to  Pierri  by  Giorgi  at 
the  CM  Suisse. 

Gross-examined  by  Simon. 

Did  you  know  any  foreign  acquaintanco 
of  PierrVs  at  Birmingham? — ^The  only 
forei^  friend  of  Pierri  whom  I  knew  that 
he  visited  in  Birmingham  was  a  Hun- 
garian physician. 

Did  you  know  Orsini  f — No,  I  did  not 
know  him. 

Or  Dr.  Bernard? — 1  have  never  seen 
him. 

Was  there  a  society  in  existence  whilst 
you  were  in  Birmingham  called  the 
^'  Society  of  the  Friends  of  Italy "  ?— I 
have  never  heard  it  spoken  of. 

What  was  the  size  of  the  package?^ 
About  six  inches  diameter,  about  the  same 
size  as  what  I  have  been  shown. 

Where  have  you  been  shown  anything  ? 
— At  the  English  magistrate's  who  exam- 
ined me.  (One  of  the  grenades  was  here 
handed  io  the  wHness,)  It  is  smaller  than 
that;  there  was  some  paper  round  it, 
but  that  was  the  shape;  (talcing  out  tJte 
screw)  that  being  removed,  that  is  about 
the  shape. 

Was  it  entire,  or  in  halves,  that  you 
saw  ? — I  do  not  know  what  there  was  in 
the  paper,  I  did  not  see  it. 

Edward  Morley — Examined  by  the 
Attorney-  General, 

Glerk  in  the  Bank  of  England.  Spoke  to 
giving  Ornnt  banknotes  for  435  sovereigns 
ill  gold  on  November  26th.  Gave  him  20 
201.  notes,  numbered  consecutively  firom 
89021  to  89040.  Identified  the  201.  note 
found  on  Pierri  at  the  time  of  his  arrest  as 
one  of  these ;  also  nine  20Z.  notes  and  three 
lOZ.  notes  and  one  5Z.  note  found  on  Orsini ; 
also  three  notes  numbered  89026, 89027, 
89032. 

—  Pou)eU — Becalled  and  examined  by 
the  AUomey"  General. 

In  the  employ  of  Messrs.  Spidman, 
foreign  bankers,  of  Lombard  Street.  Spoke 
to  changing  the  note  89027  into  gola  for 
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Bernard  on  January  2nd,  and  to  seeing 
.Bernard  write  his  name  on  the  back ;  also 
to  changing  the  note  numbered  89032  on 
January  6&h,  and  to  seeing  Bernard  write 
his  niune  on  the  back  of  that  also. 

WiUiam  Byal  Cooper — ^Examined  by 

Ma,ca/iday. 
Clerk  in  the  bank  of  Messrs.  Bcharts  ^ 
Co,  Proved  that  the  20Z.  notes  numbered 
89027  and  89032  had  been  paid  into  Messrs. 
Spielman*8  account  on  the  2nd  and  6th  of 
January. 

Biehard  Adye  Bailey — Examined  by 

WeUhy. 

Clerk  in  the  Bank  of  England.  Proved 
that  the  cancelled  notes  89027  and 
89032  had  been  paid  into  the  Bank  of 
England  ;  also  the  note  89026  having  Ber- 
nard*$  name  and  address  on  the  back,  and 
the  stamp  of  Budolph  Brummell,  money- 
changer in  the  Haymarket. 

Madame  Bighenzi — Examined  by  the 
Attorney-  General. 

Have  you  arrived  from  Brussels  only 
this  morning? — ^Tes. 

Are  you  the  wife  of  Monsieur  Bighenzi 
who  keeps  the  Caf^  Suisse  at  Brussels? — 
Yes. 

Do  you  remember  in  the  mouth  of  De- 
cember last  Joseph  Giorgi  having  brought 
some  articles  of  iron  which  remained  for 
some  time  at  the  Caf^  Suisse  P — Tes. 

Did  you  happen  to  see  those  articles  ? — 
Yes. 

Once,  or  more  than  once? — Several 
times. 

Did  you  see  the  prisoner  Bernard  there 
about  the  time  that  any  of  those  articles 
were  there? — ^I  do  not  know  whether  I 
saw  him  when  the  articles  were  there, 
but  I  do  remember  that  I  saw  the  prisoner 
about  that  time. 

Now,  having  seen  those  articles  several 
times,  can  you  give  me  any  idea  how 
many  there  were? — I  cannot  .tell  you 
exactly,  but  there  were  several  pieces. 

Were  they  all  in  one  packet,  or  were 
they  in  separate  papers,  or  in  what  way 
do  you  remember  to  have  seen  them  P — 
I  saw  some  in  a  parcel,  and  others  un- 
covered. 

Had  one  of  the  two  pieces  that  you  hold 
in  your  hand  any  holes  P — ^Yes. 

Can  you  tell  me  how  many  holes  there 
Mere  in  any  of  these  demi-balls  P — 24  or  25. 

Did  it  occur  to  you  to  count  them  at 
any  time  P — ^Yes. 

How  often  do  you  think  you  saw  Bernard 
at  Brussels  about  that  period? — Only  once. 

Cross-examined  by  James, 

When  did  you  leave  Brussels  P — ^Yester- 
day. 

At  what  o'clock  P— At  half-past  six  or 
Boyen* 


Who  came  to  von  about  coming  to 
England — about  giving  your  evidence  ? — 
My  husband  sent  me  a  letter. 

Did  you  see  any  other  person,  or  had 
you  communicated  with  any  other  person, 
before  you  left  Brussels? — ^Yes,  I  came 
with  Mr.  Saunders. 

Did  you  come  over  here  with  Saunders  ? 
—Yes. 

Did  Saunders  bring  you  the  letter  from 
your  husband  P — Yes. 

Did  Saunders  tell  you  what  you  were 
to  come  here  for  ? — No. 

What  did  he  say  to  you  P— He  told  me 
that  I  was  to  come  here  to  give  evidence 
in  this  lousiness. 
Upon  what  subject  P — About  the  trial. 
Had  you  made  no  statement  either  to 
Saunders  or  any  other  person  before  you 
appeared  here  ? — ^I  do  not  know. 

Have  you  never  made  any  statement  of 
your  evidence  which  you  have  given  here 
to-day  to  any  person  P — I  did  give  evi- 
dence in  Brussels. 
When  P— Some  months  ago. 
Will  you  let  me  have  the  drawing  that 
was  put  in  yesterday, (a)  if  you  please  P 

Have  you  seen  that  before  {hounding  the 
dravomg  to  the  witness)  P — ^No. 

Do  you  not  know  that  that  is  your  hus- 
band's drawing,  and  have  you  not  seen  it 
before  P 

Do  not  you  know  that  that  is  the  draw- 
ing of  your  husband,  and  do  you  persist 
in  saying  that  you  have  not  seen  it  before  P 
— I  haye  seen  the  drawing  as  to  the  shape 
of  these  articles,  but  I  have  not  seen  this 
drawing  before— this  paper. 

What  drawing  have  you  seen  P — I  hrtve 
not  seen  any  drawing  before.  I  gave  the 
drawing  myself  when  I  was  examined  at 
Brussels. 

Did  you  give  a  drawing  made  by  your- 
self, then  P— Yes,  I  did. 
Where  is  that  P — In  Brussels. 
With  whom  ? — With  Mr.  Ambrose^  the 
Judge  of  Instruction. 

Was  that  the  first  time  you  were  exa- 
mined p~  I  was  examined  two  or  three 
times. 

Have  you  made  more  than  one  design  P 
— No. 

Did  you  know  that  your  husband  had 
also  made  a  design P — ^x es. 

Was  your  husband  examined  with  you 
by  the  Judge  of  Instruction? — He  was 
examined  before  me. 

Did  you  ever  see  Saunders  before  yester- 
day P — T  had  seen  him  already. 
How  often  P-^Several  times. 
Attorney 'General:  What  was  the  remark 
you  made  upon  that  drawing  ? 

Lord  Campbell,  L.C.J.:  That  she  had 
not  seen  it  before. 


(a)  See  above,  p.  960. 
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Att&m^'Omeral:  What  was  the  obser- 
Tatiou  she  made  about  the  hole  P 

James:  Nothing. 

Attamey-General :  Did  you  make  any 
observation  as  to  the  hole  in  the  ball  P 

Lord  Campbell,  L.C.J. :  I  did  nob  hear 
it. 

WeUhy :  It  wa^  answered,  but  not  inter- 
preted. 

Attomey-Oeneral :  Does  that  drawing 
appear  to  you  to  be  a  oorrect  description 
or  not  of  any  one  of  the  half  balls  which 
you  saw  P — ^x es,  but  not  correctly,  because 
those  ti^t  I  saw  were  more  square. 

Were  you  examined  before  the  British 
Consul  in  Brussels  P — Yes.  ^ 

A  Mr.  MdUbyf — I  do  not  know  his 
name,  but  I  was  examined  before  him. 

And  did  you  give  to  the  best  of  your 
recoUectipn  a  correct  description  to  him 
of  the  balls  you  had  see9  P — ^I  do  not  know 
whether  I  gave  it  to  him  or  to  Mr.  Am-^ 
hrote,  t)ie  Juge  d'lnstroction. 

Louis  Franfois  Deintme— Becalled  and 
examined  by  Bodkm. 

Proved  the  purchase  of  a  revolver  in 
Paris  by  Ordm  on  January  8th,  and  visits 
of  Pi&rri  and  Gomez  to  his  shop  in  connec- 
tion with  it. 

ffcbrriet  Fay — Examined  by  the  Attorney^ 

General, 

I  am  the  wife  of  WilUam  Fay,  I  lodged 
with  him  in  Bateman's  Buildings.  I  became 
well  acquainted  with  B/udio  from  being  in 
the  same  house.    In  the  early  part  of  the 

f  resent ,  year  they  were  in  great  distress, 
have  lent  them  little  sums,  not  more 
than  6(2.  or  la.  or  4d.^  at  di£ferent  times.  I 
remember  M.  Bernard  coming  to  the 
house. 

Did  they  show  signs  of  being  better  off  P 
— Immediately. 

Did  Mrs.  B^udio  pav  you  what  she  owed 
yoa  P — Yes,  and  also  her  husband. 

Do  you  remember  that  articles  were 
taken  out  of  pledge  that  had  been  there  P 
— I  minded  the  child  during  the  time  she 
went  for  them.  Down  to  the  time  of  J^ar- 
nard*8  first  coming  they  were  almost  with- 
out food  and  clothing  from  day  to  day.  I 
lent  them  some.  1  saw  Bernard  twice. 
After  JStulio  went  away  I  saw  a  letter  fbrom 
him  with  the  Paris  postmark. 

Cross-examined  by  Savalovns. 

Have  you  not  been  to  the  Bedford 
Hotel  P— X  es,  three  times. 

Who  took  you  to  the  Bedford  Hotel  P — 
Mr.  Sawndere. 

Where  had  yon  seen  Mr.  Saundere  first 
of  all  P — He  came  first  of  all  to  my  place. 
I  was  twelve  weeks  in  Bateman's  Build- 
ings, and  the  Buiiof  came  there  nine 
days  after  I  did,  and  from  that  time  I 
knew  them. 

BVIDBMGB  FOB  TBB  CbOWN, 


IHd  you  see  a^body  else*  come 
Dr.  Bernard  f  Did  anybody  else  call  oH 
Budio,  do  you  remember  P — Oh  yes,  he  had 
many  visitors. 

Foreigners,  as  far  as  you  could  seeP— I 
never  saw  any  English  persons  come. 

Had  he  day  by  day  constantly  foreigners 
coming  to  visit  him  P — ^Yes,  he  had. 

And  had  you  seen  him  constantly  out 
with  foreigners  P — Ko. 

Used  he  to  leave  his  lodgings  and  go 
out  with  themP — He  used  to  go  out  in 
G[uest  of  pupils  for  a  livelihood,  from  morn- 
ing till  niffht  sometimes. 

You  only  know  that  he  went  out,  you 
can  only  know  that  he  left  his  home  F — 
Yes.  I  very  seldom  heard  or  saw  him  go 
out  with  anyone. 

What  amounts  did  they  owe  you  and 
your  huHband  altogether  P — Oh,  it  was 
something  very  trifling ;  I  cannot  remem- 
ber ;  something  like  5f .  Or  68.,  not  more ; 
it  was  merely  money  for  coals  and  a  loaf  of 
bread,  and  fuel  to  make  a  fire  with  to  get 
a  meal  ready. 

That  was  allP — ^Nothing  more,  my  cir- 
cumstances would  not  allow  it. 

Had  you  ever  seen  anybody  giving 
money  before  Bernard  came  there  P  Had 
you  ever  seen  any  person  come  and  bring 
money  but  Dr.  Bernard  ? — ^Never. 

Madame  Eugenie  Monvoiein  Brien — Ex- 
amined by  the  Attorney^General, 

Residing  at  Hotel  de  France  et  de  Cham- 
pagne, in  the  Bue  Montmartre,  Paris. 
Spoke  to  Pierri  and  Chmez,  who  passed 
under  the  name  of  Sweeney,  coming  to 
stay  at  the  hotel  on  January  8th.  Pierri 
was  entered  in  the  hotel  books  as  Andreae, 
one  of  his  christian  names,  owing  to  a 
misreading  of  his  German  passport. 
Gomez  left  the  hotel  on  January  11th,  and 
the  same  day  Rudio  came  to  stay  under 
the  name  of  Da  Bihfa.  A  persoik  of  the 
name  of  AUeop  came  to  visit  them  every 
day ;  he  was  Oreini,  On  the  day  of  the 
attempt,  January  14th,  Onini  came  about 
twelve  o'clock ;  after  he  had  beeik  there  a 
little  time  Sweeney  came.  Oreini  camo 
again  a  second  time  on  that  day  at  five 
oxlock.    Gomez  also  came  afterwards. 

When  the  four  were  met. together  at 
five  o'clock,  after  sitting  some  little  time 
together,  did  they  go  away  together,  or  in 
what  way  did  they  quitP — ^I  think  they 
went  out  together,  but  I  am  not  quite 
positive,  I  could  not  assert  it. 

After  that  time  did  you  see  anything 
more  of  either  of  the  four  until  Da  Silvt^ 
returned  in  the  evening  after  the  attempt 
upon  the  Emperor's  life  P — No.  Da  SUtfO, 
came  back  about  ten  o'clock.  He  came 
into  the  parlour  and  asked  for  his  bill,  as 
he  wished  "to  s'tftHi 'the  next  day  at  five 
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o'clock.  The  officers  of  the  police  came 
two  or  three  times  that  night. 

Whom  did  they  ask  for  ? — Pierri, 

Did  they  afterwards  ask  for  anybody 
else? — They  did  not  ask  for  any  other 
person,  but  I  pointed  ont  one  to  them 
that  was  Da  8%lva  who  was  in  the  par- 
loar. 

Did  Da  SUva  exhibit  his  passport,  were 
they  satisfied,  and  did  they  go  away  P — 
Yes. 

I  believe  they  came  another  time  and 
went  away  satisfied  ?— Yes. 

And  dia  they  come  between  one  and  two 
in  the  morning,  and  did  they  go  up  to  the 
room  No.  50  P — Yes. 

Did  yon  accompany  them  np  to  the 
room  P — No. 

Did  they  bring  down  Da  Silva  with 
them,  with  a  revolyer,  a  poniard,  and  other 
articles,  and  take  him  away  P — Yes. 

Cross-examined  by  Simon, 

Did  yoa  obserye  how  they  occopied 
themselyes  darin^^  the  day  ? — ^They  were 
talking  and  chatting  in  the  parlonr,  read* 
ing  the  newspapers  and  breakfasting. 

Did  they  remain  mnch  in  the  house ,  or 
did  they  go  out  much  P — No,  they  did  not 
go  oat  mnch. 

Did  yon  obsenre  whether  Or$ini  came  in 
in  a  harried  manner  P — ^No,  all  was  very 
calm. 

M.  Jule8  Morond — Recalled  and  examined 
(throagh  an  interpreter)  by  the  Attorney- 
General. 

Described  himself  'as  the  eormhrge 
of  the  house.  No.  10,  Bae  Mon- 
thabor.  Spoke  to  0rsvn%*8  lodging  with 
him  under  the  name  of  AMop  from 
December  18th  until  after  the  attempt. 
He  was  very  fk^equently  yisited  by  Pierri 
and  Sweeney.  On  the  eyening  of  the  14th 
Orsini  quitted  his  lodging  about  half-past 
six  or  seven  o'clock.  1  only  noticed  Oomez 
go  with  him.  I  think  there  may  have  been 
others  that  passed,  but  I  only  noticed 
AUsop  and  Oomez, 

At  what  time  in  the  eyening,  as  nearly 
as  you  can  remember,  did  you  see  AUeop 
again  P — ^At  nine  or  ten  minutes  past 
nine. 

At  that  time  did  he  return  to  the 
hotel  P— Yes. 

Did  he  come  in  a  carriage  or  on  foot  P — 
He  came  in  a  carriage. 

Was  he  wounded  P — ^Yes. 

And  any  appearance  of  blood  P — Yes,  a 
great  deal  from  top  to  bottom.  When  1 
saw  him  he  had  washed  himself  with  a 
sponge.  I  asked  him  whether  I  should  go 
for  a  doctor. 

And  did  you  send  for  a  doctor  P  Who 
came  P — I  went  myself  for  M.  Mai9tre. 
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When  the  doctor  had  done  all  that  was 
necessary,  did  he  go  to  bed? — The  instant 
afterwardis. 

Did  he  remain  in  bed  till  he  was  appre- 
hended P — Yes. 

At  what  hour  was  that? — ^Half-past  two 
or  a  quarter  before  three  in  the  morning. 

Piert-re  Francois  De  Barge — Examined 
(through  an  interpreter)  by  Maeaulay. 

Do  you  liye  at  No.  10,  Rue  Monthabor,  at 
Paris  P— Yes. 

On  the  eyening  of  the  14th  of  January 
did  you  see  four  persons  leave  the  house 
No.  10  P— Yes. 

Did  they  go  out  all  four  together  P — ^Yes, 

Have  you  since  seen  two  of  tb'^se  four 
persons  in  prison  at  Paris  ? — ^Yea. 

Were  Oreini  and  Chmez  two  of  those 
four  P— Yes. 

Did  Oomez  carry  anything  in  a  hand- 
kerchief P — ^Yes. 

What  was  the  appearance  of  what  he 
carried  P — It  had  the  shape  of  oranges. 

About  what  o'clock  was  thisP — Between 

a  quarter-past  six  and  seyen  or  a  quarter 
to  seven. 

Where  were  you  standing  when  they 
went  out ;  how  near  to  you  did  they  pass  P 
— Under  the  gateway  of  No.  10. 

Leon  Eughne  Diet — ^Examined  (through 
an  interpreter)  by  Wdehy, 

A  waiter  at  BroggVi  restaurant  in  the 
Bue  Le  Peietier,  Paris,  opposite  the  public 
entrance  to  the  Opera  House. 

Were  you  there  at  the  time  of  the 
attempt  upon  the  14th  of  January  p — Yes. 

Did  yon  hear  the  explosion  P — ^x es. 

Immediately  afterwards  did  some 
wounded  persons  come  into  the  restau- 
rant P — Yes. 

Among  the  others  that  came  in,  did  a 
person  come  whom  you  haye  since  recog- 
nized in  prison  as  Oomez  ? — ^Yes. 

In  what  nart  of  the  house  did  yon  first 
see  him  P — On  the  ground  floor. 

Was  he  arrested  at  that  house  P — ^Yes. 

About  how  long  after  he  came  in  P — 
About  two  hours  and  a  half. 

After  he  had  been  arrested  in  this  way, 
did  you  and  some  of  the  other  servants 
search  the  house  to  see  if  you  could  find 
anything  P — ^Yes. 

Did  you  find  a  revolyer,  a  pistol  P — ^Yes. 

In  wliat  part  of  the  house  did  you  find 
it  P — On  the  first  floor  upon  a  shelf. 

(Jlf  .  Estien  recalled  to  produce  a  pistol.) 

Look  at  that  pistol.  Can  you  tell  mo 
whether  that  is  the  pistol  which  you  so 
found  P — ^It  is  not  that  one. 

Is  that  it  P  (handing  another  to  the  wit- 
nc»«)— Yes,  it  is. 

I  I 
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How  is  it  tbat  you  know  it  again  P  What 
notice  had  yon  t-aken  of  it  at  the  time  P — 
By  that  (paintiriff  to  the  Tiandle). 

Attorney- Oeneral :  Was  there  anything 
else  remarkable  about  it  P — The  lines 
which  are  to  be  found  upon  it,  inasmuch 
as  the  others  are  smooth.  This  one  is 
not  smooth,  whereas  the  others  are. 
{Another  pistol  wcu  handed  to  the  witness,) 

In  what  way  do  yon  distinguish  the  one 
of  them  from  the  other  P — ^This  is  one 
which  I  have  not  seen  beforei  and  I 
thought  that  the  other  ones  were  unlike 
it. 

To  whom  did  you  give  it  P — To  a  ser* 
geant  of  police. 

Gross-examined  by  James, 

By  what  mark  do  you  say  you  know  this 
pistol  P — Bf  that  part  at  the  end,  the 
handle,  which  is  marked,  whereas  the 
others  are  smooth. 

Pollock,  O.B.  :  That  is  rather  the 
way  in  which  he  knows  that  the  other 
was  not  the  pistol,  not  that  he  can  lell 
that  this  is. 

Welshy :  The  number  of  this  is  584fl,  the 
number  spoken  to  by  young  HoUis. 

StanisloAis  Maietre — Examined  by  Bodkin, 

Doctor  in  medicine  of  the  faculty  of 
Paris,  late  physician  to  the  Boyal  house- 
hold. SpOKe  to  .being  called  in  to  attend 
Orsini,  He  was  wounded  in  the  right 
temple  at  about  an  inch  f^om  the  orbit. 
The  wound  was  penetrating.  At  the  ex- 
tremity was  a  loreign  body.  I  do  not 
know  at  this  moment  what  was  the 
nature  of  the  foreign  body.  It  was  the 
size  or  the  head  of  a  small  pin.  The  force 
of  the  proiectile  was  very  great,  because 
the  wound  penetrated  about  an  inch  and 
a  half  into  the  flesh. 

Claude    ViUaume  —  Examined     (through 
an  interpreter)  by  Bodkin, 

A  waiter  at  a  cofiee  house  in  Paris.  Spoke 
to  picking  up  a  bag  in  the  Bue  Bossini 
ten  minutes  after  the  attempt. 

Is  that  what  you  found  P  {showing  a 
homh) — ^Yes. 

It  was  lying  on  the  ground  P — Tes. 

Did  YOU  perceive  the  nipples  on  itP 
What  did  you  do  with  it?— When  I 
opened  the  bag  I  perceived  it. 

Thereupon  what  did  you  do  with  it  P — 
When  I  saw  what  it  was  I  called  out  to 
the  police. 

Cross-examined  by  James, 

Were  there  any  caps  upon  it  when  you 
found  it  P— Yes. 

Caps  on  the  nipples  P — ^Yes. 

But  where  was  it  lying,  what  part  of 
the  street,  and  how  was  it  lying  P — The 
bag  was  like  that.  I  did  not  notice  exactly 
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how  it  was  placed,  and  it  was  when  I  took 
hold  of  the  oag  that  I  noticed  this  thing. 
Was  it  on  the  foot  pavement  or  in  the 
carriage  road  P — By  tne  side  of  the  foot- 
path, by  the  side  of  the  blood  in  the  foot- 
path. 

Jean  Joseph  (7^6— Examined  (through  an 
interpreter)  by  the  Attamey-GeneraL 

I  belong  to  the  Gardes  de  Paris.  Almost 
immediately  after  hearing  the  explosion  I 
saw  one  wounded  man  and  several  others 
who  were  running  away  likewise.  I  fbund 
a  pistol  (a  pistol  was  Mre  produced)  \  this 
is  the  one,  if  it  is  not  that  one  it  is  one 
like  it.  I  heard  it  fall,  but  it  was  only 
after  the  person  had  passed  it  that  I  found 
out  what  it  was.  I  delivered  it  to  the 
police. 

Charles  Qtdnette — Examined  (through  an 
interpreter)  by  Macaulay. 

Brigadier  of  the  Sergents  de  Viile  in 
Paris.    Confirmed  the  last  witness. 

Eughne  Demarguez — Examined  (through 
an  interpreter)  by  Welthy, 

1  am  an  Officer  of  the  Peace  of  Paris. 
Shortly  after  the  explosion  I  saw  a  man, 
M.  V%llaume,  at  the  comer  of  the  Bue 
Le  Peletier ;  I  received  from  him  that  gre- 
nade (handed  to  witness).  Shortly  after- 
wards  I  met  Monsieur  Quinette  and  received 
from  him  a  revolver  loaded  and  capped. 

Jean  Decat%— Examined  (through  an 
interproter)  by  Bodkin, 

1  am  a  coachman.  I  know  the  house  of 
M.  VcuiAgrin  in  the  Bue  Lafitte.  I  was  near 
M.  Vaugrin^s  house  on  the  night  of  the 
attack  on  the  Emperor,  at  about  20 
minutes  or  hulf-past  eight.  Soon  after 
the  explosion  I  saw  a  man  coming  out  of 
M.  Vauprin*8  house ;  he  appeared  to  bo 
wounded ;  I  saw  blood  flowing  from  him. 
I  accompanied  him  until  I  saw  a  cab,  and 
put  him  into  it.  I  have  since  recognized 
that  man  as  Orsvni, 

Durand  Itemise — Becalled  and  examined 
by  the  Attorney' General, 

You  have  already  told  us  that  you 
arrested  Budio,  and  that  you  found  the 
passport  which  has  been  produced.  Did 
you  likewise  find  that  revolver  P — ^Yes, 
and  also  a  poniard. 

M.   Pieot — ^Becalled  and  examined  by 
the  Attorney-General. 

I  believe  you  yourself  took  the  contents 
•f  the  grenades   from  the    grenades? — 


Was  M.  Devisme  with  youP — ^I  was 
alone. 

What  did  you  do  with  the  contents  of 
the    grenade    after   you    had    extracted 


997] 


The  Queen  agai/iuft  Simon  Bernard,  1858. 


[998 


them  P — I  exMnined  and  put  iKom  in  a 
bottle  in  water. 

Did  j<m  find  that  it  was  fulminate  of 
mercury,  in  fact  the  same  substance  as 
was  found  in  the  other  p;renade  of  which 
jrou  have  already  Fpoken  ?— The  same 
identically. 

Frederick    TTtWiawtfow— Recalled  and  ex- 
amined by  Wehhy, 

Yoa  are  one  of  the  detective  officers  P — 
Yes. 

Did  von  go  to  the  prisoner's  residence, 
to  BarK  Place,  Bayswator,  on  the  morning 
of  the  14th  of  February  P— Yes. 

Did  yon  find  him  there — in  what  part  of 
the  house  P— He  was  in  the  passage,  sir, 
coming  out  of  the  yard. 

What  passed  between  you  P — I  told  him 
I  was  ff  police  officer  ana  had  a  warrant 
for  his'apprehension. 

Did  you  tell  him  for  whatP — Yes. 

Lord  Campbell,  L.G.J. :  On  what  chargeP 
— On  a  charge  of  conspiring  with  Orsini 
and  others  to  assassinate  His  Majesty  the 
Exnperor  of  the  French. 

TVeUhy :  Well  P — He  then  requested  me 
to  allow  him  to  go  into  his  room. 

What  did  he  say  P  speak  as  he  spoke. — 
I  do  not  exactly  remember  the  words ;  he 
asked  me  to  let  him  go  into  a  room, 
pointing  to  the  door  of  a  room  on  the  top 
of  the  first  flight  of  stairs. 

What  did  yon  sayP — I  declined  to  do 
so,  I  took  him  into  a  back  kitchen. 

Did  you  there  read  the  warrant  to  him  P 
— I  read  the  warrant  to  him  there. 

Did  he  say  anything  when  you  had  read 
itP — He  said,  "If  I  have  done  wrong  I 
must  sufier  for  it." 

You  took  him  away  in  a  cab,  did  you 
notP— Idid. 

On  the  way  did  he  say  anything  to  you 
about  going  upstairs  P — Yes,  he  asked  me 
why  I  would  not  allow  him  to  go  upstairs, 
was  I  afraid  P 

What  did  you  sayP— I  said  I  had  a 
right  to  take  every  precaution  for  my  own 
safety  as  well  as  his.  He  said,  "  You  had 
no  occasion  to  be  afraid,  you  are  an 
Englishman ;  if  you  had  been  a  French- 
man I  would  have  killed  you."  I  then 
took  him  to  the  police  office,  ScotlandYard. 

Did  vou  ^terwards  search  that  room  to 
which  he  had  pointed  P — ^I  did. 

When  P— On  the  same  day. 
Was  anybody  left   in    charge   of  the 
house  in  the  meantime  P — The  door  was 
locked,  and  I  had  the  key. 

Have  you  anything  here  that  you  found 
in  that  room  P — ^A  revolver  and  a  knuckle- 
duster,  which  is  for  striking  anyone  hard. 

Cross-examined  by  James, 

What   do   you    call   itP — A    knuckle- 
dotter. 
It  is  like  a  Boman  cestus  ;  is  it  Ameri- 


can or  English  P — I  believe  it  is  Ameri- 
can. 

And  called  a  knuckle-duster  P — I  have 
always  heard  it  called  so. 

Have  you  seen  them  before  ? — Yes. 

Now,  the  pistol  that  you  found  is,  I 
suppose,  the  same  pistol  as  Mrs.  Parher 
spoke  of  as  having  been  there  for  some 
years  P — I  found  it  on  the  table. 

You  only  found  one  ? — Only  one. 

Have  you  got  the  warrant  here  that 
you  read  to  him  P  —No. 

The  warrant  was,  you  say,  for  a  charge 
of  conspirucy  with  Orsini  to  assassinate 
the  Emperor  P 

Lord  Campbell,  L.C.  J. :  No  other. 

James :  A  conspiracy  was  the  charge  P 

Witness;  Yes. 

As  you  went  along  in  the  cab  did  you 
take  up  a  Frenchman  with  you  P — Yes. 

Where  did  you  find  him  P — ^At  the  cor- 
ner of  Edgware  Boad. 

Who  was  he  P — His  name  is  Landoivi, 

What  is  hep — He  is  a  teacher  of  lan- 
guages, I  believe. 

Where  does  he  live  P — I  am  not  aware 
where  he  lives  now;  he  lived  then  in 
Albion  Street,  Hyde  Park  Gardens. 

Did  you  talk  to  him  at  the  comer  P — ^No. 

How  came  you  to  take  him  upP — I 
believe  he  was  waiting  there  for  an 
omnibus,  as  it  was  a  wet  evening,  and  I 
took  him  in  the  cab  and  took  him  to 
Scotland  Yard. 

What  did  he  want  to  go  to  Scotland 
Yard  for  p — I  do  not  know  what  his  object 
was  in  going  to  Scotland  Yard. 

And  that  yon  mean  to  swear  P — Yes. 

Did  you  know  him  before? — ^Yes;  I 
have  known  him  some  five  or  six  years 
now. 

Where  was  he  waiting  for  an  omnibus 
to  go  to  P— To  Charing  Cross,  I  believe. 

Did  he  tell  you  bo  P — I  believe  he  did. 

Will  you  swear  it  P — I  will  not,  I  took 
so  little  notice  of  the  conversation. 

You  took  him  in  the  cab  with  you  P — 
Yes. 

You  had  known  him  before P — Yes;  I 
have  knowu'iiim  on  speaking  terms,  em* 
ployed  in  the  office  translating  various 
matters,  translations  and  all  sorts  of 
things.  I  have  known  him  five  or  six 
years. 

Employed  by  the  police  P — No. 

Who  has  employed  him  P — He  has  been 
employed  in  translating  some  entries  there. 

He  nad  not  been  employed  by  the  police 
before  in  that. 

How  do  yon  know  him  P — I  have  known 
him  five  or  six  years ;  he  was  a  friend  of 
Mr.  8aunders\  I  believe. 

Had  he  anything  to  do  with  the  arrest 
of  Dr.  Bernard  f--No. 
That  you  swear  P— Yes. 
Did  yoa  introduce  him  to  Dr.  Bernard 
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or  Dr.  Bernard  to  him  as  yon  went  along  P 
— No. 

Was  he  dressed  when  yon  saw  him — 
was  Dr.  Bernard  dressed  P — ^He  was  in  a 
dressing-gown. 

He  nsked  to  go  np  in  his  room  to  dress  P 
—He  did.         ^ 

You  refused,  and  I  beliere  he  dressed 
in  the  kitchen  P — He  did. 

When  yon  read  the  warrant  to  him  did 
he  say  this :  "  If  I  have  done  any  crime 
against  the  law  of  England  I  will  answer 
for  it "  P— He  said,  "  If  I  am  guilty  I  will 
suffer  for  it." 

Did  he  say  this,  "  If  I  haye  done  any 
crime  against  the  law  of  England  I  will 
answer  for  it  "P — ^I  believe  he  did  not. 

Will  you  swear  ho  did  not  P — I  will  not. 

You  will  not  swear  he  did  not  say  **  If 
I  have  done  any  crime  against  the  law  of 
England  I  will  answer  for  it "  P — I  believe 
he  did  not. 

Will  you  swear  he  did  not  P — ^I  will  not. 

He  said  you  were  an  Englishman  and 
had  no  occasion  to  be  afraid  P — Yes.  He 
said  "  You  areEnglisb, "referring to  myself 
and  another  constable  who  was  with  mo. 

Who  was  with  you  P — Tenuchi,  another 
constable. 

Did  he  say  "  If  you  had  been  a  French 
kidnapper  I  would  have  hit  you  **  P — No. 

What  did  he  say  P— He  said,  "  You  are 
English,  and  have  no  occasion  to  be 
afraid ;  if  you  had  been  a  Frenchman  I 
would  have  killed  you." 

Is  Tentichi  an  Italian  P — ^No. 

What  is  he  P — An  Rngliehman. 

Were  thero  any  more  in  the  cab  but 
Tenufihi  and  yourself  and  Landowit  whom 
you  took  up  P — ^No  other. 

Atiomey'Oeneral:  I  propose,  my  lord, 
to  read  the  letter  of  Orsini  to  Bernard, 
found  at  his  lodging  of  the  date  of  7th 
April  1867. 

Lord  Campbell,  L.C.J. :  I  have  not  got 
a  copy  of  it. 

Aitarney^ General:  This  is  the  only  copy 
in  existence.  The  letter  is  headea, 
Printing  Office,  2,  Church  Lane,  Liver- 

Eool,  7th  April  1857.    That  is  in  print  all 
nt  the  date: — 

<'  Dbab  Bebhaxd, — I  have  had  your  letters. 
You  know  very  well  that  since  the  party  is  to  be 
here  and  that  I  must  punctually  send  there  the 
letters  to  the  above  address  of  Mr.  Williams. 
As  for  Uolaudo  and  Melancthon,  they  received 
my  letters  long  ago,  etc.  All  the  materials  are 
in  the  pn^ss ;  the  propaganda  of  the  Bed  &  Co. 
is  pro^ssing  with  extraordinary  activity. 
Mazzini  is  writing  for  the  letters  of  Laci,  so 
much  the  better  for  them. — Yours,  Fklicb.'' 

Madame  Bigkenzi — Recalled  by 
the  AUomey^Generdl, 

Bo  good  enough  to  look  at  that  paper 
EriDBNGa  FOB  TOB  Cbowb. 


(handing  it  to  the  wiinese)  and  tell  me  if 
that  is  your  handwriting  P — ^Yes. 

And  is  that  the  statement  that  you 
made,  the  deposition  that  you  made  to 
the  British  Coniml  at  Brussels,  of  whom 
yon  have  spoken  P — ^Yes. 

What  is  the  date  P— The  18th  of  Feb- 
ruary 1858. 

Was  it  about  that  time  that  you  wero 
examined  before  the  Consul  on  the  sub- 
ject of  those  balls  of  which  yon  havo 
spoken  P — ^Yes. 

And  did  you  then  say  all  that  yon 
recollected  on  the  subject  r — ^Yes. 

Attomey-Oenerdl  {handing  the  paper  to 
James):  There  it  is  if  you  wish  to 
have  it. 

James :  It  is  not  for  us,  it  is  not  a  copy 
of  any  English  deposition. 

Lord  Campbell,  L.C.J. :  You  do  not 
propose  to  give  it  in  evidence  P 

Attomey^Oenerdl :  Not  at  all. 

Lord  Campbell,  L.C.J. :  It  is  necessary 
only  to  fix  the  date. 

Attorney' Oeneral :  That  is  all. 

Michel  le  Orange — Recalled  by  MaeoMlay, 

_  »  

Did  you  arrest  Ortini  at  10,  Bue  Mon- 
thabor  P — Yes. 

On  the  night  of  the  14th,  at  what  hour  P 
About  half-past  two  o'clock  in  the  morn- 
ing. 

Did  you  find  him  in  bed  P — ^Yes,  with  a 
bandage  round  his  head. 

I  do  not  want  what  was  said.  Did  you 
find  upon  a  table  in  the  bedroom  a  pass- 
port P — ^Which  I  recognized  yesterday. 

Is  that  the  passport  in  the  name  of 
AlUov  ?  {handing  it  to  the  witneee) — Yes. 

Did  yon  find  a  number  of  English  bank- 
notes P— 16. 

Were  these  the  notes  which  have  been 
produced  by  M.  Estien  ? — ^Yeg. 

Did  you  fiud  also  a  portmanteau  P — A 
kind  of  trunk  on  which  was  written 
••  Thomas  AlUop," 

Was  that  in  large  letters  P — In  large 
letters. 

Besides  the  banknotes  did  you  find  any 
other  money  P — 500  fi'ancs  odd  with  the 
effi^  of  the  Emperor. 

Maeaulay :  In  new  gold  P 

Lord  Campbell,  L.G.  J. :  In  gold  P 

Witness :  In  gold. 

Macavlay :  You  also  arrested  Oomes  ? — 
Yes. 

Did  you  find  any  money  on  him  P — ^200 
francs  odd  in  coin ;  the  same  as  on  Orwni. 

In  the  same  coin  as  on  Orsini  ? — Yes,  in 
gold. 

Cross-examined  by  James, 

You  said  that  16  notes  were  found  upon 
Orsini  when  you  arrested  him.  MHiat 
would  they  amount  to,  the  total  P — The 
whole  came  to  8,000  odd  francs. 
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Dwrtmd  Remise — Becalled  by  the 
Attorney'  GenercU, 

When  joxL  arrested  Bvdio  at  the  Hotel  de 
France  et  de  Champagne,  did  you,  besides 
the  articles  of  whicn  yon  have  spoken,  find 
a  quantity  of  money  upon  his  person,  and 
how  much  P— 270  francs  in  French  gold. 

Lord  Campbell,  L.C.J.  :Now,  Mr.  James, 
the  case  for  the  prosecution  having  closed, 
I  will  ask  you  would  you  wish  now  to  ad- 
dress the  jury,  or  would  you  rather  it 
should  be  postponed  till  the  morning  P 

James:  I  would  rather  ask  your  lord- 
ships* indulgence  for  this  reason ;  in  this 
case  we  have  had  nearly  70  witnesses. 

Lord  Campbell,  L.C.  J. :  It  needs  no  apo- 
logy at  all,  Mr.  James.  It  b  most  reason- 
able that  you  should  have  time  to  consider 
the  case. 

James:  There  areyarious  points,  my  lord. 
I  do  not  propose  to  address  any  argument 
to  your  lordships  on  the  questions : — 

FOIKTS  FOB  THE  COUBT  OF  CbOWN  CaSES 
RESERVED.(a) 

1.  That  the  prisoner  is  not  one  of  Her 
Majesty's  subjects  within  the  meaning  of 
the  9  Cfeo.  4.  c.  31.  s.  7,  which  is  the  Act 
giving  jurisdiction  to  hold  this  Special 
Commission. 

2.  'lliat  the  prisoner  was  not  an  acces- 
sory before  the  fact  to  any  murder  within 
the  meaning  of  the  aforesaid  statute. 

3.  That  there  is  no  proof  of  any  murder 
having  been  committed  within  the  mean- 
ing of  the  st-atnte. 

4k  That  the  murder  to  which  the 
prisoner  is  charged  by  this  indictment  to 
nave  been  accessory  before  the  fact,  is 
proved  to  have  been  committed  by  aliens 
upon  an  alien  within  the  kingdom  of 
Franco,  and  not  by  any  of  Her  Majesty's 
subjects,  or  upon  any  of  Her  Majesty's 
subjects. 

5.  That  no  evidence  of  any  acts  done  by 
the  prisoner  on  land  out  of  the  United 
Kingdom,  and  without  the  Queen's  do- 
minions, or  of  any  acts  done  by  any  per- 
sons in  pursuance  of  any  authority  from 
him  on  land  out  of  the  United  Kingdom 
and  without  the  Queen's  dominions,  is  pro- 
perly  receivable  in  evidence  on  this  trial. 

6.  That  the  principal  offence  of  murder 
charged  in  the  first  three  counts  is  not 
fxlleged  to  have  been  committed  by  any  of 
Her  Majesty's  subjects. 

7.  That  the  letter  of  the  1  st  January  1857, 
signed  **  T.  Alhop,**  (b)  was  improperly 
received  in  evidence  ogainst  the  prisoner. 

8.  That  by  the  S|)ecial  Commission,  this 
Court  is  only  authorized  to  inquire  into 
and  try  the  prisoner  upon  the  charge  of 

(a)  See  above,  pp.  S87,  889-90n,  and  below, 
p.  106dn. 

(6)  See  above,  p.  938. 


being  an  accessory  before  the  fact  to  the 
murder  by  Orsmi  and  others  of  persons 
whose  names  are  unknown,  and  that  it  has 
no  jurisdiction  to  inquire  into  and  try  the 
prisoner  upon  a  charge  of  wilful  murder 
as  principal. 

9.  That  by  the  4th  and  5th  counts,  which 
charge  the  prisoner  as  a  principal,  the 
alleged  murder  was  committed  at  Faris, 
out  of  the  Queen's  dominions,  and  that 
the  prisoner  being  an  alien  cannot  bo  tried 
us  a  principal  for  an  offence  so  committed. 
Those,  my  lord,  are  the  points. 

Lord  Campbell,  L.C.J. :  It  seems  to  mo 
that  there  is  no  objection  to  any  of  these 

?oints  being  reserved,  unless  it  is  the  7th. 
'he  7th  is  a  point  that  we  have  heard 
argued,  and  upon  which  we  have  given  a 
unanimous  and  a  clear  judgment.  If  at 
present  I  thought  that  there  was  any 
reason  to  doubt  the  propriety  of  that 
judgment,  I  would  most  willingly  join  in 
reserving  the  point,  but  the  more  I  look 
at  it,  the  more  clear  I  think  it  is  that  these 
letters  are  admissible. 

James :  If  your  lordships  think  it  right 
not  to  reserve  that,  of  course  I  have 
nothing  more  to  say.  I  will  hand  the 
points  to  your  lordships. 

Lord  Campbell,  L.C.J. :  You  have  varied 
the  mode  of  putting  the  same  objection  ; 
but  all  those  points  which  are  so  raised  are 
very  fit  to  be  considered. 

James:  We  have  endeavoured  to  raise 
them  as  clearly  and  as  succinctly  as  we 
could. 

Lord  Campbell,  L.CJ.  :  As  they  are 
points  of  novelty  and  importance,  the  Court 
IV  ill  adopt  the  course  which  is  open  to  it, 
viz.  wo  will  take  the  opinion  of  the  15  judges 
upon  them  before  pronouncing  sentence 
if  there  should  be  a  verdict  upon  the  facts 
unfavourable  to  the  prisoner. 

James:  That,  my  lord,  is  all  that  we 
can  require. 

Friday,  April  16th,  1858. 

Speech  for  the  Defence. 

Edwin  James,  Q.C. :  May  it  please 
your  Lordships,  —  Gentlemen  or  the 
Jury, — ^You  will  readily  believe  that  I 
use  the  language  of  truth  when  I  state, 
that  I  rise  to  address  you  almost  over- 
whelmed by  the  sense  of  the  responsibility 
cast  upon  me,  of  the  magnitude  of  the 
duty  I  have  undertaken,  and  of  my  in- 
adequacy to  bring  to  its  performance  all 
thos£e  varied  powers  of  argument  and 
eloquence  which  it  so  fully  merits,  and 
which  are  required  to  lead  to  a  successful 
result.  I  am  sensible  that  the  question 
you  have  to  consider  is  that  of  murder, 
and  that  on  me  devolves  the  awful  and 
important  task  of   establishing  to  your 
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satisfaction  the  entire  innocence  of  tbe 
unfortunate  gentleman  at  the  bar,  and 
thereby  rescuing  him  from  the  igno- 
minious doom  which  awaits  him  on  the 
scaffold.  And  I  am  further  sensible,  that 
I  am  called  upon  to  vindicate  in  his  per- 
son, and  to  claim  at  your  hands  and  by 
your  verdict,  the  maintenance  of  rights 
and  privileges  long  established  which 
it  is  now  sought  insidiously  and  by  in- 
direct means  to  undermine  and  destroy. 
•For,  gentlemen,  on  your  verdict  will  de- 
pend, not  only  whether  the  life  of  Dr. 
Bernard  sball  bo  sacrificed  or  saved,  but 
also  consequences  most  serious  both  to 
public  and  private  liberty  in  this  country, 
and  to  the  cause  of  freedom  and  civiliza- 
tion throughout  Europe.  I  repeat,  there- 
fore, that  I  feel  borne  down  by  the  weight 
of  my  task.  Tet  I  am  cheered  and  en- 
couraged to  its  performance,  by  the  re- 
collection of  tbe  place  where  I  stand,  and 
the  presence  in  which  I  speak.  I  am 
encouraged  by  the  reflection,  that  I  am 
advocating  the  interests  of  my  client 
before  a  tribunal  presided  over  by  dis- 
tinguished magistrates,  who  will  hold  the 
scales  of  justice  with  even  and  impartial 
hands;  and  before  a  jury  of  finglisnmen, 
who  will  bring  to  the  consideration  of  the 
case  all  that  honesty  of  purpose  and  fear- 
lessness of  character  by  which  juries  have 
ever  been  distinguished,  and  which  have 
rendered  the  institution  of  trial  by  jury 
the  bulwark  and  safeguard  of  the  liberties 
of  the  people.  And  I  am  also  encouraged 
hj  the  remembrance  that  I  am  only  in- 
vited to  do  what  the  members  cf  the 
British  Bar  have  ever  been  ready  to  do. 
It  has  been  the  boast — and  it  is  no  idle 
or  empty  boast — that  it  is  at  once  the 
pleasure  and  the  duty  of  the  English 
Advocate  to  render  the  assistance  of  his 
ability  to  the  weak  a^inst  the  strong — 
to  the  oppi*essed  agamst  the  oppressor 
Often  on  this  verv  spot  has  the  chaste 
but  impassioned  eloquence  of  Erehine,  of 
whom  it  may  be  truly  said,  in  the  language 
of  the  Roman  poet,  he  was 

**  insigne  mcBstis  prcesidium  rew," 
been  heard  in  the  defence  of  those  whom 
arbitrary  power  has  sought  to  destroy, 
and  in  the  vindication  of  those  great 
principles  of  constitutional  liberty  which 
an  unscrupulous  government  had  en- 
deavoured to  subvert.  In  another  and 
even  more  elevated  scene,  have  the 
vast  resources  of  the  accomplished  in- 
tellects of  a  Brougham  and  a  Denman 
been  boldly  employed  in  the  protection 
of  a  weak  and  defenceless  woman  from 
the  overwhelming  influence  of  the 
Crown.(a)      And  to  this  bright  category 

(a)  A  reference  to  Queen  Caroline's  trial^ 

SPEBCH  rOR  THM  DUFUVOE. 


of  names  (if  I    may  be    permitted   to 
do  so  in  his  presence),  I  would  add  that 
of  a  judge,  who  by  his  wisdom,  extensive 
learning,  sound  judgment,  and  unswerving 
love  of  justice,  now  adorns  the  Bench ;  of 
PoUoeh,  who  in  the  last  State  Trial  this 
country  has  witnes8ed,(a)  boldly  came  for- 
ward as  the  defender  of  the  accused,  and 
by  his  eloquence  shed  a  lustre  around  the 
cause  he  espoused.      Following  in  their 
path,  but  with  uneven  steps,  1  shall  en- 
deavour to   imitate  their    example,  and 
although  unable  to  rival  their  fanae,  or 
display  their  capacily,  I  shall  strive  to 
equal  their  zeal,  and  at  least  approach 
their  intrepidity.     And  here,  gentlemen, 
let  me  pause  to  inquire  what  is  the  real 
nature  of  tbis  prosecution,  and  what  are 
the  circumstances  which  led  to  its  institu- 
tion?    My  learned  friend  the  Attomey- 
Oeneral  has  opened  this  case  to  you  with 
a  moderation  and  calm  dignity  which  be* 
came  its  importance  and  his  own  elevated 
position  as  a  minister  of  justice ;  but  in 
that  lucid  narrative  I  could  not  fail  to 
ot)&erve    there    prevailed  a  strange  and 
portentous  silence  upon  one  point,  and 
that  the  most  important  one.    He  detailed 
to  you,  with  a  clearness  of  arrangement 
and  a  grace  of  language  which  all  must 
have  admired,  and  to  which  I  am  the  first 
to    render    my  homage    of   praise,    the 
history  of  the  sad  and  affecting  events 
which  recently  disturbed  the  capital  of 
France,  and  the  nature  of  the  evidence 
by  which  he  should  c<^nect  the  prisoner 
with  their  perpetration.    But  he  has  ab- 
stained from  stating  to  you  upon  what 
principle  of  the  common  law,  or  upon  tho 
provision  of    what  statute,  this   charge 
was  based  and    punishment    demanded ! 
He  omitted  to  state  to  you  why  it  was— 
upon  what  principles  of   British   juris- 
prudence— ^you  were  required  to  sUdn  a 
British    scaffold  with  the  blood  of  the 
prisoucr.    Let  me  supply  the  deficiency. 
Grentlemen,  the  prosecution  is  apparently 
founded  on  an  Act  of  Parliament  passed 
in  the  reign  of  Oeorqe  4.,  for  the  punish- 
ment of  British  subjects  who  may^  have 
committed    murders   in    places   without 
Her  Majesty's  dominions.(b)    Now,  were  it 
necessary,  I  should  be  able  to  establish 
to  your  entire  conviction  that,  for  tbe 
purpose  of  reaching  the  end  really  desired, 
this  Act  of  Parliament  is  quite  inapplic- 
able;   that  its  meaning  had  been  mis- 
interpreted ;  and  that  it  is  perverted  and 
wrested  from  the  objects  which  its  framei-s 
had  in  view — to  perve  a  purpose  which 
they  never  contemplated.      1  should  be 
able  to  show  you  that  it  had  no  reference 
to  foreigners,  and  that  it  was  never  in- 

(a)  Reg.  V.  F^o^t,  4  St.  Tr.  N.S.,  85. 
(6)  See  above,  p.  898. 
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tended  to  meet  the  ofiWioe  with  which 
thej  seek  to  connect  the  prisoner,  fiat 
that  is  at  present  unnecessary.  It  will 
natarally  be  asked  why  then  is  this  enact- 
ment called  np  from  the  obscurity  in 
which  it  has  long  slumbered,  and  why  are 
its  dread  provisions  now  sought  to  be 
enforced  P  The  question  is  all -important, 
and  demands  an  answer.  And  I  will  give 
it  you ! 

Gentlemen,  this  Special  Commission 
has  been  summoned,  and  this  prosooation 
established,  not  on  account  of  any  injury 
of  which  Her  Mt^esty  or  any  of  her  sub- 
jects has  to  complain;  but  it  has  been 
directed  by  foreign  dictation,  to  bring 
about  a  state  of  political  subserviency  to 
foreign  governments  which  the  Executive 
of  this  country  has  not  the  courage  to 
submit  to  the  sanction  of  the  Engli^ 
House  of  Commons  or  the  English  people! 
It  is  an  attempt,  by  indirect  means,  to  do 
that  of  which  the  loKislature,  by  their 
adverse  vote,  had  already  clearly  expressed 
their  disapproval. (a)  The  legal  authorities 
of  the  Crown,  therefore,  .have  beeii  directed 
to  exert  their  utmost  iogennity  to  discover 
amid  the -archives  of  Parliament  an  Act 
under  which  the  charge  of  wilful  murder 
might  be  established,  and  a  political 
vengeance  attained.  And  if  tms  were 
not  so,  why  was  the  stranse  and  un- 
precedented course  followed,  adopted  P 
Why  was  not  the  charge  of  muraer  at 
once  made  P  How  comes  it  to  pass,  that 
with  a  perfect  knowledge  of  the  nature 
of  the  evidence,  a  charge  of  conspiracy 
alone  should  originally  have  been  brought 
against  the  unfortunate  gentleman  at  the 
bar  (and  let  me  say  that  he  is  a  gentle- 
man, by  birth,  by  education,  and  by 
station)  P  Why  should  that  charge  have 
been  made  for  weeks,  and  prosecuted  with 
all  the  practised  ingenuity  which  dis- 
tinguishes one  of  the  ablest  criminal  law- 
yers that  now  adorn  the  bar,  Mr.  Bodhin  t 
Why  was  it  that,  after  the  case  had  been 
heard  and  re-heard  before  the  magistrate, 
and  a  vast  body  of  evidence  had  been 
detailed — ^why  was  it,  I  rep^t,  that  at  the 
eleventh  hour  the  less  criminal  charee  of 
"  conspiracy "  was,  if  not  abandoned,  at 
least  laid  aside,  and  the  more  fearful  and 
fatal  one  of  wilful  murder  substituted  P 
Why  was  it  that  the  Crown  said.  Let  os 
take  that  evidence,  and  let  us  speculate 
upon  the  chances  of  obtaining  a  con- 
viction on  the  more  serions  charge  of 
murder  P  (()  Why  P  but  to  release  them 
from  a  political  difficulty — ^to  gratify  a 
foreign  potentate,  and  to  avoid  meeting  a 

(a)  AUudim;  t^  the  .defeat  of  JLord  J^almer^ 
Btontfi  QoTerniiKnt  on  the  Conspiracy  to  Mw- 
der  Bill,  FcbnuMry  19th,  .18.5^«Be  above,  p.  889fi. 

(6)  See  above,  p. 891^.. 


hostile  legislature !  to  destroy  the  sacred 
right  of  asylum  without  being  required 
to  ask  Parliament  for  a  law  for  its 
destruction,  which  had  been  already,  and 
which  they  knew  would  be  again  refused. 

Gentlemen,  this  is  not  a  frivolous  or 
idle  chafge,  but  one  which  I  will  make 
patent  as  the  light  of  day,  if  you  will  only 
bear  with  me  while  I  take  a  rapid  review 
of  the  events  of  the  last  few  months. 

Gentlemen,  you  are  aware  of,  and, 
indeed,  a  cloud  of  witnesses  has  been 
called  before  you  to  prove,  the  dark  and 
horrible  attempt  made  on  the  life  of  tiie 
Emperor  Na^Uon,  on  the  14th  of  January 
last;  and  you  are  equally  aware  that  it 
was  made  dv  four  Italians,  Orsini,  Fierri, 
Qomez,  and  Eudio,  My  friend,  the 
AitorneU'General,  has  drawn  to  you  a  sad, 
and  pernape  not  unfaithful,  picture  of  the 
results  of  that  terrible  crime.  He  has 
told  you  of  the  vast  injury  done— of  the 
many  deaths  of  unoffending  individuals 
that  followed — of  the  still  more  numerous 
wounds  inflicted.  This,  probably,  is  true ; 
but  he  has  failed  to  show  that  Dr.  Bernard 
was  present,  or  even  was  cognizant  of,  or 
had  participated  in,  that  most  criminal 
transaction. 

Gentlemen,  I  can  imagine  the  feelings 
of  horror  which  the  picture  of  that  scene 

S reduced  on  your  minds;  I  know  the 
etestation  with  which  every  Englishman 
regards  the  crime  of  assassination.  I  am 
not  here  to  utter  one  syllable  in  defence 
of  a  crime  so  dark,  so  odious,  so  dastardly! 
It  is  a  system  at  which  not  only  humanity 
shudders,  but  which  all  historjr  has  shown 
us  to  be  as  useless  and  foolish,  as  it  is 
base  and  treacherous  !  That  by  its  means 
an  oppressed  nation  may  be  freed,  and 
those  who  adopt  it  render  a  service  to 
their  country,  the  experience  of  the  past 
has  established  to  be  false  and  futile.  I 
do  not  know  that  I  can  express  my  opinion 
on  the  subject  to  you  better  than  by  quot- 
ing a  passage  from  the  speech  delivered 
in  detence  of  Oraini,  by  Julee  Fa/vre,  one 
of  the  most  brilliant  advocates  of  the 
French  bar ;  who  bv  the  boldness  of  his 
language  showed^  that  though  the  press 
was  no  longer  free,  still  that  liberty  of 
speech  lingered  at  the  bar. 

"  If  a  nation  (said  that  great  orator)  be  so  un- 
happy as  to  fall  into  the  hutdB  of  a  tyrant,  it  is 
not  the  dagger  of  the  assassin  that  will  sever  her 
chains.  God»  who  reckons  the  hours  of  a  despot, 
knows  their  dnrationl  And  he  reserves  for 
them  a  catastrophe  more  certain  than  the  ma- 
chinations of  a  conspirator.''(a) 


(a)  Je  deteste  la  violence  et  je  condamne  la 
force  quand  elle  n'est  pas  employee  au  service 
du  droit.  S'il  ^tait  une  nation  assez  malbcureuse 
ponr  jkomber  entie  les  mains  d'un.  despote.  cv  ne 
serait  pas  le  poignard  qui  hriserait  ses  cnaiues. 
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This  18  indeed  trne,  and  should  be  care- 
fully treasured.  It  is  not  merely  the 
sentiment  of  an  orator  and  philosopLer ; 
bufc  a  lesson  which  history  teaches,  and 
ought  neyer  to  be  for^tten.  It  may  be, 
that  Providence,  in  its  inscrutable  wisdom, 
may  allow  the  chains  of  a  despot  to  be 
rivetted  around  a  once  free  people !  It 
may  be,  that,  for  a  time,  it  may  permit 
the  tyrant  to  trample  on  and  oppress 
them !  but,  to  those  who  have  reflected 
on  and  studied  the  past,  the  course  of 
histoiT  has  ever  evinced  that  his  ultimate 
punishment,  though  delayed,  is  certain ; 
and  that  he  meets  with  a  retribution  and 
doom  more  fearfal  and  lasting  than  any 
which  the  hand  of  the  secret  assassin  can 
inflict.  Although,  therefore,  neither  you 
nor  I  can  regard  assassination  as  a  practice 
under  any  circumstances  to  be  tolerated 
or  justified,  still  it  is  possible  that  wo 
may  understand  the  feeling  existing  in 
the  minds  of  men  whose  liberties  have 
long  been  destroyed  and  trampled  on. 
We,  who  live  under  the  mild  and  un- 
disputed sway  of  a  Sovereign  who  reigns 
in  the  hearts  of  her  people,  cannot  appre- 
ciate— perhaps  cannot  understand,  the 
maddened  feelings  of  those  who  have 
long  been  oppressed — who  hare  been  de- 
prived of  their  liberty  bv  foreign  tyranny 
— and  who  may  deem  themselves,  there- 
fore, justified  in  adopting  every  means  to 
throw  off  the  hated  yoke ! 

Well,  then,  this  rash  attempt  of  Ornni 
took  place.  Immediately  on  its  becoming 
known,  a  demand  was  made  by  tbe  French 
Government,  to  deliver  up  those  un- 
fortunate exiles  who  had  gained  an  asylum 
in  England.  At  the  same  time,  threaten- 
ing addresses,  proffered  by  French 
colonels,  in  which  the  invasion  of  Eng- 
land was  openly  demanded,  were  osten- 
tatiously printed  in  the  official  paper,  the 
Moniteur. (a)  Andnn  equally  insolent  and 
threatening  answer  was  returned  by  the 
French  Ambassador  to  the  address  of 
congratulation  presented  by  the  citizens 
of  London!  Pressed  by  the  urgent  de- 
mands of  the  French  authorities,  the 
Government  of  Lord  PcUmereton  intro- 
duced a  bill  to  the  legislature  for  the  more 
effectual  punii^hment  of  those  engaged 
in  a  *'  oonspiracy ''  to  take  the  life  of  a 
foreign  ally.  While  the  bill  was  pending, 
the  noble  and  learned  lord,  the  head  of  the 
present  commission  (Lord  CampbdJ),  exer- 
cising his  undoubted  privilege  in  the 
House    of   Lords,  declared    his   opinion 

Diea,  qui  les  corapte,  sait  Ie8  heures  des  despotes : 
il  leur  reserve  des  cataftropbes  plus  inevitables 
qae  les  machines  des  conspirateore." — Gazette 
d«a  TribuDanx,  27  Uy.  1858. 

Ca)  See  Irnng,  Annals  of  Oar  Time,  under 
January  20th,  1858. 
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distinctly  as  to  the  power  of  the  existing 
law  to  deal  with  cases  such  as  the  pro- 
posed measure  was  intended  to  meet ;  from 
which  opinion,  however,  a  most  able  law- 
yer, the  late  AUomey-Oeneral  [SiTEiehard 
BetheiUi,  in  the  House  of  Commons  dis« 
8ented.(a)  Nor  do  I  mention  this  to  com- 
plain. I  admit  the  right  of  my  Lord 
Campbell,  in  his  capacity  of  a  legislator 
and  a  peer,  to  enunciate  his  opinion ;  and 
although  that  opinion  may  have  been 
that  the  law  was  sufficient,  m  its  present 
state,  to  meet  such  a  charge  as  the  one 
laid  against  the  prisoner;  jet  I  am  too 
well  acquainted  with  the  integrity  and 
impartiality  of  the  noble  lord  to  feel  anj 
apprehension  lest  the  destiny  of  the  pri- 
soner mav  thus  suffer  in  his  hands ! 

The  discussion  of  the  bill  proceeded. 
In  the  course  of  it,  a  statesman  whose 
name  can  never  be  mentioned  without 
veneration  and  respect  in  the  presence  of 
any  assembly  attached  to  the  principles 
of  civil  and  religious  freedom,  my  Lord 
John  RuMeU,  declared,  that  he  should 
consider  it  a  lasting  shame,  humiliation, 
and  disgrace  to  the  country,  if  such  a 
measure  were  adopted.  Nor  was  that 
opinion  confined  to  the  noble  lord.  It 
was  shown  by  a  large  majority  of  the 
House  of  Commons,  who  reflected  and 
represented  the  sentiments  of  the  great 
body  of  the  people.  The  bill  was  rejected. 
The  most  powerful  Government  that  had 
long  been  seen  was  in  a  moment  over* 
thrown ;  and  the  House,  firm  in  its  con- 
sciousness of  right  and  the  support  of  the 
nation,  resisted  the  demandsof  one  who  was 
at  the  same  time  dictating  much  stronger 
terms  to  the  comparatively  weaker  states 
of  Switzerland  and  Sardima. 

The  bill,  as  I  observed,  was  rejected ; 
its  framers  were  driven  from  office,  and 
the  Gdvemment  of  my  Lord  Derby  suc- 
ceeded. This  event  took  place  on  the 
19th  of  February.  No  fresh  bill  against 
"conspiracy"  was  introduced.  But,  on 
the  13th  of  March,  many  weeks  after  the 
prisoner  had  been  in  custody,  and  af^er 
he  had  been  frequently  examined  on  the 
charge  of  "conspiracy/* — a  charge  on 
which  the  most  eminent  jurists  differed 
as  to  whether  conviction  could  be  ob- 
tained— on  the  I3th  of  March,  for  the  first 
time  the  counsel  for  the  Crown  got  up  and 
stated,  that  the  charge  of  conspiracy  was 
not,  indeed,  to  be  abandonea,  but  for 
a  moment  laid  aside ;  and  that  of  wilful 
murder,  founded  on  a  statute  which  was 
never  intended  to  apply,  adopted  in  its 
stead.  (6) 

Well,  why  was  this  done  P  Between 
the  arrest  of  the  prisoner  and  bis  final 

(a)  See  above,  p.  889ii. 
(6)  See  above,  p.  891. 
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committal,  the  Earl  of  Derby  bad  sac- 
ceeded  to  power.  What  course  was  he  to 
follow?  The  Honse  of  Commons  had 
declared,  by  their  decision,  that  they 
would  not  ^ive  their  sanction  to  a  *'  Con- 
spiracy Bill."  Bat  the  Emperor  Na/poleon 
was  to  be  gratified— something  must  be 
done  which  shonld  strike  terror  into  the 
heart  of  the  exile,  and  prove  to  bim  that 
eyen  here,  in  the  boastea  land  of  freedom, 
his  person  was  not  safe ;  and  that  the 
vengeance  of  tho  soYoreign,  from  whom 
he  had  presumed  to  differ,  and  to  avoid 
whose  degrading  and  oppressing  sway  he 
had  willingly  quitted  his  home  and  sacri- 
ficed his  fortune  and  prospects,  could  as 
surely  and  certainly  reach  him  as  if  he 
were  within  the  sway  and  the  grasp  of  his 
own  police.  A  charge  of  murder,  there- 
fore, was  preferred,  a  special  conimission 
issued,  and  the  present  proceedings  in- 
stitnted. 

The  above  I  venture  to  ofi'er  as  a  short 
but  faithfnl  outline  of  the  present  prose- 
cution. The  Act  of  Parliament  under 
which  Dr.  Bernard  is  tried  is  utterly  in- 
applicable to  a  case  like  the  present !  But 
tne  experiment  must  be  made  to  ascertain 
whether  by  your  aid  the  Government 
could  not  be  released  from  their  difficulty, 
and  whether  by  your  verdict  the  sacred 
right  of  asylum  hitherto  offered  to 
foreigners  might  not  hereafter  be  de- 
stroyed. Gentlemen,  1  have  thus  endea- 
voured to  trace  the  history  of  the  prosecu- 
tion, and  will  now  proceed  to  advert  to 
some  of  the  facts  connected  with  it. 

Gentlemen,  I  have  mentioned  to  you 
that  the  principal  actors  in  the  tragedy  of 
tho  14th  of  January  were  Italians ;  and 
I  have  also  ventured  to  state,  that  al- 
thongh  we  might,  as  Englishmen,  partially 
understand,  yet  we  could  not  thoroughly 
appreciate  and  realise  in  all  their  depth 
and  breadth  the  feelings  of  abhorrence  with 
which  they  were  led  to  regard  one  who 
had  without  cause  sent  his  armed  soldiery 
into  their  beautiful  land ;  bad  ruthlessly 
destroyed  or  expatriated  her  noblest  and 
purest-minded  patriots  ;  had  crushed  her 
nascent  spirit  of  liberty,  and  checked  her 
brightest  aspirations. (a)  Gentlemen,  we, 
bom  in  a  foreign  land,  and  under  a  colder 
clime,  even  we  can  scarcely  study  the 
history  of  Italy  without  a  sigh,  or  con- 
sider ner  pristine  greatness  and  present 
deg^dation  without  a  tear  I  But  to  the 
educated  Italian,  who  pemses  the  history 
of  her  early  splendours  recorded  in  the 

(a)  A  French  expedition  under  General 
Oudinot  landed  at  Civita  Vecchia,  April  25tb, 
1849,  and  took  Borne  July  1st- 2nd.  The 
Uoman  Bepublic  was  suppressed  and  the  au- 
thority of  the  Pope  restored  July  15th.  See 
Irving,  Annals  of  Our  Time  \  Fyffe,  Modern 
Europe,  vol.  3,  pp.  103,  &c. 


brilliant  pages  of  her  immortal  writers  ; 
who  remembers  that  she  was  once  the 
mistress  of  the  world,  that  her  victorious 
armies  traversed  every  land,  and  her  fleets 
visited  every  port;  that  she  was  the  mother 
of  great  warriors,  great  statesmen,  and 
great   thinkers;    that  from    her    spran&p 
UicerOf  whose  matchless  orations  are  stiU 
the  admiration  of  tho  world  and  the  models 
of  our  eloquence;   of  Virgil  and  Horace, 
whose  glowing  effusions,  rich  in  lessons 
of  wisdom  and  patriotism,  still  delight 
the  learned  and  provoke  their  imitation ; 
who  recalls  her  as  she  was  in  the  middle 
ages,  the  centre  of  thought  and  action, 
the  seat  of  the  revival  of  the  arts  and 
learning,    gifted    with    repoblics    whose 
muiiicipal  institutions  England  has  loved 
to  imitate ;   who  thinks  on  her  as  the 
birth-place    of   Danie   and    Tetrcurch^  of 
Raffaelle  and  Michael  Anaelo ;   who  re- 
members her  OS  setting  the  example  to 
every  other  nation,  for  the  pursuit  of  all 
that  was  great,  and  noble,  and  good;  to 
such  an  Italian,  who  compares  what  she 
was  with  what  she  is,  and  who  sees  her 
now  fallen,  deg^raded,  and  crushed,  tho 
reflection  must  awaken  thoughts  almost 
approaching  to  despair  and  madness.  Nor 
can  we    wonder,  although  we  may  not 
approve,  that  such  men,  warm  with  the 
recollection  of  the  sentiments  inspired  by 
the  noblest  writers,  should  enter  into  com- 
binations, whoso  object  might  be  to  restore 
the  lost  libertjr  of  their  land,  or  should 
plan   an  organisation  of    warfare  which 
might,  in  its  ultimate  effects,  shatter  tho 
chains  by  which  the;jr  were  bo  and,  free 
them  from  the  oppression  they  hated,  and 
re-open  to  their  country  the  prospect  of 
future  happiness  and  freedom. 

Nor  can  we  wonder  that  somewhat  simi- 
lar feeling  should  exist  in  France.  See 
her  position  now  !  And  see  whether  we 
can  understand  the  feelings  of  Frenchmen. 
Since  the  mighty  revolution  of  1789,  whose 
excesses  every  philosopher  must  deplore 
— ^since  that  important  event,  she  has  been 
in  a  constant  state  of  feverish  excitement 
and  disquietude ;  and  on  her  soil  various 
dynasties  and  parties  have  been  unceas- 
ingly striving  for  the  mastery.  There 
have  been  contending  for  the  throne,  the 
elder  branch  of  the  House  of  Bourbon, 
the  Orleanists,  and  the  family  who  in- 
herited the  mighty  name  of  Napoleon; 
and  side  by  side  with  them  is  the  great 
Republican  party,  who  regard  monarchy 
as  ratal  to  their  country,  and  believe  like 
the  Roman  of  old,  that  the  presence  and 
sway  of  a  king  is  incompatible  with 
that  universal  freedom  and  equality  to 
which  all  are  entitled.  Each  had  con- 
stantly been  plotting  against  the  other; 
the  Bourbon  against  the  Orleanist,  the 
Orleanist  against  the  Bourbon,  and  both 
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agaiiut  the  BoAaparte!  And  then,  too, 
the  Republican  was  ever  watchful  and 
ready  to  take  advantage  of  the  dissensions 
of  all,  to  overthrow  their  throne  and  pro- 
claim the  doctrine  of  universal  equality. 
These  four  p>arties  have  kept  France  in  a 
state  of-  political  embarrassment  from 
1789  to  the  moment  I  am  addressing  you. 
In  1848,  the  sceptre  of  LouU  PhUippewaa 
broken  and  a  Kepublic  proolaimed.  At 
that  period  Louie  Napoleon,  who  from  this 
country  had  planned  the  attempt  on  the 
Goremment  of  Louis  Philippe  in  1840,  (a) 
threw  himself  on  the  free  will,  or,  as  he 
termed  itj  the  "national  sovereignty  of 
the  people,"  and,  aided  by  the  'Vhalo" 
which  surrounded  the  name  he  bore,  was 
elected  the  first  President  by  five  millions 
of  votes. 

Placed  in  this^  the  grandest  position 
ever  yet  filled  by  man,  what,  if  inspired 
by  a  sense  of  true  filing  and  patriotism, 
might  he  not  have  done !  Oh !  what  might 
he  not  hare  done !  He  might  have  poured 
halm  into  the  bleeding  wounds  of  his 
country;  might  have  cemented  adverse 
factions,  have  tempered  the  wild  excesses 
of  republican  feeling  with  order ;  might 
have  given  free  institutions  to  the  nation ! 
and  might  have  left  behind  him  a  name 
even  more  glorious  than  that  which  the 
illustrious  founder  of  his  house  had  won 
on  the  blood-stained  fields  of  Austerlitz 
and  Marengo  !  (Suppressed  cheers.)  He 
had  been  an  exile  in  Switzerland ;  he  had 
sought  refuge  in  America ;  he  had  found 
a  shelter  on  the  shoi'es  of  England.  And 
ill  those,  the  days  of  adversity,  and  from 
the  nations  among  whom  he  sojourned,  he 
had  had  opportunities  of  ]eiu*ning  lessons 
that  he  might  have  afterwards  applied 
with  success  to  France.  And  it  was,  in- 
deed, believed  that  he  had  done  ,so.  >  For 
from  the  banks  of  the  Rhine ;  from  the 
fastnesses  of  the  Swiss  mountains,  which 
have  echoed  to  the  names  of  Hofer  and  of 
TeU ;  from  the  wild  plains  of  America ; 
from  the  constitutional  shores  of  Eng- 
land, he  enunciated  those  principles  of 
liberty  which  the  great  and  intelligent 
people  of  France  believed  to  be  sincere. 
And  which  induced  them  to  confide  their 
destinies  to  his  hands ! 

But  what  did  he  doP  Placed  at  the 
head  of  a  constitutional  government,  he 
swore  to  maintain  it  intact,  and  before 
the  oath  was  cold  on  his  lips  he  violated  it. 
(Loud  cheering.)  From  the  period  of  his 
election,  every  step  he  took,  every  mea- 
sure he  conceived,  was  directed  to  the 


(a)  On  August  6th,  1840,  Priooe  Louis 
Napoleon  laoded  at  Boulogne,  and  sought  nn- 
ftuccossfttUy  to  win  over  the  soldaen.  He  was 
captured  nnd  imprisoned.  See  Irving,  Annals 
of  Our  Time,  Aug.  6th,  1840. 
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destruction  and  overthrow  of  that  con- 
stitution, until  his  efforta  reached  their 
culminating  point  in  the  proceedings  of 
the  2nd  of  December  1851!  Over  the 
events  of  that  dark  and  fatal  day  I  would 
gladly  draw  the  veil,  but  I  am  compelled, 
by  the  course  adopted  by  the  prosecution, 
to  withdraw  it,  and  present  them  to  you 
in  all  their  fearful  deformity !  My  learned 
friend,  the  AUomey-Oeneral,  in  his  elo- 
quent address,  has  tried  to  enlist  your 
feelings  by  speaking  of  the  516  wounds 
inflicted  on  the  innocent  spectators  ou  the 
14th  of  January ;  but  let  me  call  your 
attention  to  the  2nd  of  December  1851. 
That  such  injuries  were  caused,  all,  and 
none  more  than  myself,  must  deplore  i 
but  what  are  they  when  compared  to  the 
horrors  produced  on  the  2nd  of  December* 
when  a  drunken  French  soldiery  were 
turned  loose  upon  an  unresisting  mob,  and 
men  and  women  and  children  were  India* 
criminately  slaughtered!  Nor  was  this 
all.  There  were  then  in  Paris  men  of  the 
highest  rank,  and  of  the  most  unimpeach- 
able character— men  whose  abilities  and 
virtues  adorned  the  land  that  had  given 
them  birth — men  as  much,  aye,  and  even 
more,  attached  to  order  than  himself — 
for  they  had  never  been  convicted  or  even 
accused  of  treasonable  practices  against 
the  government  under  which  they  had 
lived.  There  was  Oavaignac,  than  whom 
no  man  ever  did  more  to  maintain  order 
in  France,  and  than  whom  a  greater 
patriot  or  lover  of  constitutional  ftreedom 
never  lived.  There  was  Lamoridh^  and 
Ohangarnier,  distinguished  among  the 
most  distinguished  soldiers  of  France. 
There  was  Thiers,  whose  varied  accom- 
plishments and  eloquence  had  rendered 
him  one  of  the  most  celebrated  personages 
of  modern,  times.  These  men, known  for 
their  uprightness  and  love  of  order,  Louis 
Napoleon  had  on  that  fatal  day  caused 
to  be  arrested,  thrown  into  prison,  and 
banished  from  France.  Nor  did  he  stop 
here.  Without  pretext,  the  same  soldiery 
wore  directed  to  break  into  the  Court 
of  Cassation  where  the  Judges  were 
sitting  and  where  an  accusation  of  treason 
was  being  prepared  against  him,  and  to 
turn  those  Judges  into  the  open  streets. 
On  that  occasion  also — and  I  am  speaking 
from  the  records  of  history  well  known, 
and  from  able  letters  (a)  written  at  the 
time  from  Paris — thousands  of  persons 
were  sent  to  gaol  and  transported  without 
a  trial  to  the  arid  plains  of  Algeria  or  the 
still  more  deadly  marshes  of  Cayenne. 

(a)  "  Some  most  able  letters,  written  from 
Paris,  in  the  Morning  Chronicle,  Deoember 
1851,  by  Mr.  Tbomac  Fraser."  Note  in  published 
edition  of  Jameses  speech.  See  Fyffe,  Modem 
Europe,  vol.  8,  pp.  169,  &c. 
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He  thns  erected  for  himself  a  throne,  and 
went  through  the  mockery  of  an  election 
to  give  that  throne  the  apparent  sanction 
of  the  people  !  Snch,  then,  has  been  the 
conduct  of  the  man  who  is  the  real  pro- 
secutor in  the  case,  and  who  now  asks  at 
your  hands  a  conviction  ;  and  such  are  the 
circumstances  that  led  to  the  prosecution. 

But  let  us  examine  more  closely  the 
nature  of  the  charge,  and  the  evidence  by 
which  the  Grown  seeks  to  establish  it. 
The  prisoner  is  charged  with  having  been 
accessory  to  the  murder  of  an  officer  of 
police,  named  Nicolas  Batty,  serving  on 
duty  at  the  French  Opera  on  the  even- 
ing of  the  14th  of  January.  And  he  is 
said  to  have  been  guilty  of  the  murder  of 
JBatty  because  he  had  conspired  with  OrHni 
and  others  to  assassinate  the  Emperor  of 
the  French,  and  that  in  making  that 
attempt  the  death  of  Baity  ensued.  Now 
I  readily  admit,  that  if  the  prisoner  con- 
spired with  Orsini  to  kill  one  person,  and, 
in  endeavouring  to  carry  that  object  into 
effect,  Orsini  killed  another  person,  the 
prisoner  would  be  as  liable  for  the 
murder  of  the  latter,  as  if  he  had  actually 
counselled  and  aided  in  taking  his  life. 
But  before  you  can  arrive  at  this  con- 
clusion, the  particular  occurrence  must 
be  proved  entirely  to  your  satisfaction; 
and  it  must  be  established  to  the  exclusion 
of  all  reasonable  doubt,  that  the  crime  of 
the  assassination  of  the  Emperor  '*  was 
instigated,  planned,  and  counselled,"  to 
use  the  language  of  the  indictment,  by 
the  prisoner.  But  if  it  be  consistent,  as  I 
will  show  you  it  is,  with  all  the  facts  of 
this  case,  that  the  |>risoner  had  nothing 
whatever  to  do  with  the  attack  on 
Napoleon,  that  he  believed  that  the  pro- 
ject in  which  they  were  about  to  be  en- 
gaged was  a  scheme  for  the  restoration  of 
liberty  in  Italy,  then  the  prisoner  must 
be  acquitted. 

If  I  can  show  you  that  many  of  the  facts 
are  consistent  with  and  support  that  by- 

EC  thesis,  that  the  destrnction  of  Napoleon 
y  assnssination  never  crossed  his  mind, 
and  that,  whenever  ho  expressed  an  opinion 
on  the  subject,  as  he  did,  for  instance,  to 
King,  that  on  Orsini* s  return,  Italy  would 
be.  free,  then  I  shall  be  entitled  to  caJl  on 
yon  to  acquit,  and  you  will  be  fully  justi- 
fied in  acquitting  him.  And  I  state  this 
not  as  my  humble  opinion,  but  on  the 
authority  of  one  of  the  most  learned  judges 
who  ever  adorned  the  bench,  the  late 
Baron  Alderson,  who  laid  it  down  ns  clear 
law,  that — 

"  When  an  indictment  for  murder  was  sup- 
ported entirely  by  circumstantial  evidence,  and 
there  was  no  fact  taken  alone  which  amounted 
to  a  presumption  of  guilt,  before  a  jury  could 
find  the  prisoner  guilty,  they  must  be  satisfied, 
not  only  that  those  circumstances  were  consis- 


tent with  his  having  committed  the  act,  but  tbey 
must  also  be  satisfied  that  the  facts  were  such  as 
to  be  inconsistent  with  any  other  rational  con- 
clusion than  that  the  prisoner  was  the  guilty 
person."Ca) 

You  must  be  satisfied,  therefore,  before 
you  consign  the  prisoner  to  an  English 
scaffold,  that  he  was  cognizant  of,  and 
instigated,  this  particular  murder  of 
Napoleon.  Now,  I  venture  boldly  to  state, 
that  the  facts  are  inconsistent  vrith  that 
conclusion.  Undoubtedly  it  has  been  proved 
that  a  murder  has  been  committed  in 
Paris;  and  it  has  been  equally  proved 
that  3udio  and  Oome»  employed  the 
weapons  with  which  they  had  come  pro- 
vided, to  make  a  sudden  attack  on  the 
Emperor.  These  two  facts,  proved  as 
they  are  by  a  multitude  of  French  wit- 
nesses, are  not  and  cannot  be  disputed. 
But  this  is  insufficient;  and  it  is  necessary 
that  the  Crown  should  go  further,  and 
connect  the  prisoner  with  that  attack. 
And  the  Crown  endeavours  to  do  so,  by 
endeavouring  to  establish  three  general 
propositions.  The  Attomey-Generai  sough t> 
firstly,  to  make  out  a  connection  between 
the  prisoner  and  AUson,  the  Englishman, 
and  through  him  witn  the  "grenades'* 
by  which  the  murder  was  effected ;  which 
grenades  were  ordered  by  AUsop,  and,  if 
they  please  to  say  so,  were  paid  for  by 
him,  in  the  months  of  October  and  No- 
vember last.  They  were  ordered  on  the 
6th  of  October,  and  delivered  on  the 
23rd  of  November.  The  Crown  endea- 
vours to  establish  the  connection  of  the 
prisoner  with  these  grenades;  and  the 
case  they  set  up  is  this.  **  You,  the 
prisoner,'*'  they  say,  **  received  these  gre- 
nades, and  went  to  Oiorgi,  who  kept  the 
Caf^  Hnisse  at  Brussels,  and  asked  him  to 
take  them  over  to  Brussels." 

Now,  gentlemen,  I  believe  that  no  one 
who  has  paid  any  attention  to  the  evi- 
dence, as  it  has  been  detailed,  can  enter- 
tain a  doubt  but  that  the  Crown  have 
entirely  failed  in  their  proof  of  this  branch 
of  the  case.  'J'o  do  so,  the  identity  of  the 
instruments  given  to  Oiorgi  wiui  those 
used  in  the  Bne  Le  Feletier  must  be  con- 
clusively made  out.  It  must  be  shown 
that  the  grenades  ordered  of  Tctyhr  at 
Birmingham  and  used  at  Paris  were  the 
grenades  that  passed  through  Dr.  Ber- 
nard's  hands ;  but  this  has  been  nowhere 
done ;  none  of  the  witnesses  have  shown 
it.  Even  the  lady  whom  they  called  yes- 
terday, (6)  and  whom  they  brought  over  at 
the  very  last  moment,  to  supply  the  defect 
of  evidence,  failed  to  give  the  proof  re- 
quired. Taylor,  it  appears,  had  made  six 
grenades.      There  were  two    sizes:    one 

(a)  Hodge'n  Case,  2,  Lewin  C.C.  227. 

(6)  Madame  Bighenzi ;  eee  above,  pp.  9S9, 999. 
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three,  and  one  four  inches  in  diameter ; 
and  each  of  these  six  grenades  was  pierced 
with  twenty-five  holes,  to  which  I  beg 
your  most  earnest  attention.    These  gre- 
nades were  accounted  for  in  this  way — one 
was  found  on  Pien'%  at  the  moment  of  his 
arrest;    another  was   discovered  on  the 
track  of  Orevni  after  he  was  wounded; 
three  explosions  were  heard  at  the  period 
of  the  attack,  which  thus  accounts  fur 
three  more ;  ar^d  the  sixth,  it  is  suggested, 
had  been  used  for  experiment.    Now,  it  in 
perfectly  clear,  that  missiles  of  this  form 
and  character  were  never  traced  to  the 
prisoner ;  nor  was  it  shown  that  he  bad 
taken  part  either  in  their  delivery  or  con- 
veyance. Witnesses  have  been  tempted  by 
falsehood  to  prove  that  they  had ;  but  on 
cross-examination    their    testimony    en- 
tirely crumbled  away.    The  first  witness 
called  was  Oiorgi.(a)    Now,  I  am  always 
reluctant  to  impute  deliberate  perjury  to 
any  man,  nor  will  I  do  so  in  the  present 
instance  to  this  person ;  but  I  cannot,  you 
cannot,  forget,  that  he  comes  before  yon 
under  peculiar  circumstances  which  must 
cause  you  to  regard  his  statement  with 
much  suspicion,  and  that  he  has  been 
found  to  be  possessed  of  a  most  elastic 
memory.    You  remember  that  there  is  at 
present   suspended    over  him  a  mandaf 
d*airetf  and  that  he  expressed  his  hope 
that  after  his  evidence  had  been  given, 
and  a  conviction  ensured,  he  might,  on  his 
return,  find  the  affair  settled,  or,  to  use 
his  own  word,  "arranged."    Gentlemen, 
they  have  a  curious  mode  of  "  arranging  " 
their  state  warrants  in  Belgium  which  we 
little  comprehend.  (Laughter.)    Consider, 
therefore,  what  strong  motives  he  has  for 
shaping  his  evidence  in  a  manner  con- 
formable to  the  wishes  of  those  by  whom 
he  has  been  sent  here.    He   had    been 
arrested  on  this  charge,  and  had  actually 
been  twenty-six  days  in  prison ;  and  now 
ho    is    brought    here,    with    a    Belgian 
warrant  against  him,  issued  at  the  request 
of  the  French  Emperor,  who  he  knew  would 
use  every  effort  to  ensure  his  conviction, 
unless  he  purchased  his  immunity  by  giving 
the  necessary  testimony  on  this  occasion. 
There  was  every  reason,  therefore,  for 
his  speaking  unfavourably  of  the  prisoner. 
But  what  did  he  say  P    And  before  I  ad- 
vert   to  it,  I  pray   you    to    take   these 
grenades  in  your  hands  and  examine  them. 
Yon  must  be  struck  at  once  with  the  pe- 
on liarity  of  their  construction — once  seen, 
they  cannot  be   forgotten.     You  observe 
the  top  of  the  cylinder,   and  the  space 
occupied  by  the  twenty-five  holes.     Now 
what  said  Giorgi  P  **  The  articles  produced 
as  specimens  were   like  this   [the  model 
exhibited'].     The   articles  which  Bernard 

(a)  See  above,  p.  949. 
Sfbbch  for  tub  Detekcb. 


brought  as  specimens  were  like  this  {the 
hand  grenades],  but  they  had  not  the  screw 
at  the  end.  He  showed  me  five,  but  the^ 
were  not  all  of  the  same  size.  The  speci- 
mens which  he  showed  mo  like  those  used 
in  gas  experiments,  consisted  of  five 
halves.  There  were  three  of  the  upper 
and  two  of  the  lower  hidf  of  the  shells. 
The  latter  had  several  holes  for  nipples, 
but  they  contained  no  nipples.  The  sur- 
face was  perfectly  smooth.  The  upper 
halves  had  a  hole  in  them,  but  they  were 
withoDt  a  screw."  On  his  cross-examina- 
tion he  said,  "I  saw  no  balls  with  twenty- 
five  holes  in  them ;  there  might  have  been 
one  with  five  or  six.  I  never  coon  ted 
them.  I  might  have  seen  one  with  five 
or  six  holes,  but  I  will  not  swear."  Then 
the  Attomey^Oenerdl  put  the  question  to 
him,  '*  Was  there  not  one  with  twenty- 
five  holes  P "  In  an  instant  the  thought 
of  the  mandat  d'arret  suspended  like  the 
sword  of  Damocles  over  his  head  and 
ready  at  any  moment  to  fall,  flashed 
across  his  mind,  and  he  swore  imme- 
diately up  to  twenty-five.  You  will 
agree  with  me  in  thinking  that  this  man's 
memory  is  naturally  elastic,  and  that  his 
latter  statement  cannot  be  credited. 

The  next  witness  called  was  Four" 
marier,{a)  the  boy-waiter  at  the  Caf^  Suisse. 
He  said, "  There  were  ten  halves,  and  they 
appeared  to  be  of  three  kinds:  two  of 
them  had  small  holes  in  them.  There 
were  so  many  as  twenty  or  twenty-five  of 
these  holes  in  some  of  them.  Five  of  the 
holes  were  about  the  size  of  the  one 
now  produced,  and  I  think  there  was  a 
screw  in  every  one  of  them."  On  his  cross- 
examination  he  would  not  swear  to  twenty- 
fiveor  fifteen.  *'Will  you, "asked my  friend, 
Mr.  Hawkins,  "  swear  that  there  were  as 
many  as  ten  holes  P"  •*No."  •*  There 
might  have  been  more:  there  might 
have  been  less.  I  don*t  know."  That  was 
(he  extent  of  his  evidence.  Then  came 
Bighenzi.  (5)  That  gentleman  not  only  failed 
to  prove  the  hypoUiesis  of  the  Grown,  but 
established  the  very  opposite.  He  is  in  a 
difierent  position  from  Giorgi;  he  has 
no  *'  state  warrant "  hanging  over  his 
head.  He  is  free  from  the  control  of  the 
police,  and  enabled  to  speak  the  truth 
without  danger  to  his  life  or  liberty  on 
his  return  to  his  native  country.  Now 
what  did  he  say  P  "1  made  a  drawing  of 
the  article  when  it  was  fresh  in  my 
memory;  but  the  specimon  put  into  my 
hands  does  not  recall  to  my  mind  the 
same  description  of  article."  There  were 
in  the  drawing  only  seven  holes.  Thea 
their  testimony  was  followed  by  that  of 
Casimir  Zeghers.(c)    It  seems  that  certain 

(a)  See  above,  p.  956. 
(6)  See  above,  p.  958. 
(c)  See  above,  p.  963. 
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articlesweregiventohim  to  take  to  France, 
and  there  can  be  little  doabt  that  he  did 
unconsciously  take  to  Paris  some  grenades, 
but  not  those  which  did  the  mischief. 

Now,  this  man  had  had  more  opportu- 
nities of  examining  the  instruments  than 
any  of  the  other  witnesses.  He  had  seen 
the  balls  given  to  Oiorgi  by  Bernard  on 
the  mantel-piece  in  the  smoking-room  at 
the  Caf^.  He  had  seen  the  instruments 
sent  to  Paris,  and  used.  He  had  t^en 
them  out  one  by  one  at  the  frontier,  and 
returned  tbem  to  their  place ;  and  ho  had 
taken  them  ont  again  wnen  he  gave,  them 
to  (>r«im  at  Paris.  He  had  had,  therefore, 
four  opportunities  of  distinctly  and  care- 
fully examining  them,  and  he  could  not 
but  observe,  that  the  grenades  conveyed 
by  him  for  Orsini  were  riddled  with  holes. 
But  what  does  he  say  P  "  The  balls  I  saw 
on  the  mantel-piece  were  of  the  same  de- 
scription, but  X  did  not  observe  any  holes 
in  them !  "  Thin  witness,  therefore,  utterly 
disproved  the  case  as  put  forth  by  the  Crown. 

Thus,  then,  the  case  stood  on  Wednes- 
day eveniuff:  the  witnesses  hod  entirely 
failed,  and  had  proved  the  very  reverse  to 
wbat  had  been  required  of  them.  Another 
witness,  therefore,  must  be  obtained.  The 
busy,  ubiquitous  Saunders t  therefore,  was 
despatched  for  the  lady  who  was  examined 
yesterday. (a)  She,  too,  made  a  drawing, 
which  was  attached  to  her  deposition,  but 
which  was  now  left  behind.  Her  depo- 
sition is  here ;  but  the  drawing  has  been 
removed,  althongh  previously  attached. 

Attorney  -  General :  It  was  not  at- 
tached. It  was  produced  before  the 
British  Consul ;  the  deposition  was  taken 
before  the  Juge  d'lnstruction. 

JanieB:  Well,  however  that  may  be, 
a  drawing  had  been  made,  and  it  was 
not  produced.  She  states,  that  she  bad 
examined  the  instroments,  had  counted 
the  holes  and  found  that  they  amounted 
to  twenty-five.  But  if  her  testimony  be 
true,  how  can  it  be  reconciled  with  that  of 
her  husband,  Bighenzi  f  Ho  also  made  an 
examination  and  took  a  drawing;  and  he 
must,  if  the  holes  had  been  there,  haye 
perceived  them.  I  think,  therefore,  you 
will  consider  that  this  evidence  does  not 
snpply  the  necessary  link  required ;  and 
that  the  proof  of  the  great,  the  most  im- 
portant point  in  this  case — the  identity 
of  the  instruments  in  the  possession  of 
J?6)*nar(2  with  those  used  by  Oreini — has 
utterly  and  hopelessly  failed. 

And  this  leads  me  to  the  examination 
of  the  other  portion  of  the  evidence  ad- 
duced in  the  case;  namely,  the  pistols 
found  on  Bierri  and  his  accomplices  at 
Paris.  Now,  gentlemen,  I  cannot  den^ 
that  two  of  these  pistols,  purchased  of  JEToUw 

(a)  Madame  Bighenxi. 


at  Birmingham,  had  passed  through  the 
hands  of  Benxardt  and  had  been  trans- 
mitted by  him  to  Paris:  but  I  do  deny 
that  that  is  conclusive  testimony  of  his 
participation  in  the  particular  act  that  led 
to  this  mnrder.  I  admit  that  Oreini  had 
long  been  contemplating  an  emeute  in  his 
own  country ;  that  he  had  been  preparing 
arms  for  that  purpose ;  and  that  Bernard 
had  assisted  him  in  the  collection.  Ho 
himself  does  not  deny;  indeed,  he  wishes 
it  to  be  known  that  he  and  others  had 
assisted  Onini  in  making  preparations  for 
a  great  Italian  outbreak,  and  that  OreinVs 
views  had  his  warmest  sympathies;  but 
he,  at  the  same  time,  denies,  and  most 
emphatically  denies,  that  he  was  ever 
cognizant  of,  or  ever  approved  of,  this 
sudden  attack  on  Napoleon.  And  the 
truth  of  this  denial  is  consistent  with 
every  portion  of  the  evidence  of  the 
Crown,  and  consistent  with  the  fact  that 
he  was  aware  that  a  collection  of  arms  was 
being  made  in  Pans. 

Well,  these  pistols  were  undoubtedly 
sent  by  Bernard ;  but  under  what  circum- 
stancet*  P  in  what  manner  P  Sarreptitio  usly  P 
under  disguise P  No!  Kvngj  uio  keeper 
of  the  office  of  the  South  Eastern  Railway, 
at  the  Begent's  Circus,  had  known  Bema/rd 
for  some  years ;  Bemiurd  went  to  him,  and 
declared  openly  that  the  parcel  contained 
two  revolvers  to  be  sent  to  the  house  of 
Outreqmn,  and  gave  his  own  name  and 
address.  Known  to  each  other,  a  con- 
versation naturally  took  place;  and  on 
King  asking  Bernard,  when  he  should 
return  to  France,  he  answered,  "when 
your  good  ally,  to  whom  you  seem  so 
much  attached,  comes  here.*' 

And  this  is  the  evidence  by  which  they 
seek  to  show  his  guilt.  A  desire  to  kill 
Napoleo^i,  indeed  I  Why,  if  the  conversa- 
tion with  King  means  anything,  it  leads 
to  an  opposite  conclusion ;  since  be  speaks 
of  the  Emperor  coming  here,  which,  in- 
deed, would  be  probable,  if  a  great  emetUe, 
either  in  Italy  or  France,  were  successful, 
but  most  improbable  if  his  destruction  by 
secret  assassination  was  contemplated. 

But  then,  it  is  Eaid  by  the  Crown,  we 
will  show  his  complicity  by  still  further 
proof;  and  a  letter,  found  among  his 
papers,  from  Mr.  AlUop,  written  in  Jan- 
uary 1857,  was  received  in  evidence !  (a)  I 
ventured  to  oppose  its  admisdibillty ;  but 
my  lords  decided  that  it  was  admissible, 
and  I  must  bow  to  their  decision.  But 
the  effect  and  the  weight  of  it  is  for  you 
to  determine.  If  you  should  say  that  that 
letter,  written  a  year  before  the  attack, 
not  concealed,  but  found  under  the  table, 

arelessly  scattered  with  other  papers,  is 
jonolusive  evidence  of  his  complicity  in 

(a)  See  above,  p.  988. 
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the  transaction  of  the  14tb  of  January ; 
then  I  say  the  life  of  no  man  is  secure ! 

Now  what  was  this  letter  P — 

"  River-head,  Kent,  January  1,  1857. 

Many  thanks  for  the  two  slips  jou  propose 
sendiDg  to  the  friends  of  Italy." 

Now  no  doubt  a  vast  combination  was 
being  formed:  and  no  doubt  this  para- 
graph referred  to  that  combination.  It 
ifl  clear,  that  many  looked  on  this  moYe- 
ment  with  sympathy,  and  that  they 
loved  to  meet  and  indulge  in  aspirations 
for  the  liberty  and  regeneration  of  their 
country.  Many  of  them  met  in  WyWs 
Boom,  in  Leicester-square;  and  Rogers ^ 
the  spy!  Bogereia) — who  will  go  down 
to  posterity  as  rivalling  the  spies,  the 
"  Castles,"  of  earlier  and  darker  times  (5) 
— who  used  to  attend  at  these  meetings,  to 
watch  and  note  down  every  word  uttered, 
and  report  it  to  his  superiors,  and  has 
heard  Dr.  Bernard  speak,  admits  that 
nothing  very  horrible  was  said.  Well, 
but  the  letter  went  on  to  say — 

'*I  hope  that  some  answers  have  been  re- 
ceived in  London.  I  am  glad  to  learn  that  any 
difference  of  opinion  is  limited  to  one  point. 
Difference  of  opinion  is  inevitable,  it  exists  in 
every  army ;  but  unity  of  action  is  necessary 
for  success.  However,  I  have  every  confidence 
in  the  future.  The  abominable  miscreant  of  the 
2nd  of  December  seems  to  have  reached  his 
culminating  point.  Have  you  seen  the  wither- 
ing contempt  with  which  Smith  O'Brien  alludes 
to  the  Queen's  kissing  this  unconvicted  felon  ?  " 

Now  I  do  not  endorse  every  word  Mr.  Allsop 
may  have  used :  this  language  seems  that 
of  a  wild  enthusiast;  but  it  is  not  much 
stronger  than  that  which  many  cabinet 
ministers  have  employed  at  the  hustings 
after  the  event  of  December  1851. 

"  He  is  not  likely  to  give  much  more  trouble. 
If  I  was  in  California  now,  I  would  at  once 
double  the  amount  offered  by  Landor  to  the  man 
who  should  perform  an  act  of  justice  on  that 
wretched  caitiff." 

He  was  alluding  to  a  letter  by  Mr. 
Landar,  which  at  that  time  attracted 
much  attention. 

"  He  must  be  killed,  and  with  him  the  system 
which  it  seems  necessary  for  him  to  keep  up.'* 

Now,  this  was  the  letter ;  and  is  it 
to  be  inferred,  that  because,  in  1857, 
Mr.  AUeop  wrote  the  wild  sentiments 
of  an  enthusiast,  Dr.  Bernard  par- 
ticipated in  and  sanctioned  themP  If 
that  be  so,  then  men  of  literature  must  be 
careful  that  no  letter  containing  wild 
thoughts  be  found  in  their  possession.  If 
a  paper,  written  by  another  but  discovered 
in  a  man's  possession,  is  to  be  brought 
forward  and  gravely  commented  on  and 

(a)  See  above,  pp.  928,  933. 

(6)  See  Hex  v.  WatsoH,  32  St.  Tr.  1. 

Spaaca  roa  tbb  DarsNca. 


contended  to  be  proof  of  a  complicity  in 
inurder,  where  is  the  human  being  whose 
life  could  for  an  instant  be  regarded  aa 
secure  P  How  many  noblemen  I  now  many 
statesmen!  how  many  journalists!  have 
received  effusions  similar  to  this,  not,  per- 
haps, actnally  counselling  assassination, 
but  containing  reckless  and  unguarded 
opinions,  which  they  may  or  may  not 
have  read,  which  they  may  have  thrown 
aside  with  a  smile,  and  the  existence  of 
which  may,  in  a  moment,  have  passed 
away  from  their  memories.  And  yet  if 
they  remain  undestroyed,  they  might  be 
afterwards  used  against  them  as  having 
been  accessory  to  marder.  The  letter 
concludes  with  saying — 
*'  I  shall  be  glad  to  hear  of  Orsini's  progress  ; " 

and  on  this  expression  entire  light  has 
been  thrown.  EUsa  Che8neu,{a)  the  house- 
keeper of  Orsini,  proved  that  he  had 
at  that  period  been  lecturing  in  Edin- 
burgh and  Glasgow,  and  there  can  be 
no  doubt  that  it  was  to  his  success  in 
those  lectures  that  the  expression  re- 
ferred. Then  there  is  another  letter 
proved  to  have  been  found  in  the  pos- 
session of  Dr.  Bernard  from  Orsini,  bear- 
ing date  the  7th  of  April  1867.(6)  Now, 
I  have  scanned  that  letter  with  a  most 
scrutinizing  glance ;  but  I  have  been  un- 
able to  find  in  it  any  stronger  expression 
than  "  Red  and  Company."  What  is  the 
actual  meaning  to  be  attached  to  it  I  am 
unable  to  say ;  but  giving  it  its  greatest 
force,  I  do  not  know  that  it  exceeds  in 
violence  the  terms  which  in  the  good  old 
Tory  days  were  constantly  applied  to  the 
Reformers.  And  I  believe  tnat  when  you 
examine  it  carefully,  you  will  find  that  it 
is  as  harmless  a  letter  as  one  gentleman 
can  address  to  another. 

And  now,  gentlemen,  I  approach  the 
last  branch  of  the  case,  and  that  on  which 
I  believe  the  Crown  will  mainlvrely — the 
evidence  of  Budio^e  wife.  And  the  argu- 
ment which  they  adduce  is  this — •*  Budio, 
the  husband  of  the  witness,  was  a  person 
in  extreme  distress.  He,  therefore,  be- 
came a  ready  tool  in  your  hands.  Ton 
wished  (they  say)  to  commit  this  murder, 
and  while  desirous  of  screening  yourself 
fi'om  danger,  you  hired  him  as  a  willing 
instrument  to  carry  out  what  you  did  not 
dare  yourself  to  attempt.  That  was 
their  charge;  but  how  was  it  supported. 
It  is  shown,  indeed,  that  Bernard  had 
supplied  Budio  with  money ;  but  it  is  not 
established  that  he  had  employed  him  for 
any  particular  purpose.  Those  who  could 
explain  the  real  position  in  which  he 
stood,  are  either  no  more,  or  have  their 
months    closed.      Bvdio,  however,    it    is 

(a)  See  above,  p.  944. 
(6)  See  above,  p.  999. 
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manifest,  was  an  intimate  friend  of  Orsini : 
he  had  reoeived  pecuniary  aid  frora  him ; 
and  it  is  perfectly  possible  that  Orsini 
may  have  disclosed  to  him  the  expedition 
on  which  he  was  engaged,  and  may  have 
soaght   and    obtained   his    co<operation. 
This  is  possible,  bat  it  is  merely  specula- 
tion.   None    are  here  who    can  tell   us 
whether  it  was  so  or  not.     Orsini  is  dead. 
Rudio    is    still  within    the   cells  of   La 
Boquette.    The  prisoner  is  not  permitted 
to  speak.    B^dio,  however,  might  have 
been  produced  to  explain  the  matter ;  and 
the  excuse  for  his  non-production — that 
he  miffht  have  been  discharged  here  on 
writ  or  Raheas  Corpus — is  too  idle  and 
frivolous  to   obtain  one  moment's    cre- 
dence.   If  his  evidence  would  have  been 
confirmatory  of  the  charge  against  the 
prisoner ;  if  it  would  have  shown  to  you 
that  he  bad  been  employed  to  assist  in 
taking  the  life  of  the  Sovereign  of  France, 
that  he  had  received  the  hire  of  the  bravo, 
and  had  been  despatched  for  that  purpose, 
and  that  purpose  alone,  he  would   un- 
questionably have  been  produced  before 
you  during  the  progress  of  this  all-im- 
portant trial.    Bot  ne  has  not ;  and  we 
may^  fairly  infer  that  he  knew  nothing 
originally  of  any  plot  against  Napoleon, 
and  that  what  he  was  privy  to  was  an  expe- 
dition formed  for  the  liberation  of  Italy. (a) 
Nor  does  anything  in  the  depositions  of 
his  wife  militate  against  that  conclusion. 
She  deposes  to  the  prisoner  holding  con- 
versations with  her  husband,  his  supply- 
ing him  with  money  to  procure  clotnes, 
and  his  promising  her  that  he  would  soon 
return.     But  all   that  is  perfectly  con- 
sistent with  the  views  I  have  offered  for 
your  consideration,  and  tends  in  no  degree 
to  negative  their  probability.    But  if  I 
require  stronger  and  more  direct  proof, 
I  would  refer  you  to  the  declarations  of 
Eliza  Ohesney,    She  was  in  the  household 
of  Orsini;  she  seems   to  have  won  his 
esteem    and    enjoyed  much  of  his   con- 
fidence ;  and  it  is  probable  that  if  any  one 
beyond  Orsini,  Pierri,  Budio,  and  Bernard, 
knew  what  their  real  designs  were,   she 
would  be  the  person.    And  what  were  her 
words  P    They  are  remarkable,  and  I  beg 
to  direct  your  serious  attention  to  them. 
She  said,  that   Orsini  told  her  he  was 
going  abroad,  and  that,  if  he  did  not  re- 
turn oef  ore  March,  he  would  send  for  her 
to  join  his  family  in  Italy.    The  impres- 
sion left  on  her  mind,  therefore,  was  that 
the  destination  of  the  party  was  for  Italy, 
not  for  France.    And  that  a  similar  belief 
existed  in  the  mind  of  Dr.  Bernard,  is 
shown  by  the  account  which  she  gives  of 
his  conduct  after  the  news  of  the  attempt 

(o)  See  the  atatementi  attributed  to  Rudio, 
below,  App.  H.,  p.  1947. 


of  the  14th  of  January  had  reached 
England.  "  He  came  to  my  house,"  she 
says,  " and  exclaimed,  'Good  God!  what 
has  Orsini  done ! ' "  Can  anything  be 
more  natural  than  that,  having  procured 
these  instruments  for  another  ana  totally 
different  purpose,  he  should  feel  alarm, 
and  express  his  disappointment  at  learn- 
ing the  manner  in  which  they  were  used. 
Suppose  a  man  had  supplied  another  with 
a  pistol,  under  the  conviction  that  it 
was  to  be  used  for  the  protection  of  his 
house  against  the  aggression  of  the  mid- 
night robber ;  would  he  not  naturally  feel 
alarmed  at  hearing  that  it  had  been  em- 
ployed for  the  purpose  of  murder,  know- 
ing Ml  well  that  he  could  be  connected 
with  the  instrument  and  the  person  who  had 
turned  it  to  so  unlawful  and  deadly  a  use  P 
I  say,  then,  looking  at  the  mass  of  evi- 
dence adduced,  scrutinizing  it  with  the 
most  steady  and  impartial  eye,  that  none 
of   it   brings    the    charge   home    to   the 

Erisoner,  and  that  much  of  it  exonerates 
im  from  having  contemplated  or  shared 
in  so  foul  a  deed.  You  may  be  told, 
indeed,  that  the  smallness  of  the  number 
of  implements  precludes  the  supposition 
that  they  were  to  be  used  for  war ;  but 
that  argument  will  be  easily  answered, 
when  ^on  remember  the  difficulty  of  in- 
troducing arms  in  large  numbers  at  the 
same  time  into  France,  surrounded  as  it 
is  by  a  strongly  organized  and  vigilant 
police,  and  the  absolute  and  imperative 
necessity  of  forwarding  them  at  various 
periods,  and  in  small  quantities.  You 
will  be  told  further,  that  the  letters  found 
on  Bernard  indicate  a  guilty  purpose ;  but 
with  those  I  have  already  dealt,  and  to 
the  theory  built  on  them,  I  trust  that  I 
have  given  a  complete  answer.  Yet  if  bo 
much  reliance  is  to  be  placed  on  letters 
addressed  to  Bernard,  why,  may  I  ask, 
have  you  not  produced  letters  sent  by  him 
to  others.  Orsini,  Pierri,  Budio,  and 
Oomee  have  been  searched.  Their  hotels 
have  been  examined  by  a  police  as  subtle, 
as  sagacious,  and  as  well  organized,  ab 
that  under  the  rule  of  Fowk^,  when  it 
was  so  perfect  and  extensive  that  every 
home  was  laid  open  to  its  gaze,  and  even 
wives  were  bribed  to  betray  the  dearest 
8ecret«  of  their  husbands!  and  yet  no 
document,  no  letter  has  been  fonnd ;  nor 
has  it  been  even  shown  that  any  such 
had  passed  through  the  post-office.  And 
surely  if  any  such  had  existed,  and  such 
must  have  passed  if  Dr.  Bernard  had  been 
assisting  in  a  scheme  which  was  to  be 
carried  into  effect  immediately  and  in 
Paris,  their  existence  could  have  been 
proved  and  made  use  of  against  him.  The 
fact,  therefore,  that  no  such  correspondence 
had  taken  place,  that  no  commuaicatdon  had 
been  made  is  a  fact  which  speaks  strongly 
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in  his  favoar,  and  gives  ample  corrobora- 
tion to  the  other  circumstances  that  tend 
to  prove  his  innocence  of  this  charge. 

Gentlemen,  such  is  the  evidence  on 
which  you  are  asked  to  wrest  the  law  from 
its  real  purpose  and  intention,  and  to  find 
a  verdict  of  guilty.  Such  is  the  evidence 
on  which  you  are  required  to  consign 
Dr.  Bernard  to  an  ignominioos  doom.  I 
should  have  thoa^ht  that,  when  under  the 
dim  twilight  or  that  winter  morning 
the  heads  of  Orsini  and  Pierri  had  fallen 
beneath  the  axe  of  the  guillotine,  offended 
justice  had  been  amply  vindicated,  and 
the  venseance  of  Louis  Napclean  satisfied. 
I  should  have  thought  that  he  would  have 
felt  that  blood  enough  had  been  shed,  and 
that  he  would  have  hesitated  before  he 
called  on  the  Grovernment  of  England  to 
misapply  and  pervert  the  law  of  England 
in  order  to  give  another  victim  to  the 
scaffold.  But  I  was  mistaken  :  his  demand 
has  gone  forth,  and  the  Government  have, 
in  an  ill-advised  moment,  complied  with 
it.  But  it  is  for  you  with  whom  the 
decision  rests  to  eay,  whether,  by  your 
verdict,  you  will  give  sanction  to  the 
object  really  sousht;  whether  you  will 
destroy  that  sacred  right  of  asylum  which 
our  country  has  ever  held  out  to  the  un- 
fortnnate  of  other  lands.  For  centuries 
our  shores  have  been  open  and  the  protec- 
tion of  our  strong  arm  has  been  extended 
to  those  whom  the  operations  of  political 
and  religions  persecution  have  driven  from 
their  native  soil.  It  was  the  boast  of 
Cicero  that  Rome  was — 

"  Regum,  populorum,  nationum,  portus  et  re- 
fugium.^* 

And  the  honour  that  he  arrogated  for  his 
country  we  may  with  equal  truth  claim 
for  ours.  Here  have  come,  at  various 
times,  and  from  various  causes,  the 
crowned  monarch  of  yesterday — the  repre- 
sentatives of  ancient  nobilities  —  the 
dignitaries  of  an  august  and  venerable 
priesthood,  and  here  all  have  found  that 
rest  and  protection  which  the  land  of 
their  birth  had  refuRod  them.  And  the 
practice,  thank  God,  has  been  as  wise  and 
beneficial  aa  it  has  been  humane  and 
generous.  The  establishment  of  the  In- 
quisition by  Philip  the  Second  in  the 
Low  Countries,  while  it  desolated  that  once 
thriving  country,  furnished  to  us  citizens 
by  whose  knowledge  and  industry  our 
material  prosperity  was  advanced,  and 
our  riches  increased ;  and  to  the  revoca- 
tion of  the  **  Edict  of  Nantes  "  we  owe  the 
8atmn8,  and  EomiU/ye,  and  LdbouchereSt 
whose  eloquence  and  eminence  have  oast 
lustre  on  the  country  where  they  sought 
a  sanctuary  and  found  a  lasting  home. 
Will  you,  then,  for  ever  destroy  that 
asylum,  so  noble  in  itself  and  so  advan- 
tageous  in   its  consequences  P    No,  you 

Sfsbch  tob  thb  Dbvbnce.  ^ 


will  not.  I  implore  you  to  pause,  because 
I  believe  at  present  yon  do  not  see  the  poli- 
tical result  that  may  follow  your  veraict. 
Grentlemen,  I  have  done.  I  have  dis- 
charged my  duty  towards  this  unhappy 
gentleman  at  the  bar  to  the  best  of  my 
ability — little  eaual,  I  fear,  to  the  magni- 
tude of  the  tasK  imposed  upon  me.  I 
believe  I  have  discharged  it  as  an  English 
advocate  in  an  English  court  of  justice 
and  before  an  English  jury  should  dis- 
charge it,  fearlessly  and  conscientiously. 
Even  in  France,  politically  degraded  as 
she  now  is,  freedom  of  speech  still  survives 
amongst  her  most  eloquent  and  high- 
minded  advocates.  Liberty  of  the  press  is 
destroyed ;  but  the  relics  of  liberty  still 
linger  there.  Let  me  implore  you  to  dis- 
charge your  duty  with,  equal  courase  and 
intrepidity.  Be  not  intimidated  into 
giving  a  verdict  which  you  may  hereafter 
regret,  and  with  which  your  children 
hereafter  mav  upbraid  yon.  He,  at  whose 
instigation  this  prosecution  was  under- 
taken, little  knows  the  firmness,  the 
attachment  to  the  law,  the  regard  for 
mercy,  and  the  unconquerable  love  of 
liberty  which  animates  the  breasts  of  the 
English  people.  Tell  him  that  no  threats 
of  mighty  armaments — no  insane  dread  of 
foreign  invasion — ^will  for  one  instant 
intimidate  you.  Tell  him  that  the  jury 
box  is  the  sanctuary  of  English  liberty. 
Tell  him  that  that  glorious  institution  will 
survive  the  wreck  of  a  thousand  empires. 
Tell  him  that  on  this  very  spot  your  pre- 
decessors have  not  quailed  before  the 
arbitrary  power  of  the  Crown,  backed  by 
the  influence  of  Crown-serving  and  time- 
serving judges.  Tell  him  that,  under 
every  difficulty  and  danger,  your  prede- 
cessors have  maintained  inviolate  the 
liberties  of  the  people.  Tell  him  that  the 
verdicts  of  English  juries  are  based  upon 
the  eternal  and  immutable  principles  of 
justice.  Tell  him  that,  panoplied  in  this 
armour,  you  will  return  a  verdict  which 
your  own  hearts  and  consciences  will 
sanctify  and  approve.  Tell  him  that  you 
will  acquit  the  prisoner — and  that  though 
600,000  French  bayonets  glittered  in  your 
sight ;  though  the  roar  of  French  cannon 
thundered  in  vour  ears,  your  verdict  will 
be  firmly  ana  courageously  given — care« 
less  whether  that  verdict  pleases  or  dis- 
pleases a  French  despot,  or  secures  or 
shatters  for  ever  the  throne  which  a  tyrant 
has  built  upon  the  ruins  of  the  liberty  of 
a  once  free  and  still  mighty  people.(a) 

(a)  A  yehement  bunt  of  applause,  which 
could  not  be  c»ntrolled,  followed  the  conclusion 
of  the  learned  counsel's  speech,  the  latter  por- 
tion of  which  was  delivered  with  the  greatest 
oratorical  power,  and  had  a  thrilling  effect  upon 
the  audience. — Note  in  published  edition  of 
Jameses  speech. 
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Attorney '  General :  May  it  please  your 
lordships,  gentlemen  of  the  jury, — The 
time  hAS  at  length  arrived  when  I  mast 
hasten  to  the  coaolosion  of  the  perform- 
ance of  the  task  allotted  to  me,  and  the 
moment  is  fast  approaching  when  you  will 
be  called  npon  to  perform  the  last  act  of 
this  solemn  and  important  duty  imposed 
npon  you. 

Gentlemen,  in  the  performance  of  that 
task  on  my  part,  I  w;ill  earnestly  endea* 
Tonr,  to  the  best  of  my  ability,  to  oonBne 
myself  strictly  within  the  limits  assigned 
by  the  Uw  of  this  country  and  the 
practice  of  our  courts  of  justice  to  one  who 
represents  the  Crown  in  a  prosecution  of 
this  nature.  Let  it  not  be  supposed  that 
I  should  presume  to  censure  my  learned 
friend  Mr.  James,  who,  representing  the 
prisoner  at  the  bar  charged  with  a  crime 
like  this,  has  addressed  you  in  a  strain  of 
eloquence  rarely  heard  even  in  the  courts 
of  justice  in  this  country ;  let  it  not  be 
thought  that  I  complain,  though  he  has 
entered,  and  at  great  length  and  with  great 
power  and  extraordinary  eloquence,  into 
a  variety  of  topics  which  I  am  almost  for« 
bidden  to  touch.  I  say  these  few  words 
only  by  way  of  apology,  if,  in  the  remarks 
I  am  about  to  make,  I  should  fail  to  ad- 
vert to  anything  that  has  fallen  from  my 
learned  friend,  and  which  you  may  have 
thought  worthy  of  attention,  or  which  you 
mi^  have  thought  I  ought  to  have  replied  to. 

Gentlemen,  I  shall  not  in  the  observa- 
tions which  it  is  now  my  duty  to  address  to 
you  do  more  than  endeavour  to  bring  back 
your  minds  to  the  consideration  of  the  real 
question  which  you  are  called  upon  to 
determine,  and  to  load  you  to  put  aside,  if 
it  be  in  your  power,  topics  and  subjects 
which,  however  interesting  and  however 
exciting  elsewhere,  do  not  belong  to  the 
inquiry  upon  which  we  are  engaged. 

Gentlemen,  first  let  me,  if  lean,  disabuse 
your  minds  of  the  dream  in  which  my 
learned  friend  has  indulged,  that  this  pro- 
secution, before  some  of  the  chief  judges 
of  the  land  in  a  British  court  of  justice 
and  before  a  Bi-itish  jury  is  instituted  or 
furthered  or  promoted  or  interfered  with 
in  the  slightest  degree  by  the  French 
Goveimment,  or  the  French  authorities, 
or  the  French  police,  or  the  English  police, 
or  any  person  whatsoever  other  than 
those  whose  bounden  duty  it  is  to  institute, 
to  direct,  to  control,  and  to  conduct  all 
prosecutions  instituted  for  great  crimes 
against  the  law  of  this  countiy. 

Gentlemen,  it  appeared  to  an  honourable 
and  learned  friend  of  all  of  us,  my  prede- 
cessor in  office,  the  late  Attorney' General 
{Bethdl),  on  information  which  was  offici- 
ally laid  before  him,  that  it  was  his  duty  to 
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institute  an  inquiry  by  reason  of  certain 
circumstances  which    tended  to  raise  a 
suspicion  that  the  prisoner  at  the  bar  had 
been  a  pai*ty  to  a  conspiracy  to  murder 
the  Emperor  of  the  French,  the  ally  of  this 
coontrj'.     In  the  discharge  of  that  duty 
my  learned  predecessor,  who  requires  no 
justification,  no  vindication  from  me,  di- 
rected that  an  information  should  be  laid, 
and  that  the  case  should  be  brought  before 
a  magistrate  in  this  metropolis,  according 
to  the    ordinary    course    of    law.      The 
complaint  was  preferred,  the  inquiry  was 
instituted,  certain  evidence  was  offered, 
acyournments  took  place  from    time   to 
time,  and  at  length  the  case  assumed  a 
form  which  led  my  learned  friend  behind 
me  (Bodkin),  who  appeared  on  the  part  of 
the  Crown,  and  the  worthy  magistrate  to 
whom  the  case  had  been  submitted,  to  think 
that  it  was  the  duty  of  that  magistrate  to 
commit  the  prisoner  for  trial  on  the  charge 
that  he  was  an  accessory  before  the  fact  to 
murder.(a)  My  learned  friend  has  talked  of 
ransacking  the  statute  book  to  find  some 
old  and  musty  statute  to  gratify  the  Govern- 
ment of  France,  and  to  oppress  the  prisoner 
at  the  bar.     Gentlemen,  the  stat\ite  which 
I  thought  I  had  mentioned — ^perhape  think- 
ing that  the  discussion  of  the  law  would  be 
taken  elsewhere,  I  may  have  omitted  even 
to  mention  it — this  musty  and  this  ancient 
statute  is  a  statute  of  the  last  year  of  the 
rei^n  of  George  4.,  a  statute  the  passing  bf 
which  is  within  the  recollection  of  most  of 
us  assembled  here.(&)    Under  that  Act  of 
Parliament,  not  the  Government,  or  any 
Government,  or  even  the  chief  adviser  of 
the  Crown,  but  the  worthy  magistrate  at 
the  police  office,  to  whom  the  case  had  been 
submitted,  felt  it  his  duty  to  commit  the 
prisoner  on  this  charge ;  and  that,  indeed, 
rendered  it  the  bounden  duty  of  the  Go- 
vernment,  they  had  no  choioe,  they  had 
no  alternative,  the  law  having  then  been 
put  in  motion,  but  to  issue  the  commission 
under  which  this  case  of  foreign  dictation, 
dangerous  to  the  liberties  of  England  and 
of  the  people  of  England,  comes  to  be  tried 
before  the  Lord  Chief  Justice  of  England 
and  the  other  eminent  and  learned  jud^s 
who  preside  here  to-day — comes  to  be  tried 
before  you,  gentlemen,  constituting  a  Bri- 
tish jury,  who  have  to  determine  on  the 
guilt  or  the  innocence  of  the  prisoner,  and 
to  whom  is  committed  the  solemn  and  the 
sacred  duty  of  pronouncing  a  verdict,  not 
upon  the  topics  or  with  reference  to  the 
considerations  so  eloquently  dwelt  upon 
during  by  far  the  greater  portion  of  his 
address  to  you  by  my  learned  friend  the 
counsel  for  the  prisoner,  but  as  you  are 

(a)  See  above,  p.  891,  and  below,  p.  106d». 
(6)  See  above,  p.  898,  and  Bexy,  Aziopardi, 
6  St.  Tr.  N.S.  21. 
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sworn  to-day,  on  the  evidence  that  is  laid 
before  yon. 

Gentlemen,  my  learned  friend  also, 
whilst  nttering  expressions  oonceming  me, 
for  which  I  have  cordially  to  thank  him, 
which  perhaps  are  more  than  I  can  pre- 
tend to  deserve,  remarked  on  my  silence ; 
he  declared  that  I  had  failed  to  ntter 
a  word  to  yon  as  to  why  and  how  a 
])rosecution  of  this  nature  is  for  the  first 
time  instituted  in  this  country.  Gentle- 
men, happily  this  is  the  first  time  that 
this  great  and  free  and  happy  country 
has  ever  been  made  the  scene  and  the 
theatre  of  a  conspiracy  to  commit  murder 
on  a  foreign  soil.  Happily,  gentlemen, 
this  is  the  first  occasion  upon  which  an 
act  has  been  designed  and  planned  in 
this  country  which  has  terminated  in  the 
murder  of  many  most  innocent  and  un- 
offending human  beings  in  a  neighbouring 
country.  Hence  is  it  not  to  be  wondered 
at,  if  this  be  the  first  time  that  such  an 
offence  has  disgraced  the  countrjr  to  which 
we  are  proud  to  belong,  that  this  is,  also, 
the  first  time  that  such  a  prosecution 
has  been  brought  before  a  British  court 
of  justice. 

Gentlemen,  if  I  felt  called  upon  here  to 
vindicate  myself  in  the  course  that  I  have 
taken,  in  the  advice  which  I  have  felt  it 
my  duty  to  offer  to  my  Soverei^  in  whose 
honoured  name  this  prosecution  is  insti- 
tuted and  is  now  brought  before  you — I 
might  with  confidence  appeal  to  you  my 
fellow-countrymen,  if  you  were  charged 
with  the  duty  of  brinnng  great  offenckrs 
who  have  perpetrated  or  &en  parties  to 
great  crimes  to  public  justice — ^if  any  one  of 
you  had  been  in  this  City  of  London,  or  in 
the  Haymarket,  and  the  Queen  had  been 
about  to  visit  the  Corporation  of  London  or 
the  Opera  House,  and  you  had  seen  a  multi- 
tude of  the  loyal  subjects  of  the  Queen  as- 
sembled perhaps  to  indulge  in  feelings  of 
loyalty  at  the  moment,  if  you  had  seen 
that  which  many  saw    near  the  Opera 
House  in  Paris,  if  you  had  seen  the  lire  of 
your  sovereign  attempted,  if  you  had  seen 
a  father,  or  a  son,  or  a  brother  perish  by 
your  side,  if  you  had  seen  the  slaughter 
perpetrated  of  which  you  have  heard  in  this 
case,  and  vou  had  heard  that  this  great 
crime  had  been  designed  and  planned, 
and  the  means  of  committing  it  famished, 
by  one  or  two— I  will  not  use  terms  of 
reproach — ^by  one  or  two  inhabitants  of 
Paris  or  of  Brussels,  what  would  you  have 
thought  of  the  national  character  of  the 
country  or  of  its  institutions,  if  you  had 
been  told  that  he  through  whose  means 
grievous  crimes  had  been  committed,  in 
this  country  might  defy  those  who  sought 
redress,  was  free  from  prosecution,  was 
free  from  punishment,  lest  it  shoald  be 
insinuated  oy  some  eloquent  advocate  at 

Rbplt  tor  mx  Caow*. 


the  bar,  that  to  institute  a  prosecution  and 
to  do  or  to  attempt  to  do  justice  might  be 
imputed  to  the  aictation  of  a  foreign  go- 
vernment or  of  a  foreign  country  P 

Gentlemen,  I  shall  pass  from  these  con- 
siderations which  I  presume  to  think  are 
only  foreign  to  the  calm  enquiry  in  which 
you  are  engaged.  Besides,  as  they  are 
only  assumptions,  utterly  unfounded  in 
trath,  I  shall  pass  from  these  considera- 
tions to  the  real  facts  of  this  case  upon 
which  yon  are  now  called  upon  to  pro- 
nounce your  verdict.  Gentlemen,  I  do  not 
stand  here  the  enemy  of  that  man,  and  I 
think  that  no  word  from  me  is  necessary  to 
tell  you  all  that  there  is  no  one  from  the 
learned  and  eminent  judges  on  the  Bench 
to  the  humblest  individual  in  this  court  or 
in  this  country  but  would  sincerely  rejoice 
if,  by  your  verdict,  you  can  free  and 
cleanse  this  country  from  the  stain  which 
has  been  fixed  upon  its  name,  and  from 
the  very  suspicion  of  the  crime  having 
been  committed  within  it  with  which  the 
prisoner  at  the  bar  stands  charged.  Gren- 
tlemen.  if  you  shall  feel  when  you  have 
deliberately  and  calmly  considered  the 
whole  of  the  evidence  in  this  case,  that 
the  prisoner  at  the  bar  is  guiltless  of  tho 
crime  imputed  to  him,  in  Gk>d*s  name,  and 
in  the  name  of  justice,  send  him  forth 
from  this  court  free,  unspotted,  unsoathed : 
replace  him  in  whatever  condition  of  life 
ho  has  hitherto  emoyed:  restore  to  him 
the  protection  which  he  has  hitherto  pos- 
sessed in  this  country. 

Gentlemen,  let  me  now  direct  your 
attention  to  the  nature  of  the  charge,  and, 
if  I  can,  I  will  avoid  the  slightest  refer- 
ence to  any  portion  of  the  evidence  which 
raises  a  question  of  doubt,  or  even  of 
complication.  I  think  I  shall  best  dis- 
charge the  duty  imposed  upon  me  if  I  call 
your  attention  to  the  precise  nature  of 
the  accusation  against  the  prisoner,  con- 
sidering the  defence  which  is  offered  by 
his  counsel,  my  learned  and  eloquent 
friend  Mr.  Jame»,  and  if  I  then  proceed  to 
deal  calmly,  dispassionately,  and  accu- 
rately with  the  tacts  as  they  have  been 
detailed  and  proved  in  evidence  before  you. 

Gentlemen,  the  charge  is  that  the  pri- 
soner at  the  bar  is  an  accessory  before 
the  fact  to  a  murder  committed  in  Pftris 
on  the  14th  January ;  and  let  me  for  a 
moment,  it  shall  be  for  a  moment  only, 
detain  you  in  submitting  what  I  apprehend 
to  be  the  law  with  respect  to  the  intention 
of  the  party  charged  with  this  offence. 

Gentlemen,  if  the  prisoner  at  the  har 
was  a  party  to  the  supplying  of  Orstnt, 
or  any  one  or  more  of  his  confederates, 
with  any  means  whatever  by  which  thoso 

rons  could  assassinate,  or  attempt  to 
any   grievous    bodily   harm  to,    the 
Emperor  of  the  French,  and  if  they,  in 
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making  that  attempt,  however  unwit- 
tingly or  unwillingly,  sacriflced  the  lives 
of  other  persons,  they  are  guilty  of 
murder,  and  he  who  has  supplied  them 
with  the  means,  or  aided  or  assisted  to- 
wards the  commission  of  the  offence,  is 
guiltv  as  an  accessory  before  the  facb  to 
morder.  It  is  perfectly  immaterial  that 
he  had  no  intention  of  destroying  the 
particular  individual  victim  whose  name 
is  mentioned  in  this  indictment.  If  a 
man  in  this  court,  behind  me,  fires  a  g^n 
at  the  first  of  ^'ou  gentlemen  sitting  there, 
misses  his  aim,  and  kills  an  individual 
near  him,  though  that  individual  might  be 
his  own  father  whom  he  would  have  died 
to  save,  he  is  guilty  of  murder,  and  any- 
one who  should  have  supplied  him  with 
the  gun  in  order  that  he  might  shoot 
at  the  first  would  be  gpailt^'  as  an  accessory 
before  the  fact  to  murder.  I,  of  course, 
speak  under  correction,  but  I  apprehend 
so  will  th^  law  be  laid  down  to  you  by 
the  learned  judges. 

Gentlemen,  I  must  at  the  same  time 
observe  that,  if  upon  the  evidence  before 
you  it  shall  be  clearly  proved  and  substan- 
tiated that  the  prisoner  at  the  bar  did 
assist,  in  the  way  detailed  by  the  evidence, 
in  enabling  Orsmi  and  his  confederates 
to  attempt  the  assassination  of  the  Em- 
peror of  the  French,  I  can  no  more  acquit 
nim  of  the  moral  guilt  than  of  the  leeal 
guilt  of  having  destroyed  and  injarea  a 
number  of  his  fellow  creatares  who  were 
killed  or  wounded  on  that  unhappy  occa- 
sion. 

Gentlemen,  my  learned  friend  has  ad- 
verted to  the  questions  which  I  put  to  the 
witnesses  as  to  the  number  of  persons 
killed,  the  number  wounded,  and  the 
number  of  wounds  inflicted,  as  if  that 
were  calculated  to  raise  a  prejudice 
against  the  prisoner.  Gentlemen,  if  the 
prisoner  be  an  innocent  man,  it  can  no 
more  prejudice  him  than  it  can  prejudice 
me  or  you ;  and  he  and  his  counsel  would 
alike  join  in  sincere  expressions  of  horror 
at  the  mighty  mischief  which  was  done 
upon  that  most  unhappy  occasion;  and 
no  one,  no  one  could  have  supplied  one  of 
these  instruments  of  death  now  so  familiar 
to  the  eyes  of  you  all,  without  knowing 
that,  if  they  were  used  with  the  intention 
merely  of  destroying  a  particular  indi- 
vidual, whether  the  Emperor  or  the 
Empress  of  France,  or  any  other  person — 
no  one  but  must  know  that  the  lives  of 
many  and  many  must  be  endangered,  if 
not  sacriBced.  I  therefore  charge  moral 
responsibility  for  all  the  guilt  belonging 
to  this  wholesale  murder  on  all  and  every- 
one party  directly  or  indirectly  to  tho 
using  of  an  instrument  like  this,  charged, 
as  1  fear  you  will  have  to  hold  that  the 
prisoner  at  the  bar  had  caused  it  to  bo 


charged,  with  this  fulminating  powder, 
the  explosion  of  which  must  be  productive 
of  death  to  many. 

Gentlemen,  the  charge  that  is  made  is, 
that  four  persons  at  least  in  this  country, 
AUaop,  of  whom  you  have  heard  so 
much,  the  prisoner  at  the  bar,  Oraini, 
and  Pierri  meditated  and  planned  tho 
destruction  of  the  Emperor  of  the  French  ; 
that  they  agreed  to  effect  it  by  means  of 
a  number  of  these  explosive  instruments, 
assisted  by  the  possession  of  revolvers 
and  daggers,  so  that  if  one  means  of 
destruction  should  fail,  another  would  be 
at  hand ;  that  Allsop  caused  these  articles 
to  be  manufactured,  that  he  either  de- 
livered or  sent  them  to  the  prisoner,  that 
they  came  into  the  possession  of  the  pri- 
soner ;  that  the  prisoner  prepared  the  in- 
gredients of  the  fulminating  powder  neces- 
sary to  charge  these  instruments,  and  con- 
veyed them,  or  caused  them  to  bo  conveyed, 
to  Brussels  and  delivered  to  Orsini  ;  that 
he  further  caused  them  to  be  conveyed  by 
a  servant  from  Brussels  to  Paris  and  then 
carried  to  the  lodging  of  Orsini ;  that 
he  furnished  the  four  who  were  at  last 
assembled  in  Paris,  Ortini,  Pierri,  Oomez, 
and  Budio,  with  two  revolvers  out  of  four 
of  which  they  became  possessed ;  that  he 
levied  and  en^ged  the  last  of  those  whom 
I  have  mentioned,  Btidio,  to  proceed  to 
Paris  to  assist  in  the  execution  of  the 
design ;  and  that  those  four  persons,  thus 
furnished  with  the  means  of  this  assas- 
sination, committed  the  murder  with 
which  the  prisoner  at  the  bar  stands 
charged  as  an  accessory. 

Now,  gentlemen,  when  we  look  into  the 
evidence  in  the  case,  to  which  I  shall 
beseech  your  very  earnest  attention,  in- 
asmuch as  it  is  incontestable — it  has  even 
been  twice  in  the  course  of  his  address 
to  you  expressly  admitted  on  the  part  of 
my  learned  friend  Mr.  Jamfis — ^that  the 
grenades  which  AlUop  purchased  of  Taylor, 
which  came  to  the  possession  of  Orsini  at 
Paris,  were  the  instruments  with  which 
the  murder  was  committed  by  Orsini, 
Pierri,  Gomez,  and  Budio,  two  questions 
alone  remain :  Were  the  instruments  sup- 
plied at  Brussels  by  the  prisoner  to  Orsini 
or  his  messenger,  his  servant,  the  same 
gp^nades,  or  a  portion  of  them,  which 
Taylor  had  manufactured,  Allsop  bought, 
and  with  which  Orsini  and  the  others 
committed  tho  murder;  or  were  they 
other  instruments  manufactured,  pur- 
chased, obtained  elsewhere,  conveyea  by 
the  prisoner  to  Brussels  for  another  and 
different  purpose  P  The  remaining  ques- 
tion, about  which  I  fear  it  will  be  impos- 
sible to  entertain  the  shadow  of  a  shade  of 
a  doubt,  is  as  to  the  prisoner's  knowledge 
of  the  unlawful  purpose  to  which  those 
instruments   were   to  be  applied.    But, 
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gentlemen,  on  the  first  point  let  me  now, 
having,  I  hope»  cleared  away  from  the 
minds  of  those  whom  1  am  now  addressing 
those  topics  and  situations  so  wholly  alien 
and  irreleyant  to  the  just  and  calm  inqniry 
in  which  you  are  enga«ed--let  me  now 
beseech  yonr  calm  and  patient  attentioo 
to  the  evidence  as  to  whether  the  prisoner 
at  the  bar  did,  in  the  prosecution  x)f  this 
nefarious  design,  cause  to  be  conveyed,  or 
perhaps  partly  conveyed  himself,  to  the 
Cafd  Suisse,  at  Brussels,  the  instruments 
of  which  two  are  here  in  this  court, 
with  which  Oriini  and  others  perpetrated 
the  murder.  Gentlemen,  I  here  approach 
a  point  in  the  case  which  I  own,  even  in 
the  long  experience  at  the  bar  which  has 
now  been  mine,  is  entirely  without  pre- 
cedent or  parallel.  I  will  not  allude  to 
anything  that  has  taken  place  elsewhere, 
but  only  to  what  has  appeared  before  you 
in  this  court,  and  in  the  course  of  the 
inquiry.  Through  that  portion  of  the 
case  which  related  to  tne  instruments 
with  which  the  murders  were  effected, 
the  case  suggested  on  cross-examination, 
the  cflse  submitted  to  you  and  pressed  on 
the  counsel  for  the  prosecution  for  them 
to  deal  with  as  they  best  mjght-^the  de- 
fence of  the  prisoner  was.  not  only  that 
the  instiiiments  conveyed  by  the  prisoner 
through  Giorgi  to  the  Oaf^  Suisse  at 
Brussels  were  not  the  instruments  with 
which  Ornni  committed  the  murder,  but 
that  they  were  other  manufactures  alto- 
gether— some  new  inventions  for  the  pur- 
poses of  gas. 

Lord  Campbell,  L.C.J.:  I  understood 
Mr.  t/omeato  intimate  that  they  were  war- 
like instruments  not  of  that  description, 
and  that  the  ^as  was  used  for  faoilitjikting 
the  introduction. 

Simon :  I  feel  bound  to  state  that  that 
was  the  view  which  was  intended  on  the 
part  of  the  prisoner  to  be  submitted. 

Attorney^Oeneral :  I  am  still,  gentle- 
men, in  some  difficulty.  I  desire  to  give 
the  utmost  latitude  of  construction  to  all 
that  can  be  suggested  by  my  learned 
friend,  but  certainly  questions  were  asked 
during  the  cross-examination. 

Lo&D  Oamfbell,  li.O.  J, :  Certainly^  dur- 
ing the  examination.(a) 

AUomey»General :  Questions  were  asked 
as  to  whether  the  prisoner  had  not 
been  in  communication  with  someone, 
either  a  director  or  somebody  of  some  gas 
works  in  this  country;  ana  whether  an 
introduction  could  not  be  obtained  to  Mr. 
De  Braenacher,  who  was  engaged  in  the 
great  gas  works  in  Brussels,  or  somewhere 
in  Belgium. 

Simon :  1  feel  it  due  to  the  prisoner  to 
state  that  that  was  never  intended  on  the 

(a)  See  above,  p.  949. 
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part  of  the  prisoner  to  b^  argued  in  his 
defence. 

Lord  Campbell,  L.C.J. :  The  AUomey" 
Oenercbl  has  a  right  to  comment  upon  any- 
thing that  took  place  during  the  trial. 

Simon :  It  is  the  evidence  in  chief  in 
which  th%t  came  out,  and  not  on  behalf  of 
the  prisoner. 

Attorney 'Oetieral:   Mr.  Burke,  one    of 
the  many  witnesses  called  for  the  prose- 
cution, was  crosa-Qxamined  as  to  whether 
he  had  not  had  conversations  with   the 
prisoner,  or  been  spoken  to  by  the  pri- 
soner on  the  subject  of  gas.(a)  Gentlemen, 
far  from  complaining  of  my  learned  friend, 
I  invite    his  attention    to  all  that  falls 
from  me,  and  shall  welcome  any  interrup- 
tion-^it  will  be  no  interruption  to  me — 
any  suggestion  which  he  thinks  will  aid 
the  case  of  the  prisoner,  or,  of  course,  the 
purposes  of  justice.    What,  gentlemen,  I 
was  about  to  urge  upon  you  is  this :  that 
if  the  prisoner  were .  innocent^  I  should 
have  thought  that  the  course  he  would 
have  taken,  and  would  have  instructed 
his.  counsel  to  take,  would  have  b^n  lair, 
open,  uniform,  and  consistent.    Truth  is 
single,  as  I  said,  consistent,  permanent, 
unchanging,  and.  eternal.    Are  these  the 
same  instruments,  or  are  they  not?     If 
they  are,  why  was  the  attempt  made  to 
show  that  they  were  not,  and  to  persuade 
you,  gentlemen  who  have  the  discharge  of 
this  terrible  duty  upon  your  oaths,  of  some- 
thing which  is  now  abandoned  and  which 
is  not  the  truth.    I  scarcely  know  now, 
gentlemen,  even  after  what  my  Lord  Chiqf 
Justioe  has  been  kind  enough  to  say  to  me, 
I  scarcely  know  now  whether  the  case  for 
the  defence  is  that  the  instruments  sent 
over  by  the  prisoner  to  Brussels  by  Oiorgi 
were  or  were  not  inventions  m  gas,  or 
something  intended  to   be  used  for  any 
purpose  relating  to  gas.    I  do  not  know 
at  this  moment,  but  the  question  remains 
behind,  and  here  again  we  are  thrown 
into  a  state  of  confusion  with  regard  to  the 
evidence  and  ^ith  regard  to  the  defence 
which   enables    me   to   account  for  the 
long,  the  powerful,  the  eloquent  invec- 
tive  against    tyranny    with    which   my 
learned  friend  has  most  ably  and  success* 
fully  diverted  even  your  attention,  gentle- 
men, from  the  true  and  only  question  in  the 
case.  Is  it  now  on  the  part  of  the  prisoner 
at  the  bar,  is  it  now  intended  to  insist 
before  yon,   that   the    instruments   con> 
veyed  to  Brussels  by  Oiorgi  at  the  instance 
of  the  prisoner  were,  or  were  not,  the  in- 
struments with  which  Orsvni  perpetrated 
the  murder  P    Is  it  now  so  intended,  for  1 
protest  I  do  not  know,  after  listening  with 
eager  attention,  as  with  admiration,  to  the 
speech  of  my  learned  friend  Mr.  James,  and 

(a)  See  above,  p.  943. 
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after  listening  attentiyelj,  and  I  hope  I 
may  say  fairly,  to  what  my  learned  friend 
has  this  moment  suggested — I  protest  at 
this  ve'ry  hour  I  am  ignorant  whether  the 
case  for  the  defence  is  that  the  instru- 
ments sent  over  by  the  prisoner  through 
Oiorgi  to  Brussels  were,  or  were  not,  the 
instruments  conyeyed  to  Paris  and  with 
which  Orsini  effected  the  destruction  of 
BO  many  in  the  Bue  Le  Pelistier. 

Gentleman,  1  must  take  it  both  ways — 
throughout  tiie  case,  unquestionably  to 
the  close  of  the  evidence  for  the  prosecu- 
tion last  night,  the  case  suggested  was,  not 
only  that  the  identity  was  not  proved,  but 
that  the  fact  was  otherwise,  tnat  the  in- 
struments sent  by  the  prisoner  at  the  bar 
to  Brussels  were  not,  and  were  no  part  of, 
the  instruments  used  by  Orsini  and  his 
confederates  at  Paris,  i^ow,  gentlemen, 
if  they  were  not,  why  then  there  were 
some  six,  eight,  or  ten  semi-globular  and 
semi-oval  half-balls  of  iron  with  some 
holes  in  them  for  some  purpose  or  other, 
a  very  peculiar  species  of  manufacture, 
articles  which  could  only  have  been  manu- 
factured by  some  iron  manufacturer  at 
Birmingham  or  at  Sheffield  or  elsewhere, 
and  which  would  have  been  the  work  of 
some  considerable  time.  Ton  know  it 
took  from  the  20th  of  October  to  23rd 
November  for  Mr.  Taylor  of  Birmingham 
to  manufacture  twelve  of  these  half-balls, 
six  grenades ;  if,  therefore,  the  articles, 
conveyed  by  the  prisoner  to  Brussels, 
to  whatever  purpose  they  may  have  been 
destined,  were  different  articles,  who 
manufactured  them,  where  is  the  manu- 
facturer P  It  was  not  a  single  individual. 
Mr.  Taylor  did  not  execute  these  works 
with  his  own  hands ;  it  must  have  been  a 
manufacturer  who  has  extensive  premises, 
a  forge,  and  all  the  apparatus  belonging 
to  an  iron  manufacturer,  with  workmen  in 
great  numbers  who  must  have  been  em- 
ployed for  some  considerable  time.  Where 
is  the  manufacturer,  where  is  his  manu- 
factory, where  are  the  workmen  ? 

Again,  if  these  were  different  instru* 
ments — ^whether,  as  I  say,  intended  for 
the  purpose  of  gas  or  not — where  are  they 
now  ?  Even  the  awful  explosion  that  took 
place  has  not  annihilated  the  three  that 
were  manufactured  by  Mr.  Taylor  and 
made  to  explode  in  the  Bue  Le  Pele- 
tler ;  where,  then,  are  the  articles  which 
Mr.  Qiorgi,  at  the  instance  of  the  prisoner 
at  the  bar,  took  over  to  Brussels,  if  they 
were  not  those  wtiich  were  afterwards 
made  use  of  in  Paris? 

Gentlemen,  when  I  am  putting  this 
question,  I  own  I  almost  dread  lest 
the  course  of  observations  which  I  am 
thus  in  the  discbarge  of  my  duty  to  you 
compelled  to  make,  should  appear  frivolous 
and  ludicrous,  because  really,  to  suppose 


that  these  instrnmeuts,  sent  by  the 
prisoner  to  Brussels,  remaining  there 
for  many  days  and  seen  by  many  peo- 
ple, were  not  the  instruments  conveyed 
by  Zeghers  to  Paris  and  used  by  Orsini, 
appears  to  me  so  entirely  extravagant 
and  incredible  a  supposition  that,  were  it 
not  a  case  of  this  solemn  importance,  I 
should  apologise  to  you  for  occupying  a 
single  moment  of  your  time  upon  it. 
We  have  the  express  admission  of  my 
learned  friend  Mr.  James  himself,  first, 
that  the  grenades  which  were  manufac- 
tured by  Mr.  Taylor  and  sold  to  Allsop 
were  the  Same  grenades  with  which  Or- 
sini and  his  confederates  committed  the 
murder  in  question.  We  have  that  ex- 
press admission,  and  in  the  course  of  his 
sddress  to  you  my  learned  friend  also 
made  this  admission— I  am  quoting  his 
very  words,  that  I  may  fall  into  no  error 
upon  so  critical  and  important  a  point: 
"There  can  be  no  c[uestion  at  all  that 
Zeahers  took  to  Paris  the  articles  that 
did  the  mischief."  This  is  my  learned 
friend's  admission.  Why,  then,  gentle- 
men, to  suppose  that  those  which  Mr. 
Qiorgi  at  the  desire  of  the  prisoner  con- 
yeyed over  to  Brussels  were  diiferent 
instruments,  that  is  to  suppose— now 
that  the  question  of  the  gas  is  aban- 
doned —  that  they  Were  for  some  un- 
named purpose  not  even  suggested  on 
the  part  of  the  prisoner  himself;  and  that 
he  procured  to  be  manufactured  some  eight 
or  ten  of  these  instruments,  that  ho  sent 
them  over  to  Brussels,  that  they  lay  there 
and  were  seen  by  several  persons  at  seve- 
ral periods  of  time;  thai  he  engaged  or 
prevailed  upon  Oiorgi' to  engage  Zeghers 
as  a  servant  to  take  the  horse  and  to  take 
these  articles  to  Paris;  and  that,  just 
bcforiB  the  moment,  of  Zegher's  departure, 
an  annihilation  took  place  of  these  instru- 
ments which  Bernard  had  sent  over  by 
Oiorgi,  and  a  creation  at  the  hotel  at 
Brussels  of  the  instruments  taken  to  Paris 
by  Zeghers.  Gentlemen,  what  the  case  is 
which  the  prisoner  at  the  bar  asks  you, 
the  jury,  to  believe  upon  this  all-impor- 
tant and  decisive  question,  I  protest  1 
almost  shrink  from  stating;  because  it 
was  no  mistake  of  mine,  I  took  down 
the  words,  my  learned  friends  on  either 
side  of  me  took  down  the  words,  from 
Mr.  James  at  the  same  moment ;  you  all 
heard  the  words  that  he  uttered. 

LoBD  Campbell,  L.G.J. :  Mr.  Attorney^ 
General,  the  Jury  have  to  find  their  verdict 
upon  the  evidence  and  not  upon  the  admis- 
sions of  counsel.  Therefore,  although  I  do 
not  object  to  you  commenting  upon  those 
admissions,  yet  still  that  does  not  dispense 
with  the  task  of  showing  that  they  accord 
with  the  evidence. 

Simon:    It  waB  not  an  admission  of 
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Mr.  James ;  it  was  a  slip  at  tho  moment  ia 
using  the  name  of  Zeghers,  because  his 
whole  argument  went  to  show  that  Zeghers 
had  not  identified  these  as  the  same  in- 
straments. 

AUwrney-General :  Gentlemen,  God  for- 
bid that  even  an  admission  the  most  de- 
liberate should  in  the  slightest  degree 
afirct  the  case  of  the  prisoner  at  the  bar, 
unless  that  admission  is  forced  upon  the 
counsel  who  makes  it  by  the  force  of  the 
eTidence  in  the  case.  Gentlemen,  what  is 
the  case  ?  Why,  my  learned  friend  has  ob- 
served that  there  is  some  discrepancy, 
some  yariation  in  the  testimony  given  by 
the  one  witness  and  the  other,  as  to  the 
description  of  the  articles.  Be  pleased, 
gentlen^cn,  to  remember  that  these  arti- 
cles were  casually  seen,  and  that  several 
months  ago,  by  these  several  witnesses ; 
that,  as  they  have  all  told  you  upon  their 
oaths,  and  there  is  no  reason  to  doubt  them 
upon  that  or  indeed  upon  any  other  point, 
they  paid  little  attention.^  When  they 
wero  pressed,  sometimes  by  ourselves  and 
sometimes  by  the  connsel  for  the  prisoner, 
to  call  to  their  recollection  this  or  that 
point  respecting  the  description  of  these 
articles,  over  and  over  again  have  they 
said,  one  and  all,  "I  did  not  pay  any 
attention  at  the  moment.  I  really  cannot 
say,  1  think  it  was  so-and-so.  I  nm  sure 
it  was  this  or  that.  I  will  not  swear  to  it. 
I  paid  no  attention.  I  took  no  interest 
in  it."  And  such  was  the  case.  Here  is 
Giorgi,  who  was  a  mere  carrier  of  these 
articles  and  thought  so  little  about  them 
that  he  laid  them  on  the  mantelpiece  of 
the  cofifee  house ;  and  there  is  Fowrmarier, 
tho  waiter,  who  took  them  up  once  or 
twice  and  looked  at  them  only  from  curi- 
osity, bnt  in  the  most  casual  manner, 
knowing  and  caring  nothing  about  them. 
Similarly  Monsieur  and  Madame  Bighenzi 
and  Zeghers  himself,  having  no  in- 
terest in  them,  and  nothing  particular  to 
direct  their  attention  to  them,  look  over 
these  articles;  some  of  them  saw  the 
whole,  some  saw  a  portion  only ;  some  saw 
them  screwed  together,  others  saw  them 
in  two  halves,  none  of  them  taking  an  in- 
terest in  them  or  having  the  least  reason  to 
remember  with  any  attention  what  was  the 
precise  make  or  description  of  the  articles, 
and  so  they  vary  in  their  testimony. 

Gentlemen,  my  learned  friend  has  talked 
of  these  witnesses  being  tutored  by  the 
police— tutored  was  the  word — and  my 
learned  friend  adds,  tempted  by  the  police. 
Kow,  however  willing  I  am  to  give  the 
largest  latitude  to  any  counsel  for  any 
prisoner  upon  any  criminal  charge,  I  do 
presume  to  say  that  such  a  remark  on 
the  part  of  my  learned  friend  was  utterly 
and  totally  unjustifiable.  Gentlemen,  I  put 
it  to  you  as  honest  men  with  the  love  of 
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truth  paramount  to  any  wish,  if  you  have 
entertained  any  wish,  that  the  evidence 
should  tell  one  way  or  the  other — I  put  it 
to  you,  is  there  a  particle  or  a  scintilla  of 
evidence  of  any  one  person — I  care  not 
whether  it  be  a  policeman  or  any  other 
person  whomsoever — havinc  even  sug- 
gested to  any  one  witness  that  has  been 
called  before  you,  that  this  or  that  evi- 
dence should  be  given,  or  anything  incon- 
sistent with  the  strictest  veracity  and 
propriety  P  It  was  a  most  unwarrantable 
suggestion  or  charge  upon  the  part  of  my 
learned  friend. 

Gentlemen,  these  witnesses  have  come 
to  give  evidence,  just  as  you  are  called 
upon  in  the  discharge  of  your  duty  to  find 
a  verdict  on  the  triia  of  the  prisoner  at  the 
bar.  They  have  given  their  evidence ; 
there  is  not  the  slightest  ground  for  sur- 
mising that  they  nave  been  tutored  or 
that  they  have  any  interest,  one  way  or 
the  other,  with  respect  to  the  evidence 
they  have  given.  Bnt  the  remark  is  made 
that  they  do  not  all  precisely  agree  in  the 
exact  description  they  have  given  of  these 
articles.  Gentlemen,  I  say,  had  they  all 
agreed,  there  might  have  been  some  reason 
for  my  learned  friend's  suggestion  that 
they  had  been  tutored.  If  four  or  five 
foreign  witnesses  who  saw  a  strangely 
shaped  piece  of  iron  three  or  four  months 
ago,  of  which  they  neither  knew  the  na- 
ture, or  the  character,  or  the  use,  in  which 
they  had  no  interest  whatever,  which  they 
casually  looked  at  perhaps  for  a  few  mo- 
ments for  mere  curiosity — if  you  had  found 
that  these  four  or  five  witnesses,  when 
they  were  assembled  together  to  describe 
tho  articles,  described  them  in  precisely  the 
same  terms,  you  might  have  said  or  sus- 
pected then  that  they  were  tutored,  for 
the  thing  would  be  utterly  impossible. 

Gentlemen,  I  think  I  can  venture  to 
state  before  you  all,  that,  if  some  four  or 
five  of  yon  were  called  upon  four  or  five 
months  hence,  you  whose  attention  has 
been  rivetted  cow  for  many  days  on 
these  articles,  precisely  to  describe  them, 
there  would  scarcely  be  two  of  you,  unless 
jrou  happen  to  have  very  accurate  eyes 
indeed,  who  would  be  able  to  describe 
them  in  the  same  manner.  But  that  is 
not  a  parallel  case ;  this  is  the  case  of 
four  or  five  persons,  waiters  and  cofiee- 
house  keepers  and  other  persons  of  that 
description,  having  seen  these  articles 
three  or  four  months  since,  and  giving  an 
account  of  them,  and  varying  in  their 
recollection  as  to  the  description  of  the 
article.  Is  that  any  reason  to  doubt  that 
the  article  itself  is  the  same  ? 

Gentlemen,  let  us  consider  a  little  what 
the  evidence  is.  Giorgi  is  the  first  witness. 
My  learned  friend  says  that  he  will  not 
charge  him  with  perjury,  but  I  do  not  see 
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how  he  can  escape  that  charge,  if  what  my 
learned  friend  suggested  is  well  founded. 
Oiargi,  he  says,  described  them  (a)  as 
having,  I  think,  five  or  six  holes  or  some 
similar  number  of  holes,  and  then  he  said 
Giorgi  was  induced  by  some  questions 
pnt  by  myself  to  increase  the  number  to 
twenty-five.  G-entlemen,  it  turns  out  that 
my  learned  friend  is  incorrect.  I  asked 
him  if  there  were  as  many  as  twenty-five ; 
he  said  he  thought  not.  It  was  on  the 
cross-examination  by  one  of  my  learned 
friends  that  he  was  induced  to  increase 
the  number  beyond  the  three,  four,  or 
fire,  which  he  had  at  first  stated. 
It  has  been  stated  with  regard  to  Otorgi 
that  he,  like  the  rest,  comes  here  under 
a  threat  or  under  some  necessity  with 
reg^ard  to  the  future,  to  give  evidence 
which  is  to  tend  to  the  conviction  of 
the  prisoner.  Why,  gentlemen,  if  any 
of  them  had  come  under  such  influ- 
ence as  that— I  must  say  it  is  a  strange 
Buggestion  in  a  Grown  prosecution  that 
such  means  should  have  been  used — but  if 
any  of  them  were  under  any  influence  such 
as  that,  surely  they  would  have  been  in- 
duced to  give  that  precise  description  of 
the  article  which  would  serve  the  purpose 
of  the  prosecution.  Instead  of  that,  you 
find  no  two  of  them  agree,  all  vary,  the 
descriptions  of  all  are  imperfect;  but  look- 
ing through  this  evidence  we  find  just 
what  might  be  expected  in  a  number  of 
witnesses,  each  seeing  these  different 
articles,  some  of  them  diflbr  as  to  the  num- 
ber of  articles  themselves,  I  think  one  or 
two  of  them  only  saw  three  or  four,  others 
have  seen  a  greater  number.  Que  saw  only 
fi\'o  pieces — I  think  Qiorgi  speaks  only  of 
five,  and  he  may  be  right,  as  the  prisoner 
may  have  taken  over  others  himself. 
But,  gentlemen,  when  we  can  apply  any- 
thing like  a  strong  test  of  recollection 
to  any  of  these  witnesses,  we  find  that 
it  singularly  bears  out  the  case  which  we 
are  laying  before  you.  ZegJiers,  as  my 
leameu  friend  truly  observes,  had  a  better 
opportunity  at  least  of  observing  the 
number  of  these  articles  than  any  other 
person,  because  he  took  them  out  when 
they  were  examined  at  the  Custom  House, 
crossing  the  frontier ;  he  pnt  them  back 
a^ain  into  the  bag,  or  it  was  done  before 
his  eyes;  he  took  them  out  again  when 
he  arrived  at  Paris,  and  he  appears  to 
have  laid  them  one  by  one  upon  the  bench 
to  be  delivered  to  Ornni,  who  was  then 
asleep  in  the  hotel;  he,  therefore,  had 
by  far  the  best  opportunity,  belter  than 
any  other  witness,  of  ascertaining  the  num- 
ber ;  he  tells  you  there  were  eight  or  ten,(&) 
ten  being  the  exact  number  found  in  the 

(a)  See  above,  p.  950. 
(6)  See  aboYe,  p.  963. 


possession  of  Onini  and  used  by  him  and 
others  on  the  14th  January.  Then  we  come 
to  Madame  RtghenzL  I  will  not  weary  you 
by  carrying  you  through  the  evidence  of 
the  two  or  three  other  witnesses;  there 
was  Fourmarier,  who  appeared  to  me  to 

five  his  evidence  as  fairlv  and  as  clearly, 
must  say  as  satisfactorily,  as  an^  witness 
whom  I  have  seen  for  a  long  time  in  a 
court  of  justice.  FourmaHerf  the  waiter, 
substantially,  though  I  a^ee  not  literally 
— substantially  agrees  with  Zeghers;  but 
when  we  come  to  Madame  Eighetuti,  the 
proof  of  identity  becomes  almost  irrefrag- 
able. Bighemi,  her  husband,  who  seems 
to  be  very  inaccurate  in  his  observation, 
for  it  was  he  who  supposed  that  instead  of 
these  being  like  an  oval,  they  tapered 
down  and  grew  thinner  like  a  pear,  he 
talked  once,  I  think,  of  three,  four,  or  five 
holes,  or  some  very  small  number  of  holes ; 
but  when  we  come  to  Madame  Bdghemiy 
one  who  actually  counted  the  holes  in  one 
of  these  instruments,  what  says  Madame 
Righemi  ?  That  there  were  twenty-four  or 
twenty-five.(a)  Then,  gentlemen,  if,  as P2aYn 
truly  observes,  "  the  character  of  truth 
is  substantial  conformity  amidst  circum- 
stantial variety,*'  you  have  the  circum- 
stantial variety  in  the  evidence  of  three 
of  four  witnesses ;  you  have  the  sub- 
stantial conformity  in  the  evidence  given 
by  them  all;  but  you  have,  with  regard 
to  the  number  of  the  articles  themselves, 
which  we  place  at  ten,  that  is  ten  half- 
balls — ^ou  have  with  regard  to  the  number 
the  evidence  of  Zeghers,  who  took  them 
out  of  the  bag  and  put  them  into  the  bag 
again — ^he  says  the  number  was  eight  or 
ten;  and  with  regard  to  the  number  of 
holes,  the  other  test  applied  to  the  identity 
of  these  articles,  ^on  have  the  evidence  of 
Madame  Bighenn,  who  happened  actually 
to  have  counted  the  holes,  that  the  number 
was  twenty-four  or  twenty-five. 

Gentlemen,  without  therefore  relying 
upon  any  admission  or  statement  of 
counsel  on  either  side,  without  looking  at 
anything  but  the  evidence  in  the  case  as 
it  was  given,  you  have  at  least  five  of 
these  articles,  ten  half-balls,  manufactured 
by  Mr.  Taylor,  sold  to  Allsop.  You  have 
eight  or  ten  half-balls  coming  to  the  pos- 
session of  the  prisoner,  by  him  delivered 
to  Qiorgi,  conveyed  to  Brussels,  there 
seen  by  these  several  persons  to  whom  I 
have  adverted.  Ton  have  them  identified 
as  to  the  number  of  the  articles  by  Zeghers  ; 
as  to  the  number  of  the  holes  by  Madame 
Righenzi,  who  counted  them.  You  havu 
these  articles  conveyed  by  Zeghere  to  Paris 
in  company  with  Orsini.  You  have  them 
there  detained  at  Orsini's  lodging^,  aftei'- 
wards  used  by  Orsini— 1  was  going  to  say 

(a)  See  above,  p.  989. 
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again  admitted,  bat  I  will  discard  the 
word  if  I  can,  and  say  proTed  to  demon- 
Btration  to  have  been  UBed  in  the  com- 
mission of  this  murder.  If,  therefore, 
gentlemen,  if  there  were  at  any  part  of 
the  case  a  particle  of  doubt  as  to  identity, 
it  would  still  be  such  as  to  call  upon  the 
prisoner  to  give  that  evidence  which  could 
be  given,  which  I  am  sure  you  must 
all  ^1  would  have  been  given,  if  sach 
evidence  had  been  in  existence — if  so  im- 
probable and  inconceivable  a  transaction 
nad  taken  place  as  that,  while  these  balls 
were  being  sent  to  be  manufactured  at  Bir- 
mingham, conveyed  to  London,  thence  to 
Brussels,  and  from  Brussels  to  Paris,  for 
this  lawless  pnrpose,  some  other  balls  of 
much  about  the  same  number  and  about 
the  same  description,  had  been  manufac- 
tured in  England,  for  some  other  purpose, 
sold  to  Bernard,  the  prisoner  at  the  bar, 
and  by  him  sent  to  Brussels  for  some 
purpose  or  another.  G-entlemen,  there 
could  have  been  no  more  difficulty  in 
proving  the  manufacture,  the  purcnase, 
the  supply,  and  in  identifying  the  articles 
so  manufactured  and  supplied,  than  there 
is  in  producing  to  you  the  two  instruments 
whicn  happen  to  survive  the  wreck  of  the 
14th  January. 

If  the  prisoner  had  for  any  lawful  pur- 
pose sent  over  thene  grenades  to  Brussels, 
or  any  articles  of  the  kind  for  any  other 
purpose  whatever  than  that  for  which  they 
were  afterwards  applied  by  Orsini,  what 
reason,  what  necessity  was  there  for 
Orsini* 8  appearing  at  Brussels  under  a 
false  name  and  in  a  false  character  as  an 
Englishman?  What  need  of  resort  to 
all  the  subterfuges,  contrivances,  and 
false  and  delusive  representations  which 
have  characterized  and  accompanied  this 
transaction  from  the  beginning  to  the  end  P 

Gentlemen,  I  understand,  as  far  as  I 
can  collect  it  from  the  somewhat  vague 
address  of  my  learned  friend,  that  it  is 
suggested  that  these  articles  may  have 
been  supplied  in  the  way  proved  to 
Oraint  and  others  in  Paris  by  the  pri- 
soner at  the  bar,  but  that  it  was  not  for 
the  purpose  of  the  assassination  of  the 
Emperor  of  the  French,  but  for  the 
purpose  of  effecting  some  general  rising 
in  Italy.  I  am  still  at  a  loss  to  know 
whether  that  supposition,  with  which  I 
have  next  to  deal,  implies  and  must  be 
supposed  to  involve  an  admission  of  the 
identity  of  the  grenades,  or  whether  I  am 
to  deal  with  that  part  of  the  case  as  if  it 
were  still  doubtful  whether  what  the 
prisoner  sent  to  Brussels  had  any  connec- 
tion at  all  with  Orsini  or  with  any  other 
person  a  party  to  the  murder. 

But,  gentlemen,  just  let  me  now  in  deal- 
ing with  this  entire  case  and  presenting  it 
to  you  as  a  whole  from  the  beginning  to  the 

RSPLT   FOR  THS  CrOWV. 


end — let  me  address  you  as  men  of  sense 
and  understanding,  as  men  of  experience 
in  the  ordinary  affairs  of  life,  as  men 
determined,  as  you  are  bound,  to  put  the 
most  lenient  and  favourable  construction 
upon  the  whole  of  the  evidence  as  it 
affects  the  prisoner,  but  determined  and 
bound,  as  I  am  sure,  gentlemen,  yon  know 
I  feel  you  are,  to  do  justice  between  the 
prisoner  and  the  country  in  the  adminis- 
tration of  justice  upon  his  trial.  Gen- 
tlemen, there  is  not  throughout  this 
mass  of  evidence,  which  has  occupied 
your  devoted  attention  for  so  many  days,  a 
scintilla  of  proof  of  any  design  connected 
at  all  with  any  rising  in  Italy.  And, 
as  I  presume  you  are  sufficiently  familiar 
with  the  ordinary  occurrences  of  the 
world,  among  other  things  with  the  geo- 
graphy of  the  continent  of  Europe,  and 
with  what  you  have  heard  something  of 
from  my  learned  friend — the  vigilance,  the 
all-penetrating  vigilance — the  unsparing 
severity  of  scrutiny  of  the  French  police, 
I  cannot  help  asking  you,  if  Orsini  and  the 
three  other  persons  who  were  at  last 
assembled  in  Paris  had  been  engaged  in 
any  enterprise  against  Italy  from  the  20th 
October  1857,  when  the  order  was  given 
for  the  manufacture  of  the  grenades,  until 
near  the  time  of  the  attempt  upon  the 
Emperor's  life — for  what  purpose  which 
can  be  imagined  in  the  mind  of  man 
did  they  go  to  Paris,  the  place  of  all 
others  where  the  very  nature  of  the  gov- 
ernment, the  relations  of  that  government 
with  Italy,  with  these  ten  thousand  men 
now  occupying  Bome  and  exercising  a 
jealous  vigilance  with  respect  to  all  the 
countries  within  the  Italian  peninsula — 
what  that  the  mind  of  man  can  con- 
ceive could  have  led  these  persons  to 
go  to  Paris  to  prepare  for  a  revolution 
in  Italy  P  Here,  where  boundless  freedom 
exists,  not  only  amongst  ourselves  but 
amongst  all  who  enjoy  the  shelter  and 

grotection  of  our  country  and  its  laws — 
ere,  most  unhappily  for  our  national 
character,  we  have  found  that  a  conspir- 
acy may  be  formed  either  to  effect  a 
revolution  or  an  assassination  without 
the  means  of  detection  or  discovery.  But 
is  it  60  in  France  P  Is  it  so  in  Paris, 
under  the  very  eye  of  the  French  police 
and  of  the  government  of  France  P  Can  it 
be  contended  that  these  four  men  went,  pos- 
sessed of  five  han  d  grenades ,  four  revolvers , 
and  certain  poniards  or  daggers,  and  that 
these  their  instruments  and  weapons  were 
intended  for  a  revolution  and  not  for  an 
assassination  P  -Why,  gentlemen,  of  what 
avail,  for  what  purpose,  to  what  purpose 
could  thcec  grenades,  con  Id  these  revol- 
vers, could  the  two  poniards  be  applied 
in  Paris  to  effect  arevciution  in  Italy  r  For 
the  purpose  of  assassinating  the  Emperor 
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it  was  only  an  improvement  on  the  infernal 
machine  of  Fiesehi,  which  was  directed 
against  the  life  of  Louis  Philippe^  and  to 
which  the  life  of  a  marsha]  of  France, 
Marshal  Mior^ier,  was  sacrificed,  l^e 
grenades,  as  we  know,  were  thrown  against 
the  carriage  of  the  Bmperor,  and  by  one 
of  those  miracles  which  can  only  be 
effected  by  Omnipotence  itself,  the  blow 
was  tamed  aside,  and  was  permitted  to  fall 
upon  many,  many  unoffending  men ;  but 
the  instrnments  were  snch  as  would  be 
used  for  the  certain  assassination  of  the 
Emperor  and  of  the  Empress,  if  she  hap- 
pened to  be  with  him ;  and  if  they  should 
Dy  accident  fail,  the  revolvers,  with  their 
five  or  six  chambers,  were  there  for  the 
purpose  of  assassination,  the  daggers  for 
the  same  purpose.  And  you  are  gravely 
asked  here,  without,  as  I  have  observed,  a 
parfciole  of  evidence  touching  Italy,  naming 
Italy,  pointing  to  Italy — you  are  asked  to 
suppose  that  uiese  men  were  going  from 
Pans  to  effect  a  revolution  in  Italy ,  and  not 
to  effect  an  assassination  in  Paris  itself. 

Gentlemen,  I  think  you  will  find,  on 
going  through  the  evidence  in  this  case, 
that  the  necessary  conclusion  to  which  yon 
must  come  is  that  these  desperate  men, 
fugitives  from  their  own  country,  pro- 
scribed at  home,  having  sought  refuge 
here,  abused  the  protection  and  the  benefits 
which  they  enjoyed  under  our  laws,  and 
here  meditated,  planned,  and  designed  the 
gratification  of  their  enmity  towards  this 
particular  individual,  the  Emperor  of 
France,  and  resorted  to  the  means  of  which 
you  have  heard  to  effect  his  destruction. 

We  begin  with  the  letter  of  which  you  have 
heard  so  much. (a)  Upon  the  question 
what  was  the  object  contemplated  by  these 
persons  in  the  acts  which  they  did  from  the 
month  of  October  to  the  month  of  January 
last,  let  me  call  your  attention  to  what  was 
written  by  the  very  first  of  them  who  ap- 
pears upon  the  scene,  Mr.  AUaop  himself.  I 
gave  it  in  evidence,  not  for  the  purpose  of 
showing  that  AUsop,  who  began  by  the 
manufacture  and  the  purchase  of  these 
grenades,  who  acted  down  to  a  certain 
time  in  the  transaction,  who  must  have 
lent  his  passport  to  Oraini,  and  whose 
name  and  character  Orsini  assumed — that 
AUsop  was  the  friend  and  associate  of  the 
prisoner  at  the  bar.  I  have  no  intention 
whatever  of  calling  upon  you  to  assume, 
because  one  man  writes  to  another  a 
letter  containing  the  expression  of  certain 
sentiments,  that  those  sentiments  are  to 
be  imputed  to  the  person  by  whom  the 
letter  was  received.  What  I  do  submit  to 
you  is  this :  that  this  letter,  which  shows  a 
deadly  and  inextinguishable  hatred  on  the 
part  of  the  writer,   Mr.   AUsop,  to  the 

(a)  See  above,  p.  938. 


Emperor  of  the  French,  which  is  a  direct 
incitement  to  his  assassination,  a  direct 
declaration  that  he  ought  to  be  de- 
stroyed— being  addressed  by  an  English- 
man to  a  Frenchman,  concerning  the 
sovereign  of  his  own  country,  when  we 
find  that  the  intimacj  which  had  subsisted 
between  them  contmued  to  subsist,  that 
even  some  months  later,  he  to  whom  the 
letter  is  addressed  is  on  such  intimate, 
friendly,  and  confidential  terms  with  the 
writer  that  he  introduces  him  to  a  man  of 
business  and  affords  him  the  means  of  bor- 
rowing a  large  sum  ormoney,which  appears 
to  have  been  borrowed  shortly  before  the 
purchasing  of  these  arms  and  before  the 
acts  done  in  the  course  of  this  enterprise — 
it  shows  at  least,  gentlemen,  that  the  senti- 
ments of  this  letter  were  not  unwelcome 
to  him  to  whom  they  were  addressed. 

Gentlemen,  I  own,  when  I  hear  my 
learned  friend  descanting  so  eloquently 
upon  the  freedom  of  England  and  of 
Englishmen,  I  feel  ashamed  that  one  who 
bears  the  name  of  an  Englishman,  and  is 
by  birth  an  Englishman,  should  have  been 
the  author  of  a  letter  like  that—*'  he  must 
bo  killed."  I  am  really  now  upon  the 
question  whether  the  design  which  was 
commenced  by  this  very  man  Allsop,  the 
writer  of  this  letter,  by  the  purchase  of 
six  of  these  grenades,  aided  oy  the  pur- 
chase on  the  part  of  the  prisoner  himself, 
at  the  same  period  of  time,  of  the  fulmi- 
nate of  mercury,  the  charge  for  these  gre- 
nades— we  are  upon  the  question  whether 
thev  were  intended  for  a  revolution  in 
Italy  or  for  the  assassination  of  the  Em- 
peror, and  we  find  that  these  are  the 
openly  avowed  sentiments  of  AUsop  him- 
self, the  purchaser  of  the  grenades,  the 
first  mover  in  the  enterprise,  to  a  native 
of  the  country  of  the  sovereign  of  which 
he  was  speaking.  I  again  say  I  do  not 
charp;e  the  prisoner  at  the  bar  with  having 
participated  in  these  eentiroents,  but  one 
would  have  desired  to  find  that  he  had 
ceased  to  keep  up  the  intimacy  or  friend- 
ship which  subsisted  between  them.  One 
would  have  desired  to  find  something 
different  from  that  which  we  do  find, 
namely,  that  in  the  month  of  July,  by  the 
letter  which  I  will  not  now  stop  to  read, 
but  which  you  will  remember  was  read  to- 
day—of  July  1867  (a)— that  by  that  letter, 
AUsop  is  again  writing  in  the  familiar 
terms  of  friendship  to  the  prisoner,  talking 
to  him  about  his  private  affairs.  That 
letter  is  followed  by  another  [a)  in  which 
the  prisoner  introduces  Mr.  AUsop  to  a 
gentleman  in  the  Citv,  who  was  ultimately 
induced  to  advance  him  the  sum  of  4,000l 
upon  his  property.  The  letter  of  Jan- 
uary 1st,  1857,  proceeds — 

(a)  See  above,  p.  943. 
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"  I  shfUl  fM  glad  to  hear  from  700  u  to 
OrsiDi'i  progress  or  sdj  matter  in  which  70a 
feel  an  interest.  When  70U  are  next  in  London, 
I  hope  70U  will  giTe  me  another  evening,  if  it 
can  he  so  arranged  as  not  to  interfere  with  7oar 
more  important  avocations.  Be  kind  enough 
to  assure  Orsioi  of  my  earnest  sympathy  and 
affectionate  regard  and  respect,  with  the  offer 
of  my  poor  services  at  all  times.'* 

Now,  these  are  the  sentiments  expressed 
by  Mr.  AUsop  to  the  prisoner  at  toe  bar. 
Some  months  afterwards,  AUsop,  through 
him,  obtains  a  loan  of  4,000Z.  And  here 
begins  the  execution  of  the  design  which 
these  men  bad  formed ;  and  when  we  look 
at  the  dates  of  this  transaction,  there  really 
is  a  marrelloas  coincidence  of  the  acts 
done  at  various  periods  by  the  different 
parties  to  ihis  conspiracy  such  as  is  rarely 
to  be  met  with,  at  least  rarely  proved  in 
any  inquiry  in  a  court  of  justice.  You  find 
that  on  the  16th  October  AUiop  orders  the 
six  grenades,  and  it  required  from  the  16th 
October  to  the  23rd  X^ovember  to  com- 
plete the  manufacture  of  them.  On  the 
23rd  November  the  manufacture  of  these 
six  grenades  is  completed;  but  the  gre- 
nades cannot  be  used  without  a  charge, 
and  accordingly  you  find  that  on  the  4th 
November,  while  these  grenades  were  in 

SroparatioD,  Bernard^  the  prisoner  at  the 
ar,  who  comes  next  upon  the  scene, 
purchased  a  quantity  of  alcohol  and  a 
quantity  of  nitric  acid,  the  two  chief 
ingredients  in  the  charge.  He  after- 
wards, in  December,  some  time  before  the 
attempt  was  made  in  Paris,  purchased  a 
further  quantity  both  of  alcohol  and  nitric 
acid,  and  of  mercury  itself,  those  being 
the  three  ingredients  of  which  the  charge 
was  composed.  He  purchased  it  in  the 
very  proportions  necessary  to  make  this 
charge,  and  so  as  that  it  shoald  produce 
the  destructive  effects  of  which  you  have 
hoard.  This  was  begim  on  the  4th  No- 
vember while  the  grenades  were  manu- 
facturing and  completed,  I  think,  on  the 
15th  December,  at  least  some  time  before 
the  grenades  were  used.  Bernard  was  a 
chemist,  acquainted  with  chemistry;  ho 
therefore  was  the  person  to  whom,  in  an 
enterprise  of  this  kind,  would  be  assigned 
the  task  of  preparing  the  ingredients  of  the 
fulminating  powder  by  means  of  which  the 
grenades  could  be  usea. 

While  the  grenades  were  in  preparation, 
the  third  of  these  parties,  Piern,  accom-  j 
panied  by  Oraini  himself,  on  the  20th  Oc- 
tober, proceeded  to  Birmingham,  piir- 
ct'ased  the  two  revolvers  with  the  five 
chambers,  and  Orsini  payed  for  them,  and 
they  departed  from  Birmingham,  and 
shortly  afterwards  are  found  in  London. 

Maca/ulay:  The  29th  October  was  the 
right  date. 

AUorney-Qeneral :   The  precise    day   is 
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j  not  material.  I  thought  it  had  been  the 
20tli ;  however,  the  three  purchases  are 
made — ^the  grenades  b^  AUsop,  the  mate- 
rials for  the  fulminating  powder  W  the 
prisoner  and  the  two  revolvers  by  Pierri 
and  Orsini;  those  being  the  four  chief 
parties  to  this  enterprise,  acting  together 
m  one  common  object  and  for  one  com- 
mon purpose  between  the  10th  October 
j  and  the  23rd  November. 

By  the  23rd  November  these  parties  are 
therefore  in  possession  of  the  six  gprenades, 
of  the  two  revolvers,  and  of  a  quantity  of 
the  two  chief  ingredients  for  compoand- 
ing  the  charge.  Then  all  was  done  that 
was  necessary  to  be  done  in  this  country, 
except  the  sending  away  of  these  articles 
in  some  way  by  which  they  should  be  left 
unconnected  with  the  persons  of  those 
who  were  to  execute  this  design  in  Paris. 
On  the  23rd  November  all  then  is  ready  ; 
on  the  26th  November  we  find  Orsini  pro- 
ceeding with  a  quantity  of  gold,  and  ob- 
taining the  large  sum  of  4352.  in  notes 
at  the  Bank  of  England.  As  soon  as 
the  grenades  are  purchased,  as  soon  as 
the  materials  for  the  powder  are  procured, 
and  as  soon  as  the  revolvers  are  purchased, 
Oreini  prepares  to  a  a  it  England  and  pro- 
ceed to  Paris.  On  the  26lh  November,  as 
I  was  observing,  he  obtains  the  4351.  in 
bank  notes  at  the  Bank  of  England.  He 
gives  602.  of  that  money — three  201.  notes 
— to  Bernard ;  he  also  supplies  Pierri^  next 
to  himself  the  chief  party  in  this  enterprise, 
probably  with  the  same  amount  of  money. 

Pi^ri  proceeds  to  Belgium  ;  he  goes  to 
Lille,  f^om  Lille  he  goes  back  again  to 
Brussels,  and  thence  to  Paris.  He  lives 
in  Paris,  and  be  is  afterwards  found  with 
one  of  these  202.  notes  in  his  pocket  on  the 
14th  January.  Therefore,  when  the  plan 
is  so  far  matured  as  that  the  grenades, 
the  fulminating  powder,  the  charge,  and 
the  two  revolvers  are  purchased,  Orsini, 
before  he  departs  from  England  himself 
for  Paris,  obtains  the  money,  places  funds 
in  the  hands  of  Bernard,  places  funds  in 
the  hands  of  Pierri,  and  then  on  the  28th 
November  quits  London  with  a  false  pass- 
port, which  he  had  obtained  from  AUsop, 
a  passport  granted  to  AUsop  in  his  owa 
name  and  for  his  own  purpose  in  1851. 
This  ho  must  have  delivered  over  to 
Orsini,  Orsini,  -on  the  28th  November, 
having  caused  that  passport  to  be  vls6» 
quits  England  and  proceeds  to  Brussels, 
and  with  uiat  passport  arrivesin  Brussels  on 
the  29th  November,  passing  ns  au  English- 
man,  and  under  the  name  of  Thomas  AUsop» 

What  next  has  to  be  done  P  They  have 
next  to  forward  those  grenades  from 
London,  where  the  prisoner  Bernard  haa 
possessed  himself  of  them,  to  Paris,  where 
Orsini  has  to  betake  himself,  and  where 
he  was  to  use  them  for  this  destined  pur- 
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pose.   Accordingly,  a  few  days  aflerwards, 
viz.  on  the  3rd  December,  a  portion   of 
these  grenades,  perhaps    the    whole    of 
them)  are  delivered  by  Bernard  to  Oiorgi, 
and  by  him  conyeyed  to  Brussels;   and 
almost  immediately  after,  I  think  on  the 
4th  December,  Bernard  himeelf  follows 
the  grenades,  and  Orsini  proceeds  to  him, 
to  Brussels,   and  is  found  at  the    Caf^ 
Suisse.    From  the  7th  December  to  the 
11th  December  OrHni,  passing  as  Alhop, 
an  Englishman,  and  Bernard  are  at  Brus* 
sels;    and    the   grenades   hare   reached 
Brussels    and   are    there  also,   and    the 
question  is,  how  are  they  to  be  conveyed 
to   Paris  P     They  are    seen — I  will   not 
further  refer  to  that  part  of  the  case — 
by   various    persons;    out  Bernard,  who 
had  introduced  AlUop  at  the  Caf^  Suisse 
as    an  Englishman    but    found  that    he 
was  known   there,  applied  to   Qiorgi  to 
find  a  fit  and  trusty  person  to  convey  a 
horse  to  Paris — it  was  not  at  the  time 
mentioned  that  these  grenades  were  to  be 
conveyed   also ;   but  a  person   is  found ; 
Zeghers   is  engaged,   and  undertakes   to 
convey  the  horse,  with  Orsini  himself,  to 
Paris.    Accordingly,  on  the  11th  Decem- 
ber,  Zeghers,  with  the  horse  and  with 
these  grenades,  proceeds  from  BruBsels  to 
Paris.    He  arrives  in  Paris  early  on  the 
morning  of  the  12th  December :  he  goes 
to  the  Hotel  de  Lille  etd' Albion,  to  which 
Orsini    had  for  the  moment   gone,  and 
there  he  delivers  to  Orsini,  or  sends  up  to 
him,  the  whole  of  the  grenades  which  he 
had  brought  from  Brussels. 

We  have,  then,  on  the  12th  December, 
Orsini  in  Paris  with  the  grenades  with 
which  the  assassination  was  to  be  at- 
tempted. It  turned  out,  at  a  later  period, 
that  one  or  one-half  of  one  of  these 
grenades  had  been  left  behind,  and  Pierri, 
whom  we  hare  not  seen  in  connection 
with  the  grenades  at  all  before  that 
time — Pierri,  who  had  found  his  way  to 
Lille,  on  some  intimation,  probably,  from 
Bernard,  from  Lille  goes  back  to  Brus- 
sels, and,  under  a  written  authority  from 
Bernard,  possesses  himself  of  the  half 
srenade  left  behind.  He  conveys  it  to 
Lille,  and  from  Lille  he  proceeds  to 
Paris.  We  have  then  Orsini  and  Pierri 
and  the  whole  of  the  grenades,  and  proba- 
bly by  that  time  the  ^arge  also  at  Paris. 
I'he  revolvers  had  yet  to  be  sent.  Now, 
those  revolvers  were  purchased,  as  you 
will  remark,  two  of  them  by  Orsini  and 
Pierri  together,  and  the  third  of  them  by 
Pierri  alone.  Bernard  does  not  appear  to 
have  taken  any  part,  as  far  as  we  see,  in 
the  purchase,  but  the  revolvers  mnst  be 
sent  to  Paris. 

Now,  gentlemen, I  must  here  observe,  for 
the  moment,  before  I  come  to  what  passed 
with  Mr.  King,  that  it  is  most  remarkable 


that  throughout  the  steps  of  this  trans- 
action, wherever  anything  was  to  be  done 
in  relation  to  any  portion  of  it,  it  was 
done  either  in  a  false  name  or  by  false 
devices,   or  with  some  false  representa- 
tion— falsity    pervades    the    transactions 
from  beginning  to  end.    It  was  under  a 
false  name  that  Orsini  proceeded  to  Brus- 
sels, it  w£i8  in  a  false  character  that  he 
was  introduced  at  the  Caf^  Suisse,  it  was 
for   a  false  purpose  that  it  was  alleged 
these  instruments  were  destined.    On  the 
2nd  January,  Bernard  proceeds  to  SpieU* 
inan,  and  changes  one  of  the  20Z.  notes 
with  which  Orsvni  had  supplied  him  before 
he  left  England.    He  then  has  to  decide 
upon  transmitting  the  revolvers  to  Paris. 
He  proceeds  to  King,  the  clerk  of  the  South 
Eastern  Bailway  Office ;  he  delivers  to  him 
a  parcel,  and  desires  him  to  forward  it  by 
the  South  Eastern  Bailway  to  Mons.  OuUi" 
quin,  at  Paris.  A  conversation  takes  place. 
Gentlemen,    it  was  hardly  to  be    ex- 
pected that  Bernard  should  say  anything 
which  would  communicate  te  King  that 
he  was  privy  to  a  scheme  of  assassina- 
tion.     That,    however,    is    for    yon    to 
judge  of  when  jou  see  what  he  shortlv 
afterwards  did  m  relation  to  Rudio,     It 
will  be  for  yon  to  consider  whether  his 
not  having — for  that  is  all  it  comes  to— 
his  not  havine  communicated  anything  to 
King  from  which  King  might  infer  that 
he  was  engaged  in  this  scheme  of  assas- 
sination,   when    he    did    say    something 
which  might  possibly  point  to  the  Em- 
peror   coming  at  some  future    time    to 
England  as  an  exile  himself—- whether  that 
is  to  satisfy  you  that  he  had  no  idea  that 
the  Emperor  of  the  French  was  about  to 
be  the  object  of  an  attempt  at  assassina- 
tion.    If  there  can  be  anything  in  this 
part    of    the    case    that    can    raise    the 
shadow  of  a  doubt,  it  is  not  for  me  to  do 
so.    My  lord  will  tell  you  to  give  to  the 
prisoner  the   full  benefit  of   the  doubt. 
But  what  is  his  conduct  P    He  sends  these 
two  revolvers,  not  to  Orsini  direct,  but 
with  a  false  pretence,  with  all  manner  of 
devices  and  contrivances  to  colour,  or  dis- 
colour, the  truth,  to  make  it  appear  as  if 
he   was   merely   sending  these  over  as 
articles  of  commerce.    On  the  8th  Decem- 
ber, gentlemen,  he  writes  a  letter  of  in- 
troduction ;(a)  but  he  savs  in  that  letter, 
which  is    merely  dated  from    10,   Bark 
Place,  without  any  date  in  point  of  time — 
he  Rays  in  that  letter  to  M.  Outreguin  that 
he  will  receive  a  package  containing  two 
specimens  of  costly  firearms,  and  so  K>rth ; 
and  then  he  tells  him  that  he  is  not  to  part 
with  them,  but  he  proceeds  to  say  they 
will  be  eagerly  taken  by  this  Englishman. 
Here,  again,  we  are  upon  the  question 


(a)  See  above,  p.  971. 
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trhetti^  it  was' the  design  of  all  thes6 
bartiiis  that  "what  was  to  oe'  done  ^as  to 
fee  done 'at  Paris,  or  whether  there  is  the 
Slightest  I'eason  to  imagine  that  any  of 
th^m  now  cbntenrplated,  for  a  moment^ 
anything  that  was  to  he  done  or  attempted 
in  Italy  P  '"  What  does  he  write  16  M. 
Outrequin  in  the  letter  of  the  8th  Decem- 
ber?   He  says— 

**  The  bearer  of  this  letter  is  one  of  my  good 
EngliRh  friends,  ^ho  is  about  to  pass  a  few 
-weeks  in  Paris  for  his  fttnusemeiit,  and  to  spend 
tfiere  a  few  pounds.  He  id  a  man  of  serious 
cbaracter,  aM  wbol  does  not  like  to  be  cheated. 
He  k  far  from  being  mean  or  careful/' 

and  BO  forth.  And  then  there  are  some 
civilities  which  are  not  material,  and  then 
there  is  this  passage—^ 

"My  friend,  ISfh  Thomas  Al^sop,  understands 
and  speaks  our  language  like  a  Frenchman.'* 

Now,  gentlemen,  if  the  purpose  of  the 
prisoner  at  the  bar  had  been  innocent,  why 
shoulcl  he  have  introduced  his  friend  under 
a  feigned  nc^me  to  another  friend,  his  own 
country  man  with  whom  he.  seemed  to  be  on 
the  most  intimate  terms  of  friendship  and 
confidence  P  But  again  I  piust  say,  this  let- 
ter demonstrates  that  Qrsini  was  to  remain 
for  sQ^e  little  time  in  Paris — in  Paris — 
no  allusion  to  Italy.  Why  was  he  to  remain 
in  Paris  P  If  there  was  any  idea  of  pro- 
ceeding to  Italy,  if  you  are  ]bo  surmise 
that  without  evidence,  where  evidence 
might  have  been  given,  if  such  had  been 
the  design,  then  something  would  have 
ci'ept  out  in  some  of  these  ^  letters, 
or  some  of  the, acts  done  pointing  to  a 
sfcill  further  expedition  in  the  direction  of 
Italy.  How  is  it  that^  you  find  that  in  tfiip 
letter  he  talks  of  AUsop,  or  Or  tint  whom 
he  introduces  by  the  naro^  of  AUeop,  re- 
siding for  some  time  in  Paris,  and  no  hint 
is  suggested  of  any  intention  to  proceed 
furtherP 

Gentlemen,  I  must  pause  to  ask,  is  there 
anything  that  can  occur  to  your  minds, 
which  can  occur  to  the  mind  of  the  most 
ingenious  and  most .  imaginative,  of  any 
.intention  in  these  three  or  four  Italians 
to  proceed  to  Italy,  and  there  eflect,  or 
attempt  to  effect,  a  general  rising  in. their 
own  native  country  P  Why  should  they 
remain?  Why  should  all  their^  prepara- 
tions haT«  been  .directed— ^their  letters 
of  introduction,  their  nipney,  their 
lodgings,  every  part  of  tJhe  personnel 
of  their  schemes  and  designs-^ why  should 
they  all  be  directed  to  a  residence  in  Paris, 
without  any  ulterior  place  of  residence, 
without  any  ulterior  object  even  sug- 
gested, and  all  of  them,  when  an  expres- 
sion falls  from  them,  pointing  to  an  early 
return  P 

We  have  the  two  or  three  letters  written 
afterwards,  after  the  letter  of  introduction 
by  the  prisoner  at  the  bar  to  M.  Outrequin, 
Bbtlt  vor  thx  Cbowh. 


preparing  for  the  viBitof  AlUop,  and  provid- 
ing away  for  the  delivery  or  the  revolvers 
to  him.  Ke  says  in  the  second  letter  (a) : — 

"  My  young  friend,  to  whom  you  were  so 
kind  as  to  render  some  serv^ice  during  his  last 
stay  in  Paris,  will  deliver  to  jou  this  note. 

"X  hope  you  will  have  the  kindness  to  be 
useful  to  him  on  this  occasion. 

**  Do  you  think  it  would  be  possible  easily  to 
dispose  at  Paris  of  some  costly  firearms  of  the 
first  manufaeture  of  Birmingham  ?  There  will 
be  a  good  commission  on  them.''  ' 

Now,  gentlemen,  why  should  these  fire- 
arms be  sent  with  this  false  tale  if  thej 
were  to  be  used  for  an  innocent  purpose  P 
If  we  can  conceive  that  two  or  three 
pistols  were  to  be  used  for  the  purpose  of 
a  general  rising  and  revolution  in  Italy, 
why  should  they  have  them  sent  to  Paris 
at  allP  Why  should  they  be  sent  to  a 
place  where  they  might  be  subjected  to  the 
suspicion  and  to  the  scrutiny  of  the  active 
police  of  that  city  P  Why  should  they  be 
sent  into  a  country  in  which  the  pistols, 
if  they  bad  an  ulterior  object,  might  be 
detained  and  detected?  Why,  in  fact, 
should  any  one  of  the  steps  be  taken 
which  have  been  taken,  all  pointing  to  a 
scheme  in  Paris,  if  the  intention  had  been 
to  carry  into  eifect  some  design  in  Italy  P 

[Oounsel  read  the  rest  of  the  correspon- 
dence.] 

Now,  gentlemen,  it  is  under  these 
letters,  full,  as  you  perceive,  of  false  pre- 
tences, that  the  two  revolvers  are  brought 
to  Paris.  Oraini,  who  is,  of  course,  pr^- 
pared  for  their  arrival,  proceeds  to  M. 
0utrequin\8.  After  a  little  dealing  with 
the  subject  and  with  the  revolvers,  he  at 
length  receives  *ih€i  revolvers  and  takes 
them  home.  In  the  meantime,  as  I  have 
stated  to  you,  Pterrt  has  arrived  at  Paris, 
and  he  with  Gomez  had  taken  up  his 
residence  in  the  Rue  Montmartre.  We 
have  therefore  three  ont  of  the  four  of 
those  who  afterwards  effect  the  murders 
assembled  in  Paris,  with  the  grenades, 
with  the  charge,  with  the  revolvers,  two  of 
them  sent  hj  Bernard  in  this  circuitous  way 
by  these  false  pretences  to  M.  Outrequin, 

Gentlemen,  we  now  come  to  the  fourth, 
Budio,  It  is  cleai*  I  think  that  before 
B^fdio  arrived,  while  the  system  of  tempta- 
tion and  corruption  was  going  on  on 
the  part  of  the  prisoner  to  induce  him 
to  proceed  to  Paris,  Orstni  must  have 
had.  some  communication  with  ^enuznci, 
and  that  he  expected  a  fourth  person 
would  arrive.  Ton  have  been  asked , 
how  is  it  that  no  letters  respecting 
this  scheme  pre  found  between  Orstni  and 
Bernard,  and  Budio  and  Pierri,  or  any  of 
the  conspirators?  It  is  not  very  likelj 
that  any  of  the  parties  would  knowingly 


(a)  See  above,  p.  971. 
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have  allowed  themselves  to  be  surprised 
with  letters  which  would  have  afforded  the 
means  of  detection.  It  is  bj  an  accident 
only  that  the  letter  of  the  1st  Jan.  from 
Orsini  to  the  prisoner  (a)  was  preserved. 
It  is  perfectly  manifest,  however,  that 
Bernard  agreed  to  endeavour  to  hire  Budio 
to  proceed  to  Paris,. and  that  Ornmmust 
have  expected  a  fourth  who  was  to  act  and 
assist  with  the  execution  of  their  designs. 

They  had  five  grenades,  more  than 
sufficient  by  one  for  the  number  of  four; 
they  had  charges  amply  sufficient  for 
the  whole  of  these  grenades;  they  had  three 
revolvers ;  one  would  serve  for  Pierri,.  tmd 
it  was  actually  found  upon  him,  one  for 
Oomez,  and  one  for  Orsini  himself,  but  if 
they  expected  another — and  just  about 
this  time  Bernard  was  acting  upon  Budio 
to  persuade  him  to  go  to  Paris — if  Orsini 
expected  a  fourth,  a  fourth  revolver  must 
be  procured,  and  aocordiDgly  at  this  very 
time,  on  the  8th  Jan.,  I  think  the  day  or  the 
day  before  the  arrivalofJStidio  in  Paris,  we 
have  Orsini  proceeding  to  M.  Devisme  and 
purchasing  a  fourth  revolver.  We  have 
them  then,  at  least  the  three,  assembled ; 
Orsini  taking  possession  of  the  lodgings 
at  Bue  Monthabor ;  Pierri  and  Gomez,  in 
the  Bue  Montmartre.  We  have  them 
communicating  daily,  or  almost  daily,  until 
the  8th  Jan.,  when  it  would  be  time  for 
Budio  to  come  upon  the  scene.  Now, 
gentlemen,  it  is  here  that  I  presume  to 
ask  you—to  put  the  most  favourable  con- 
struction upon  every  act  and  every  word 
of  the  prisoner  at  the  bar,  what  can  you 
say,  what  can  any  man  dealing  with  the 
evidfflice  think,  of  this  part  of.  the  case, 
and  the  oonduct  of  the  prisoner  in  relation 
to  this  unfortunate  man  Budio  f  It  seems 
that  four  were  required  at  Paris.  Bemanrd, 
the  agent  in  England  (for  we  have  lost 
siglit  ofAUsop),  goes  to  a  wretched  lodging 
in  Bateman's  Buildings,  where  it  should 
seem  he  must  have  heard  of  Budio, 
Budio  does  not  appear  to  have  had  any 
previous  communication  with  or  know- 
ledge of  either  Orsini  or  Pierri  or 
Oomez^Qf)  What  he  knew  before  oT Bernard 
we  cannot  tell ;  he  is  not  here. 

[As  to  Budio*s  not  being  here,  he  has 
been  tried  and  sentenced  in  France ;  if 
brought  over  here,  he  could  not  be  sent 
back  under  the  ESxtradition  Act,  but  must 
have  been  0et  at  liberty  ;  if  he  had  been 
called  as  a  witness,  the  learned  counsel 
would  have  represented  hia  evidence  as 
worthless.] 

But  this  is  the  man  whom  the  prisoner 

(a)  See  above,  p.  999. 

(6)  It  appeared  on  the  trial  in  France  that 
Budio  or  de  Budio  had  been  in  previous  com- 
monication  with  Orsini.  See  die  acte  d'accusa- 
tlon,  below,  App.  H.  p.  1247. 


at  the  bar,  after  having  sent  over  to 
France  the  grenades,  the  revolvers,  and 
the  charges,  after  having  introduced  his 
friend  Orsini  under  false  names  to  another 
friend  in  Paris,  prepared  and  assisted  in 
all  that  was  necessary  for  the  temporary 
residence  in  Paris  of  the  three  parties 
who  were  assembled  there — this  is  the 
man  whom  he  sends  over.  A  fourth  is 
wanted,  and  the  prisoner  at  the  bar,  who 
expects  through  my  learned  friend  the 
sympathies  orEnG^lishmen,  goes  to  this 
man  Budio,  whom  he  finds  in  the  depths 
of  poverty  and  destitution,  who  has  a  wife, 
who  has  an  infant  child,  without  a  bed  to 
lie  upon,  without  clothes,  without  food, 
without  a  shilling,  borrowing  tenpence 
and  sixpence  and  fourpence  from  their 
fellow  lodgers  charitable  enough  to  save 
them  from  perishing.  This  is  the  man 
whom  he  prevails  upon  to  quit  that  wife, 
that  child,  that  conntn^  in  which  he  found 
at  least  an  asylum,  and  whom  he  sends  over 
to  Paris.  What  we  next  hear  of  him  is 
that  he  is  a  party  to  the  foul  murder  that 
has  been  committed,  and  is  seized  with 
the  implements  of  murder  upon  his  person, 
and  with  the  iIl*gotten  wealth  that  he  had 
obtained  in  a  pocket  he  wore 

Prisoner:  Non. 

Attorney- Oeneral :  Grentlemen,  I  hope  I 
am  correctly  stating  the  evidence.  This 
man  was  on  the  spot.  I  will  not  talk  of 
admissions ;  it  is  proved  to  demonstration 
and  is  not  denied.  I  will  say  no  more  than 
that  it  is  not  denied  that  he  was  one  of 
the  four  guiltv  parties  to  this  murder. 
He  was  found  the  same  night  at  his  lodging 
in  the  Bue  Montmartre.  I  will  say  nothing 
about  the  arms  which  were  about  him,  but 
on  his  person  was  found  a  sum  of  260  francs 
in  gola.  This  man,  who  but  ten  days  be- 
fore was  destitute  and  perishing  with  want 
and  cold  with  his  wife  and  child^  was 
found  with  260  francs  in  gold  in  his  pocket 
— I  hope,  gentlemen,  I  am  not  mistaking 
or  misapplying  the  evidence  in  this  case-^ 
was  doomed  to  that  act  and  that  destiny 
by  the  prisoner  at  the  bar.  He  goes  to 
this  man,  he  finds  him  in  the  condition 
which  I  have  represented,  he  deals  with 
him  by  slow  degrees,  first  a  trifling  sum 
of  2s. — ^I  think  that  was  given  to  his  wife ; 
then  the  sum  of  28,  or  4s.  ;  then  there  is 
something  to  enable  her  to  pay  a  little 
debt  which  she  had  incurred  to  her  fellow- 
lodger;  then  there  is  something  for  her 
to  take  the  clothes  out  of  pawn ;  then  a 
further  sum  of  money  is  given ;  then 
clothes  in  abundance  are  procured,  a  car- 
pet bag  is  obtained,  the  wife  is  promised 
12s,  a  week,  and  this  wretched  hired  assas- 
sin is  sent  to  Paris.  Well,  but  was  it  not 
known — was  the  purpose  for  which  he  was 
sent  there  not  known  P  '  Do,  gentlemen, 
dear  away  from  your  minds  all  argument. 
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and  above  all  anything  ih  the  nature  of 
eloquence  or  ferronr  of  language  on  one 
side  or  npon  the  other,  and  jnst  ask  yonr- 
selres,  if  Dr.  Bernard  sent  Mudio  over  to 
Paris  for  an  innocent  purpose,  or  even  for 
such  a  purpose  as  is  now  at  last,  at  the 
close  of  the  case,  suggested,  to  aid 
(though  be  knows  not  how)  but  to  aid, 
in  some  way  or  other,  in  some  future 
meditated  revolution  in  Italy — do  you 
think  when  ho  reached  Paris  and  when 
assassination  and  murder  were  proposed  to 
him— do  you  think  he  would  not  have 
started  back  in  horror  and  said,  '*  I  was 
sent  here  to  assist  in  freeing  my  country, 
in  doing  some  good  to  my  unfortunate  and 
oppressed  brethren  in  italy»  but  not  to 
commit  a  foul  murder  upon  the  person 
of  the  Emperor,  a  man  who  has  never 
injured  me,  and  in  such  a  way  that  I  may 
sacrifice  the  lives  of  many  of  my  fellow- 
creatures  who  have  never  injured  me,  who 
have  never  wronged  or  harmed  me  "  P  But 
instead  of  that  we  find  that  he  goes  over;  he 
reaches  Paris  I  think  on  the  8th  January ; 
he  goes  immediately  to  the  Bue  Mont- 
martre ;  Pierri,  another  of  the  murderers, 
was  there.  Oomez,  who  appeared  as  ser- 
vant or  inferior  to  Pierri,  was  imme- 
diately removed  to  the  Hotel  de  Saxe- 
Coburg.  Bftdio  takes  his  place,  sleeps 
in  the  same  room,  and  dwells  and  eats 
with  Pierri;  and  Orsini  goes  there  daily, 
and  on  the  day  itself,  no  less  than  twice. 
Buddo  remains  with  these  persons,  acting 
together  with  them  fVom  we  moment  of 
his  arrival  in  Paris  until  the  moment  at 
which  this  foul  attempt  was  made;  and, 
I  ask,  is  it  humanly  possible  to  dream  of 
or  imagine  a  lawful  reason,  an  honest 
cause,  for  which  he  could  have  been  sent 
to  Paris  with  the  subterfuge  which  I 
showed.  Mind,  I  am  not  saying,  because 
there  is  no  proof  of  it,  that  Dr.  Bernard 
had  anything  to  do  with  taking  out  his 
passport,  but,  as  he  was  communicating 
with  Budio,  in  Paris,  and  heard  from 
him  and  gave  his  message  to  his  wife 
that  he  was  well  and  would  soon  be  home, 
he  must  have  known  that  B^io  pro- 
ceeded to  Paris  under  a  false  name  and 
character,  he  must  have  known  where  he 
was  in  Paris ;  and  you  are  asked  to  sup- 
pose that  he  was  entirely  ignorant  of  the 
scheme  of  wickedness  which  was  in  the 
course  of  formation  and  preparation. 
Gentlemen,  this  is  the  man  whom  the 

Erisoner  at  the  bar  sends  over  to  Paris ; 
e  arrives  it  may  have  been  as  late  as  the 
11th,  but  at  all  events  he  was  in  Paris  on 
the  11th,  and  from  that  time  Oreini,  Pierri, 
Budio,  and  Gomez  met  together  and  acted 
together.  On  the  morning  of  the  14th 
they  met  together  for  a  considerable  time 
at  the  Bue  Montmartre ;  at  a  later  period 
of  the  day,  at  5  o'clock,  again  they  met 

^PLT  FOB  THB  CbOWV. 


together  for  some  time  at  the  Bue  Mont- 
martre ;  and  later  still,  and  but  a  short 
time  before  the  catastrophe,  they  met  in 
the  Bue  Monthabor.  The  four  are  seen  to 
leave  the  house,  one  of  them,  Ootnez,  carry- 
ing what  must  have  been  the  grenades,  and 
shortly  after  they  have  betaken  themselves 
to  the  scene  of  the  murder.  There  it  is  that 
Pierri,  before  the  attempt  can  be  made,  is 
seen  standing  at  the  private  entrance  past 
which  the  Emperor  must  proceed  in  per- 
son in  order  to  enter  the  theatre,  and  when 
he  is  searched  first,  there  is  found  upon 
him  one  of  these  grenades,  charged  within 
and  furnished  by  the  prisoner  at  the  bar, 
one  of  the  revolvers  which  the  prisoner 
had  sent  over,  under  the  false  pretences  to 
which  I  have  already  adverted  to  Outre- 
quin  in  Paris,  and  also  a  dagger,  in  regard 
to  which,  as,  God  be  thanked,  we  do  not 
make  such  things  in  this  country,  I  do 
not  charge  the  prisoner  with  aoy  partici- 
pation ;  but  is  it  to  be  supposed  that  BtuUo 
was  under  these  circumstances  taken  from 
the  poverty  in  which  he  had  been  steeped 
to  the  lips  and  sent  over  to  Paris,  and  that 
it  was  not  known  for  what  purpose  P 

Gentlemen,  why  was  it  that,  when 
Budio  had  gone  to  Paris  and  certain  events 
had  occurred,  the  prisoner  at  the  bar,  to 
whom  my  learned  friend,  with  a  degree 
of  irregularity  which  may  well  be  par- 
doned upon  such  an  occasion  as  this, 
wishes  to  impart  a  degree  of  surprise  and 
astonishment  when  he  heard  not  of  the 
murders  of  the  persons  in  the  street,  but 
at  the  attempted  assassination  of  the 
Emperor — ^why  is  it  that  the  prisoner  at 
the  bar,  if  he  had  hired  Budio  even  for 
the  comparatively  innocent  purpose  of 
raising  a  disturbance  or  even  a  revolution 
in  Italy,  when  he  heard  of  the  murdera 
and  that  an  attempt  at  assassination  had 
been  committed — why  did  he  not  then,  if 
the  purpose  suggested  was  not  feigned, 
why  did  he  not  then  disclaim  so  foul  a 
purpose  P  Why  did  he  continue  to  deal 
with  the  wife  in  the  secret  manner  and 
under  the  false  pretences  that  he  did  ? 

Gentlemen,  now  let  me  read  this  letter, 
and  that  will  complete  the  task  assigned 
te  me.  This  is  a  letter  written,  as  ap- 
pears by  the  postmark,  on  the  24th  Jan- 
uary, (a)  This  was  several  davs,  therefore, 
after  the  intelligence  of  this  unhappy 
scene  at  Paris  had  reached  this  country, 
and  this  is  a  letter  which  he  writes  to 
the  wife  of  Budio  at  Nottingham,  which 
arrived  there  after  she  had  left,  and  which 
must  have  been  forwarded  to  her  to  London. 

**  London,  Saturday. 

"Some  beneTolent  people  who  knew  yonr 
husband's  family  have  ordered  me  to  send  you 
24s.  on  Monday  morning,  the  day  after  to- 
morrow.   I  think  they  are  in  the  resolction  to 

(a)  See  above,  p.  981. 
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gire  yoa  18 J.  a  week  for  the  sopport  of  yoaraelf 
and  child  as  longasyoa  behaTe  properly,  afi  yoa 
have  done  before.  The  money-order,  which  wiU  be 
«ent  to  you  on  Monday  morning,  will  be  directed 
Kliza  Booth,  Poite  Restante,  NoUingham." 

Now,  this  is  in  a  feigned  hand  in  the 
writing  of  the  prisoner  at  the  bar,  and  is 
sent  in  pursuance  of  the  ensftgoment  which 
we  have  heard  of  to  allow  Mrs.  Rudio  120. 
a  week  during  the  absence  of  her  hus- 
band. Yon  have,  therefore,  this  history 
begun  in  fraud  and  falsehood ;  you  have 
it  closed  by  this  the  last  letter  which  we 
trace  to  the  prisoner  at  the  bar,  or  the  last 
which  can  be  found,  in  which,  again, 
there  is  a  falsehood,  in  which  he  seeks  to 
put  false  colours  upon  the  very  communi- 
cation which  he  is  making. 

Gentlemen,  these  are  the  circumstances 
under  which  the  case  comes  before  you. 
This  foul  and  horrid  murder  ncTer  coald 
have  been  committed  at  all,  the  lives  of 
these  unoffending  men,  the  victims  of 
this  act,  never  could  have  been  sacrificed, 
imless  the  four  who  did  the  guilty  deed 
had  been  aided  and  supported  by  agents 
and  willing  instruments  in  this  country. 
It  was  in  this  country  that  the  instruments 
were  manufactured  and  purchased  with 
which  the  murder  was  committed.  It  was 
in  this  country  that  the  charges  for  these 
instruments  were  also  manufactured  and 
purchased.  It  was  in  this  country  that  the 
firearms  were  purchased  which  were  in- 
tended to  provide  for  a  partial  failure  in 
the  attempt.  It  was  in  this  country  that 
all  that  was  done,  and  to  everv  act  and 
part  of  the  transaction  you  will  find  the 

Srisoner  at  the  bar  was  a  party.  He  has 
one  deeds  here  without  which  Orsini  and 
his  confederates  miffht  have  conspired  and 
have  planned  and  have  attempted  to  exe- 
cute their  plans  in  vain  at  Paris ;  and, 
when  we  are  asked  to  vindicate  and  to 
justify  the  course  which  we  have  adVised 
the  Crown  to  take  in  putting  this  man 
upon  his  trial  in  an  English  court  of  jus- 
tice, surely  I  may  ask  you  in  return  if  we 
are  not  bound— -bound  by  the  most  sacred 
of  obligations — fearlessly  to  do  justice  and 
to  bring  an  offender  to  punishment  if  he 
be  an  offender,  by  whose  means  multiplied 
murders  have  been  committed  upon  so 
many  unoffending  men  in  a  neighbouring 
country. 

Grentlemen,  we  are  not  upon  a  political 
question ;  we  are  not  upon  an  attachment 
to  one  monarch  or  one  sovereign  or 
another.  We  are  not  debating  on  the 
differences  between  free  institutions  and 
a  more  arbitrary  form  of  government. 
It  is  perfectly  immaterial  whether  the 
liberty  which  we  so  happily  enjoy  here 
should  be  participated  m  by  the  natives 
of  other  nations  on  the  continent  of 
Europe;  but  surely,  wherever  law  pre- 


vails, wherever  the  human  xsharacter  is 
respected,  wherever  virtue  should  exist 
—surely,  gentlemen,  you  may  say  that 
it  is  due  to  the  character  of  this  nation, 
of  her  Government,  of  her  Sovereign — 
nay,  of  her  laws,  that  if  this  foul  offence 
has  been  committed  in  this  country, 
and  has  led  to  the  commission  of  so 
much  of  which  you  have  heard  in  Paris, 
and  if  the  prisoner  at  the  bar  be  a  guilty 
party  to  that  offence— it  would  be  a  re- 
proach to  the  administration  of  justice 
mour  country,  and  to  the  national  charac- 
ter, if  those  to  whom  the  duty  is  as- 
signed had  failed  or  hesitated  to  put  him 
on  his  trial.  Gentlemen,  he  is  now  upon 
his  trial  before  you.  The  Sovereign,  the 
laws,  the  country  to  which  we  all  belong 
have  delivered  to  yon,  have  imposed  upon 
you,  the  duty  of  determining  upon  his 
guilt  or  his  innocence.  If  you,  gentlemen, 
upon  a  full  consideration  of  the  circum- 
stances which  have  been  proved  in  evi- 
dence before  you,  shall  think  that  there  is 
any  just  or  sound  reason  to  doubt  of  his 
guilty  participation  in  that  which  has  led 
to  the  sad  and  melancholy  results  of  which 
we  have  heard  so  much,  give  him  the  full 
benefit  of  that  doubt  and  send  him  forth 
from  this  court  a  free  and  an  acquitted 
man.  But,  gentlemen,  I  conclade  these  ob- 
servations, which  in  the  discharge  of  my 
duty  I  have  ventured  to  address  to  you, 
by  saying,  as  I  said  to  you  when  first  I 
addressed  you  on  this  important  case,  that, 
if  upon  the  whole  evidence  before  yon  you 
shall  unhappily  be  satisfied  of  his  guilt, 
your  duty  to  your  God  and  to  your  country 
re(|uireB  that  you  should  pronounce  him 
gnilty. 

Saturday,  April  17th. 

Summing  up. 

iK)BD  Campbell,  L.O.J. :  Gentlemen, 
you  are  aware  that  during  this  trial 
several  important  questions  of  law  have 
occurred.  Of  those  the  prisoner  will  have 
the  full  advantage,  and  if  any  of  them 
should  be  considered  fatal  to  this  prosecu- 
tion, he  will  be  absolved,  though  you 
shall  find  a  verdict  a^inst  him  upon  the 
question  of  fact  that  is  submitted  tor  your 
consideration.  He  will  have  the  advan- 
tage of  any  question  of  law  that  was  pro- 
pounded bv  nis  counsel,  or  that  may  be 
propoundea  hereafter,  if  it  should  be 
thought  still  fit  for  the  consideration  of 
the  15  judges.  You  are  the  judges  of  the 
fact,  and  the  important  fact  to  be  sub- 
mitted to  you  I  think  is  this.  Was  the 
accused  an  accomplice  in  the  design  to 
assassinate  the  Emperor  of  the  French  hj 
the  explosion  of  tne  grenades?  Techni- 
cally, ne  is  charged  as  being  accessory 
to  the  murder  of  Nicolas  Batty,  But, 
gentlemen,  I  think,  as  I  shall  explain  to 
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you  presently,  although  Nicolas  Baity 
might  not  be  i^  his  contemplation,  if  the 
death  of  Nicolas  Baity  was  the  natural 
and  probable  consequence  of  the  attempt 
that  was  made  to  assassinate  the  Emperor 
of  the  French,  the  charge  would  in  point 
of  fact  be  substantiated  against  those  who 
were  accessory  to  that  attempt.  All  that 
I  shall  have  to  lay  down  to  you  in  point  of 
law  is  this,  ihat  you  are  to  consider,  for 
the  purpose  of  this  trial,  that  the  defendant, 
8ifnon  Bernard,  while  he  was  residing  in 
the  United  Kingdom,  was  a  subject  of  Her 
Majesty.  He  had  an  asylum  here,  he 
was  protected  by  the  English  law,  and  he 
was  Dound  by  the  English  law  in  the  same 
manner  as  any  of  Her  Majesty's  native 
born  subjects.  Bat  then,. I  must  tell  you, 
that,  upon  this  charge,  he  is  not  liable  for 
anything  that  was  done  by  him  out  of  the 
tlnited  Kingdom,  and  you  are  to  consider 
whether  by  the  evidence  he  is  proved  to 
have  done  anything^  within  the  United 
Kingdom  to  make  him  an  accomplice  in 
this  design. 

Now,  gentlemen,  as  I  observed  to  you, 
although  he  did  not,  certainly  could  not, 
contemplate  this  death  of  the  individual 
Nicolas  Batty,  because  he  was  probably 
not  aware  of  his  existence ;  if  he  antho- 
rised  the  employment  of  the  grenades  for 
the  purpose  of  assassinating  the  Emperor 
of  tne  French,  and  you  should  be  of 
opinion,  which  in  that  case,  I  think  you 
can  hardly  fail  to  be,  that  the  death  of 
Nicolas  Batty  was  a  probable  consequence 
of  that  act,  then  he  will  be  just  as  much 
an  accomplice  in  the  murder  of  Nicolas 
Batty  as  if  he  had  been  the  object  ikgainst 
whom  the  attack  was  made. 

I  need  not  remind  you  that  your  verdict 
is  to  be  governed  entirely  by  the  evidence 
which  has  been  laid  before  you.  You 
have  taken  a  solemn  oath  of  which  I  need 
not  remind  you  to  find  a  verdict  according 
to  the  evidence.  A  number  of  topics  have 
been  submitted  to  you  which  I  must 
say  seem  to  me  to  oe  irrelevant.  The 
Court  could  not  properly  interfere  to 
cbeck  the  urging  of  those  topics  lest  it 
should  be  supposed  that  the  prisoner's 
counsel  was  restrained  from  urging  topics 
that  he  thought  might  be  of  service  to 
his  client;  but  we  know  nothing  here 
of  politics,  we  know  nothing  of  Lord 
Pdlmerston*s  government  or  of  Lord 
Derby* s  government,  still  less  of  any 
foreign  dictation  or  of  a  desire  of  pleas- 
ing or  a  dread  of  offending  the  Sovereign 
of  any  foreign  state.  You,  gentlemen,  a 
British  jury,  will  act  in  an  independent 
manner  and  find  a  verdict  aocoraiuff  to 
your  consciences.  I  shall  feel  it  my  duty 
to  lay  before  you  the  whole  of  the  evi- 
dence which  was  adduced  for  the  purpose 
of  establishing  the  complicity  of  the  party 

Sumcuro  up. 


accused,  lest  I  should  by  any  summary 
or  abridgment  omit  something  that 
might  be  material  for  the  accused.  I 
shall  not  think  it  necessary  to  read  over 
the  evidence  which  is  ^ven  to  prove  what 
is  not  disputed.  It  is  now  a  matter  of 
history,  and  never  can  be  doubted,  that  on 
the  evening  of  the  14th  of  January  last 
there  was  an  attempt  made  to  assassinate 
the  Emperor  of  the  French  by  the  explo- 
sion of  grenades,  that  Orsini,  PierH,  Gomez, 
and  JRvdio  took  a  part  in  that  attempt, 
that  it  failed  with  regard  to  the  Emperor. 
He  was,  I  might  almost  say,  miraculously 
preserved,  but  a  great  destruction  was 
the  consequence,  156  persons  were 
wounded,  511  wounds  were  inflicted, 
several  died  either  on  the  spot  or  im- 
mediately afterwards,  and  among  those 
who  came  to  this  untimely  melancholy 
end  was  Nicolas  Batty,  one  of  the  Grardcs 
de  Paris,  then  in  attendance  on  the  Em- 
peror. He  received  severe  wounds  from 
the  fragments  of  the  grenades,  and  the 
next  day  he  died.  Therefore,  I  think  you 
will  have  no  difficulty  in  coming  to  the 
conclusion  that  Nicolas  Batty  died  from 
the  explosion  of  those  grenades,  and  that 
those  grenades  were  exploded  for  the  pur- 
pose of  assassinating  toe  Emperor  of  the 
iVench.  1  may  likewise  mention  that  it 
appears  by  the  early  witnesses  that  Pierri 
was  arrested  before  the  explosion  at  the 
private  entrance  generally  made  use  of  by 
the  Emperor. 

Now,  ffentlemen,  I  will  go  over  the  evi- 
dence which  has  been  adduced  to  show 
that  the  prisoner,  Simon  Bernard,  was  an 
accomplice  in  that  design. 

[The  learned  judge  proceeded  to  read 
Taylor* s  evidence, (a)  observing  that  it  was 
proved  beyond  ail  doubt  that  tbe  grenades 
which  exploded  on  January  14th  had  been 
manufactured  by  Taylor  for  AUsop,  The 
cross-examination  of  the  witness  aogers  (6) 
seemed  to  suggest  for  the  defence  that  the 
prisoner  had  really  used  instruments  re- 
sembling the  grenades  for  gas  experi- 
ments, but  that  contention  had  after- 
wards been  abandoned.  Allsop^s  letter  of 
January  1st,  1857,  to  Bernard  was  not 
given  in  evidence  to  show  that  Bernard 
at  that  time  was  in  favour  of  assassination, 
but  with  a  view  to  the  state  of  his  mind 
and  tbe  knowledge  that  he  possessed.] 

Gentlemen,  when  you  come  afterwards 
tc*  consider  what  Bernard  did  along  with 
AUsop,  and  his  future  connection  with 
him  respecting  the  grenades  and  respect- 
ing the  revolvers,  and  respecting  the 
engagement  of  Eudio  to  ao  over  to  Paris, 
you  will  bear  in  mind  uiat  he  had  re- 
ceived, and  must  be  taken  to  have  read, 

(a)  See  above,  p.  926. 
(6)  See  above,  p.  928. 
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this  letter  from  AlUop  to  him  on  the  Ist 
of  January,  1857.  [The  learned  jnd^e 
read  the  letter,  (a) J  Gentlemen,  yon  will 
consider  for  yonrsolves,  whether  this  does 
not  intimate,  not  only  a  wish,  hat  a  deter- 
minatioQ  on  the  part  of  AUsopf  to  arrange 
snch  a  plot  as  was  afterwards  formed. 
[The  next  evidence  proved  that  the  nnox- 
ploded  grenade  captnred  on  Pierri  was 
charged  with  the  same  materials  that  Ber- 
nard was  proved  to  have  parchased.  Then 
it  was  proved  that  thronffh  an  introdaction 
obtained  by  Bernard,  AUsop  sncceeded  by 
the  month  of  October  in  raising  4,500Z. 
by  mortgage  on  his  property  at  Redhill, 
and  it  wonld  be  for  the  jnry  to  say  whether 
a  considerable  part  of  that  sum  was  not  sup- 
plied to  and  distributed  among  those  who 
were  concerned  in  this  plot.  Elizabeth 
Cheeney,  Ortini's  landlady,  spoke  to  Ber- 
nard opening  Orsi/ni'a  letters  when  he  was 
absent.  In  cross-examination,  she  stated 
that  Oreini  had  ^ven  notice  that  he  in- 
tended to  leave  his  honse,  and  had  often 
spoken  of  going  to  Ita1y.(&)  That  was  eli- 
cited as  a  ionnaation  for  the  inference  that 
OrsinVs  intention,  when  he  left  Bngland, 
was  to  proceed  to  Italy,  to  promote  a 
revolution  there,  and  that  he  had  no  in- 
tention of  doing  anything  against  the 
Emperor  of  the  French.  She  also  stated 
that  after  the  attempt  on  the  14th  of 
January,  the  prisoner  expressed  his  sur- 
prise at  what  had  happened.  The  next 
evidence  proved  that  Orsini  went  to  Bel- 
gium and  France  with  AlUop's  passport, 
and  passed  under  the  name  of  Allaop. 
Then  came  the  important  witness  Oiorgi,{c) 
who  proved  that  Bernard  induced  him 
to  convey  certain  instruments  resembling 
the  grenades  to  Brussels,  representing 
that  they  were  connected  with  the  manu- 
facture of  gas.  It  would  be  for  the 
jury  to  say  whether  there  could  be 
any  doubt  that  these  gas-irons  were  the 
grenades  that  had  been  manufactured  for 
AlUop  by  Ta/ylor.  There  was  a  good  deal 
of  cross-examination  as  to  how  many 
holes'^n  the  grenades  the  witnesses  could 
swear  to.  It  would  be  for  the  jury  to  say 
how  far  they  considered  the  witnesses 
should  be  able  to  tell  the  right  number  of 
holes,  as  thej  did  not  pay  attention  to 
them,  and  did  not  count  them.  Giorgi 
appeared  to  have  been  an  innocent  agent 
in  the  whole  matter,  though  he  had  been 
arrested  on  suspicon,  and  to  have  no 
reason  for  being  under  any  apprehension 
which  could  induce  him  to  misrepresent 
what  occurred.  According  to  him,  what 
he  received  from  Bernard  he  took  to 
Brussels,  and  it  would  be  for  the  jury  to 
say  whether  the  inference  was  not  that 

(a)  See  above,  p.  938. 
(6)  See  above,  p.  946. 
(c)  See  above,  p.  949. 
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these  same  articles  were  forwarded  to 
Paris  and  used  in  the  attempt.  Nor  was 
there  any  reason  to  doubt  the  good  faith 
of  Fourmarier  or  the  Bighenzis.  Madame 
Bighenzi  stated  that  she  had  counted 
twenty-five  holes. (a)  She  seemed  to  have 
made  a  more  caref\il  drawing  than  her 
husband.  There  was  no  reason  to  suppose 
that  this  statement  of  hers  was  an  after- 
thought, because,  in  re-examination,  it 
appeared  that  she  had  already  been  ex- 
amined before  the  British  Vice-Consul, 
and  her  examination  there  was  produced, 
and  might  have  been  given  in  evidence 
against  ner,  if  at  all  at  variance  with  what 
she  stated  in  the  box.  The  learned  iudge 
proceeded  to  read  Zeghera*  evidence.  (6)] 

Now,  gentlemen,  here  are  these  articles 
which  had  been  manufactured  by  Taylor 
for  Allaop  in  the  possession  of  Bernard^ 
brought  to  Brussels  at  his  desire,  and 
there  seen  by  him,  and  then,  by  the  con- 
trivance which  was  resorted  to  of  having 
Zeghera  take  them  with  a  horse  to  Paris, 
they  are  taken  by  Zeghera  to  Paris,  and 
there  delivered  to  OravrU. 

[On  HolWa  evidence  (c)  the  learned 
judge  observed :]  Now,  gentlemen,  these 
are  very  remarkable  instruments;  these  are 
revolvers  purchased  by  Pierri  and  Oravni 
on  the  29th  of  October,  and  it  will  be  for 
you  to  say  whether  these  same  revolvers 
were  on  the  2nd  of  Janaary  in  the  posses- 
sion of  Bernard,  and  forwarded  by  nim  to 
Paris,  under  the  representation  tnat  they 
were  articles  of  commerce,  and  whether 
they  were  not  meant  to  be  for  the  use  of 
Pierri  and  Oravni,  who  had  bought  them 
on  the  29th  of  October. 

[As  to  King* a  evidence,  ((Q  the  learned 
judge  observed:]  Now,  gentlemen,  this 
IS  very  important  evidence  for  the  prose- 
cution, and  was  a  topic  in  favour  of  the 
prisoner.  Against  him,  it  is  proof  of  his 
sending  these  revolvers  on  the  2nd  of 
January,  when  Oraini  and  Pierri  were  in 
Paris,  corresponding  with  them  and  send- 
ing them,  as  you  will  see  under  the  pre- 
tence that  they  were  articles  of  commerce, 
but  sending  them  to  be  taken  by  Oravni, 
and  used  by  him  for  such  purpose  as  he 
might  think  fit.  On  the  otner  hand, 
gentlemen,  you  will  observe  the  language 
used  by  the  prisoner,  which,  if  he  really 
spoke  seriously  and  sincerely  and  dii^- 
closed  everything  that  he  knew  at  that 
time,  would  operate  strongly  in  his  favour ; 
because,  although  he  mi^ht  have  some 
plot  in  contemplation  against  the  French 
Government,  if  it  did  not  involve  the  life 
of  the  Emperor,  however  he  mieht  be 
answerable  m  some  dhape  or  another,  he 

(a)  See  above,  pp.  989,  999. 
(6)  See  eibioye,  p.  963. 
(o")  See  dbove,  p.  967. 
Id)  Se6  above,  p.  969. 
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woald  not  be  answerable  in  this  shape. 
The  question  being  pnt  to  him  by  the  wit- 
ness, ' '  What,  Monsienr  Bernard^  are  yon 
going  to  Paris?" — He  answered,  '*No,  I 
shall  go  there  when  the  other  one  oomes 
back  here  again,"  whioh  looks  more,  as  if 
there  had  been  a  revolntiou  contemplated 
in  which  the  life  of  the  Emperor  would  not 
be  sacrificed.  At  the  same  time, gentlemen, 
it  is  for  you  to  consider  whether  he  might 
not  make  use  of  this  expression  without 
disclosing  all  that  he  knew;  and,  if  he 
had  known  that  the  life  of  the  Emperor 
was  to  be  the  object,  and  that  he  was  to 
be  sacrificed  in  the  attempt,  one  would 
hardly  suppose  that  he  would  make  a 
declaration  to  that  effect.  However,  gen- 
tlemen, it  is  for  you  to  say  how  far  that 
declaration  operates  in  bis  favour. 

[Coming  to  the  evidence  of  M.  Outre- 
quiny(a)  and  the  prisoner's  letter  of  Decem- 
ber 8th,  1857,  introducing  Orsini  to  him 
under  the  name  of  AlUop,  the  learned 
judge  observed :  ]  Gentlemen,  by  this 
letter  he  introduces  Orsi/ni,  of  whose 
designs  you  are  to  say  whether  or 
not  he  could  be  ignorant — his  designs 
against  the  French  Qovemment  —  he 
introduces  him  as  an  English  gentleman 
going  to  pass  a  short  time  in  Paris, 
and  to  spend  a  little  money  there,  and 
who  wanted  the  assistance  of  Monsieur 
Outrequin  in  the  purchases  that  he  was  to 
make  while  there :  this  introduction  of  Ch'- 
Hni  to  Outrequin  under  the  name  o^AUeop, 
considering  the  intimacy  that  existed  be- 
tween Orsini  and  Bernard,  and  the  know- 
ledge  that  Bernard  had  of  Orsini  s  de- 
signs, is  of  a  very  mysterious  nature. 

Gentlemen,  I  might  ask  you,  as  men  of 
business,  men  of  intelligence,  whether 
this  does  not  disclose  an  intention,  under 
the  cover  of  a  commercial  transaction 
to  pass  these  revolvers  to  Paris,  that  they 
might  be  given  to  Orsini  to  make  use  of 
in  this  attempt,  as  there  would  be  a  diffi- 
culty, without  resorting  to  such  a  con- 
trivance, to  have  them  transmitted  to 
Paris  for  the  use  of  those  to  whom  they 
were  necessary. 

[The  evidence  of  the  Outreqmns  showed 
how  the  revolvers  which  Pierri  and  Orsini 
had  purchased  in  Birmingham  were,  by 
the  prisoner's  instrumentality,  conveyed 
to  them  in  Paris.  After  deahne  with  the 
evidence  as  to  the  passports,  (6)  the  learned 
judee  proceeded  to  read  Miea  Budio*s 
evidence,  (c)  and  the  letter  written  to  her 
by  the  prisoner  in  a  disguised  hand  after 
January  14th.  There  was  nothing  in  the 
witness's  evidence  to  throw  discredit  upon 
her;  and,  as  to  her  being  supported  by 
the  police,  she  was  wholly  destitute,  and,  I 

(a)  See  above,  p.  970. 
(6)  See  above,  p.  975. 
(c)  See  above,  p.  977. 
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if  she  was  to  be  a  witness  at  all,  that 
course  was  neoessary^.  The  learned  judge 
proceeded  to  deal  with  the  evidence  as  to 
Orsini* s  changing  a  large  sum  in  ffold  for 
banknotes  at  the  Bank  of  England,  three 
of  which  notes  were  afterward  proved  to 
have  been  changed  by  the  prisoner,  and 
one  of  which  was  found  on  Fierri,  He 
then  proceeded  to  read  over  the  evidence 
as  to  the  attempt  in  Paris,  and  the  arrest 
of  Befima/rdt  and  concluded  as  follows:] 
Now,  gentlemen,  that  is  the  whole  of 
the  evidence  on  the  part  of  the  Grown. 

On  the  part  of  the  accused  no  evidence 
has  been  given.  You  have  heard  an  im- 
pressive address,  and  I  beseech  you  to  pay 
all  due  attention  to  everything  that  was 
urged  that  afiects  the  merits  of  this  case 
and  all  the  observations  that  have  been 
made  upon  the  witnesses,  and  upon  the 
probabilitv  or  improbability  of  their  testi- 
mony, ana  as  to  the  credit  that  is  to  be 
given  to  it.  AU  these  are  ^erj  fit  topics 
for  your  consideration,  and  I  earnestly 
implore  you  to  give  all  due  weight  to 
those  observations.  As  to  the  other  topics 
to  which  I  before  alluded,  although  we 
thought  that  we  could  not  at  all  interpose. 
I  think  they  are  all  wholly  irrelevant. 
Whether  you  are  admirers  of  the  character 
or  conduct  of  the  Emperor  of  the  French, 
or  whether  you  condemn  his  character  or 
conduct,  cannot  in  the  remotest  degree 
influence  your  verdict. 

Gentlemen,  the  great  reliance  upon  the 
merits,  as  it  seems  to  me,  that  was  made 
by  the  learned  counsel  in  his  address  to 
vou,  consisted,  not  in  saying  that  these 
balls  were  for  any  discovery  in  gas,  but 
that  they  were  not  for  any  purpose  of 
assassination,  that  they  were  to  be  used 
as  instruments  or  war.  He  says  that 
there  was  in  contemplation  a  revolution 
in  Italy,  that  Monsieur  Bernard  with 
others  was  engaged  in  that,  and  that  he 
was  assisting  in  collecting  instruments  of 
war  in  Paris  for  the  purpose  of  that  revolu- 
tion. 

Now,  gentlemen,  if  these  grenades  were 
for  military  purposes,  if  that  should  be 
your  conclusion,  I  think  your  verdict 
ought  to  be  a  verdict  of  not  guilty, because, 
although  it  might  and  would  be  an  ofience 
in  this  counti^  for  either  natives  or 
forei^ers  residing  in  this  country  to  plot 
in  this  countiry  and  to  prepare  the  means 
of  invading  a  foreign  country,  (a)  that  is  not 
the  ofi*ence  that  is  now  laid  to  the  charg^e 
of  the  prisoner.  The  ofience  here  laid  to 
his  charge  is  that  of  being  accessory  to  a 
plan  for  sssassinatiuff  the  Emperor  of  iho 
French,  which  produced  the  death  of 
Nicolas  Batty,  one  of  the  Gardes  de 
Paris,  whose  life  was  sacrificed  on  that 
occasion,  and,  unless  you  believe  that  the 

(a)  See  the  authorities  cited  above,  p.  89 In. 
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prisoner  was  imi)licated  in  that  conspiracy 
I  think  he  is  entitled  to  ^onr  verdict. 

But  then,  gentlemen,  it  is  for  yon  to  say 
if  yon  believe,  as  there  is  strong  evidence 
to  show,  that  he,  having  been  acquainted 
with  AlUop*9  views,  and  knowing  that 
AlUop  haa  got  these  grenades,  if  yon 
believe  that  he  assisted  in  bavins  them 
transported  to  Brussels,  that  he  bought 
the  materials  for  making  the  falminating 
powder;  if  yon  believe  that  he  in  this 
country — again  I  warn  yon  that  yon  are 
only  to  find  him  guilty  upon  acts  that  he 
did  in  this  coun^,  living  in  the  United 
Kingdom,  and  owing  a  temporary  allegi- 
ance to  our  sovereign — but  if  you  should 
believe  that  he,  on  the  2nd  of  January, 
sent  over  these  revolvers  with  a  view  that 
they  should  be  used  in  consummating  the 
plot  that  had  been  formed  against  the  life 
of  the  Emperor;  if  you  should  believe 
that  he  engaged  Budvo^  knowing  that  the 
party  then  assembled  in  Paris  wished  to 
have  a  fourth  man  to  act  for  that  pur- 
pose, knowing  what  that  purpose  was, 
why  then,  gentlemen,  there  will  be  only 
one  inference  to  be  drawn,  that  he  had 
that  guilty  knowledge  and  that  he  was  an 
accomplice. 

G-entlemen,  it  is  for  you  to  draw  your 
own  conclusions,  the  verdict  must  be  yours 
and  yours  alone.  You  will,  without  refer- 
ence to  the  considerations  of  any  govern- 
ment at  all,  or  of  any  foreign  government, 
you  will  draw  your  own  concmsions  from 
the  evidence,  but  you  will  likewise  con- 
sider that  letter  in  the  disguised  hand,  (a) 
which  was  written  after  the  assassination 
plot  had  been  attempted,  and  when  all  the 
circumstances  were  known,  and  you  will 
consider  whether  that  letter  may  not 
afibrd  evidence  of  a  bygone  conclusion, 
and  a  bygone  purpose  on  the  part  of  the 
accused. 

Oentlemen,  I  will  only  advise  you  not 
at  all  to  be  led  away  by  the  notion,  if  yon 
do  come  to  the  conclusion  that  the  party 
accused  had  that  guilty  knowledge,  and 
that  he  was  an  accomplice  in  this  con- 
spiracy, not  to  be  at  all  deterred  ft<om 
doing  your  duty,  by  any  apprehension 
that  such  a  verdict  will  interfere  with  the 
asylum  that  it  has  been  the  glory  of  this 
country  ever  to  afford  to  x)er8ecuted 
foreigners.  That  glory  I  hope  ever  will 
belong  to  our  country.  Bat  that  ac^lum 
amounts  to  this,  that  they  are  at  liberty 
to  come  to  our  country  and  to  remain  in 
our  country  and  to  leave  our  country  at 
their  own  will  and  pleasure,  and  that  they 
cannot  be  disturbed  by  the  government  of 
the  country  as  long  as  they  obey  the  laws 
of  the  country;  but  they  are  under  the 
same  laws  as  native-born  subjects,  and,  if 
they  Tiolate  those  laws,  they  are  liable  to 

(a)  Ses  above,  p.  981. 


be  prosecuted  and  to  be  punished  as  native- 
born  subjects  of  the  Que^i.  I,  therefore, 
entreat  you,  gentlemen,  to  treat  this  case 
as  if  Simon  Semard  had  been  bom  within 
the  metropolis  of  this  kingdom  to  which 
we  belong.  Treat  him  as  you  would  a 
native-bom  subject,  make  his  case  exactly 
the  same  as  it  would  have  been  then ;  and 
I  do  not  believe  that  in  point  of  law  it 
makes  any  difference.  I  advise  you,  at 
all  events,  to  treat  him  exactly  as  you 
would  if  he  had  been  a  native-born  subject, 
as  if  he  had  been  AUsop,  accused  of  having 
entered  into  this  conspiracy ;  and  if  in 
that  case  you  find  that  ne  was  implicated 
in  the  conspiracy  and  that  he  had  a  guilty 
knowledge  and  a  guilty  purpose,  and  that 
he  did  plot,  with  others,  the  death  of  the 
Emperor  of  the  French,  I  think  it  will  be 
your  duty  to  find  a  verdict  of  guilty.  With 
these  observations  I  must  leave  the  case 
in  your  hands.  I  say  if  you  have  any 
reasonable  doubt  of  the  guilt  of  the  pri- 
soner, he  ou^ht  to  have  the  benefit  of  tnat 
doubt,  but  if  you  have  no  reasonable 
doubt,  it  is  certainly  a  duty  that  you  owe 
to  yourselves  and  to  year  country  to  find 
a  verdict  of  guilty. 

Prieoner:  I  solemnly  declare  that  the 
words  which  have  been  spoken  or  quoted 
by  the  judge  with  reference  to  the  balls 
are  not  correct,  and  that  the  balls  which 
were  taken  by  Oiorgi  to  Brussels  were  not 
those  which  were  used  in  Paris.  I  could 
have  brought  evidence,  but  I  would  not 
compromise  anybody.  I  have  not  brought 
evidence  here,  because  I  am  not  accus- 
tomed to  compromise  others.  I  declare 
most  solemnly  that  I  am  not  a  hirer  of 
assassins.  It  is  known  that  Budio  deol&rod 
upon  his  trial  that  he  directed  himself  to 
go  to  Orsini.  Of  the  blood  of  the  victims 
of  the  14th  of  January  there  was  nothing 
in  my  heart  more  than  in  that  of  anyone 
here.  My  only  wish  is  to  crush  despotism 
and  tyranny  everywhere  it  appears.  I 
have  conspired — I  will  conspire— it  is  ray 
duty  to  crush  despotism— my  sacred  duty 
— but  never,  never  will  I  be  a  murderer. 

The  junr  retired  at  twenty  minutes  to 
three,  and  returned  into  Court  at  four 
o'clock. 

OUrh:  Gentlemen,  have  you  agreed 
upon  your  verdict? 

Forema/n :  We  have. 

Clerk :  Do  yon  find  the  prisoner  at  the 
bar  Guilty  or  Not  GuOtyP 

Faremcm :  Not  Guilty.(a) 

(a)  **  Od  the  annoimcement  of  this  deciuon,  a 
scene  octfarred  unexampled  perhaps  in  an  Eng- 
lish  tribunal.  From  the  gallery  first,  and  then 
in  an  instant  afterwards  from  the  floor  of  the 
•  coon,  proceeded  a  shout  of  exultation.  Vainly 
^  did  the  Lord  Chief  Justice  endeavour,  by  voice 
and  gesture,  to  still  the  tumult,  and  as  powerlesi 
were  the  stentorian  lungs  of  ]M^.  Barker,  though 
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Priion^ :  In  Bngliknd  there  will  always 
be  liberty  to  crush  tyranny. 

There  was  another  indictment  found 
against  the  prisoner  for  the  murder  of 
Eughne  Eiqui^.  A  jury  haying  been 
sworn,  a  verdict  of  Not  Gruilty  was  taken 
on  this  indictment  by  consent. 

The  prisoner  was  removed  from  the  bar 
in  Gustodj,  pending  the  trial  of  an  indict- 
ment which  had  been  found  aminst  him 
for  conspiracy,  at  the  Oentral  Criminal 
Court  on  April  5th,  and  removed  by  cer* 
iitfTCuri  into  the  Queen's  Bench,  pursuant 
to  a  previous  order  of  March  Slst. 

This  indictment  charged,  first  count,  that  Simon 
Bernard,  Thomaa  A1Uk>p,  Felloe  Orsini,  Joseph 
Andreas  Pierri,  Antonio  Qomes,  and  Carlo 
Budio,  being  evil-disposed  persons,  and  wickedly 
devisiug  and  intendmg  to  excite  jealousies  and 
dissensions  between  Our  Lady  the  Qaeen  and 
His  Imperial  Hajesty  Louis  Napoleon,  Emperor 
of  the  French,  and  between  the  liege  subjects  of 
the  Queen  and  the  subjects  of  his  said  Imperial 
Majesty,  and  to  stir  up  discontent  and  disaffec- 
tion among  the  liege  subjects  of  our  said  Lady 
the  Queen,  and  to  disturb  the  public  peace  [on 
the  16th  of  October,  and  other  daysl,  within  the 
jurisdiction  of  this  Court,  unlawrnlly  and  wick- 
edly did  amongst  themselves  conspire,  combine, 
confederate,  and   agree  together,  feloniously, 

exerted  to  their  utmost  to  restore  sUence.  The 
prisoner,  who  was  extremely  excited,  flourished 
his  white  pockethandkerchiBf  over  his  head,  and 
several  times  attempted  to  speak.  By  this  time 
the  verdict  had  reached  the  ears  of  the  crowd 
assembled  outside  the  Old  Bailey,  and  the  rap- 
turous cheer  which  they  raised,  and  afterwards 
repeated,  could  be  heard  within  the  court.  The 
judges,  unable,  and  perhaps  unwilling,  to  check 
this  spontaneous  ebullitiou  of  popular  feeling, 
but  yet  not  liking  to  sanction  it  by  their  pre- 
sence, rose  to  depart.  The  look  of  Lord  Camp- 
hell  at  this  moment  was  of  itself  a  study. 
Slightly  ruflled  at  the  defiance  which  had  heen 
shown  to  his  authority,  his  lordship  still  retained 
his  good  humour,  and  seemed  to  yield  a  mo- 
mentary homage  to  the  vox  populi.  It  may 
reasonably  be  presumed  that  he  could  not  have 
been  indifferent  to  the  result  of  a  trial  in  which 
he  had  played  so  conspicuous  a  part ;  but  what- 
ever his  feelings  may  have  been  in  that  respect, 
it  was  impossible  for  a  spectator  to  divine  them 
from  hk  countenance.'* — Times,  April  19th, 
1858. 

.  <'  The  Life  of  Lord  Campbell,"  by  the  Hon. 
Mrs.  Hardcastle,  vol.  2,  p.  358,  contains  the 
following  extract  from  his  diary  :  — 


}**  However,  the  trial  that  has 
most  fixed  public  attention 


A  JO.  1868, 
May  9. 
was  that  of  Bernard,  the  French  refugee,  for 
being  an  accomplice  in  the  plot  to  assassinate 
the  Emperor  of  the  French ;  the  formal  shape 
of  the  indictment  being  that  he  was  accessory 
to  the  murder  of  those  who  were  actnally  killed 
by  the  explosion  of  the  grenades  at  the  door 
of  the  Opera  House  in  the  Bue  Le  Peletier  at 
Paris.    All  Europe   looked   on   with    intense 


wickedly,  and  maliciously  to  kill  and  mordsr 
his  said  Imperial  Majesty  the  Emperor  of  the 
French  [and  procured  grenades,  &c.,  setting  out 
^  overt  act]. 

The  second  count  charged  a  conspiracy  to 
murder  divers  French  subjects  unknown. 

The  third  count  chained  a  conspiracy  feloni- 
ously to  kill  and  murder  the  Emperor  of  the 
French,  being  a  sovereign  in  aUianee  and  amity 
with  Our  Lady  the  Queen,  (a) 

"On  Tuesday,  April  20th,  Bema/rd  was 
brought  up  in  the  Court  of  Queen's  Bench 
to  be  bailed,  and  entered  into  bis  reoog- 
nizanoes,  himself  in  1,0002.,  with  two  sure- 
ties (Mr.  Peter  BtuaH,  of  Liverpool,  and 
Dr.  Eppe,  of  Great  Bussell  Street,  Blooms- 
bury),  m  500/.  each. 

On  April  22nd,  the  AUomey-Cfeneral 
stated,  in  the  House  of  Commons  (Han- 
sard, vol.  149,  p.  1486)  in  answer  to 
Mr.  Boehuck,  that  it  was  not  intended  to 

Sroceed  with  the  trial  for  conspiracy,  in 
eference  to  the  maxim,  N&no  debet  hie 
vexaH  pro  eddem  caued,  seeing  that  the 
evidence  must  have  been  nearly  the  same 
as  on  the  trial  for  felony. 

Materials  made  use  of. — The  shorthand 
notes  in  the  Treasury  Solicitor's  Library; 
the  report  in  1  F.  and  F.  240. 

curiosity,  and  all  the  world  was  astonished  at 
hearing  a  verdict  of  Not  Guilty  pronounced. 

"  I  received  various  anonyknous  letters  abus- 
ing me  for  unfaimesi  to  the  accnsed,  some  of 
them  comparing  me  to  JefEreys. 

**  Although  I  by  no  means  relished  the  plan 
of  prosecuting  for  the  capital  char^,  which  was 
attended  with  many  legal  difficulties,  X  summed 
up  strongly  for  a  conviction,  as  the  evidence 
was  overwhelming  to  establish  the  complicity  of 
the  accused.  Nevertheless,  I  cared  little  about 
the  acquittal,  and  it  saved  me  from  considering 
the  points  of  law  reserved  for  the  Court  of 
Criminal  Appeal  in  case  of  a  conviction.  The 
French  nation  took  the  acquittal  more  calmly 
than  I  had  anticipated.  I  had  the  satisfaction 
to  see  my  summing  up  at  full  length  in  the 
Moniteur,  with  some  compliments  to  '  Mons.  le 
Lord  Chef  Justice.'  I  have  still  to  try  at  the 
sittings  after  Trinity  Term,  in  the  Court  of 
Queen's  Bench,  two  informations  for  libels 
charged  to  have  been  intended  to  recommend 
the  assassination  of  the  Emperor."  See  Beg»  ▼. 
Truelove  and  Beg,  v.  Tchorzewski  below,  App. 
A,  p.  1091,  and  Jjoid  Campbell's  remarks  there 
quoted.  On  April  22nd,  Bethell  stated  in  the 
House  of  Commons  that  Lord  Pahnerston*6 
Grovemment  before  going  out  of  office  had 
decided  that  there  was  no  reasonable  ground 
upon  which  anyone  could  expect  that  the 
capital  charge  could  be  maintained  successfully. 
Kelly,  A.  G.,  replied  that,  on  the  contrary  no 
doubt  had  been  felt  by  the  magistrate  or  the 
counsel  prosecuting  before  him,  and  that  at  the 
trial  the  prisoner's  counsel  had  not  thoo^t 
tight  to  claim  an  acquittal  as  a  matter  of  agtA. 
Hansard,  vol.  149,  pp.  li8S>149a  See  also 
Ashley,  Life  of  Palmerston,  vol.  2,  p.  142. 

(a)  Indictments,  Queen's  Bench,  1868,  50. 
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Ex  parte  JOHN  ANDERSON  ROBERTSON. 

In  re  THE  GOVERN OR-GENERAL  AND  EXECUTIVE  COUNCIL 

OF  NEW  SOUTH  WALES. 


Proceedings  befobe  the  Judicial  Committee  op  Her  Majesty's 
Privy  Council  on  the  218t  July  1857,C)  -^nd  14th  of  June 
1858.0    Reported  in  11  Moo.  P.O.  288. 

Petition  to  the  Judicial  Committee  to  rescind  leave  to  appeal,  pursuant  to  22  Greo.  3.  c.  75.,  from 
an  order  made  by  the  Gk>vemor  and  Council  of  New  South  Wales,  amoving  the  petitioner  from 
the  office  of  Commissioner  of  Works  in  the  colony. 

22  Geo.  3.  c.  75.  empowered  the  Governor  and  Council  of  a  colony  to  amove  the  holders  of 
patent  offices  in  the  colony  subject  to  the  ngl^t  of  appeal  to  the  Queen  in  Council. 

The  office  iu  question  was  created  by  a  Colonial  Aet  providing  that  the  appointment  should  be 
made  by  warrant  under  the  hand  and  seal  of  the  Governor,  tu  continue  during  his  pleasure.  The 
petitioner  was  appointed  under  the  Great  Seal  of  the  colony. 

Held  by  the  Judicial  Committee,  rescinding  the  leave  to  appeal — 

Amotion — 22  Geo.  3.  c.  75. — Tenvre  during  the  pleasure  of  the  Governor, 

That  22  Geo.  8.  c.  75.  did  not  apply  to  an  office  created  by  a  Colonial  Act  providing  that 

it  should  be  held  during  the  pleasure  of  the  Governor. 
That  ^missal  from  an  office  not  within  22  Geo.  3.  c.  75.  was  not  an  appealable  grievance 

by  itself. 

C)  Present  at  the  hearing  of  the  petition  for  leave  to  appeal :  The  Riffht  Hon.  Dr.  Lushington, 
Knight  Bruce,  L.J.,  Sir  Edward  Ryan,  Turner,  L.J.,  Sir  John  Dodson,  Sir  William  H.  Maule. 

(f)  Present  on  the  petition  to  dismiss  the  order  granting  leave  to  appeal :  The  Lord  President 
(the  Marquis  of  Salisbury),  the  Right  Hon.  Dr.  Lushin^on,  Knight  Bruce,  L.J.,  T.  Pemberton 
Leigh  (afterwards  Lord  Kingsdown),  Turner,  L.J.,  and  Sir  John  T.  Coleridge. 


Tbifl  was  a  petition  to  the  Qaeen  in 
Counoil,  praying  for  leave  to  appeal 
against  an  order  made  by  the  GoTernor- 
^neral  and  Execatlye  Council  of  New 
Soath  Wales  amoying  one  BoherUon,  the 
petitioner,  from  the  office  of  Commissioner 
of  Crown  Lands  in  New  South  Wales. 
The  petition,  which  was  referred  to  the 
Judicial  Committee,  raised  the  question 
whether  the  petioner  was  entitled  to  i 
appeal  to  the  Queen  in  Council  under 
22  Geo.  8.  o.  75.  (a)    That  statute,  after 

(a)  This  statute  is  commonly  known  as 
Burke's  Act,  but  ori^nated  with  Lord  Shel- 
bume,  who  brought  m  the  bill  and  carried  it 
through  the  House  of  Lords.  (Fitsmaurice, 
Lite  of  Lord  Shelbume,  vol.  3,  p.  887.)  It 
appears  from  the  preamble  to  have  been 
primarily  directed  against  *'the  practice  of 
granting  offices  in  H.M.  colonies  and  planta- 
tions in  the  West  Indies  to  persons  resident 
and  intending  to  reside  in  Great  Britain,  in 
ooniequenoe  whueot  snch  offices  were  ezeented 
by  depnty,  and  have  ofken  been  £snned  out 
to  the  beet  bidder.''  Places  granted  not  by 
patent,  but  by  warrant    or   oommistion,  did 


enacting  that  no  office  in  any  colony  or 
plantation  shall  be  granted  by  patent  ex- 
cept during  such  time  as  the  officer  shall 
discharge  the  duty  in  person  and  behave 
well  therein,  provides  that 

"  if  any  person  or  persons  holding  such  office 
shall  .  .  .  neglect  the  duty  of  such  office, 
or  otherwise  misbehave  therein,  it  shall  be  law- 
ful for  the  Governor  and  Council  to  amove 
such  persons  from  every  or  any  such  office. 

*'  In  case  any  person  or  persons  so  (as  here- 
in provided)  amoved,  shall  think  himself  or 

not  come  within  the  words  of  the  Act ;  and  its 
provisions  were  further  evaded  by  the  patentees 
obtaining  permanent  leave  of  absence  from 
the  colonial  Governors  and  Councils.  See  the 
debates  in  Hans.,  vol-  27,  on  the  Amending 
Act  of  54  Geo.  3.  c.  61.,  which  extended  the 
provisions  of  the  former  Act  to  offices  granted 
by  commission  under  the  sign  manual  or  other 
warrant  or  instrument,  and  placed  restrictions 
on  tjie  powers  of  the  Governors  and  Councils  of 
colonies  to  grant  leave  of  absence.  54  Geo.  3. 
c.  61.  was  repealed  by  the  Colonial  Officers 
(Leave  of  Absence)  Act,  1894,  57  &  58  Vict, 
c.  17. 
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themselTes  ageriefed  thereby,  it  shall  and  may 
be  lawful  for  me  person  or  persons  so  aggrieved 
to  appeal  therefrom  as  in  other  cases  or  appeal 
from  sach  colony  or  plantation,  whereon  such 
amotion  shall  be  finally  adjudged  of  and  deter- 
mined before  His  Majesty  in  (>>ancil." 

The  petition  set  forth  that  Boherteon  bad 
been  appointed,  under  the  Great  Seal  of 
the  colony,  by  the  then  CJoyemor-General. 
That  while  in  the  discharge  of  his  dnties 
he  had  been  wrongfully  conyicted  by  the 
local  magistrates  in  petty  session  for  an 
indecent  assault,  and  fined  one  farthing ; 
that  thereupon  he  received  a  communica- 
tion from  the  Governor-General  and  Execu- 
tive Council,  calling  upon  him  to  show 
cause  why  he  should  not  be  removed  f^m 
his  office  of  Oommissioner.  That  he  trans- 
mitted his  defence  in  writing,  in  which  he 
denied  the  commission  of  the  offence  im- 
puted to  him,  and  impeached  the  legality 
of  the  conviction,  and  prayed  to  be  heard 
personally  in  his  own  defence.  That  an 
order  was  made  in  the  first  instance  that 
the  petitioner  should  be  heard  in  person, 
but  that  this  order  was  afterwards  re- 
scinded, and  a  final  order  was  made 
by  the  Governor-General  and  the  Exe- 
cutive Council,  dismissing  the  petitioner 
from  his  office.  Whereupon  he  presented 
his  petition  to  Her  Msgesty  in  Council, 
and  submitted  that  he  was  entitled  to  re- 
dress, and  prayed  for  leave  to  appeal 
against  the  order  of  amotion,  under  the 
statute  22  (ho,  3.  c.  75.,  and  ihat  the 
whole  of  the  proceedings  relating  to  his 
case  might  be  transmitted  without  delay, 
and  that  the  Governor-General  should  be 
notified  to  appear  to  the  petition. 


B£FOR£  TH£  JUDICUJi   COMMITTBB  Of 

THE  Pbivt  OonvciL. 

Application  fob  Lsavs  to  Apfsal. 

Anderaon,  Q.C.,  in  support  of  the 
petition :  The  petitioner's  appointment 
oeing  under  the  Great  Seal  of  the  colony, 
he  has  a  patent  office,  and  as  a  public  officer 
is  within  the  statute  22  Oeo.  3.  c.  75,  and  is 
entitled  to  appeal.  In  WiUU  v.  Gipp8,(a) 
Moniagu  v.  The  Lieuteriant'Oovemor  of 
Vo/n  IHemen*B  Land,(b)  the  question  under 
this  statute  related  to  judicial  officers. 
But  in  Cloele  v.  The  Queen,{c)  the  question, 
as  here,  was  one  of  alleged  misbehaviour, 
and  an  appeal  was  allowed  under  the 
general  jurisdiction  of  this  Court. 
Sir  William  H.  Maule  :  It  may  be  a  ques- 

(a)  6  St.  Tr.  N.8.  811 ;  5  Moo.  P.C.  879. 

(J>)  6  Moo.  P;C.  489. 

CO  8  Moo.  P.C.  484  I  below,  App.  A  p.  1088. 
This  waf  not  a  proceeding  under  2S  Geo.  8. 
e.  76.,  but  under  a  Colonial  Act. 


tion  whether  the  office  of  Commissioner 
of  Crown  Lands  is  not  held  during  plea- 
sure, (a) 

Anderson,  Q.C. :  It  was  not  so  considered 
by  the  local  Government. 
^  Dr.  LusHnroTON :  Taking  into  considera- 
tion the  nature  of  the  proceedings  that 
have  taken  place,  leave  will  be  given  to 
appeal  under  the  statute  22  Oeo.  8.  c.  75., 
without  prejudice,  however,  to  the  ri^ht 
of  the  (it)vernor-G^neral  and  Executive 
Council  to  show  cause  aeainst  such  allow- 
ance, and  to  move  to  dismiss  the  order 
granting  such  leave. 

Order  in  Council  giving  Leave -to 

Appeal. 

An  Order  in  Council,  dated  the  27th  of 
August  1857,  was  made  accordingly,  order- 
ing that  leave  be  granted  to  the  petitioner 
to  enter  and  prosecute  his  appeal  from 
the  order  of  amotion  of  the  Governor- 
General  and  Executive  Council  of  New 
South  Wales,  under  the  statute  22  Oeo.  8. 
c.  75.,  without  prejudice  to  the  right  of  the 
Governor-General  and  Executive  Council 
to  show  cause  against  such  right  of  appeal, 
if  they  should  be  so  advised.  Ilie  Order  also 
directed  that  notice  of  the  appeal  should 
be  served  on  the  Governor- General  of 
New  South  Wale6,with  leave  to  appear  and 
answer  the  same,  and  that  the  (iovernor- 
General  be  ordered  forthwith  to  transmit 
under  seal  to  the  Eegistrar  of  the  Privy 
Council  authenticated  copies  of  all  the  cor- 
respondence, orders,  minutes  of  the  Execu- 
tive Council,  and  proceedings  proper  to  be 
laid  before  Her  Majesty  on  the  hearing  of 
this  matter,  and  that  a  copy  of  Her 
'  Majesty's  Order  upon  this  report  be  trans- 
'  mitted  to  Her  Majesty's  Secretary  of 
State  for  the  Colonial  Department. 

The  Order  in  Council  having  been  served 
in  the  colony  on  the  proper  parties,  and 
the  papers  transmitted  to  England,  a 
counter-petition  was  presented  to  the 
Queen  in  Council  by^  the  Govei^nor^Gene- 
ral  and  the  Executive  Council  of  the 
colony  praying  that  the  leave  to  appeal 
should  be  rescinded. 

Petition  to  Rescind  Leave  to  Appsai.. 

This  petition  set  forth  that  BoberUon 
was  appointed  by  a  warrant  under  the 
Colonial  Act,  4  WiU.  4.  No.  10,  and  that, 
although  the  appointment  was  signed  by 
the  Governor-General  and  sealed  wiUi  the 
Great  Seal  of  the  Colony,  there  was  no 
law  to  authorize  that  procedure :  and  that 
such  appointment  was  by  the  Colonial 
Act,  4  Will.  4.  No.  10,  not  a  freehold 
office,  but  one  to  be  held  only  during 
"  the  pleasure  of  the  Govemor^Gener^/' 

(a)  See  above,  p.  1071. 
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By  the  Imperial  Act,  18  &  19  Vict,  c.  54., 
power  to  appoint  to  public  offices  in  the 
colony  waa  vested  in  theGovernor-Gknerai 
with  the  advice  of  the  Executive  Council 
and  as  Bcbertson  held  the  office  of  Com- 
missioner  of  Crown  Lands  only  during  the 
pleasure  of  the  Q-overnor-G-eneral,  or  of  the 
Q-ovemor-Geheral  and  Executive  Council, 
the  order  of  amotion  was  conclusive  and 
final,  and  there  was  no  right  of  appeal 
therefrom  under  the  statute  22  Gho.  3. 
c.  75.  The  petition  farther  alleged 
that  the  removal  of  Boberison  had  been 
confirmed  by  the  Colonial  Secretary  in 
England,  and  prayed  that  the  Order  in 
Council  of  the  27th  Aug.  1857,  allowing 
Robertson  to  prosecute  his  appeal  from  the 
order  of  amotion,  might  be  discharged. 


ARevxENT  fOR  Bbscikding  Lsa.ye  to 

Appeal. 

PcUmer,  Q.C.,(a)  and  Vickinaon,  for  the 
Governor-General  and  Executive  Council, 
now  moved  to  dismiss. 

This  appeal  ouffht  never  to  have  been 
allowed.  The  office  of  Commissioner  of 
Crown  Lands  is  created  by  the  Colonial 
Act,  4  Wm.  4.  No.  10,  which  provides  that 
the  Governor  may,  *'  by  warrant  under  his 
hand  and  seal,"  appoint  proper  persons  to 
fulfil  such  office  "  during  tne  pleasure  of 
the  Governor."  It  is,  therefore,  an  office 
held  during  pleasure  only,  and  there  is  no 
right  of  appeal  from  an  order  of  amotion, 
made  by  tne  GK)vemor- General  and  Execu- 
tive Council,  from  such  an  office  under  the 
statute  22  Cho.  3.  c.  75.  ;  that  statute 
being  confined  to  judicial  offices,  which 
are  in  the  nature  of  freeholds. 

It  is  immaterial  that  the  petitioner's 
appointment  was  under  the  Great  Seal  of 
the  Colony,  instead  of  by  waiTant  under 
the  Governor-Generars  '*  hand  and  seal,'* 
as  provided  by  the  Colonial  Act,  4  Will.  4 
No.  10 ;  that  fact  cannot  make  it  a  patent 
or  freehold  office  within  the  meanmg  of 
the  Imperial  statute  22  Geo.  3.  c.  75.,  as  it 
was  not  competent  to  the  Governor-Gene- 
ral to  alter  tne  nature  of  the  office  defined 
by  the  Colonial  Act.  Hill  v.  The  Queen.(fe) 

Argument  in  Support  of  Leave  to 

Appeal. 

The  Lord  Advocate  {Inglie)  and  Ander- 
tfon,  Q-C.,  opj^oBed. 

This  appointment  was  made  by  the 
Governor-General  under  the  Great  Seal  of 
the  Colony,  and  recorded  in  the  office  of 
patents,  and  by  such  registration  must  be 


(a)  Afterwards  Lotd  Selborne,  L.C. 
(6)  8  Moo.  P.C.  188. 


treated  as  a  patent  office.  If  so,  it  is  with- 
in the  provisions  of  the  statute  22  Oeo.  3. 
0.  75.,  as  that  statute  is  clearly  not  con- 
fined to  judicial  offices  only,  but  extends 
to  any  office  held  under  the  Crown  in  the 
oolouieH. 

Mr.  PsiCBERTON  Lbioh  :  Is  it  necessary, 
even  if  it  is  a  patent  office,  that  it  is  to  be 
held  otherwise  than  during  pleasure  ?  (a) 

The  Lord  Advocate:  The  words  of  the 
second  section  of  the  statute  22  Oeo.  8. 
c.  75.,  authorizing  amotion  by  the  Gover- 
nor-General, are — 

"  shall  neglect  the  duty  of  such  office  or  other- 
wise miibehave  therein.'* 

That  section  is  the  only  justification  for 
this  removal. 

This  office  has  been  treated  by  the  local 
authorities  as  a  patent  office,  from  which 
the  holder  could  not  be  removed  without 
inquirv.  The  petitioner  has  been  called 
upon  Dy  the  Governor-General  and  Ex- 
ecutive Council,  sitting  in  a  judicial 
capacity,  to  show  cause ;  and  after  judicial ' 
inquiry,  at  which  he  was  not  present,  he 
has  been  dismissed.  An  appeal  in  such 
a  case  is  provided  by  the  statute  in  ques- 
tion. If  it  is  denied,  the  petitioner  has  no 
redress,  and  such  a  decision  so  seriously 
afiecting  his  character  will  prevent  him 
ever  holding  office  again.  Morgan  v. 
Leech  (h)  is  an  authority  that  this  tribunal 
will  admit  an  appeal,  although  it  may  not 
be  an  appealable  grievance  by  charter. 

Beplt. 

Palmer,  Q.Ci'  in  reply:  The  Gover- 
nor-General and  Executive  Council  have 
power  to  dismiss  without  reference  to  the 
statute  22  Oeo.  3.  c.  75.  The  18  &  19  VicL 
c.  54., (o)  ^ives  the  Governor-General  sole 
power  and  discretion  in  the  appointment 
of  officers,  and  consequently  the  power  of 
removal  &om  office. 

JUDaMENT. 

Dr.  LusHiNGTON:  The  Question  for  the 
consideration  of  their  loraships  is  whether 
the  order  which  was  made  on  the  *A7th  of 
Aug.  1857,  eu  forte,  giving  Robertson  leave 
to  appeal  against  his  dismissal  from  the 
office  which  he  held  in  New  South  Wales, 
shall  or  shall  not  be  discharged.  An 
appearance  has  now  been  given  on  the 
part  of  the  Governor  and  Council,  and 
for  the  reasons  stated  in  these  proceed- 
ings they  contend  that  that  order  ought 
to  DC  rescinded. 


(a)  See  below,  p.  1071. 

(6)  3  Moo.  P.C.  368. 

(c)  See  also  as  to  power  of  suspension  of  any 
officer  appointed  under  commission  or  wanant, 
Sec.  18  of  Boyal  lostraetions  of  1855. 


10711 


Ex  parte  John  Anderson  Robertson,  1867-8. 


[1072 


The  facts  of  the  case  seem  to  be  as 
follows : — 

B6beirt9(m  held  an  office  called  a  "  Oom- 
missionership  of  Crown  Lands,"  in  the 
colony  of  New  Sonth  Wales,  which  office 
was  created  under  an  Act  of  the  Colonial 
Legislature  of  New  South  Wales  in  tlie 
year  1833 ;  and  hj  the  provisions  of  that 
Act  a  "  Commissioner  is  to  continue  in 
his  office,  as  such,  **  during  the  pleasure  of 
the  said  GoTemor."  We  must  presume 
that  all  the  proceedings  in  New  South 
Wales  were  intended  to  be  in  conformity 
with  the  powers  conferred  by  that  statute, 
and  it  will  be  advisable  to  have  reference 
to  them,  and  to  the  appointment  itself. 

It  has  been  contended  that  the  appoint- 
ment confers  a  patent  right  on  Robertson, 
and  that  it  is  important  for  their  lord- 
ships to  bear  in  mind,  in  deciding  this 
case,  that  he  holds  as  a  patentee.  The 
patent  says-— 

**  We  do  give  unto  you,  either  alone  or  in  con- 
junction with  one  or  more  other  CommiBsioners 
of  such  Crown  Lands,  full  power  to  do  and  per- 
form, during  your  continuance  in  such  office,  by 
find  under  the  direction  of  the  Qovemor  for  the 
time  being  of  the  said  colony,*'  and  so  on. 

It  appears,  then,  according  to  the  state- 
ment made  bv  the  Lord  Advocate,  to  have 
been  enroUea  in  the  office  where  other 
patents  were  enrolled. 

Now,  in  the  opinion  of  their  lordships, 
it  is  not  a  matter  of  great  importance 
whether  this  office  may  be  said  to  be  held 
by  patent  or  not ;  but  the  question  is, 
what  were  the  terms  on  which  the  office 
was  held  with  reference  to  its  continuance 
and  duration  ?  We  must  of  necessity  pre* 
Bume  that  in  granting  this  patent  it  was 
intended  to  act  in  strict  conformity  with 
the  statute,  and,  therefore,  that  this  ap- 
pointment, which  contained  no  express 
words  to  the  contrary,  conferred  the  office 
on  Robertson  merely  during  the  pleasure 
of  the  Governor.  Then,  if  this  be  an 
office  held  during  the  pleasure  of  the 
Crown  {sic),  (a)  two  questions  immediately 

(a)  This  apparently  means  the  pleasure  of  the 
Crown  acting  through  the  GoYemor.  This  is 
different  from  the  pleasure  of  the  Crown  acting 
throuffh  a  Secretary  of  State,  as  in  the  case  of 
an  office  granted  during  the  pleasure  of  the 
Crown  by  patent  under  the  Great  Seal  of  the 
United  Kingdom. 

One  object  of  the  Act,  22  Geo.  3.  c.  75., 
appears  to  hare  been  to  enable  the  colonial 
anthorities  to  remove  an  officer  who  otherwise 
could  only  have  been  removed  by  the  home 
authorities. 

In  Willis  V.  Gipps,  6  St.  Tr.  K.  S.  311,  it  was 
expressly  decided  tnat  this  statutory  power  of 
amotion  applied  to  a  colonial  judge  who  was 
appointed  by  a  warrant  under  the  Privy  Seal 
and  sign  manual  under  9  Geo.  4.  c.  83.  during 
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arise :  first,  whether  it  can  be  considered 
as  comprised  in  the  terms  of  the  statute 
22  Oeo.  3.  0. 75.,  or  if  not  comprised  with- 
in the  terms  of  that  statute,  whether  re- 
moval from  such  office  is  an  appealable 
grievance  according  to  the  practice  of  this 
Court.  Now,  we  are  all  of  opinion  that  the 
office  beingheld  merely  (jttran/e  heneplaeito, 
it  cannot  be  considered  as  coming  within 
the  terms  of  that  statute.  We  think  that 
st;atnte  applies  only  to  offices  held  by 
patent, (a)  and  to  offices  held  for  life  or  for 
a  certain  term. 

Then,  if  this  office  be  not  within  the 
terms  of  the  statute,  22  Oeo,  3.  c.  75.,  the 
next  question  is,  whether  the  dismissal  is 
an  appealable  grievance  by  itself.  Their 
lordships  are  aU  of  opinion  that  the  prac- 
tice of  this  Court  is  not  to  enter  into  the 
consideration  of  such  a  dismissal  unless 
by  the  express  command  of  Her  Majesty. 
Ijiey  do  not  enter  into  the  consideration 
of  such  acts  as  are  done  by  the  €k>vemor 
and  Council  of  a  colony  in  the  exercise  of 
the  power  and  authority  committed  to 
them,  whereby  they  dismiss  persons  from 
holding  situations  in  that  colony,  they 
holding  them  not  by  any  patent  right,  but 
simply  and  only  dnrins  the  pleasure  of  the 
Governor  himself,  llierefore,  upon  that 
ground  we  are  of  opinion  that  the  original 
petition  cannot  be  sustained. 

Then  it  has  been  contended  before  their 
lordships  that  this  is  a  Rreat  grievance, 
because  the  Governor  ana  Council  entered 
into  a  sort  of  judicial  investigation  of  all 
the  facts,  and,  therefore,  the  dismissal  by 
the  G-ovemor  and  Council  did,  at  the  same 
time,  raise  such  an  implication  of  the 
conduct  of  Rchertson,  and  such  a  declara- 
tion with  reference  to  that  conduct,  as 
seriously  to  affect  his  prospects  in  life. 
But  their  lordships  cannot  help  think- 
ing that  Rchertson,  though  he  may  have 
reason  to  complain  of  the  ultimate  judg- 
ment, can  have  no  reason  to  complain  that 
he  has  not  been  heard.  It  is  impossible 
to  put  forward  that  ground  in  the  case  as 
a  grievance;  for  instead  of  being  dis- 
missed without  a  hearing,  he  had  an 
opportunity  of  justifying  himself,  if,  in 
the  judgment  of  the  Governor  and  Council, 
he  could  do  so. 

For  all  these  reasons  their  lordships 
are  of  opinion  that  they  should  advise  Her 
Majesty  that  the  order  granting  leave  to 
appeal  should  be  rescinded ;  but,  upon 
the  whole,  they  do  not  think  it  necessary 

the  pleasure  of  the  Crown ;  and  this  decision 
was  affirmed  in  Montagu  y.  Ocvemar  of  Van 
Diemen's  Land,  6  Moo.  P.C.  482.  Before  die 
introduction  of  responsible  government  colonial 
judges  were  usually  appointed  during  the 
pleasure  of  the  Crown.  Todd^  Parliamentary 
Government  in  the  Colonies,  p.  827,  2nd  edit. 
(a)  But  see  above,  1065fi. 
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to  accompany  it  with  any  recommendation 
as  to  co8t8.(a) 

(a)  Ab  regards  colonial  judges,  see  the 
PriTy  Council  memorandum  on  the  removal  of 
colonial  judges  printed  as  an  appendix  in  6  Moo. 
P.C.  N.S. ;  also,  in  Pari.  Papers  1870,  H.C.  189^ 
▼ol.  49,  p.  485.  In  the  case  of  colonial  judges 
holding  office  during  good  behaviour  subject 
to  removal  on  an  address  from  both  Houses  of 
the  colonial  Parliament,  Palmer,  A.G.,  and 
Collier,  S.G.,  advised,  Jan.  10th,  1866,  that 
such  judges  were  also  amovable  under  22  Geo.  8. 
c.  75.  for  "  legal  and  official  misbehaviour.'' 
South  Australia  Pari.  Papers,  vol.  2.  nos.  22, 23. 
See,  also,   English  Law  Officers*  Opinions  in 
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Materials  made  use  of. — ^'Ubis  report 
is  founded  on  the  report  in  11  Moo.  r.C. 
288. 


Votes  and  Proceedings  of  the  Legislative 
Assembly  of  Victoria,  Sec.  Sess.  1866,  vol.  1.  C. 
No  8,  pp<  14,  15;  also,  Todd,  Parliamentary 
Government  in  the  Colonies,  p.  827,  2Dd  edit. ; 
Parliamentary  Government  in  England,  cd. 
Walpole,  vol.  1,  p.  199. 

See,  also,  Willis  v.  Gipps,  6  St.  Tr.  N.S.  311, 
ard  the  oases  there  cited — Sheuton  v.  Smithy 
1895,  A.C.  229;  Dvnn  v.  The  Queen,  1896, 
1  Q.B.  116;  Gould  v.  Stuart,  1896,  A.C.  575; 
Dunn  V.  Matdoifald,  1897. 1  Q.B.  401 ;  Worth- 
ington  v.  Bobinson,  75  L.T.  446. 


91500. 
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APPENDIX    A. 


Thefollowinj  cases  were  submitted  to  the  Committee  hy  the  Editor,  but  were  not  thought  of 

sufficicTit  importance  to  be  fully  reported  in  the  collecHon. 


Cohhett  V.  Sir  George  Grey.  In  the  Coiirt ' 
of  Exchequer  on  November  17th,  1849,  and 
January  26th,  1850,  before  Pollock,  C.R., 
Parks,  B.,  Aldbbbon,  B.,  Bolfk,  B.,  and 
Vlatt,  B.  Trespass  for  assaalt  and  false  im- 
prisonment. The  alleged  cause  of  action  was 
that  the  plaintiff,  who  was  confined  in  the  Queen's 
Prison,  had  been  improperly  removed  from  one 
class  of  prisoners  to  another,  pursuant  to  regu- 
lations made  bj  the  defendant,  who  was  then 
the  Secretary  of  State  for  the  Home  Depart- 
ment. The  case  is  reported  in  4  Ex.  729,  where 
part  of  the  headnote  is  as  follows  :  — 

**  The  removal  of  a  person  from  one  part  of  a 
prison  to  another  in  which  he  is  not  legally 
confined  is  a  trespass.  The  Secretary  of  State 
is  liable  in  trespass  if  a  person  be  so  removed 
under  a  general  order  made  by  him  for  the 
classification  of  the  prisoners,  which  he  had  no 
legal  authority  to  make.(a) 

*'  Semble,  that  under  the  5  &  6  Vict.  c.  22. 
prisoners  in  the  Queen's  Bench  Prison,  who  had 
refused  to  file  their  schedules,  pursuant  to  an 
order  of  the  Insolvent  Debtor's  Ck>urt,  were 
rightly  placed  in  Class  I.;  but  assuming  such 
removal  (to  Class  I.)  to  be  illegal,  the  statute 
11  &  12  Vict.  c.  7.  s.  8  (an  Act  of  Indemnity) 
affords  protection  against  an  action  brought  for 
the  improper  removal." 

Cohhett  V.  Slowman,  In  the  Court  of  Exche- 
quer, January  23rd,  1850.  Action  of  debt 
against  the  gaoler,  in  whose  custody  the  plaintiff 
had  been  detained  under  a  commission  of  rebel- 
lion, to  recover  800/.  as  penalty  under  the  Habeas 
Corpus  Act,  1679,  31  Cha.  2.  c.  2.  s.  9  (6)  for 
removing  him  to  another  gaol  without  a  writ  of 
habeas  corpus,  and  without  any  of  the  causes 
of  removal  idlowed  in  that  statute.  The  case  is 
reported  in  4  Ex.  747,  where  the  headnote  is  as 
follows: — 

*'  A  commission  of  rebellion  is  not  mthin  the 
Habeas  Corpus  Act,  31  Cha.  2.  c.  2.,  that  writ 
not  being  a  criminal  matter,  and  the  statute 
applying  to  misdemeanors." 

And  per  Parke,  B. — A  commissioner  under 
that  writ  is  not  an  officer  within  the  meaning  of 
the  Act. 

(a)  See  Raleigh  ▼.  Gcschen,  1898,  1  Ch.  73. 

(6)  See.  9  applies  to  cases  in  which  "any 
person  or  persons,  subjects  of  the  realm,  shall 
be  committed  to  any  prison  or  in  custody  of 
any  ofiicer  or  ofiicers  whatsoever  for  any  criminal 
or  supposed  criminal  matter." 


Barrett  v.  Long,  Proceedings  in  the  House  of 
Liords  on  February  18th  and  June -find,  1951, 
before  Lord  CJottenha.m,  L.C,  and  Lord 
BnonaHAK,  on  writ  of  error  to  reverse  a  judg- 
ment of  the  Court  of  Common  Pleas  in  Ireland, 
which  had  been  affirmed  in  the  Court  of 
Exchequer  Chamber  there.  The  judges  were 
summoned  by  the  House  of  Lords,  and  the 
following  amongst  other  questions  was  proposed 
to  them: — "  H  a  special  jury  be  regularly  struck 
and  reduced  pursuant  to  the  statutes,  is  it  com- 
petent to  either  of  the  parties  at  Nisi  prims  to 
challenge  under  the  statute  3  &  4  Will.  4.  c.  91. 
a  jurynuin  upon  the  ground  of  his  being  dis- 
qualified as  a  town  councillor  under  the  statute 
3  &  4  Vict.  c.  108.,  and  would  it  be  neoessary 
that  the  challenge  should  allege  that  the  dis- 
qualification had  arisen  since  the  jury  was  re- 
duced ?  " 

The  case  is  reported  in  3  H.L.  895,  where 
part  of  the  headnote  is  as  follows: — 

"  A  town  councillor  is  by  3  &  4  Vict.  c.  108. 
disqualified  from  being  a  8i>ecial  juryman.  The 
name  of  a  town  councillor  stood  on  a  special 
jury  list  after  it  had  been  reduced." 

jffcW— That  under  the  Irish  Jury  Act,  8  &  4 
Will.  4.  c.  91.,  he  was  liable  to  challenge 
for  this  disqualification  when  about  to  be 
sworn. 

The  riffht  of  challenge  against  a  juryman  is  a 
common  law  right,  which  cannot  be  taken  away 
except  by  the  express  termsof  a  statute,  and  giMrre 
whether  it  is  taken  away  by  the  3  &  4  Will.  4. 
c.  91.,  except  in  cases  where  corporate  bodies 
are  parties,  and  kindred  or  affinity  with  a 
member  of  a  corporate  body  is  the  ground  of 
challenge. 

It  is  not  taken  away  by  the  effect  of  the 
3  &  4  Will.  4.  c.  91.,  in  respect  of  a  disqualifica- 
tion created  since  that  statute. 

Where  a  challenge  in  respect  of  such  dis- 
qualification was  made  after  reducing  a  special 
jury,  it  was  held  not  to  be  necessary  to  allege 
that  the  disqualification  had  arisen  since  the 
jury  was  reduced. 

The  Affray  at  Sixmilebridge.  On  July  22nd, 
1852,  during  the  election  for  the  county  of 
Clare,  an  affray  took  place  near  the  polling  place 
at  Sixmilebridge  in  which  soldiers  engaged  in 
escorting  voters  to  the  poll  were  attacked,  and 
fired  in  return*  killing  seven  persons.  It  appears 
from  the  depositions  (a)  taken  before  the  coroner 

(a)  Pari.  Papers,  1853,  H.C.  313. 
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for  Glare,  that  on  July  20th  a  iramber  of  magii- 
trates  of  the  district  signed  a  requisition  to  the 
military  aathorities  asking   for  an    escort  to 
protect  a  number  of  YOters  coming  from  the 
Limerick  side  of  the  county,  on  the  ground  that 
they  were  likely  to  be  intercepted  by  a  party 
organised  for  the  purpose  of  preventing  them 
from  going  to  the  poU.(a)     A  captain,  a  subal- 
tern, two    sergeants,  and    forty  men  of  the 
aist  Regiment,  were  detached  for  this  service, 
and  were  to  be  accompanied  by  J.  Delmege, 
Esq.i    J.P.     yhe   voters   were    conveyed   in 
cars  and  vans ;  and  outside  Sixmilebridge  the 
escort  was  formed   into  four  sections,  there 
being  ten  men  iu  front,  ten  at  the  rear,  and  ten 
at  intervals  on  either  side  of  the  line  of  cars. 
Acting  under  advice,  the  captain  decided  to 
approach  the  polling- place  at  the  Court  House 
by  n  roundabout  way  which  made  it  necessary 
to  pass  through  a  narrow  lane  before  coming 
to  the   Court   House.    Before  the    lane  was 
reached,  the  voters   were  met  with  cries   of 
"Convicts,"  imputing  that  they  were    being 
taken  to  the  poll  under  the  coercion  of  the 
landlords  and  their  agents ;  the  parish  priest, 
as'  to  whose  conduct  there  was  some  conflict 
of  evideDce,*endeavoured  to  communicate  with 
them,  but  was  prevented  by  the  escort ;  stones 
were  thrown,  aod  the  soldiers  had  some  diffi- 
culty in  keeping  back  the  crowd. 

In  the  lane  an  attempt  was  made  to  out  the 
traces  of  one  of  the  cars,  and  either  to  prevent  the 
soldiers  from  using  their  arms,  or  to  seize  them. 
At  the  rear  Lieut.  Hutton  was  obliged  to  order 
a  charge  wiih  the  bayonet,  but  succeeded  in 
restraining  his  men  from  firing.  One  of  the 
soldiers  at  the  side  was  stunned  by  a  large 
stone  and  set  upon  when  down,  and  others 
were  also  hit  by  stones.  Thereupon  a  soldier 
fired  without  orders,  and  several  other  shots 
followed  in  quick  succession.  The  crowd  dis- 
persed, but  it  was  alleged  that  some  of  the 
soldiers  followed  them  into  the  open  street  and 
fired  after  them.  At  the  inquest  before  the 
coroner  for  Clare,  the  officers  in  command  of 
the  escort  swore  that  the  soldiers  had  fired  in 
defence  of  their  own  lives  and  those  of  the  voters. 
Seven  persons  were  killed.  The  jury  returned  a 
verdict  of  wilful  murder  against  the  magistrate, 
Mr.  Delmege — who  was  alleged  by  some  of  the 
witnesses  to  have  given  the  order  to  fire,  and 
fired  himself — and  eight  of  the  soldiers.  The 
coroiJcr*s  jury  for  the  city  of  Limerick,  at  an  in- 
quest on  another  of  the  men  shot,  returned 
a  verdict  of  manslaughter  against  the  soldiers. 

(a)  The  calling  in  of  soldiers  at  elections  was 
condemned  by  a  resolution  of  the  House  of 
Commons  of  22nd  December  1741,  Com.  Journ., 
vol.  24,  p.  37 ;  see  the  reprimand  of  Speaker 
Onslow  to  the  Westminster  Justices  cited  in 
Kogers  on  Elections,  vol.  2,  p.  312,  17th  edition. 
By  10  &  11  Vict.  c.  21.  soldiers  stationed  within 
two  miles  of  a  polling  place  are  to  be  confined 
to  barracks  on  Uie  nomination  and  polling  days 
except  for  the  purposes  of  mounting  or  relieving 
guard  or  recording  their  votes.  This  statute 
does  not  extend  to  Ireland,  where  Clode  says  it 
is  the  practice  to  have  soldiers  present  in  aid  of 
the  civil  powers  at  elections.  Clode,  *' Military 
Forces  of  the  Crown,"  vol.  1,  pp.  195-205. 


The  inquisitions  and  depositiona  were  re- 
moved by  certiorari  into  the  Court  of  Queen's 
Bench,  and  the  Attomey-Chneral  moved  to 
quash  the  inquisitions  on  the  ground  that  they 
were  against  the  evidence.  The  motion  was 
refused,  and  the  deponitions  and  inquisitions 
were  remitted  to  the  Clerk  of  the  Crown  for 
the  county  of  Clare. 

The  case  is  reported  on  this  point  under  the 
name  of.  In  re  Caaei/^  in  3  Ir.  C«L.R<  22,  where 
the  headnote  is  as  follows: — 

**  The  finding  of  a  coroner's  jury  can  only  be 
quashed  for  defects  apparent  onthle  face  of  the 
inquisition,  or  for  the  miseondttct  of  the  coroner. 
An  allegation,  therefore,  of  the  inauffieiency  of 
the  evidence  returned  by  the  coroner  to  support 
the  finding  is  not  ground  adequate  to  rest  an 
application  to  set  aside  the  inquisition. (a) 

At  the  Clare  Assizes  on  February  22nd,  1853, 
PsKBiN,  J.,  in  his  charge  to  the  grand  jury,  re- 
ferred to  the  bills  to  be  sent  before  them  as 
follows  (6): — 

"It  appears  that  there  was  an  escort  of 
soldiers,  consisting  of  forty  men,  with  two 
sergeants,  as  a  safeguard  for  some  persons 
going  to  the  hustings  at  Sixmilebridge,  under 
the  command  of  a  captain  and  a  lieutenant,  and 
in  the  conduct. of  a  magistrate — a  very  difficult 
and  a  very  nice  service.  With  respect  to  the 
requisition  (of  the  magistrates),  its  terms, 
grounds,  and  sufficiency  are  immaterial  for  your 
conaideration,  for  the  aoldiera  could  have  no 
knowledge  of  it.  The  orders  of  the  general, 
which  they  are  bound  to  obey  .and  not -per- 
mitted to  canvass,  were  obligatory  on  them ; 
and  for  the  sufficiency  of  the  requisition  they  are 
not  responsible,  and  you  are  happily  relieved  f  vom 
any  inquiry  into  that  matter.  Under  that  order, 
and  the  command  of  Captain  Eager,  and  in  the 
conduct  of  Mr.  Delmege,  the  magistrate^  they 
assembled,  and  proceeded  to  Sixmilebridge.  They 
were  there  with  their  aims  in  their  hands  in 
obedience  to  orders.  Those  orders  will  not 
justify  any  unlawful  conduct  or  violence  in 
them,  but  they  account  for  their  presence  there 
in  arms.  Ordinary  persons  going  on  such  an 
occasion  as  that  to  the  hustings. would  act  very 
indiscreetly  and  very  dangerously,  if,  perhaps, 
not  very  iilegally,(c)  in  arming  themselves  with 
deadly  weapons  in  order  to  meet  obstruction  or 
opposition,  if  it  were  expected;  but  the  sol- 

(a)  See  In  rt  CuUet/,  5  B.  &  Ad.  230} 
Reg,  V.  Pocock^  17  Q.B.  35.  In  re  The  Ardie 
Inquisition,  25  Ir.  L.T.B.  1 1 ;  JReg»  v»  Mid^ 
land  Railway  Company,  2  Cox  C.C.  1.  In  re 
Daws,  8  A.  &  E.  936.  Beg.  v.  Mcintosh,  32  L.T. 
146  ;  7  W.R.  52 }  Reg.  v.  Ingham,  5  B.  &  S.  257 ; 
Reg.  V.  Coroner  of  Staffordshire,  10  L.T.  N.S, 
660  ;  Reg.  v.  Carter,  13  Cox.  C.C.  220  j  The 
Mitchelstoum  Inquisition,  22  L.R.  Ir.  279.  See 
also  Huband,  Law  relating  to  the  Qraud  Jury  in 
Criminal  Cases,  the  Coroner's  Jury,  and  the 
Petty  Jury  in  Ireland. 

{b)  This  report  is  founded  on  the  text  given 
in  from  Prendergast,  Law  reUitiug  to  Officers 
in  the  Army,  p.  178,  2nd  edition,  and  haa  been 
compared  with  the  text  given  in  the  Times,  No 
fihorthand  notes  have  been  preserved. 

(a)  See  the  provisions  of  3  Edw.  I.  c.  5.  as  to 
freedom  of  elections* 
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diers  were  bound,  and  were  there  under  orders ; 
and  that  which  in  other  persons  might  denote 
a  pn^vious  evil  or  deadly  intention,  you  will 
lee,  plainly  suggests  none  in  them,  for  they 
must  obey  their  orders  as  soldiers. 

"So  far  there  was  nothing  illegal  in  their 
conduct  on  this  occasion,  there  was  nothing 
illegal  in  their  proceeding  through  the  crowd 
with  the  freeholders,  possibly  like  any  other 
body  of  freeholders  and  their  companions,  do* 
ing  or  offering  no  unnecessary  violence,  nor  were 
they  to  be  subjected  to  any  violence  beyond 
others.  But  soldiers  have  no  right  to  force  a 
way  through  a  crowd  by  violence,  or  to  re- 
move any  obstruction  by  arms,  still  less  by  dis- 
charging deadly  firearms.  They  haye  no  right 
to  repel  a  trespass  on  themselves,  or  on  the 
party  escorted,  by  firing  or  inflicting  mortal 
wounds ;  and  yon  will  observe  the  distinction 
I  take  between  removing  an  obstructiun  and 
repelling  a  trespass.  They  have  a  right,  as 
every  subject  of  Her  Majesty  has,  to  lay 
hold  of  and  to  arrest  persons  guilty  of  any 
assault  or  trespass  or  other  act  tending  to 
a  riot,  either  to  restrain  them  or  make  them 
amenable.  There  is  no  distinction  between 
soldiers  and  others  in  that  respect;  for,  as 
Lord  Mansfield  says  (n)  ^and  his  attention  was 
very  much  called  to  this  subject— 'No  matter 
how  called  on,  the  military  are  citizens'; 
and  I  say,  as  subjects  of  Her  Majesty,  no 
matter  whether  their  coats  be  red  or  brown, 
they  are  employed  not  to  subvert  but  to 
preserve  the  laws  which  they  ought  to  prize  so 
highly,  taking  care  not  to  commit  any  un- 
necessary violence,  or  to  abuse  the  power  vested 
in  them.  Every  one  is  justified  in  doing  what 
is  necessary  for  the  faithful  dischai^e  of  his 
duty,  although  he  is  deeply  culpable  if  he 
wantonly  commits  any  illegal  act  under  the 
colour  or  pretext  of  law.  Those  persons  who 
assist  in  the  suppression  of  tumults  are  to  be 
considered  as  mere  private  individuals,  acting 
as  duty  requires. 

"It  is  a  mistake  to  suppose  that  having 
resort  to  soldiers  is  introdncing  martial  law  or 
military  government.  Suppose  a  soldier,  or 
any  other  military  person  who  acted  in  the 
course  of  the  late  occurrence,  bad  exceeded  the 
powers  with  which  he  was  invested,  there  is  no 
doubt  that  he  may  be  punished,  not  by  a  court- 
martial,  but  by  an  indictment  to  be  found  by 
the  grand  inquest  of  the  county  of  Clare,  and  to 
be  disposed  of  before  the  criminal  judge,  acting 
with  the  assistance  of  the  jury  in  the  court  of 
the  county.  If  assaulted  or  struck  with  stones, 
they  have  a  right  to  repel  force  by  force,  but  not 
with  deadly  or  martial  weapons ;  though  if  pro- 
voked by  blows  so  as  to  lose  the  command  of 
their  tempers — though  more  forbearance,  per- 
haps, would  be  expected  from  soldiers  than 
from  others — if  they  do,  when  so  provoked,  use 
the  mortal  weapons  in  their  hands,  not  with  any 
previous  premeditation  on  their  parts  so  to  use 
them,— and  I  have  marked  the  distinction 
between  soldiers  and  others  under  such  circum- 
stances, — in  such  repulsion  or  affray,  the  law,  in 
consideration  of  the  provocation  and  the  frailty 


(a)  Speech   on  the    Gordon    Riots,   Lords* 
Deb.,  vol.  20.  p.  379  at  p.  382. 


of  human  nature,  reduces  the  crime  which 
would  otherwise  be  murder  to  manslaughter. 
And  if  it  should  still  further  appear  that,  having 
been  so  assailed  and  attacked,  they  having  been 
guilty  of  no  aggression,  and  repelling  f orce^  by 
force,  the  violence  proceeded  so  far  that,  with- 
out any  misconduct  on  their  part,  their  lives 
were  threatened  and  in  actual  dlanger ;  and  that, 
in  order  to  save  themselves  and  their  lives, 
ttiey  were  obliged  to  fire,  and  did  fire  only  in 
the  necessary  defence  of  their  lives  and  slay,  the 
homicide  is  excusable  and  justi^^ble.  But  in 
order  to  warrant  that  finding  by  the  jury,  or 
that  proceeding  by  the  soldiers,  30U  must  be 
convinced  by  actual  proof  that  their  conduct 
had  been  all  through  correct,  and  by  actual 
proof — not  the  sayings  or  the  opinions  of  any 
individuals — that  their  lives  were  in  danger,  and 
were  saved  by  the  firing,  and  only  by  the  firing. 
In  order  to  warrant  such  a  finding  as  that, 
you  must  entertain  that  conviction  founded 
upon  the  evidence  given  before  you.  The  facta 
evincing  danger  imminent  to  their  lives,  and 
which  could  be  prevented  only  by  the  firing, 
must  be  established  by  olejir  evidence,  demon- 
strating that  such  danger  existed,  and  could  be 
averted  only  by  resorting  to  tliat  deplorable 
remedy. 

"In  considering  that  matter  you  will  recollect 
that  there  were  of  this  party  forty  soldiers 
fully  armed,  with  fixed  bayonets,  under  the 
command  of  two  officers  and  two  sergeants ; 
and  further,  that  it  is  at  least  doubtful  whether 
there  was  any  express  command  given  them  to 
fire.  No  command  was  given  by  their  officers 
— I  think  that  is  admitted  on  all  hands.  And 
further,  you  must  recollect  that  the  firing  cannot 
be  justified  upon  the  ground  merely  that  other- 
wise the  freeholders  or  yoters  might  either  have 
escaped  or  have  been  taken  away.  That  would 
affonl  no  justification  for  slaying  the  assailants. 
You  will  also  consider  how  the  transaction 
occnrre<l,  and  that  part  of  it  took  place  in  a 
narrow  lane — a  circimistancc.  in  this  respect 
favourable  to  the  accused  (but  that  is  a  matter 
for  inquiry) — ^and  part  of  it  near  the  court- 
house, and  near  the  open  road  where  there  was 
a  large  body  of  police  and  a  strong  detachment 
of  soldiers  stationed,  and  where  several  magis- 
trates were  in  attendance. 

"  You  will  earefully  consider  all  these  cir- 
cumstances, and  whether  or  not  the  soldiers  fired 
without  orders,  and  whether  they  showed  the 
steadiness  and  forbearance  that  they  ought.  I 
need  not  again  repeat  to  gentlemen  of  joar 
intelligence  that,  when  I  state  anything,  I 
merely  state  what  I  have  been  informed ;  and 
you  will  look  to  the  evidence  before  you  for 
the  facts,  and  not  to  my  statement.  That  shots 
were  fired  and  that  some  persons  were  killed 
at  a  considerable  distance  from  the  lane,  and 
out  of  that  lane,  and  by  some  of  the  sokUers 
who  had  occupied  and  immediately  come  from 
it  and  gained  the  open  ground,  there  can  be  no 
doubt ;  and  if  this  was  done  when  there  was  no 
pretence  of  danger  to  their  lives,  and  the  per> 
sons  were,  some  at  a  great  distance,  and  some 
of  them  with  their  backs  turned — such  a  state 
of  facts  showing  no  previous  excitement  or 
provocation,  would  amount  to  a  case  of  murder  ; 
but  it  will  be  for  you  to   say,  if  such  a  stale 
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of  facts  as  to  some  individual  soldiers  should 
appear,  whether  there  was  any  previous  ex- 
citement and  provocation  (which,  as  1'  before 
told  you,  would  reduce  the  killing,  though 
it  would  not  justify  it,  to  manslaughter),  con- 
tinuing for  a  sufficient  time,  and  preventing 
the  blood  from  cooling.  You  will  consider  how 
far  that  consideration  operates  on  your  minds 
and  leads  you  to  the  conclusion  that  they  acted, 
not  from  a  deliberate  intention  to  take  away  life, 
but  from  the  excitement  and  warmth  produced 
by  previous  provocation.  That  would  reduce 
the  crime  to  manslaughter. 

'*  Therefore,  gentlemen,  as  to  those  persons  who 
were  slain  on  what  is  called  the  Lodge  Boad, 
or  near  Miss  Wilson's,  your  inquiry  will  be — 
first,  as  to   whether  any  persons  were  slain* 
and,  if  so,  the  condition  in  which  they  were 
found  slain ;  next,  by  whom  they  were  slain  t 
because,  unless    it    appears    that  the    whole 
body  of  soldiers  were  forward,  and  if  it  should 
appear  there  were  only  a  few  there,  it  will  be 
your  duty  to  inquire  with  respect  to  them  ;  and 
if  it  makes  any  distinction  in  the  finding — to 
identify  and  particularize  those  individuals.    If 
you  should  find  that  the  homicide  was  of  the  worst 
description,  and  that  they  had  fired  unneces- 
sarily, and  without  provocation  and  excitement 
to  excuse,  and  also  without  a  warmth  of  blood 
for  which  there  is  allowance  made,  you  could 
not  visit  their  act  upon  tho  whole  body;  and, 
therefore,  it  will  be  material  for  you  to  ascertain 
who  those  individual  persons  were  who  fired. 
That  is  as  much  and  as  important  a  part  of  the 
bill  as  any  other.    If  they  be  distinguishable,  it 
is  your  duty  to  distinguish  them.    If  you  find 
some  ffuilty  of  a  higher  degree  of  offence  than 
any  of  the   others,  you  must  be  able   to   dis- 
tinguish them,  for  you  cannot  find  a  general 
verdict  against  all,  because  it  is  undoubtedly  the 
fact  that  several  of  the  men,  at  least  three-fourths 
of  them,  did  not  fire  at  all,  and  a  bill  could  not 
therefore  be  found  to  implicate  them  all. 
**With  respect  then  to  those  slain  in  the  lane,Iwill 
say  again,  if  you  are  convinced  that  the  soldiers 
were  not  the  aggressors,  but  that  when  they  fired 
they  were  unlawfully  assailed  in  the  performance 
of  a  duty,  so  as  to  be  in  real  danger  of  their  own 
Kves,  and  that  they  could  not  otherwise  save 
them,  as  I  before  mentioned,  it  would  amount  to 
justifiable  homicide  and  ought  to  be  so  found. 
But  if  yon  think   that,  though  they  were  not 
the  aggressors,  they  were  assailed  and  struck, 
and  thereby  provoked,  with  the  afiray  thicken- 
ing,   and    they   receiving   blows,  either  from 
weapons  in  the  hands,  or  stones  cast  upon  them 
—provoked  so  as  to  get  their  blood  heated, 
and  that  they  were  indaced  to  fire  even  when 
their  lives  were  not  in  danger,  I  think  then  you 
ought  to  find  a  bill   of  manslaughter  against 
all,  that  is,   against  every  man  who  is  proved 
to  you  to  have  discharged  his  musket  on  that 
oocasion ;   but  you   must  have  such   proof  of 
course.    But  if  you  come  to  the  conclusion  that 
these  soldiers  who  fired  did  so  deliberately  and 
premeditatedly,  when  there  was  uo  danger  to 
their  lives  and  no  excitement,  then  it  will  be 
your  duty  to  find  a  bill  for  the  more  serious 
charge.    And  whatever  you  find  with  respect 
to  those  slain  in  the  lane — ^manslaughter   or 
homicide  in  self-defence — you  ought  to  find  a 


bill  of  manslaughter,  at  the  very  least,  against 
Avery  soldier  who  is  proved  to  have  fired  in  the 
broa4  street,  or  what  is  called  the  Lodge  Road. 
These  are  the  observations  that  I  think  it  right 
to  suggest  for  your  assistance.  I  cannot,  of 
course,  in  my  imperfect  view  of  the  facts,  give 
you  such  advice  and  assistance  as  I  would  give 
a  jury  upon  a  case  which  I  had  heard ;  but  I 
will  be  ready  and  happy,  if  you  find  any  diffi- 
culty in  applying  anything  I  have  said  upon  the 
evidence,  to  give  you  such  further  assistance  as 
I  can,  and  answer  any  questions  which  yom 
shall  put  to  me  on  the  subject. 

'*  With  regard  to  the  case  of  Mr.  Delmege,  it  is 
quite  different  from  that  of  the  soldiers,  for  ex- 
pressions and  conduct  indicative  of  an  excited 
temper  are  charged  against  him ;  some  matters 
are  stated  to  have  occurred  before  his  arrival  at 
Sixmilebridge,  and  he  is  charged,  not  only 
with  firing  himself,  but  with  ordering  the 
soldiers  to  fire.  If  you  are  of  opinion  that  h 
did  either  one  or  the  other  or  both,  you  will  have 
to  consider  what  justification  or  defence,  if  any, 
he  may  have  to  excuse  his  conduct  and  reduce 
the  homicide,  which  if  there  be  no  justification 
would  beyond  all  doubt  be  wilful  murder.  For 
th^s  purpose  you  must  carefully  consider  all  the 
circumstances,  whether  he  was  personally  assailed 
or  injured,  or  whether  he  had  just  reason  to  fear 
that  his  or  the  soldiers' lives  were  in  danger  .''(a) 

The  grand  jury  ignored  the  bills. 

July  24th.  Mr.  Delmege  and  the  eight 
soldiers  were  called  upon  their  recognisances 
aod  appeared.  John  Gleeson,  one  of  the 
soldiers,  was  then  arraigned  on  the  coroner's 
inquisition,  and  pleaded  Not  guilty 

The  Attomey-General  (^Brewster),  in  the 
course  of  a  long  statement,  announced  that  it 
was  not  his  intention  to  offer  any  evidence.  A 
verdict  of  Not  Guilty  was  taken  by  consent,  and 
a  nolle  prosequi  was  entered  in  respect  of  each 
of  the  other  persons  charged  in  the  inquisition. 

The  Montrose  Peerage  Claim,  July  18th 
to  August  5th,  18.53.     Beference  by  the  Crown 

(a)  This  chaige  was  much  criticised  in  two 
debates  in  .the  House  of  Commons  (Hans.  vol. 
125,  p.  316  and  p.  888),  in  the  course  of  which 
Mr.  Napier  read  the  following  opinion  of  Sir  John 
(formerly  Mr  .Justice)  Patteson:—"  I  think  your 
view  as  to  the  duty  of  the  soldiers  is  quite  correct. 
They  are  in  the  nature  of  armed  special  constables 
to  escort  the  voters ;  and,  if  a  forcible  attempt  is 
made  to  prevent  their  performing  that  duty,  and 
still  more  to  wrest  their  arms  nom  them,  the^ 
must  repel  force  by  force,  and  must  use  their 
arms  by  firing  if  they  cannot  otherwise  protect' 
those  whom  they  escort  and  themselves ;  and, 
as  I  apprehend,  the  necessity  for  their  so  doing 
is  not  to  be  inquired  into  with  minute  criticism, 
but  the  onus  is  rather  on  those  who  undertake 
to  say  that  the  firing  was  wanton,  a  priind  facie 
case  of  necessity  having  been  first  fairly  shown." 
See  also  Manual  of  Military  Law,  p.  296.  The 
authorities  on  this  subject  are  collected  in  two 
notes  to  Bedford  v.  Birley,  1  St.  Tr.  N.S.  1213  j 
see  also,  chaige  of  Tiudal,  C.J.,  at  tlie  Bristol 
Special  Commission,  3  St.  Tr.  N.S.  9 ;  Bex  v. 
Fursey^  ib.  543  ;  Ijord  Boweu's  Report  on  the 
Fcatherstone  Riots,  Pari.  Papers,  1893-4,  c.  7  2349 
vol.  17,  p.  881. 
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to  the  Committee  for  PriYileges*  of  a  petition  j 
presented  by  the  Earl  of  Cra^ord*  claiming  the  ' 
Dukedom  of  Montroee  in  the  peerage  of  Scotland, 
conferred  upon  the  5th  Earl  of  Crawford,  May 
18th,  1488,  with  remainder  to  his  heirs.    This 
dukedom  was  conferred  by  James  3.  during  a 
war  with  his  nobles  which  resulted  in  his  death. 
In  October  1488  an  Act  Rescissory  was  passed, 
annulling  among  other  things  "  all  creation  of 
new  dignities  "  made  by  the  late  king  during 
the  eight  months  preceding,  *'  quhilk  might  be 
pfejudiciale  to  our  Soverane  Lord,  and  to  the 
Crown  that  now  is."    An  Act  of  Parliament  of 
18th  September  1489  stated  that  the  king  had 
''by  the  plenitude  of  his  power  and  special  grace 
elevated  and  made,  created,  and  anew  rais^  the 
said  David  his  cousin  Duke  of  Montrose  to  a 
dnkedom  according  to  the  form  of  a  charter  to 
be  executed^    The  charter  is  not  extant,  hut  the 
Begister  Book  of  the  Great  Seal  of  Scotland 
contains   the  entry,  "Data  est  litera  Comiti 
Crawfurdie  cresndo  ipsum  Daoem  de  Montrose 
pro  toto  tempore  vite  sue,  et  conoedendo  sibi 
cap  mess,  et  locum  castri  de  Montrose,  etc." 
The  title  was  not  borne  by  his  heirs. 

The  case  is  reported  in  1  Macq.  401,  where  the 
headnote  is  as  follows : — 

Held  -  That  the  Rescissory  Act  of  the  Scotch 
Parliament,  1 7th  October  1488,  destroyed  the 
Dukedom  of  Montrose  created  by  James  8.,  and 
ihat  the  Dukedom  of  Montrose  created  by 
James  4.  was  only  for  the  life  of  the  grantee. - 
Remarks  on  Life  Peerage8.(a) 

When  a  peerage  is  rescinded  by  Parliament 
it  cannot  be  restored  by  the  Crown.  To  effect 
restoration  another  Act  of  Parliament  will  be 
necessary. 

The  construction  of  an  old  Act  of  Parliament 
may  be  cleared  by  Contemporanea  Bxpositio, 
showing  the  conduct  and  understanding  of  the 
parties  et  the  time  of  its  passing  and  subse- 
quently, and  for  this  purpose  the  annals  or  his- 
tories of  the. period  and  antiquarian  researches 
may  be  refemHl  to. 

Mere  lapse  of  time  is  no  bar  to  a  peerage 
claim,  although  whether  it  may  not  be  fit  to 
prescribe  some  limitation,  qutgre. 

Semble  that  Scotch  peerages  were  originally 
territorial,  i.«.,  incident  to  or  accompanied  by 
tenure. 

Peerages  were  often,  for  greater  MJemnity, 
created  by  tlie  Crown  in  foil  Parliament ;  but 
the  Parliament  had  no  share  in  the  act  done. 
Thus  the  creations  by  Richard  2.  in  his  last 
Parliament  continued  valid  and  effectual,  al- 
.  though  the  Parliament  itself  and  all  its  proceed- 
ings were  subsequently  annulled.  Rot.  Pari.  iii. 
485.(6) 

The  opinion  of  Lord  Chancellor  Loughborough 
in  the  Glencaim  Peerage  case  explained  and 
confirmed.  Remarks  on  the  Jurisdiction  of  the 
Court  of  Session  in  Scotch  peerage  questions  — 
Lord  St.  Leonards'  opinion  that  it  is  absorbed  by 
the  reference  from  the  Crown.  How  the  House 
of  Lords  has  come  to  acquire  jurisdiction  in 
Scotch  Peerage  question s.(c)  Method  of  putting 

(a)  Set  out  in  a  note  to  the  Wensleydale 
••ase,  above,  p.  517. 
(A)  See  above,  p.  706. 
(c)  Ree  above,  p   728  «. 


documents  in  evidence  before  the  Committee 
for  Privileges." 

Cloete  v.  The  Queen.    Proceedings  before  the 
Judicial  Committee  of  the  Privy  Council.  Present, ' 
the  Right  Hon.  Dr.  Lusuinoton,  Pemberton 
Leiuh,  Sir  Edw.  Ryan,  and  Sir  John  Patik- 
BON,  20th  February  1854.     An  appeal  from  an 
order  made  by  the  Lieutenant-Governor    and 
Executive  Council  of  the  District  of  Natal  sus- 
pending the  appellant  from  his  office  of  Recorder 
of    the    District    of   Natal.      The    Ordinance, 
No.  14,  of  1845,  "  for  erecting  a  District  Court 
in  and  for  the  District  of  Natal,"  provided  that 
the  Recorder  should  hold  office  during  good 
behaviour,  but  that  it  should  be  lawful  fur  the 
Lieutenant-Governor,  by  order  under  the  public 
seal  of  the  district,  or  with  the  advice  of  the 
major  part  of  his  Council,  upon  proof  of  the 
misconduct  of  the   Recorder  to  suspend  him 
from  his  office.    The  appellant  obtained  leave 
to  appeal  to  the  Queen  in  Council.    The  case 
is  reported  in  8  Moo.  P.C.  484,  where  the  head- 
note  is  as  follows  : — 

*'An  order  of  suspension  from  the  office  of 
Recorder  of  the  distnct  of  Natal,  made  by  the 
Lieutenant-Governor  and  Executive  Council  of 
that  district,  under  the  powers  of  the  Ordinance, 
No.  14  of  1845,  for  the  alleged  misconduct  as  a 
judge,  founded  upon  charges  of  having  per- 
mitted an  affidavit  reflecting  on  the  personal 
character  of  the  Lieutenant-Governor  of  the 
Colony  to  be  re-formed  instead  of  rejecting  it 
altogether,  or  treating  it  as  a  contempt  of 
Court,  and  for  allowing  private  feelings  to  inter- 
fere with  the  administration  of  justice,  held  to 
be  unfounded  and  frivolous,  and  ordered  to  be 
rescinded." 

The  Judicial  Committee,  in  reversing  such 
order,  advised  the  Crown  that  the  salary  attached 
to  the  appellant's  office  of  Recorder  should  be 
paid  to  nim  as  if  no  order  of  suspension  had 
been  made. 

Reid  T.  Hoshins,  Proceedings  in  the  Court 
of  Qoeen's  Bench  on  2nd  June  1855,  before  Lord 
Campbell,  L.C.J.,  Colbbidoe  and  Eblb,  JJ. 
Action  by  the  owner  against  the  charterer  of  a 
vessel  for  failure  to  load  a  eargo  at  Odeaaa 
during  the  wlir  with  Russia.  The  parties  were 
both  British  subjects ;  the  charter  was  made 
before,  and  the  alleged  breach  occurred  daring 
hostilities.  The  case  is  reported  in  4  E.  &  R. 
979,  where  the  headnote  is  as  follows : — 

"  The  declaration  stated  that  plaintiff  and  de- 
fendant agieed,  by  charter  party,  that  plaintiff's 
ship  should  proceed  to  Odessa,  and  there  load 
from  defendant's  agents  a  cargo  of  specified 
goods,  and  therewim  proceed  home,  a  specified 
number  of  running  days  to  be  allowed  for  load- 
ing and  unloading,  and  ten  days  for  demnmgv 
after  the  Uying  days  at  5/.  per  day;  that  toe 
ship  proceeded  to  Odessa;  that  the  time  fbr 
loading  had  elapsed ;  but  defendants  made  de- 
ficit in  loading." 

Plea:  That  after  the  vesad  prooeeded  to 
Odessa,  and  before  the  alleged  breach  of  con- 
tract, war  was  declared  by  the  Queen  against  the 
Emperor  of  Russia,  and  war  had  ever  sinee 
existed  between  this  kingdom  and  Russia,  ef 
which  plaintiff  and  defendant  had  notice  before 
the  alleged  breaoh  :   that  Odessa  was  part  %i 
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the  empire  of  Bnssia ;  and  plaintiff  and  defend- 
ant were  subjects  of  this  kingdom  and  not  of 
Russia :  that  the  ship  was  a  registered  British 
ship ;  and  no  licenee  from  the  Queen  could  be 
obtained  for  loading  the  ship  at  Odessa;  that 
defendant  could  not  have  procured  a  cargo  or 
loaded  the  ship  as  agreed,  nor  could  plaintiff 
have  received  such  cargo,  without  trading  or 
corresponding  with  the  enemy. 

Held  a  good  plea,  as  negativing  a  possibility 
of  the  defendant  performing  the  contract  bj 
doing  anything  either  before  or  after  the  de- 
claration of  war,  the  impossibility  being  shown 
to  have  arisen  before  any  breach  of  contract. 
Especially  as,  the  ship  being  British,  it  was  the 
duty  of  the  captain  to  quit  Odessa  at  soon  as  he 
knew  of  the  declaration  of  war.'* 

CiemoTttstm  v.  Blessig.  Proceedings  in  the 
Court  of  Exchequer,  June  4th  and  6th,  1855, 
before  Pollock,  C.B.,  Aldbrbov,  B.,  Platt,  B., 
and  Martiit,  B.  Action  for  breach  of  con- 
tract in  not  accepting  the  plaintiff's  draft  pur- 
suant to  the  contract,  on  delivery  of  the  care 
rier's  receipts  of  goods  forwuded  by  the 
plaintiff  to  the  order  of  a  foreign  firm  trading 
at  Odessa.  Plea  that  before  breach  the  firm 
at  Odessa  had  become  the  Queen's  enemies  by 
the  declaration  of  war.  Replication,  that,  under 
the  declaradon  of  March  28th  and  the  Order 
in  Council  of  March  29th,(a)  the  contract  might 
have  been  lawfully  performed.  The  case  is 
reported  in  11  Ex.  185,  where  the  headnote  is, 
as  follows  r 

'*  A  declaration  stated  that  S.,  who  carried  on 
business  at  Odessa,  had  given  the  plaintiff  an 
order  for  goods  to  be  delivered  by  the  plaintiff 
to  a  carrier  to  be  forwarded  for  shipment ;  and, 
thereupon,  in  consideration  Chat  the   plaintiff 
would  execute  such  order,  and  would  pay  the 
defendants  one  and  a  quarter  per  cent,  on  the 
invoice  price  of  the  goods,  and  would  permit 
the  defendants  to  debit  S.  with  the  price  of 
the  goods,  and  would  deliver  the  carrier's  receipt 
for  the  goods  to  the  defendants,  the  defendants 
promi8<^  the  plamtiff  to  accept  his  draft  at  four 
months  date  for  the  invoice  amount  of  the  goods 
on  the  plaintiff  delivering  to  the  defendants  the 
carrier's  receipt. — Averment  of  performance  of 
conditions  precedent.— ^Breach :  non  acceptance 
by  defendants  of  plaintifPs  draft. — Plea :  that 
8.,  at  the  time  of  the  agreement,  was  an  alien, 
resident  at  Odessa  in  the  empire  of  Russia ;  and 
that,  after  the  making  of  the  agreement,  and 
before  any  breach  by  ttie  defendants,  and  before 
and  at  the  time  when  the  plaintiff  was  to  have 
dispatched  the  goods  in  execution  of  the  order, 
S.  became,  and  still  is,  an  enemy  of  the  Queen  ; 
by  reason  whereof,  the  plaintiff  could  not  law- 
fully dispatch  the  goods  to  S..in  execution  of 
the  said  order.     Replication:  that,  in  the  de- 
claration of  war  against  the  Emperor  of  Bussia, 
Her  Majesty  waived  her  right  of  seizing  enemy's 
property  on  board  a  neutral  vessel ;  and  by  an 
Order  in  Council,  it  was  ordered  that  Russian 
merchant  vessels,  in  any  ports  or  places  in  Her 
Majesty's    dominions,    should  be  allowed    six 
weeks  for  loading  their  cargoes  and  departing ; 
and  that  such  Russian  merchant  vessels,  if  met 

(a)  See  below,  App.  £.,  p.  1225. 


at  sea  by  any  of  Her  Majesty's  ships^  should  be 
permitted  to  continue  their  voyage,  if,  upon 
examination  o^  their  papers,  it  should  appear 
that  their  cargoes  were  taken  on  board  before 
the  expiration  of  the  above  period.  Averment, 
that  the  goods  in  the  declaration  mentioned 
were,  long  before  the  expiration  of  the  said 
space  of  SIX  weeks,  delivered  by  the  plaintiff  to 
the  carrier  to  be  forwarded  for  shipment,  and 
the  same  could  have  been  shipped,  pursuant  to 
the  Order  in  Council,(a)  within  the  said  space  of 
six  weeks.  On  demurrer  to  the  replication. 
Held,  that  the  pUiintiff  was  entitled  to  judg- 
ment ;  for,  assuming  that  the  declaration  of  war 
would,  of  itself,  have  made  it  illegal  for  the 
plaintiff  to  send  the  goods  to  an  enemy,  they 
might  have  been  lawfully  shipped  within  the 
period  mentioned  in  the  Order  in  Council. 

Semble :  Per  Mabtiv,  B.,  that,  even  if  there 
had  been  no  Order  in  Council,  the  plaintiff 
might  have  lawfully  shipped  the  goods. 

Bea^  V.  Peichenne.CP)    Trial  of   the  Rev 
Vladimir  Peieherine  at  the  Commission  Court 
Qreen  Street,  Dublin,  before  Crampton,  J.  and 
Grbbh ,  B.  for  Bible  burning,  Dec  8th  and  10th, 
185.V 

The  indictment  charged,  in  the  first  count, 
that  the  traverser,  **  disregarding  the  laws  and 
religion  of  the  realm,  and  aevising  and  intending 
to  brin^  the  Holy  Scriptures  of  God,  in  the 
Authonied  Version,  in  the  English  language, 
appointed  to  be  read  in  churches,  and  generally 
received  by  Her  Majesty's  subjects  professing 
the  religion  of  the  United  Church  ox  England 
and  Ireland,  as  by  law  established,  into  dis- 
regard, hatred,  and  contempt,  among  the  people 
of  the  United  Kingdom,  on  the  5th  of  Kovember, 
...  at  Kingstown,  by  causing  a  certain  printed 
copy  of  said  Scriptures,  in  the  Authorised 
Version,  ftc,  consisting  of  the  Old  and  New 
Testaments  of  our  Saviour,  to  be  contemptuously 
burnt,  profanely  and  in  the  presence  of  divers 
of  Her  Majesty's  subjects,  and  with  a  view  to 
the  destruction  of  the  said  copy,  did  cause  and 
procure  to  be  thrown,  and  did  cast  and  throw  the 
said  copy  into  a  certain  fire  until  it  was  burnt, 
to  the  high  displeasure  of  Almighty  God,  and 
the  great  disrespect,  discredit,  and  dishonour  of 
the  religion  established  by  law."  There  were 
seven  other  counts,  one  of  which  charged  the 
traverser  with  intending  to  bring  the  United 
Churches  of  England  and  IreMlnd  into  con- 
tempt; another  referred  to  the  Holy  Scriptures, 
irrespective  of  any  particular  version ;  and 
another  charged  the  burning  of  a  New  Testa- 
ment. 

The  Atlomet/'Oeneral  {Keogh\the  Solicitor- 
General  CFUzgerald),  Plimket,  Q.C.  and 
Corballis,  Q.C.,  and  Betagh  appeared  for  the 
Crown.  CyHagan,  Q.C.,  Sir  vJman  CyLoghlen, 
Q.C«,  Currcm,  Keman,  and  Coffey  for  the  de- 
fendant. 

The  Attorney-General  in  opening  the  case 
stated  that  the  defendant,  a  Roman  Catholic 

priest,  had  recently  been  engaged  in  holding  a 

-  •■ 

(a)  See  below,  App.  £.,  p.  1225. 

(6)  See  Special  Report  of  the  trial  of  Rev. 
Vladimir  Petcherine,  in  Dublin,  Dec.  8th  and 
10th,  1855.  Edited  by  Jamea  Doyle,  Dublin, 
1856. 
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series  of  religioas  services  known  as  a  mission 
at  Kingstown ;  that  in  one  of  his  sermons  he 
urged  his  hearers  to  bring  him  their  bad  books 
to  be  burnt ;  that  among  the  books  brought  in 
wore  copies  of  the  Bible  and  the  New  Testa- 
ment. These  were  afterwards  burnt  in  the 
chapel  courtyard.  The  Attoitteiz-General  re- 
ferred to  Hawk.  P.C.  vol.  1,  c.  26,  p.  858 
(8th  etl.).  **  Offences  more  immediately  against 
God  not  capital,  are  by  the  common  law,  first, 
all  blasphemies  against  God,  as  denying  his 
being,  or  Providence,  and  all  contumelious  re- 
proaches of  Jesus  Christ ;  secondly,  all  profane 
BToffing  at  the  Holy  Scriptures,  or  exposing  any 
part  thereof  to  contempt  Or  ridicule."  This 
statement  was  repeated  by  Blackstone,(a)  who 
added  that  Christianity  was  part  of  the  laws  of 
England.  This  was  laid  down,  not  since  the 
Reformation,  or  since  the  Authorized  Version 
was  given  to  the  British  people,  but  by  a 
Koman  Catholic  Chief  Justice  of  Eugland 
(Prisot),  long  before  the  Beformationv*'The 
Holy  Scriptures  are  the  coinmon  law  of  the 
laudy  on  which  all  other  laws  ar«  founded."(6) 
At  the  spring  assizes  of  1852  for  the  county 
of  Mayo,  a  man  iras  tried  before  the  Lord 
Chief  Justice  of  the  Queen's  Bench  for  burn- 
ing a  copy  of  the  New  Testament.  He  was 
found  guilty  of  the  offence,  and  the  very  emi- 
nent judge  who  tried  him  used  these  words : 
— "The  offence  is  equally  applicable  to  any 
other  version  of  the  Scriptures,  whether  it  be 
the  Douay  or  the  Rhemish  venion,(c)  and 
the  words  used  would  be  blasphemous  against 
those  versions,  as  showing  a  want  of  reve- 
rence for  the  Scriptures,  because  it  is  not  a 
version  of  the  Scriptures  which  will  warrant 
the  comxnission  of  such  an  offence.  It  is  not 
because  fallible  men  cannot  agree  on  a  transla- 
tion of  a  portion  of  the  Scriptures  that  they  are 
-to  be  treated  with  this  want  of  reverence." 

Evidence  having  been  given  for  the  prosecu- 
tion, 0*JIagau  for  the  defence  (</)  contended 
that  the  defendant  in  the  discharge  of  his  reli- 
gious duty  had  attempted  to  suppress  immoral 
publications  circulating  in  Kingstown.  It  was 
not  satisfactorily  prov^  that  any  Bibles  or  New 
Testaments  were  among  the  books  burnt ;  and 
if  they  were,  there  was  no  evidence  that  the 
defendant  was  aware  of  their  presence. 

For  the  defence  evidence  was  tendered  as  to 
the  sort  of  books  to  which  the  defendant  had 
alluded  in  his  sermon. 

Cbamfton,  J.,  stated  that  such  evidence  was 
inadmissible,  as  it  would  enable  parties  to  make 
evidence  beforehand  to  screen  Uiemselves  from 
the  consequences  of  their  illegal  acts. 


(a)  4  Bla.  Com.  59. 

(6)  "Scriptuna  est  common  ley  sur  quel 
touts  manieres  de  leis  sont  fondues,  34  H.VI. 
40.*'  This  appears  in  a  note  to  Christian's 
Blackstone,  and  is  not  in  the  original  editions. 
The  history  of  this  dictum  is  discussed  in  Reg, 
T.  Ueiherington,  4  St.  Tr.  N.S.  577  ;  see  also 
authorities  there  collected  at  p.  599. 

(c)  The  Roman  Catholic  translations  of  the 
Bible. 

(<i)  See  Lord  O'Hagan's  Selected  Speeches 
and  Arguments,  ed.  Teeling,  p.  243. 


(yHagan  referred  to  Reg,  v.  Duffy. (ja.) 
Craxftom,  J.,  rejected  the  evidence, observing 
that  there  was  but  one  class  of  cases  in  which 
declarations  could  be  received,  and  those  were 
cases  of  bankruptcy  where  the  declarations  were 
made  at  the  precise  moment  when  the  acts  com- 
plained of  were  done. 

Greek,  B.,  in  summing  up,  said  it  had  been 
truly  stated  that  (.-hristianity  was  part  and  parcel 
of  the  law  of  the  land,  and  therefore  any  con- 
duct tending  to  bring  Christianity  or  the  Chris- 
tian religion  into  disrepute,  or  to  expose  it  to 
hatred  and  contempt,  was  an  offence  against  the 
law.  The  indictment  raised  three  distinct  qaes- 
tions,  whether  a  Bible  or  New  Testament  was 
burned ;  whether  the  traverser  was  the  author  of 
that  act  b}'  doing  it  himself  or  procuring  another 
to  do  it ;  and  lastly  whether  he  did  the  act  with 
the  intention  imputed  to  him  in  the  indictment. 
The  intent  charged  was  to  bring  into  contempt 
the  Authorised  Version  of  the  Scriptures  used 
among  Protestants,  but  in  point  of  law  any 
insult  of  this  nature  offered  to  any  versiou  of 
the  Scriptures  received  by  any  denomination  of 
Christians  as  containing  the  revealed  word  of 
God  would  be  as  much  an  offence  as  if  it  applied 
to  the  Autiiorised  Version.  Verdict,  Not  Guilty. 

Avery  v.  Bowden.  Proceedings  in  the  Ex- 
chequer Chamber  on  appeal  from  the  Court  of 
Queen's  Bench,  12th  November  1856,  before 
Pollock,  C.B.,  Aldbrson,  B.,  Cresbwell  and 
Crowdbr,  JJ.  Action  by  owner  of  vessel 
agaifiSt  charterer  for  failure  to  load  a  cargo  at 
Odessa  pursuant  to  charter.  The  case  is  re- 
ported in  G  K.  &  B.  953,  where  the  headnote  is, 
as  follows  : 

*<  By  charter  party,  defendant  contracted  with 
plaintiff  to  load  at  Odessa  a  cargo  on  board  a 
ship  of  plaintiff  then  to  proceed  fh>m  a  British 
port :  If,  before  the  ship's  arriving  at  Constanti- 
nople, '  war  had  commenced,'  and  was  continu- 
ing on  her  arrival  there,  a  cargo  was  to  be 
loaded  there  at  a  reduced  rate  of  ft^eight.  Held, 
by  the  Court  of  Exchequer  Chambw,  affirming 
the  judgment  of  the  Court  of  Queen's  Bench, 
that,  it  appearing  that  both  plaintiff  and  defend- 
ant were  British  subjects,  this  stipulation  related 
to  war  between  Russia,  the  state  in  possession  of 
Odessa,  and  Great  Britain,  and  not  to  war 
between  Russia  and  Turkey,  the  state  in  pos- 
session of  Constantinople.  And  therefore,  war 
between  Russia  and  Turkey  having  commenced 
before  and  continuing  at  the  ship's  arrival  at 
Constantinople,  but  war  between  Russia  and 
Great  Britain  not  having  commenced  till  after- 
wards, the  alternative  contract  for  loading  at 
Constantinople  did  not  take  effect. 

'*  By  charter  party,  defendant  agreed  to  load  & 
cargo  in  plaintiff's  ship  at  Odessa,  certain  ran- 
ning  days  to  be  allowed.  To  a  count  for  not 
loading,  which  averred  that,  before  the  expiration 
of  the  running  days,  defendant  dispensed  with 
the  ship  remaining  at  Odessa,  defendant  pleaded 
that,  before  cause  of  action  arose,  war  was 
declared  between  Russia  and  Great  Britain, 
which  rescinded  the  contract.  It  appeared  that, 
after  the  ship  had  arrived,  and  before  the  de- 
claration of  war,  the  defendant's  agents    had 

a)  7  St.  Tr.  N.S.  795. 
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repeatedly  told  the  master  that  he,  the  ageut, 
had  DO  cargo  for  the  ship,  aud  that  the  mtister  ' 
had  better  go  away ;  but  the  master  contiDaed 
to  require  a  cargo  till  the  declaration  of  war  was 
known  at  Odessa,  which  was  before  the  ship's 
laying  days  had  expired.  It  further  appeared 
that,  in  a  conversation  between  plaintiff  and 
defendant  in  England,  after  the  declaration  of 
war  between  England  and  Russia,  defendant  told 
plaintiff  that  he  had  determined  not  to  load  the 
ship,  but  to  rely  on  the  chapter  of  accidents,  and 
that  he  had  telegraphed  to  his  agent  at  Odessa 
not  to  purchase  a  cargo. 

"  Held,  by  the  Court  of  Queen's  Bench,  that 
asfcuming  that  the  defendant's  agent  had  on  his 
part  renounced  the  contract  before  the  declara- 
tion of  war,  such  renunciation,  not  being  accepted 
by  the  master,  constituted  neither  a  dispensation 
nor  cause  of  action. 

'*0n  appeal  to  the  Exchequer  Chamber  the 
judgment  was  affirmed." 

Rej,  V.  Pooley.  This  was  an  indictment  for 
blasphemy  tried  at  the  Bodmin  Summer  Assizes, 
1857,  before  Colkridob,  J.  J.D.  Coleridge 
(afterwards  Lord  Coleridge^  L.C.J.)  appeared 
for  the  prosecution.  The  prisoner,  who  was  not 
represented  by  counsel,  was  sentenced  to  three 
consecutive  terms  of  imprisonment,  one  of  nine 
mouths  and  two  of  six  months,  in  respect  of 
some  blasphemous  writing  on  a  gate  and  blas- 
phemous words  uttered  ou  two  occasions.  He 
was  afterwards  proved  to  be  insane,  and  was 
liberated  after  five  months'  impriM>nment.  An 
account  of  the  trial  was  published  by  G,  J,  Holy- 
oake,  but  its  accuracy  has  been  questioned. 

Mr.  Justice  Stephen,  Digest  Cr.  L.  p.  125, 
5th  edit.,  states  that  Lord  Coleridge,  L.C.J., 
allowed  him  to  say  that  the  ruling  of  Coleridge, 
J.,  in  this  case  was  in  accordance  with  the 
alternative  definition  of  blasphemy  in  Stephen's 
Digest,  Art.  179.  ''Every  publication  is  said 
to  be  blasphemous  which  contains  iowtter  relat- 
ing to  God,  Jesus  Christ,  the  Bible»  or  the  Book 
of  Common  Prayer,  and  intended  to  wound  the 
feelings  of  mankind,  or  to  excite  contempt  and 
hatred  against  the  church  by  law  established  or 
to  promote  immorality.  Publications  intended 
in  good  faith  to  propagate  opinions  on  religious 
subjects  which  the  peison  who  publishes  them 
regards  as  true  are  not  blasphemous  within  the 
meaning  of  this  definition  merely  because  their 
publication  is  likely  to  wound  the  feelings  of 
those  who  believe  such  opinions  to  be  false,  or 
because  their  general  adoption  might  lead  to 
alterations  in  the  constitution  of  the  church 
established  by  law."(a) 

Heg.  v.  Lewis.  In  the  Court  for  Crown 
Cases  Reserved, before  Cockburn,  C.  J.,  Cole- 
ridge, J.,  Martin,  B.,  Crompton  and  Whiles, 
J  J.    April  25th  and  May  2nd,  1857.    An  alien 

(a)  See  Uolyoake,  G,  •/.  The  Case  of  Thomas 
Pooley,  the  Cornish  well-sinker,  sentenced  to  a 
year  and  nine  months'  imprisonment  for  writing 
on  a  clergyman's  field  gate.  (A  report  made  at 
the  instance  of  the  Secularists.)  lieprinted  from 
the  Reasontr  of  September  23rd  aud  dOth,  1857. 
In  an  article  entitled  **  Mill  on  Liberty,"  which 
appeared  in  Fraser's  Magazine  for  May  1859, 
vol.  59,  p.  533,  and  has  been  reprinted  in  buchle. 


in  a  foreign  vessel  on  the  high  seas  iufiicted 
wounds  on  another  alien  which  were  followed  by 
death  in  a  British  port.  This  case  raised  ihe 
question  whether  an  indictment  would  lie  under 
9  Geo.  4.  c.  31.  s.  8,  which  provided  that*'  where 
any  person  being  feloniously  stricken,  poisoned 
or  otherwise  hurt  upon  the  sea  at  any  place  out 
of  England,  shall  die  of  such  stroke,  poisoning 
or  hurt  in  England  .  .  .  every  offence  committed 
in  res|)ect  of  any  such  case  shall  be  "  tried,  &c., 
in  the  county  or  place  in  England  in  which  the 
death  happened  **in  the  same  manner  in  all 
respects  as  if  such  offence  bad  been  wholly  com-* 
mitted  in  that  county  or  place."  The  case  is 
reported  in  Dears.  &  B.,  182,  where  the  headnote 
is  as  follows  : 

"  The  prisoner  was  convicted  of  manslaughter. 
The  prisoner  and  the  deceased  were  foreigners, 
and  the  latter  died  at  Liverpool  from  injuries 
inflicted  by  the  prisoner  on  board  a  foreign  ship 
on  the  high  seas.  Held  that  the  offence  was 
not  cognizable  by  our  law,  and  that  the  convic- 
tion was  wrong."  {a) 

Reg,  V.  Glover.  Trial  of  Edward  Auchmuly 
Glover  at  the  Central  Criminal  Court,  before 
Cromfton  and  Bylks  J  J.,  April  9th  and  1  Uh, 
1858.  The  defendant  was  indicted  under  1  &  2 
Vict.  c.  42.  ss.  6-8  for  unlawfully  making  a  false 
declaration  that  he  was  possessed  of  property  of 
the  yearly  value  of  300/.,  that  being  the  amount 
required  by  the  statute  to  enable  him  to  sit  in  the 
House  of  Commons  as  member  for  the  borough 
of  Beverley.  (Reported  in  Ann.  Reg.  1858 
Chron.  69,  Central  Criminal  Court  Sess.  Papers, 
vol.  47,  p.  591.)  Edwin  James,  Q.C.,  Welsby, 
Bodkin,  and  Clerk  appeared  for  the  Crown. 
Evidence  was  given  to  show  that  the  property 
in  respect  of  which  the  defendant  had  declared 
his  qualification  was  so  incumbered  as  to  have 
no  appreciable  value.  Montagu  Chambers  for 
the  defendant,  argued  that  many  of  the  most 
eminent  senators  had  sat  without  possessing 
one  farthing  of  the  technical  legal  qualifi- 
cation that  was  required,  while  eldest  sons  of 
peers,  and  of  persons  possessing  an  income 
of  600/.  from  land,  and  members  for  Scotland 
and  the  Universities,  were  exempt  altogether 
from  the  qualification.  The  qualification  might 
consist  of  landed  property,  or  property  in  the 
funds,  or  equitable  estate.  He*proceeded  to  argu* 
that  the  defendant  was  entitled  to  a  verdict  on 
the  evidence. 

Crompton,  J.,  told  the  jury  that  they  must 
not  only  be  satisfied  that  the  defendant's  state- 
ment was  false,  but  that  he  knew  it  to  be  false. 
Grants  for  purposes  of  electoral  qualification 
were  common,  and  aithongh  it  was  a  question 

Miscellaneous  Works,  vol.  1,  p.  20,  Mr.  Buckle 
made  a  violent  attack  on  Mr,  Justice  Coleridge 
in  respect  of  the  conduct  attributed  to  him  in 
the  last-mentioned  report.  Mr.  J.  D.  Coleridge 
defended  his  father  in  a  letter  which  appeared 
in  Fraser'^s  Magazine,  vol.  59,  p.  435,  and  Mr. 
Buckle  rejoined  in  a  Letter  to  a  Gentleman 
respecting  Pooley' s  case,  London,  1859,  reprinted 
in  Buckle,  Miscellaneous  Works,  vol.  I.  p.  70. 

(a')  Cf .  Reg,  v.  Bernard,  above,  p.  887,  and 
the  authorities  collected  in  Forbes  y.  Cochrane, 
2  St.  Tr.  N.S.  160n. 
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whether  the  practice  did  not  degrade  the  qualifi- 
catiou,  that  was  not  what  they  had  to  decide, 
but  whether  the  defendant  knew  the  property 
WAS  so  incumbered  that  it  was  not  worth  to  him 
the  proper  qualification. 

The  jury,  after  an  absence  of  three  hours, 
found  the  defendant  guilty,  but  recommended 
him  to  meroy  on  the  ground  that  it  was  the  first 
prosecution  of  the  kind,  and  secondly  because  of 
the  loose  wa}-  in  which  declarations  of  property 
were  made  at  the  bar  of  the  House  of  Commons. 

The  defendant,  having  been  ordered  into 
custody,  solemnly  declared  that  he  thought  him- 
self entitled  to  the  property  in  respect  of  which 
he  had  made  the  declaration. 

Cromfton,  J.,  said  ho  was  sorry  to  hear'  him 
say  that,  as  he  felt  quite  certain  that  the  jury 
had  come  to  a  very  proper  conclusion,  and  but 
for  the  suggestion  of  the  worthy  Alderman 
iCubitt)  he  should  have  passed  a  much  more 
severe  sentence.  He  then  sentenced  the  defend- 
ant to  be  imprisoned  for  four  months  in  New- 
gate as  a  first-class  misdemeanant.(a) 


Reg.  V.  Truehve.  Indictment  found  at  the 
Central  Criminal  Court  and  removed  into  the 
Court  of  Queen's  Bench  by  certiorari,  for  pub- 
lishing a  libel  on  His  Imperial  Majesty  the 
Emperor  of  the  French,  and  for  inciting  to 
assassination.  Before  Lord  Campbell,  L.O.J. , 
and  a  special  jury,  June  28rd,  1858.  The 
Attorney- General  (Kelly)  stated  that  the  de- 
fendant, a  respectable  English  tradesman,  denied 
that  he  bad  ever  intended  to  encourage  assassi- 
nation, and  had  expressed  his  regret  that  such 
a  construction  should  ever  have  been  put  upon  a 
publication  to  which  he  was  a  party;  he  also 
stated  that  the  publication  had  ceased,  and 
undertook  that  it  should  not  be  renewed.  Under 
these  circumstances  the  Crown  would  consent 
to  a  verdict  of  acquittal.    Verdict,  Not  Guilty. 


Beg.  V.  Tchorzeufski,  In  the  Court  of  Queen's 
Bench,  before  Lord  Campbell,  L.CJ.,  and  a 
special  jury.  Stanislaus  Tchorzewski,  a  book- 
seller of  Green  Street,  Leicester  Square,  was 
charged  on  an  indictment  removed  by  certiorari 
from  the  Central  Criminal  Court  for  pub- 
lishing a  pamphlet,  entitled  "Lettre  au  Par- 
lement  et  k  la  Presse,"  and  signed  <*  Lc  Comite 
de  la  Commune  B^volutionnaire,  Felix  Pyat, 
Resson,  A.  Talandier,"  justifying  the  Orsini 
attempt,  and  inciting  to  the  assassination  of  the 
Emperor  of  the  French.  The  first  count  (6) — 
after  averring  as  inducement  that  His  Imperial 
Majesty  Louis  Napoleon  Bonaparte  was  Em- 
peror of  the  French  and  a  sovereign  in  alliance 
and  amity  with  the  Queen,  and  that  certain 
persons  had  been  accused  of  having  at  Paris, 
in  the  Empire  of  France,  on  the  fourteenth 
day  of  January,  attempted  by  means    of    the 

(a)  In  consequence  of  this  case  the  Property 
Qualification  was  shortly  afterwards  abolished 
by  21  &  22  Vict  c.  26.  See  Anson,'  Law  and 
Custom  of  the  Constitution,  vol.  1.  p.  87,  2nd 
edit. 

(6)  Treasury  Solicitor's  Papers. 


explosion  of  certain  grenades,  bomb  shells, 
fulminating  powder,  and  other  deadly  sub- 
stances and  materials,  and  by  and  with 
certain  pistols,  revolvers,  and  other  deadly 
weapons,  to  kill  and  murder  the  said  Emperor 
of  the  French^-charged  **  that  Stanislaus 
Tchorzewski,  well  knowing  the  premises  and 
being  a  malicious,  seditious,  and  evil-disposed 
person,  and  wickedly,  unlawfully,  maliciously, 
and  seditiously  devising  and  intending  to  de- 
fame and  vilify  the  said  Emperor  of  the  French, 
and  to  bring  him  into  hatred  and  contempt  as 
well  among  the  subjects  of  our  said  Lady  the 
Queen  as  among  tho  subjects  of  him  the  said 
Emperor  of  the  French  and  the  subjects  of 
divers  other  Sovereigns  then  and  still  being  in 
alliance  and  amit^-  with  our  said  Lady  the 
Queen,  and  unlawfully,  maliciously,  and  wick- 
edly to  justify  the  crime  of  assassination  and  to 
incite  and  encourage  evil-disposed  persons  to 
conspire  to  kill  and  murder,  and  actually  to  kill 
and  murder  the  said  Emperor  of  the  French  on 
the  twenty-seventh  day  of  February  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
fifty- eight,  unlawfiilly,  wickedly,  maliciously, 
and  seditiously  did  print  and  publish  and  cause 
and  procure  to  be  printed  and  published  a 
certain  wicked,  scandalous,  malicious,  seditious, 
and  defamatory  libel  in  the  French  language 
of  and  concerning  the  said  Emperor  of  the 
French,  and  of  and  concerning  the  said  alleged 
attempt  to  kill  and  murder  the  said  Emperor  of 
the  French  as  aforesaid,  which  said  libel  was 
and  is  entitled,  *  Lettre  au  Parlement  et  k  la 
Presse,'  and  which  said  libel  was  and  is  as 
follows,  that  is  to  say — [The  Count  then  pro- 
ceeded to  set  out  the  letter,  the  principal  paH- 
sages  of  which  were  as  follows]  : — 

"  Deux  Revolutions  qui  ont  attent6  chez  vous. 
Tune  k  couronne,  I'autre  k  la  t6te  d'un  roi,  vous 
ont  acquis  le  droit  de  tout  dire  et  le  devoir  de 
tout  entendre  sur  toute  question  en  general  et 
sur  celle  de  I'atteutat  en  particulier. 

"  Sur  celuidu  14  Janvier,  ses  causes,  ses  con- 
sequences, les  moyens  d'en  pr^venir  ou  d*en 
punir  le  retour,  vous  avez  plus  on  moins  exerc^ 
votre  droit,  voulez-vons  remplir  votre  devoir  ? 
Vous  avez  parl^,  ecoutez  s'il  vous  plait. 

**  Nous,  refugi^s  fran9ai8,  nous  avons  k  toub 
adresser,  anx  uns  nos  remerciments,  aux  aotres 
nos  observations. 

"  A  notre  sens,  Tattentat  n'est  quela  peine  da 
talion  appliqu^e  k  Thomme  du  coup  d'etat.  Le 
conspirateur  de  D6cembre  et  de  Juin,  Tauteur 
du  double  crime  commis  k  Pftris  et  k  Rome  ne 
pent  se  plaindre  des  rcpresailles.  Aj-ant  tout 
ose,  il  doit  tout  craindre,  la  justice  priv^  eii 
attendant  la  justice  publiqne.  L'assassinat  du 
peuple  et  le  vol  de  sa  souverainet^,  voilk  son 
attentat  a  lui,  en  Italic  conune  en  Fran<«,  le 
plus  grave  qui  puisse  6tre  commis  et  puni.  Le 
coupable  s'est  mis  bors  la  loi,  d'apr^s  le  droit 
naturel  et  du  moins  le  droit  ^rit,  d'apr^s  la 
constitution  qu'il  a  jnr^  et  viol^,  d*apr^ 
I'arret  de  la  conr  suprdme  qui  I'a  condamn^,  et 
pour  comble  de  m6fait  par  la  mise  hors  la  loi 
de»  gardiens  de  la  loi.  Tout  citoyen  est  dans  le 
cas  de  legitime  defense  contre  lui,  en  demeure 
mdme  de  lui  courir  sus.  Chaeun  a  droit  et 
devoir  de  repondre  k  la  force  par  la  foroe,  anx 
canons  par  les  revolvers,  anx  boaleti  par  le 
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bombeo,  k  la  mitraille  par  les  fulmiDates,  k  la 
gardu  imperiale  par  les  machines  iiiferoales. 
Qu*est-ce  que  cette  garde  imp6riale,  si  ce 
n*eBt  uoe  vasto  machine  infemale  k  cent  mille 
capeules,  aux  mains  de  Tattentat  permauent, 
de  Tassassinat  continu,  du  BC^16rat  coarounS  ? 

*'  Et  d'abord,  poor  ce  qui  est  de  la  France^ 
Bonaparte  a-t-il,  oui  on  ton,  le  20  D6ceiubre  48, 
comme  President  de  la  K^publique,  prSte  selon 
Tarticle  48  de  la  Coastitation,.le  serment  soivant : 
En  presence  de  Dieu  et  devant  le  Peuple  Fran- 
9ais  represent^  par  I'Assemble  Nationale,  je  jare 
de  raster  fiddle  k  la  Kepublique  et  de  remplir  les 
devoirs  que  m'impose  la  Constitution. 

**  La  Constitution  (a)  contenait-elle,  oni  ou 
non,  les  dispositions  suivantes: 

'*  Article  1.  La  souyerainet^  reside  dans  Tuni- 
venalit^  des  oitoyens.  EUe  est  inalienable  et 
imprescriptible.  Aucun  individu  ue  pent  s'en 
attribuer  I'exercice. 

*<  Article  45.  Le  President  n'est  elu  que  pour 
quatre  ans. 

"  Article  68.  Toute  mesure  par  laquelle  le 
President  de  la  BSpublique  dissout  I'Assemblee 
Nationale,  est  un  crime  de  haute-trahisoo.  Par 
ce  seul  fait  le  President  est  d6ohu  de  ses  fono- 
tions.  Les  citoyens  sont  tenus  de  lui  refuser 
ob^issanoe.  Le  pouvoir  ex^utif  passe  de  plein- 
droit  ill  TAssemblee  Navionale.  Les  joges  de 
la  Haute-Cour  de  justice  se  r6uni8sent  imm^di- 
atement  k  peine  de  for&iture:  ils  convoquent  les 
jur6s  pour  proc^der  au  jugement  du  President 
et  de  ses  complices. 

*'  Article  110.  L' Assemble  Nationale  confic 
le  depdt  de  la  presente  Constitution  et  des 
droits  qu'elle  consacre  k  la  garde  et  au  patriot- 
isme  de  tons  les  citoyens. 

'^  Le  2  D6cembre  £1,  le  President  ayant  diisous 
I'Assembleei  la  Haute-Cour  a-t-elle,  oni  on  non, 
rendu  le  jugement  smvant: 

**  En  yertu  de  Tarticle  68  de  la  Constitution  la 
Haute-Cour  de  justice  declare  Louis-Napoleon- 
Bonaparte  atteint  du  crime  de  haute-trahison. 

"  Bonaparte  enfina-t-il  attente  k  la  Cour,  comme 
k  TAssemblee,  comme  klaloi,  comme  aa  peuple, 
force  toute  resistance  et  tout  droit,  assassin^ 
citoyens  et  representants,  arr£t^,  exilS,  trans- 
porto,  execute  les  defenseurs  de  la  Constitu- 
tion, et  fait  yoter  le  reste  la  bayonnette  aux 
reins  ? 

«  Est-ce  une  fable,  un  conte,  un  songe  que  tout 
cela  ?  Tayons-nous  r6v6,  inyent^,  imaging  pour 
le  besoin  de  nos  opinions,  de  nos  passion$, 
comme  dit  la  note  Walewski  ?  £st-ce  un  fait 
reel,  recent,  patent,  public,  historique  et  judici- 
aire,  ind^niable  par  Pantenr  m6me  qui  s'en  yante, 
criant  et  saignant  dans  la  m^moire  de  tons,  de- 
mandant yengeance  k  Dieu  et  aux  hommes, 
m^ritant  le  ch&timentd'en  bas  comme  d'en  haut, 
de  toute  main  et  de  toute  arme,  impuni  parce 
qu'il  est  triomphant  ?     .     .     . 

*'  Cet  empereur  est  un  assassin. 

*'  Sayoir  ensuite  si  on  pent  tuer  un  assassin.  . 
.  .  qui  est  empereur!  Question  6norme, 
nous  sayons,  ridicule  mdme,  question  grosse 
d'oui  et  de  non  suiyant  les  lieux  et  les  temps, 
yjeille  question  qui  a  toute  sa  barbe  et  ses  dents 
comme  celle  de  TEtre- supreme,  question  oiseuse 


(a)  Of  -Ith  Nov.   1848  ;    see  Faustin-H6Iie, 
Les  Constitutions  de  la  France,  p.  1 102,  &c. 


silrtont  qu'on  a  posee  aveo  le  premier  tyrau  et 
qu'on  ne  resoudra  qu'avcc  le  dernier. 

**  Les  rois  constitutionnels  sont  repute  inviol- 
ables,  parce  qu*ils  ont  des  ministres  responsables, 
et  encore  ils  payeiit  parfois  de  leurs  personnes. 
Mais  les  tyrans  sont-ils  inviolables  aussi  ?  II  y 
en  a  et  de  la  pire  esp^ce,  dans  la  plus  antique  et 
la  plus  odieuse  acception  du  mot :  celui-la,  par 
exemple,  qui  serait  tomb^  sous  la  guillotine,  B*il 
n'^tait,  monte  plus  haut  k  force  de  meurtres,  s'il 
eut  ete  moins  criminel,  moins  assassin.  Suppo- 
sons  qn'un  rol  d'Angleterre,  9a  c'est  vn,  las  de 
son  conseil,  de  ses  chambres,  dc  sa  presse,  de 
tons  les  droits  acquis  sans  conteste  aujourd'hui, 
s'avis&t  par  une  belle  nuit  de  Decembre,  de  faird 
aussi  un  coup-d*6tat,  d'attenter  a  toutes  les  liber- 
tes  publiques,  de  les  etou£Eer  toutes  dans  le  sans 
du  peuple,  d'etre  ce  qu'on  appelle  un  parfait 
empereur,  que  ferait  le  peuple  anglais,  s'il  pou- 
vait  ?    Ce  qu'il  a  dejiL  fait. 

**  Nous  ne  d6battrons  pas  plus  le  droit  de  regi- 
cide. Dans  le  pays  de  Charles  I*%  c'est  superfln. 
hk  dessus,  les  fils  de  ceux  qui  ont  execute  le 
Capet  n'ont  rien  k  dire  de  neuf  aux  petit-fils  de 
ceux  qui  ont  ex6cut6  le  Stuart.  Ordinairement, 
on  ne  discute  pas  ce  droit ;  ou  le  prend  quand  il 
faut,  et  on  Texerce  comme  on  pent." 

[After  denouncing  the  French  occupation  of 
Rome,  the  letter  proceeded]  :— 

"  Est-ce  quo  tout  citoyen  n'a  pas  le  droit  et  le 
devoir  de  sauver  son  pays  ?  de  frapper  renuemi 
partout  oil  il  est  dites?  Et  oependant  les 
patriotes  italiens  ne  Tout  pas  attaqui  k  Londres 
oil  il  est  venu  comme  pour  insulter  par  sa  pre- 
sence k  toutes  les  proscriptions.  Ils  ont  re- 
specte  le  pays  nentre  et  libre ;  ils  n'ont  pas  Toulu 
souiller  d'un  tel  sang  le  sol  hospitalier.  lis  ont 
attente  k  Bonaparte  chez  lui,  sur  son  terrain,  sur 
ses  gardes,  dans  son  camp  parmi  et  malgr6  ses 
soldats  et  sa  police,  conune  pour  mieux  lui 
prouver  la  vanity  et  la  fragility  de  la  tyraunie, 
pour  lui  prouver  cette  v^rite  math^matique, 
cette  parole  d'^vangile,  dite  par  Tagneau  mdme 
de  la  resignation :  *  Qui  vit  par  le  fer  perira  par 
le  fer.' 

*'  Les  Italiens  ne  sont  done  pas  des  assassins, 
ce  sont  des  combattans.  Ils  ont  rendu  deut 
pour  dent,  bombe  pour  bombe.  Ce  sont  des 
prisonniers  de  guerre  que  les  sauvages  vont 
egorger.  lis  sont  vaincus,  ils  ne  seront  pas 
punis.  L'ennemi  peut  les  tuer,  mais  non  les 
juger.  Tout  le  poison  de  Chaix-d*Est-Ange  ne 
saurait  les  fletrir.  lis  peuvent  mourir  et  non 
d6eheoir.  I^e  supplice  pour  eux,  Pinfamie  k 
d'autres.    lis  meurent  pour  leur  pays. 

*' Quant  k  nous,  malheureusement  nous  n'avoiis 
rien  k  pretendre  dans  le  merite  de  leur  osuvre  ; 
nous  n'avons  pas  Thonneur  d'avoir  participe  k 
leur  entreprise.  Mais  le  coq  chanterait  trois 
fois,  si  une  voix  fran9aise  ne  les  saluait  devant 
le  pretoire.  .  .  .  Amis,  inconnus  mais  non 
meconnus,  salut  I  vous  serez  venges.  Si  nos 
moyens  different,  notre  cause  est  la  mdme.  Nous 
esperons  que  votre  exemple  ne  sera  pas  perdu 
pour  nous  dans  la  mesure  de  nos  aptitudes  et 
de  nos  forces.  Chacun  les  siennes.  8i  nous 
n'avons  pas  la  vertu  de  la  conspiration,  nous 
avons  parfois  celle  de  Tinsurrection  qui  n'est 
apr^s  tout  que  la  conspiration  collective.  Nous 
esp^rons  done,  si  vos  tdtes  devouees  tombent, 
que  le  peuple  de  F^vrier  et  de  Juillet  se  reveillera 
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enfin  au  bruit  de  leur  chi^te,  qu'il  h^ritera  de 
votre  courage  et  de  vos  armca  pour  la  bataille, 
qu'il  coDspirera  tout  eutier  et  commettra  encore 
un  immense  attentat,  main  cette  foispar  la  main 
de  la  justice,  ne  touchant  pas  2k  I'impur,  nc  fai- 
saut  tort  ik  persoune  et  laissant  au  dernier 
bourreau  une  demi^re  tAche  digne  de  lui. 

"  Et  raaintenant,  que  Thomroe  de  Strasbourg 
et  de  Boulogne  viole  le  droit  d'asyle  comme  le 
reste,  nous  y  sousci irons  pour  notre  part,  afin 
que  s*il  se  sauve  au  jour  de  la  vindicte,  la  Revo- 
lution ait  ie  droit  de  le  r^clamer  et  de  le  re- 
prendre  partout. 

**  Le  Comite  de  la  Commune  revolntionnaire, 
*'  Fblix  Pyat,  Bbsbov,  A.  Talandibb." 

Tbc  count  then  proceeded  to  set  out  the  libel 
in  English,  with  innuendoes. 

The  second  count  was  in  similar  form,  bat 
only  set  out  the  passages  printed  above. 

'fhe  Attorney- Genera]  stated  that,  the  defen- 
dant having  expressed  his  regret,  and  under- 
taken to  suppress  the  pamphlet,  he  was 
prepared  to  take  the  same  course  as  in  the  last 
case. 

Lord  Camfbbll,  L.CJ.  :  The  counsel  for 
the  defendant  have  given  him  very  sound 
advice,  and  the  defendant  has  acted  wisely 
in  acceding  to  their  proposal.  The  defen- 
dant being  a  foreigner,  I  will  only  add  what 
I  have  before  obser^-cd,  that  it  is  the  glory 
of  this  countr}'  that  it  affords  au  asylum  to  pro- 
scribed and  persecuted  exiles  from  all  parts  of 
the  world.  But  thof*e  who  find  an  asylum  here 
must  ever  bear  in  mind  that  while  they  have  the 
protection  of  the  law  of  England  they  are  bound 
to  obey  that  law,  and  that  they  are  equally  liable 
with  the  subjects  of  Her  Majesty  for  any  crime 
which  may  be  committed  by  them  while  they 
are  resident  within  the  realm.  I  hope  they  will 
bear  this  in  mind  and  will  understand  that  it  is 
a  crime  on  the  part  of  a  British  subject,  or  for  n 
foreigner  owing  temporary  allegiance  to  the 
Crown  of  England,  to   plot  and  conspire  for 


the  commission  of  a  crime  in  a  foreign  country, 
or  for  the  commission  of  a  crime  in  this 
oountry.(a) 

(a)  The  Lifie  of  Lord  Campbell,  vol.  2,  p.  859, 
contains  the  following  extract  from  his  diary 
rehiting  to  these  cases : — 

"  July  4th. — When  the  day  for  trying  these 
cases  had  arrived,  the  Government  pusillani- 
mously  agreed  to  acquittals,  on  the  defendants 
expressing  sorrow  for  what  they  had  done,  and 
promising  not  to  do  the  like  again.  The  pam- 
phlets prosecuted  recommended  in  the  most  ex- 
press terms  the  assassination  of  Louis  Napoleon 
as  a  tyrant,  landing  the  attempt  of  Orsini  and 
Pianori,  and  lamenting  that  it  had  failed.  Such 
publications,  as  they  g^ve  just  cause  of  com- 
plaint to  foreign  governments,  and  bring  the 
liberty  of  the  press  into  discredit,  ought  not  to 
be  tolerated ;  and  notwithstanding  the  verdict 
in  Bernard's  case/I  do  not  believe  I  should  have 
now  had  any  difficulty  in  obtaining  a  oonvietion. 
I  had  very  elaborately  studied  the  proceedings 
in  prosecuting  Lord  George  Gordon  for  a  liM 
on  Marie  Antoinette,  against  Vint  for  a  libel  on 
the  Emperor  Paul,  and  against  Peltier  for  a  libel 
on  Napoleon  the  Great  (see  above,  p.  891r),  and 
I  was  prepared  with  an  exposition  of  the  law 
upon  the  subject  which  1  think  would  have  been 
of  public  service.  But  just  as  I  was  entering 
the  court  I  was  told  that  it  mhes  all  settled.  I 
did  venture,  nevertheless  (for  the  benefit  of  the 
studente,  as  Lord  Mansfield  used  to  say),  to 
point  out  the  necessity  for  considering  a  direct 
incitement  to  crime  as  criminal,  and,  one  of 
the  defendants  being  a  political  refugee,  to 
inculcate  the  duty  of  foreigners,  while  they 
have  an  asylum  among  us,  to  obey  our  laws 
like  native-bom  subjects,  glancing  at  the 
heterodox  doctrine  of  Sir  Richard  Bethrll, 
that  foreigners  in  England  may  do  with  impunity 
that  for  which  native-born  subjects  may  be 
punished.'* 
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APPENDIX   B 


The  following  were  the  principal  docu- 
ments set  oat  in  the  Joint  Appendix  and 
two  Supplemental  Appendices  put  in  by 
the  petitioners  in  the  Jersey  case. (a) 
They  have  been  arranged  in  chronological 
order,  and  the  less  important  have  been 
abridged(6) : — 

Articles  12,  15,  19,  20,  and  24  of  the 
Ordinances  in  the  Charter  of  Henry  VII.  of 
17/A  Jtmel495:— 

"12.  Item.  Que  tou8ceux  de  chacane  paroisse 
de  ladite  Isle  qui  auront  force  et  puissance  de 
besogner,  soint  prdts  et  appareill^s  de  besogner 
ill  la  i^paration  dudit  Ch&teau(c)  et  sea  apparten- 
anccB  ill  I'entour,  au  desir  dadit  Capitaino  et  2k 
gagt^s  raisonnables,  outre  et  par  dessus  un  jour 
en  I'an  quHls  seront  tenus  de  besogner  Ik  leurs 
propres  coiitages  et  charges  ainsi  quMl  a  et6 
d*anciennete  accoiitum^. 

**  15.  Item.  Que  le  Capitaine  ni  les  Jur^  de 
rile  ne  mettent  ou  ne  Invent  aucunes  taillet  ou 
impositions  sur  les  gens  d'icelle  sans  la  connais- 
ance  et  commandement  du  Roi,  fors  que  oe  soit 
pour  telles  poursuites  comme  pourront  ^tre 
faittes  pour  le  bien  commun  et  defence  de  ladite 
Isle. 

"  19.  Item.  Que  ehacune  mati^re  qui  passera 
devant  lesdits  Jur^s  sera  enregistree  et  souscrite 
avec  les  mains  des  jur^s  devant  lesquels  die  sera 
passie  et  jugee,  et  ainsi  demeurera  pour  record 
et  preuTe  afin  que  ehacune  des  parties  y  puiase 
avoir  reconrs  ainsi  que  le  eas  le  requerra. 

*'  20.  Item.  Au  eaa  qu'aucun  desdits  Jur6s  aoit 
ci-apr^s  trouv^  en  faute  et  repris  de  non  exercor 
bien  et  loyalement  son  office,  que  adonc  il  soit 
expuls^  et  mis  hors  de  son  office,  et  jamais  apr^s 
n'y  Mre  re9n  ni  en  aucune  autre  office  en  icelle 
Isle,  mail  soit  toujours  apr^s  pris  et  r^put6 
comme  une  personne  paijure  et  inf&me. 

"24.  Item.  Que  les  Conn^tables  de  chaquc 
paroisse  de  ladite  Isle  soient  iranchement  6Ius  et 
choisis  par  la  plus  ancienne  partie  des  gens  de 
ladite  Paroisse,  sans  aucune  recommandation  du 
Capitaine  ou  desdites  Jur^s  en  cette  partie." 

Extract  from  the  Charter  of  Queen  Elizabeth 
of  27th  June  1562— Patent  Boll,  4  Elisabeth. 
Parts.  M.  37:— 
Pro  ballivo  et  Juratisl  Regina  omnibus  ad  quos 

Insule  de  Jersey,  j  «^c.  salutem  Cum  dilecti 
et  fideles  ligei  et  subditi  nostri  ballivus  et  Jurati 

(a)  See  above,  p.  285. 

(6)  Dryden,  Constitution  of  Jersey,  1854, 
p.  5,  remarks  that  it  is  highly  improbable  that 
buy  document  not  noticed  in  these  appendices 
could  materially  contribute  to  the  clear  decision 
of  the  points  at  issue.  See,  however,  above, 
p.  8l2n. 

(c)  Of  Mont  Orgneil. 


Insule  nostre  de  Jersey  ae  ceteri  incole  et  habita- 
tores  ipsius  Insule  infra  Ducatum  nostrum  Nor- 
mannie  et  predecessores  eorum  a  tempore  cujus 
contrarii  memoria  hominum  non  existit  per 
seperales  cartas  concessiones  confirmaciones 
et  amplissima  diplomata  illustrium  progeni- 
torum  ao  antecessorum  nostrorum  tarn  regum 
Anglie  quam  ducum  Normannie  ac  aliorum 
quam  plurimis  juribus  jurisdiccionibus  privi- 
legiis  annuitatibus  libertatibus  et  franchesiis 
libere  quiete  et  inviolabiliter  usi  functi  et  gavisi 
fuerunt  tam  infra  regnum  nostrum  Anglie  quam 
alibi  infra  dominia  et  loca  ditioni  nostre  subjecta 
ultra  citraque  mare  Quorum  opere  et  beneficio 
Insule  preuomiuate  ac  loca  maritima  predicta  in 
fide  obediencia  et  servieio  1am  nostre  quam 
oorundem  progenitorum  nostrorum  constanter 
fideliter  et  inculpate  prestiterunt  ac  persevera- 
verunt  liberaque  commeroia  cum  mercatoribus 
et  aliis  indigenis  ac  alienigenis  tam  pacis  quam 
belli  temporibus  habuerunt  et  exercuerunt  Judi- 
cia  eciam  et  cogniciones  omnium  et  omnimo- 
dorum  causarum  et  querelarum  accionum  et 
placitorum  tam  civilium  quam  criminalium  et 
capitalium  ac  judicialem  potestatem  ea  omnia 
tractandi  decidendi  discutiendi  audiendi  et  ter- 
minandi  atque  in  eisdem  procedendi  et  in  acta 
redigendi  secundum  leges  et  consuetudines  Insule 
et  loci  predictorum  ex  antique  receptos  et  appro- 
batos  preterquam  in  certis  casubus  cognicioni 
nostri  (5tc)  regie  reservatis  de  tempore  in  tempns 
exercuerunt  executi  sunt  et  peregenint  Que  om- 
nia et  singula  cujus  et  quanti  momenti  sunt  et 
fuerunt  ad  tutelam  et  conservncionem  Insule  et 
locorura  maritimorum  predictorum  in  fide  et 
obediencia  corone  nostre  Anglie  nos  ut  equum 
est  perpendentes  neque  non  immemores  quam 
fortiter  et  fideliter  Insulani  predicti  ac  ceteri 
incole  et  habitatores  ibidem  nobis  et  progenitori- 
bus  nostris  inservierunt  quantaque  detrimenta 
damna  et  pericula  tam  pro  aseidua  tuicione 
ejusdem  Insule  et  loci  quam  pro  recuperacione 
et  defensione  castri  nostri  de  Mount  OrguilF 
infra  predictam  Insulam  nostram  de  Jersey 
sustinuerunt  indiesque  sustinent,  non  solum  ut 
regia  nostra  benevolencia  favor  et  effectus  erga 
prefatos  Insnlanos  aliquo  illustri  nostri  benefi- 
centie  testimonio  at  certis  inditiis  comprobetur 
yemm  eciam  ut  ipsi  et  eorum  posteri  deinceps 
imperpetuum  prout  antea  solitam  et  debitam 
obedienciam  erga  nos  heredes  et  successores 
nostros  teneant  ac  inviolabiliter  observent  has 
litteras  nostras  patentes  magno  sigillo  Anglie 
roboratas  in  forma  qua  sequitur  iUis  con- 
cedere  dignati  sumus  Sciatis  quod  nos  de 
gratia  nostra  speciali  ac  ex  certa  sciencia  et 
mero  motii  nostris  dedimus  et  concessimus 
ac  pro  nobis  heredibus  ct  successoribus  noetris 
per  prescntes  damus  ct  concedimus  prefatis 
ballivo  et  Juratis  Insule  noatrc  de  Jersey  pre- 
dicte  ac  ceteris  incolis  et  habitatoribns  dicte 
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Insalc  quod  ipsi  et  eorum  quilibet  licet  in  pre- 
sentibuB  uon  recitati  seu  cog^iti  per  seperalia 
uomina  sunt  semper  in  futaro  ita  liberi  quieti  et 
immuneB  in  omnibus  eivitatibus  burgiH  emptoriis 
nundinis  mercatis  villis  mercatoriis  et  aliis  locis 
ac  portibns  infra  regnum  nostmm'  Anglie  ac 
infra  omnes  proyincias  dominia  territoria  et  loca 
ditioni  nostre  subjecta  tarn  citra  quam  ultra 
mare  de  et  ab  omnibus  vectigalibus  theoloneis 
custumis  subsidiis  bidagiis  tallagiis  pontagiis 
pannagiis  muragiis  fossagiis  operibus  ezpedi- 
cionibus  bellicis  nisi  in  casu  ubi  corpus  nostre 
prefate  regine  heredum  vel  successornm  nos- 
trorum  quod  absit  in  prisona  detiueatur  et  de  et 
ab  omnibus  alii9  contribucionibus  oneribus  et 
ezacciouibus  quibnscumque  nobis  heredibus  et 
Huecessoribus  nostris  quovismodo  debitis  redden- 
dis  sen  solvendis  pront  prefata  Insula  virtute 
aliquarnm  cartarum  concessionum  confirma- 
cionnm  sive  deplomatum  per  predictos  progeni- 
tores  nostros  quondam  reges  Anglie  et  duces 
Normannie  sive  alios  seu  virtute  aut  vigore 
alicujus  racionabilis  et  legalis  usus  prescripeionis 
seu  consuetudinis  unquam  aliquando  fuerunt  aut 
esse  debuerunt  vel  potuerunt  debuit  vel  quovis- 
modo potuit. 

Cunique  nonnulla  alia  privilegia  Jurisdicciones 
annuitates  libertates  et  ^nchesia  per  predictos 
progenitores  ac  predecessores  nostros  quondam 
reges  Anglie  et  duces  Normannie  ac  alios  prefate 
Insule  indulta  donata  concessa  et  connrmata 
fuerunt  ac  a  tempore  cujus  contrarii  memoria 
bominnm  non  existit  infra  Insulam  et  locos 
maritima  prenominata  inviolabiliter  usitata  et 
observata  fuerunt  de  quibus  unum  est  quod 
tempore  belli  omnium  nacionum  mercatores 
et  alii  tam  alienigeni  qoam  Indigeni  tam 
hostes  quam  amici  libere  licite  et  impune 
queant  et  possint  dictam  Insulam  et  locos 
maritima  cum  navibus  mercibus  et  bonis 
suis  tam  pro  evitandis  tempestatibus  quam  pro 
aliis  Ileitis  suis  negociis  inibi  perageudis  adire 
accedere  commeare  et  frequentare  ac  libera 
commcrcia  negociacionis  ac  rem  mercatoriam 
ibidem  exercere  ac  tuto  et  secure  commorari 
indequc  commeare  ac  redire  tocies  quocies 
absque  damno  molestia  seu  hostilitate  quacuni- 
que  in  rebus  mercibus  bonis  aut  corporibus  suis 
idquc  non  solum  infra  Insulam  *et  locos  marit- 
tima  predicta  ac  precinctum  eorumdem  verum 
cciam  infra  spacia  undique  ab  eisdem  distancia 
usque  ad  usum  hominis  id  est  quatenus  visus 
oculi  possit  assequi  Nos  eandem  annuitatem  im- 
punitatem  libertates  et  privilegia  ac  cetera  omnia 
premissa  ultime  recitata  rata  grataque  habeutes 
lea  pro  nobis  heredibus  et  successoribus  nostris 
quantum  in  nobis  est  prefatis  ballivo  et  juratis  ac 
ceteris  incolis  babitatoribus  mercatoribus  et  aliis 
tam  bostibus  quam  amicis  et  eoriim  cuilibct  per 
prcscntes  indulgemus  ac  elargimur  auctoritate 
nostra  rcgia  renovamus  reitcramus  et  confirma- 
mus  in  tam  amplis  modo  et  forma  prout  predicti 
ncole  et  habitatores  Insule  predicte  ac  predicti 
indjgini  et  alienigeni  mercatores  et  alii  preantea 
usi  vel  gavisi  fuerunt  vel  uti  aut  gaudere  debue- 
inint.  Universis  igitur  et  singulis  magistratibus 
ministris  et  subditis  nostris  per  universum  reg- 
num nostrum  Anglie  ac  cetera  dominia  et  locos 
ditioni  nostre  subjecta  ubilibet  constitutis  per 
presentes  denunciamus  ac  firmiter  injungendo 


precipimus  ne  banc  uostram  donacionem^  con- 
cessionem  et  confirmacionem  seu  aliquid  in 
eisdem  expressum  aut  contentum  temerario  in- 
frinfere  seu  quovis  modo  inviolare  presumant 
et  SI  quis  ausu  temerario  controfecerit  (n'c)  seu 
attemptav(frit  volumus  et  decernimus  quantum  in 
nobis  est  quod  re^tituat  non  solum  oblata  aut 
erepta  sed  quod  eciam  pro  damno  interesse  et 
e'xpenso  ad  plenariam  recompenfam  et  satisfac- 
ciouem  compellatur  per  quecumque  juris  nostri 
remedia  severeque  puniatur  [utj  regie  nostre 
potestatis  ac  legum  nostrarum  contemptor 
tem0rariu8.(a) 

Preterea  ez  ubertori  gratia  nostra  per  pre- 
sentes  ratificamus  approbamns  stabilimos  et 
confirmamns  omnea  et  singnlas  leges  et  oooisue- 
tudines  infra  Insulam  et  locos  maritima  predicta 
rite  et  legittime  usitatos  et  ez  antiquo  receptos 
et  approbates  dantes  et  tribuentes  pre&tis 
ballivo  et  juratis  ac  omnibus  aliis  ma^stratibus 
ministris  et  ceteris  quibuscumque  ibidem  in 
officio  aut  funotione  aliqua  constitutis  plenam 
integram  et  absolutam  auctoritatem  potestatem 
et  facultatem  cognoscendi  jurisdiscendi  et  judi- 
candi  de  se  et  super  omnibus  et  omnimodis 
placitis  processibus  litibus  accionibus  querelis 
et  causis  quibuscumque  infra  Insulam  et  locos 
predicta  emergendis  tam  realibus  personalibus  et 
niixtisquam  criminalibus  et  capitalibus  eique 
omnia  et  singula  ibidem  et  non  alibi  plaeitandi  et 
peregendi  («ir)  prosequendi  et  defendendi  atque 
in  eisdem  vel  procedendi  vel  supersedendi  ezam- 
inandi  audiendi  terminandi  absolvendi  condem- 
nandi  decidandi  atque  ezecucioni  mandandi 
secundum  leges  et  consuetudines  Insule  et  loci 
maritimorum  predictorum  preantea  usitatos  et 
approbates  absque  provocacione  seu  appellacione 
quacumque  preterquam  in  casibu?  qui  cognici- 
oni  nostre  regali  ex  vetusta  cousnetudine  Insule 
et  loci  predictorum  reservantur  vel  de  jure  aut 
privilegio  nostro  regali  reservari  debentur.(6) 

Extract  from  the  Ordinances  of  Commas- 
sioners  of  20th  October  1562  :  — 

Here  follow  certain  ordinances  made  and  put 
forward  in  honour  of  God  and  of  Her  Majesty 
our  Sovereign  Lady  Elizabeth,  by  the  gn^ce  of 
God,  Sic.,  and  for  the  good  tranquillity  and  re- 
pose of  this  Isle  of  Jersey,  as  it  appears  by  the 
said  ordinances  made  by  the  honourable  knight 
Sir  Llyon  Foulet,  Captain,  Guardian,  and  Gover- 
nor of  the  said  Isle,  and  by  the  honourable  Lords 
Commissioners  of  Her  Mi^esty  our  aforesaid 
Sovereign  Lady  the  Queen,  by  virtue  of  her 
commission  to  them  directed,  bearing  date  the 
27th  day  of  the  month  of  June  of  the  fourth  year 
of  her  right  honourable  reign,  "as,  also,  by  the 

(a)  This  privilege  of  trading  with  the  enemy 
in  time  of  war,  after  being  imperfectly  obsen-e^d, 
was  revoked  by  Order  in  Council  of  8th  August 
1689. — Berry,  History  of  Guernsey,  p.  234, 

(6)  The  Charter  goes  on  to  provide  that  none 
of  the  inhabitants  shall  be  cited  by  writs  or  pro- 
cesses out  of  the  Courts  in  England,  and  con- 
cludes with  a  reservation  of  the  rights  of  tlie 
Crown  in  the  Island,  and  of  the  right  of  appeal 
to  the  Crown.  Charters  resembling  the  above 
weie  granted  by  successive  sovereigns  from 
Edward  IV.  to  James  II.  (1687). 
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ooonseli  advice,  and  assent  of  the  Bailiff  and  of 
the  JaratB  and  Justices  of  the  said  Isle,  the 
20th  day  of  Ootober  1562. 

Extract  from  the  Orders  and  Laws  of  Sark 
of24thApnllhSS:'- 

Abtiglb  XV. 

That  in  Sark  the  inhabitants  shall  observe  the 
ancient  lairs  and  castoms  to  be  confirmed  as  in 
Aldemey. 

Abtigle  XVI. 

Touching  ordinances  or  bye-laws  to  be  made 
for  matters  within  the  Isle  of  Sark,  we  think  it 
convenient  to  refer  to  the  Lord  and  the  inhabit- 
ants of  Sark  from  time  to  time,  as  they  shall  see 
necessary  for  the  welfare  of  that  Island,  until 
your  lordships  upon  especial  complaint  shall 
see  cause  to  take  other  order. 

Extract  from  Rolls  of  the  Royal  Court  of 
Jersey  of  22nd  January  1587  : — 

*'  The  present  convention  made  of  the  States  of 
this  Island  before  Monsieur  the  Lieutenant  of  the 
Castle,  Monsieur  the  Bailly  Phil  de  Carteret, 
Seignieure  of  St.  Ouen,  Giles  Lempriere,  Amice 
de  Carteret,  H.  Lempriere,  H.  Dumaresque,  N. 
Lempriere,  F.  De  Carteret,  Jurats:  also  assist- 
ing (here  follow  the  names  of  four  Ministers,  of 
one  Constable  for  each  of  eleven  parishes,  and  of 
a  Centenier  for  the  twelfth  parish  of  St. 
Clement)." 

Extract  from  the  Ordinances  of  Pine  and 
Napper  of  9rd  April  1591  (Le  Geyt,  vol.  4, 
p.  827)(a)  :— 

**  Que  de  tout  temps  dont  il  y  a  memoire  du 
contraire  le  Bailly  et  les  Jurez  de  la  dicte  Isle 
bnt  eu  juridiction  snr  et  concemant  toutes 
mati^res  de  Justice  dans  ycelle  Isle,  et  pareille- 
mcDt  ont  mani6  les  affaires  de  grande  importance 
avec  Tttssistance  du  Commun  Conseil,  nommS 
commun^ment  les  Estats  de  I'Isle.*' 

"It  is  ordered,  granted,  and  declared  that  all 
other  causes  of  the  greatest  weight  and  import- 
ance which  concern  the  said  Isle,  and  do  not 
touch  the  supreme  government  of  the  same, 
which  are  always  reserved  to  Her  Majesty,  her 
heirs  and  successors,  and  the  Governor  thereto 
appointed  by  Her  Highness,  her  heirs  and  suc- 
cessors from  time  to  time,  in  which  the  Gover- 
nor may  receive  the  opinion  and  assistance  of 
the  Jurats  and  States,  shall  be,  as  heretofore  from 
time  immemorial,  within  the  disposal  of  the 
twelve  Jurats,  the  twelve  Ministers,  and  the 
twelve  Constables,  or  the  majority  of  these  three 
bodies  agreeing  together,  provided  always  that 
in  each  of  the  causes  aforementioned,  the 
Governor  for  the  time  being  gives  his  express 
absent  to  the  same  in  the  name  of  Her  Majesty, 
whose  person  he  represents,  and  the  cause  thus 
requires  it,  and  that  the  Captain  or  Governor  for 
the  time  being  in  each  of  such  causes  shall  have 
a  negative  voice,  &c." 

Letter  of  the  Council  of  17  th  April  1597 
to  Bailiff  and  Jurats,  requiring  present  pay- 
ment of  money  formerly   *'  by   you  promised 

(a)  Soe  above,  p.  298. 


towards  the  building  of  the  new  fort  of  the 
Isle."  In  case  of  default,  the  Governor  to  deliver 
over  into  the  hands  of  one  of  the  messengers  of 
Her  Majesty's  Chamber  *•  those  that  have  been 
the  causes  of  the  deferment  of  this  payment, 
that  they  may  answer  the  dealing  in  that  sort 
before  us."  Also,  seeing  that  the  pier  begun  by 
voluntary  contribution  remains  unfinished  be> 
cause  many  refuse  to  pay  the  sums  they  them- 
selves promised,  such  parties  to  be  called  before 
the  Bailiff  and  Jurats  and  some  fit  course  taken 
with  them. 

Further  Letter  of  1  Ith  July  1599  complaining 
of  non-payment  of  sum  required  for  finishing  the 
causeway. 

Extract  from  Order  in  Council  of  21th  Feb. 
1616  :— 

"  We  hold  it  convenient  that  the  charge  of  the 
military  forces  be  wholly  in  the  Governor,  and 
the  care  of  justice  and  civil  affairs  in  the  Bailifil" 

Extract  from  Patent  of  James  I.  of  9th  August 
1616  :— 

'*  The  power  and  authority  to  nominate,  con- 
stitute and  appoint  a  magistrate  and  public 
officer  of  justice  is  one  of  the  essential  marks  of 
our  supreme  royal  authority  and  power,  and  an 
act  merely  regcJ  and  inseparable  from  our  royal 
person." 

Extract  from  Ordinance  of  James  /.  of  lith 
June  1618  :— 

**  That  the  Bailiff  shall,  in  the  Cohue  (a)  and 
seat  of  Justice,  and  likewise  in  the  Assembly  of 
the  States,  take  the  seat  of  precedence,  as 
formerly.** 

Extract  from  Order  in  Council  of  1 6th  June 
1619  ;— 

**  That  there  be  no  Assembly  of  the  States  in 
that  Island  without  the  consent  of  the  Governor 
or  his  Lieutenant  in  his  absence,  in  which  it  is  to 
be  understood  that  the  GoTemor,or  his  Lieutenant 
in  his  absence,  have  negative  voice ;  to  the  end 
it  may  be  provided  that  no  ordinances  be 
agreed  upon  prejudicial  to  His  Majesty's  service 
or  the  interests  of  the  people.** 

Extract  from  Order  in  Council  of  29th  July 
1619:  — 

"  For  the  better  explanation  of  the  article  con- 
cerning the  Assembly  of  the  States,  which  was 
ordered  not  to  be  done  without  the  consent  of 
the  Governor,  or  his  Lieutenant  in  his  absence,  it 
is  now  finally  ordered, for  causes  nmde  known  un- 
to us  and  for  avoiding  all  future  questions,  that  the 
foresaid  article  shall  continue  in  force  with  this 
qualification :  that,  if  the  Bailiff  or  Justices  shall 
require  an  Assembly  of  the  States,  the  Governor 
shall  not  defer  it  above  15  days,  except  he  have 
sueh  cause  to  the  contrary,  either  in  respect  to 
the  safety  of  the  Island  or  on  special  service  ; 
otherwise  as  he  shall  answer  to  Us  or  to  the 
Lords  of  our  Councill,  whereof  he  shall  give  Us 
present  advice,  as  possible  wind  and  water  miiy 

I. '      ■  ■  ■  ■  ■■  ■ . 

(a)  *  The  Judgment  Hall  or  place  of  judica- 
ture is  called  La  Cohue  Royale,  and  stands  in 
the  town  of  St.  Helier."— Falle. 


1103] 


Appendix  B. 


[1104 


serve.  And  concerning  the  Governor's  negative 
voice  in  making  ordinances,  it  is  also  ordered 
that  he  shall  not  use  his  negative  voice  bat  in 
Buch  points  as  concern  Our  special  interest ;  the 
rather  in  regard  such  Acts  as  are  made  in  their 
Assemblj  are  but  provisionall  ordinances,  and 
have  no  property  of  Law  until  they  be  confirmed 
by  U8."(<») 

Extract  from  Order  in  Council  of  1 2th  June 
1635:  — 

Report  of  Attorney-General  as  to  defects 
and  abuses  in  the  civil  government.  Resolved 
and  ordered  that  the  directions  and  ordinances 
following  be  duly  observed  and  put  in  execution 
by  the  Governor,  Lieut.-Governor,  Bailiff, 
Jurats,  and  all  others  whom  it  may  concern. 
(The  directions  relate  to  the  civil  law  of  the 
Islands.) 

Letters  Patent  of  Charles  //.—-Dated  14th 
April  1669.  Patent  RoU,  21  Charles  ij,  Part  1, 
No.  3106:— 

Charles  the  second  by  the  grace  of  God  King 
of  England  Scotland  France  and  Ireland  Defen- 
der of  the  faith  &c.  To  all  to  whome  theis 
presents  shall  come  Greeteing.  Knowe  yee 
that  we  greatly  tendring  and  affecting  the  good 
and  welfare  of  our  loveing  subjects  the  inhabi- 
tants of  our  Isle  of  Jersey,  being  desirous  that 
they  may  be  instructed  in  good  letters  and  that 
leameing  and  other  good  and  profitable  arts  and 
sciences  may  flourish  amongst  them  as  alsoe  that 
theire  poore  may  be  ma^ntayned  by  Imployment 
in  some  lawful!  vocation  and  that  l^de  and 
TraflUque  may  increase  amongst  them  And  upon 
theire  hamble  petition  lately  tendred  to  us 
by  the  Govemour  Bayliffe  and  other  Officers 
and  Inhabitants  of  the  said  Island,  Considera- 
tion thereof  had  in  Councell,  as  alsoe  of  a 
Warrant  of  our  late  royall  father  of  blessed 
memorie  in  .the  third  yeare  of  his  reigne  direct- 
ing his  lettres  to  be  made  patents  and  grauntod 
upon  a  like  petition  formerly  presented  by  the 
States  of  the  said  Isle,  of  our  especiall  grace 
certaine  knowledge  and  meere  motion  and  with 
the  advice  of  our  »aid  Councell  have  given  and 
graunted  and  by  theis  presents  for  us  our  heires 
and  successors  doe  give  and  graunt  unto  the 
Bayliffe  and  Jurats  of  our  said  Isle  for  the  tyme 
being  and  theire  successors  or  by  what  other 
name  or  names  of  Incorporation  soever  they  are 
or  have  beene  called  or  knowne  fall  power 
license  and  authority  from  and  after  the  feast  of 
Sainct  Michaell  the  Arch  Angell  nowe  next 
comeing  to  aske  demannd  levy  collect  and  re- 
ceive of  and  from  all  and  singular  merchants 
Traders  and  other  person  and  persons  whatso- 
ever that  shall  import  or  bring  any  Wyne  or 
Wynes  Sider  or  Apples  of  the  Kinds  or  Sorts 
hereafter  mentioned  from  any  part  beyond  the 
seas  into  the  said  Isle  of  Jersey  the  severall 
rates  Dutyes  and  somes  of  money  following  that 
is  to  say  for  every  Tonne  of  French  or  Rhenish 
Wynes  twenty  foure  livers  Tumois,  for  every 
Butt  or  Pipe  of  Canary  or  Spanish  Wynes 
fifteene  livers    Tumois,   for   every    Pottle  of 


(a)  See  In  re  the  States  of  Jersey,  15  Moo. 
P.C.  195. 


Brandy  twelve  Sols  Tumois,  And  for  every 
Tonne  of  Sider  brought  out  of  Normandy  or 
Brittany  or  any  other  foreigne  parts  foure  livers 
Turnois.  And  for  every  quarter  of  Apples  eight 
Sols  Tumois  of  currant  money  of  the  said  Isle 
and  for  every  greater  or.  lesser  proportion  of 
Wyne  Syder  and  Apples  re8pectively.(a)  And 
wee  doe  alsoe  hereby  for  us  our  heires  and  Succes- 
sors give  and  graunt  unto  the  said  Bailiffe  and 
Jurats  and  theire  Successors  all  some  and  somea 
of  money  benefitts  and  profits  whatsoever  which 
shall  from  tyme  to  tyme  arise  and  growe  and  be 
made  received  and  perceived  upon  any  Demise 
or  lease  to  be  made  thereof  or  by  the  collecting 
and  receiveing  the  same  by  themselves  or  theire 
Depntyes  according  to  the  true  meaneing  of 
theis  presents.  To  have  and  to  hold  the  said 
some  and  somes  of  money  rents  profits  and  com- 
modityes  to  the  said  Bailiffe  and  Juratts  and 
theire  Successors  to  the  uses  intents  and  pur- 
poses hereafter  in  theis  presents  expressed  with- 
out any  manner  of  Aocompt  Recompence  or 
Allowance  to  us  our  heires  or  successors  to  be 
therefore  or  by  any  use  thereof  rendred  paid 
made  or  given  or  otherwise  than  according  to 
the  true  intent  and  meaning  of  theis  presents. 
And  for  the  more  playne  Declaration  of  our 
intent  and  purpose  wee  doe  hereby  signify  and 
make  knowne  and  our  expresse  Command  and 
pleasure  is  that  twoe  thousand  livers  Tumois  by 
the  yeare  part  of  the  Revenue  hereby  ariseing 
shall  be  paid  by  the  said  Bailiffe  and  Juratts  and 
theire  Successors  to  the  masters  and  Ushers  of 
such  School  Colledge  or  Academy  as  is  nowe 
intended  to  be  built  in  the  Towne  of  Sainct 
Hilier  Within  our  said  Isle  of  Jersey  by  our 
trusty  and  Welbeloved  Councillor  Sir  George 
Carterett  knight  and  Baronett  Vice  Chamberlaine 
of  our  household  in  such  proportions  as  bee  shall 
appoinct  and  direct  bee  the  siud  Sir  George 
Carterett  haveing  already  att  his  owne  expence 
and  chardge  undertaken  a  considerable  part  of 
the  building  and  endowment  thereof  and  that 
the  said  yearely  some  of  twoe  thousand  livers 
Tumois  shall  goe  towards  the  building  and 
erecting  of  the  said  Schoole  Colledge  or  Academy 
uutill  that  the  same  shall  be  finished  and  masters 
and  ushers  therein  setled.  And  also  that  three 
hundred  livers  Turnois  part  of  the  remainder  of 
the  saide  Revenue  hereby  ariseinf  shall  be 
yearely  and  every  yeare  ymployed  for  erecting 
and  building  of  a  convenient  bouse  and  for  and 
toward  the  raiseing  and  maynetayneing  of  a 
stock  of  money  to  be  used  for  the  setting  to 
Worke  and  orderly  govemeing  of  poore  and  idle 
people  the  reliefe  of  decayed  Tradesmen  and  the 
correction  and  restraint  of  vagabonds  and 
Beggars  within  the  said  Isle.  And  whereas  wee 
are  credibly  informed  that  the  Inhabitants  of  the 
said  Isle  have  long  intended  to  erect  and  build 
a  peere  in  Sainct  Alban's  neare  the  said  Isle  for 
the  better  security  of  merchants  and  others  that 
shall  repaire  thither  for  Trade  and  commerce 
with  the  Inhabitants  thereof  and  that  as  well  in 
the  makeing  and  building  thereof  as  alsoe  in  the 

(a)  For  the  subsequent  history  of  the  duties 
here  granted,  which  were  known  as  the  Impot, 
see  Le  Quesnc,  Constitutional  History  of  Jemfy, 
p.  365,  e^c. 
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maynetenance  of  the  aame  being  perfected  divers 
great  ftomes  of  money  mait  of  necessitj  be  ex- 
pended Wee  doe  alsoe  declare  that  oar  expresse 
command  and  pleasm^  is  that  all  the  rest  and 
residne  of  the  said  Royenue  herein  before  men- 
tioned to  be  hereby  graonted  subject  to  the 
chardges  and  payments  to  be  made  as  aforesaid 
shall  be  by  the  said  Bailifle  and  Jtiratts  of  the 
said  Isle  and  their  successors  from  tyme  to  tyme 
ymployed  and  expended  for  and  toward  the  full 
and  perfect  erection  of  the  said  peere  and  when 
the  same  shall  be  fully  made  and  perfected  then 
one  moiety  of  the  said  rest  and  residue  of  the 
said  Bevenue  shall  be  from  tyme  to  tyme  im- 
ployed  and  disposed  for  the  improvement  and 
advantadge  of  the  said  Schoole  Golledge  or 
Academy  and  that  the  other  moyety  thereof 
shall  be  from  tyme  to  tyme  imployed  and  dis- 
posed for  such  other  pubHque  uses  of  and  for  the 
said  Island  as  the  Qovemour  Baililfe  and  Juratts 
thereof  for  the  tyme  being  or  the  major  part  of 
them  whereof  the  Groveruour  and  Bailiffe  to  be 
twoe  shall  ftom  tyme  to  tyme  thinke  fitt  and 
direct  (a)  And  for  a  further  supply  toward  the 
building  and  mayneta3meing  of  the  said  peere 
and  for  the  better  help  and  assistance  of  the  said 
Inhabitants  in  doeing  the  same  and  theire  en- 
couragement to  proceede  therein  wee  have  alsoe 
of  our  more  especiall  grace  and  meere  motion 
given  and  graunted  and  by  theis  presents  for  ns 
our  heirs  and  successors  doe  give  and  graunt  full 
power  and  lawfull  authority  unto  the  said  Bailiffe 
and  Juratts  and  theire  Successors  that  they  and 
theire  Successors  shall  and  may  from  tyme  to 
tyme  fbr  ever  from  and  after  the  said  feast  of 
Sainct  Michaell  the  Arch  Angell  nowe  next 
comeing  lawfully  and  freely  by  themselves  or  by 
any  others  authorized  by  them  demaund  take  levy 
perceive  and  receive  for  and  toward  the  building 
and  repaireing  the  said  peere  from  tyme  to  tyme 
of  and  for  all  and  singuler  wares  merchandizes 
Shipps  and  other  things  from  tyme  to  tyme 
imported  and  brought  into  the  said  Isle  such  and 
the  like  some  and  somes  of  money  and  customes 
commonly  called  petty  customes  and  in  the 
name  of  Petty  customes  as  the  Bailiffe  and 
Juratts  of  the  Isle  of  Gwemsey  have  hitherto 
lawfully  demaunded  taken  levyed  and  received 
of  and  for  the  like  Shipps  or  merchandizes  im- 
ported or  brought  into  that  Isle  for  the  maynet- 
aunce  and  repaire  of  theire  peere  there.  And 
for  the  better  and  more  effeotuall  raiseing  and 
settling  the  Revenue  hereby  appoincted  to  be 
raised  wee  doe  further  declare  our  will  and  plea- 
sure to  be  and  wee  doe  direct  and  appoinct  that 
the  management  and  disposall  thereof  for  the 
end  and  purpose  aforesaid  shall  wholly  remayne 
and  be  in  the  Bayliffe  and  Juratts  of  the  said 
Isle  and  theire  successors  for  the  tyme  being 
with  the  advice  and  approbation  of  the  Gover- 
nour  of  the  said  Isle  and  that  noething  shall  be 
acted  therein  without  the  advice  and  consent  of 
the  said  Goremour  Bailiffe  and  Juratts  or  the 
major  part  of  them  whereof  the  Govemour  and 
Bayliffe  for  the  tyme  being  shall  allways  be  twoe 
subject  neverthelesse  and  allways  reserveing  the 

(a)  See  Ordcit  in  Council  of  8th  August  1787, 
below,  p.  1122. 
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liberty  and  authority  hereby  given  to  the  said 
Sir  George  Carterett  as  aforesaid  Ajid  to  the 
intent  that  this  our  pleasure  may  be  the  bettejr 
effected  and  that  the  whole  benefitt  of  this 
Revenue  may  from  tyme  to  tyme  be  imployed  to 
the  uses  before  particularly  expressed  for  the 
good  of  the  Isle  according  to  the  true  intent  and 
meaning  of  theis  presents  without  division  or 
diminution  wee  doe  by  theis  presents  ffive  unto 
the  said  Bailiffe  and  Juratts  of  our  said  Isle  of 
Jersey  and  theire  successors  full  power  license 
and  authority  from  tyme  to  tyme  as  they  shall 
finde  it  most  expedient  to  demise  and  lette  to 
fiirme  the  benefitts  and  perfitts  hereby  to  arise 
or  any  part  or  parts  thereof  to  such  person  or 
persons  as  will  give  most  for  the  same  or  if  they 
shall  thinke  fitt  to  have  and  keepe  the  manage- 
ment of  the  same  in  theire  own  hands  then  to 
depute  nominate  and  appoinct  such  subordinate 
officers  collectors  and  receivors  for  the  levying 
and  collecting  thereof  as  they  shall  thinke  neces- 
sary and  convenient  And  all  persons  which  shall 
be  imployed  as  well  in  the  Receipts  of  the  Rents 
or  Revenues  thereupon  ariseing  as  alsoe  in  the 
Disbursements  of  the  same  to  the  uses  before 
specifyed  shall  from  tyme  to  tyme  yearely  make 
acompt  of  theire  Reoepts  and  Disbursements  of 
the  said  rents  and  Revenues  in  the  publique 
assembly  of  the  States  of  the  said  Isle  which 
acompt  alsoe  shall  be  subject  to  the  examination 
of  the  Gh>vemour  Bailiffe  and  Juratts  or  the  major 
part  of  them  whereof  the  Govemour  and  Bailiffs 
for  the  tyme  being  to  be  twoe  And  a  true  copy 
thereof  shall  be  yearely  transmitted  to  the  ClerlEe 
of  our  Councell  in  attendance  To  the  end  that 
the  same  may  be  inspected  by  us  in  Councell 
And  if  in  the  execution  of  any  matter  to  be  com- 
mitted to  the  chardge  or  care  of  any  person  or 
persons  in  or  about  the  premisses  any  offence  or 
fault  be  in  them  found  by  the  concealing  divert- 
ing or  imbezilliag  any  of  the  rents  or  profits 
hereby  ariseing  soe  that  the  uses  and  purposes 
before  mentioned  are  defrauded  or  defeated  Our 
Will  and  pleasure  is  that  such  person  or  persons 
soe  offending  shall  be  subject  to  such  fyne  Im- 
prisonment and  punishment  as  unto  the  said 
Govemour  Bailiffe  and  Juratts  or  the  major  part 
of  them  upon  due  consideration  of  the  quality  of 
the  Offence  shall  seeme  just  and  convenient  and 
which  may  be  inflicted  by  them  or  any  of  them 
according  to  law  Provided  allwayes  And  our 
expresse  Will  and  pleasure  is  that  it  shall  and 
may  be  lawfull  to  and  for  the  said  Baliffe  and 
Juratts  and  theire  Successors  for  the  tyme  being 
or  the  major  part  of  them  With  the  advice  of 
the  Governour  or  leivetenant  of  the  said  Isle  for 
the  tyme  being  to  convert  and  imploy  soe  much 
and  such  part  and  parts  of  the  Dutyes  and 
somes  of  money  hereby  graunted  as  they  shall 
thinke  necessary  for  and  towards  the  provideing 
and  fumisshing  a  magazine  of  armes  for  the  de- 
fence of  the  said  Island  soe  as  the  money  to  be  for 
that  purpose  imployed  doe  not  for  the  first  twoe 
yeares  exceede  the  moiety  of  the  whole  Revenue 
and  profits  hereby  intended  to  be  graunted  And 
further  that  it  shall  and  may  be  lawfull  to  and 
for  the  said  Sir  George  Carterett  with  the  advice 
and  approbation  of  the  Bishopp  of  Winton  for 
the  t^me  being  to  forme  and  establish  lawes 
constitutions  and  ordinances  for  the  good  and 
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sball  hold  and  enjoy  the  teme  fai  as  fall  and 
Ample  manner  as  they  or  any  of  their  predeces- 
sors have  done;  And  as  to  the  particulars  men- 
tioned in  the  said  Petition,  His  Ma^*^  pleasure 
is,  that  for  the  future  all  Orders,  warrants  or 
letters,  of  what  Nature  soever  whatever  they  he 
wh<:^  shall  be  sent  into  the  said  Island,  Either 
from    his   M*^^'®  on   or   from  this    Board,    or 
from  any  of  His  Maj^**  Officers  or  Ministers, 
shall    not    be    henceforward    put    in    Execu- 
tion   by  any  person    or    persons    whatsoever 
in  the  said  Island,  until  they  be  first  presented 
to  his  Ma^^  Royall  Court  there,  in  oMer  to  be 
Registered  and  publbhed.    And  in  case  any  of 
the  said  orders,  warrants,  or  letters  be  found  to 
infHnge  the  Pet"  said  Ancient  Lawes,  charters, 
and  priviledges  so  confirmed  unto  Ihem,  His 
Ma^  is  graciously  pleased  to  order  That  his  said 
Boyall  Court  may  suspend  the  registring  and 
publishing  the  same  and  the  execution  thereof, 
until  upon  their  representa<»  His  Ma^'^  pleasure 
be  further  known  therein.(a) 

"And  as  concerning  Acts  of  Parliament 
wherein  the  said  Island  is  named,  and  thereby 
obliged  to  give  obedience  to  so  much  thereof  as 
they  are  concerned  in.  His  Ma^®  is  further 
graciously  pleased  to  order.  That  forasmuch  as 
the  pef*  have  no  representatives  in  Parliamt,  all 
such  Acts  of  ParliamS  before  they  be  put  in 
Execution  in  the  said  Island,  shall  be  exempli- 
fied under  His  Maj^«>  Great  Scale  of  England, 
And  sent  to  his  Royall  Court,  there  to  be 
registred  and  published,  to  the  End  the  pet™  may 
have  Cognisance  thereof  to  conform  themselves 
thereunto  and  avoid  the  transgression  thereof. 

"  And  His  Maj^*®  is  farther  pleased  to  order, 
and  it  is  hereby  Ordered,  that  all  person  or 
persons  do  forbear  to  seize  the  shipps  or  foods 
of  any  of  the  Inhabitans  of  the  said  Island  yr^^- 
shall  come  or  be  brought  into  the  said  Island 
without  first  having  obtained  an  Order  from  His 
Mfg*«*-  said  Royall  Court  to  that  Effect.  His 
Maj^-  is  further  graciously  pleased  to  order, 
that  the  Comm'*  of  his  Customes  in  the  Port  of 
London  for  the  time  being,  and  all  other  His 
Ma*^  Officers  and  Ministers,  as  well  belonging 
to  the  said  Port  of  I/ondon  as  to  all  other  Ports 
of  England  and  Wales,  shall,  according  to  the 
Petitioners'  Ancient  priviledges  saffer  and  per- 
mit the  pet"  or  any  of  them  to  ship  for  the  said 
Island  any  goods,  provision,  and  commodities  for 
the  use  of  the  said  Island,  free  from  all  customes 
or  other  Duties  Due  to  His  Maj^*^,  his  heires  or 
successors,  in  the  same  form  and  manner  as  any 
of  His  Ma]estie*s  subjects  of  England  and  Wales 
are  pennited  to  do  from  Port  to  Port  in  England 
and  Wales.  The  Pet"  or  any  of  them  shipping 
any  such  Qoods  and  Comoditios  in  any  port  of 
England  or  Wales  for  Jersey,  giving  the  like 
Security  as  the  subjects  of  England  or  Wales  do 
for  the  Landing  of  such  Provisions  or  Ooods  in 
the  said  Iskind,  There  to  be  used  and  Consumed 
without  transporting  the  same  into  foreign  parts. 
And  to  the  end  due  Certificats  be  without  fraude 


(a)  This  article  was  repealed  by  th«  Order 
in  Council  of  17th  December  1679,  see  below, 
p.  1118;  it  reappears  in  the  Code  of  1771,  see 
lielow,  p.  1120;  Le  Quesne,  Constitational 
History  of  Jersey,  pp.  387,  895. 


returned  from  the  said  Island  for  the  sending 
the  same  there,  His  Majestic  doth  hereby 
autorixe  the  baillif  or  his  Lieutenant  with  three 
or  more  of  the  jurats  for  the  time  being,  to  make, 
eigne,  and  scale  such  certificats,  and  to  enter  a 
duplicate  therof  in  a  Booke  or  Bookes  to  be  kept 
for  that  purpose  by  the  Clerk  of  the  Court  for 
the  Time  being;  And  such  certificates  being 
returned  to  anv  of  the  Ports  of  England  and 
Wales  to  be  of  the  same  force  as  Certificats  from 
any  of  His  Ma^^  officers  of  his  Customes  in  any 
port  of  Enffland  and  Wales  are  for  discharging 
the  Securities  so  Given. 

And  whereas  the  pet"  complain  that  the  late 
Cover*"  of  that  Island  have  Exacted  five  shil- 
lings per  Tun  Burthen  upon  all  French  Vessels 
trading  in  the  said  Island,  in  imita^  of  the  like 
Duty  payable  in  the  Ports  and  Creekes  of  Eng- 
land and  Ireland  by  sooh  French  vessels ;  And 
whearas  it  hath  not  appeared  to  His  Majes^  that 
there  is  sufficient  Ground  for  the  leveing  of  the 
same,  and  that  it  becomes  veiy  Burthensome  to 
the  said  Island,  His  Ma^«,  by  the  advice  of  hit 
Privy  Councill,  doth  henceforth  forbid  all  per- 
sons to  demand,  exact,  collect,  or  receive  the 
said  sums  of  five  sfhillings,  or  any  other  sum  or 
sums  of  Money  whatsoever,  from  any  french 
vessells  trading  to  the  said  Island,  w<^  vessells 
are  to  bee  as  free  as  before  the  said  Imposition 
was  Levyed  and  Exacted  from  them.(a) 

And  wheras  the  Pet"  also  Complain  that  the 
Governors  of  that  Island  or  their  Depatys,  who 
by  the  Act  of  Parliament  are  appointed  to  Grant 
License  to  the  said  Inhabitans  to  Export  yearly 
the  said  Quantity  of  Two  Thousand  Todds  of 
Wooll  to  Jersey,  have  contrary  therunto  dis- 
tributed amongst  the  said  Inhabitans  onely 
fifteene  hundred  Todds  reserving  five  hnndred 
for  themselves,  the  officers  and  soldiers  of  the 
Garixon  who  are  no  Traders  nor  Manufacturers, 
and  serves  but  as  a  pretext  to  make  a  gain 
in  selling  the  same  to  the  said  Inhabitants  and 
others.  His  Ma^*«  doth  hereby  streightly  com- 
mand the  Governors  or  Comanders  of  the  said 
Island  or  their  Deputy  or  Deputies  for  the  tyme 
being  not  to  reserve  any  part  or  parcell  of  the 
said  Two  Thousand  Todds  of  Wool  upon  any 
pretence  whatsoever  but  to  distribute  the  whole 
Two  Thousand  Todds  among  the  Inhabitans  and 
that  by  advice  of  the  States  of  the  said  Island 
according  to  the  said  Act  and  not  to  Exact 
ttovcL  any  of  them  any  other  sum  or  sums  of 
money  tiien  by  the  said  Act  is  limited. 

And  for  what  Concemes  the  Building  of  a 
New  Prison  in  the  said  Island,  His  Ma^*  by  the 
advice  of  his  Privy  Council,  is  graciously  pleased 
to  grant  the  pet"*  desire.  And  in  order  there- 
unto. His  Ma^  doth  hereby  autorise  the  States 
of  the  said  Island  to  Assemble  from  tyme  to 
tjrme,  to  Consult  and  Advize  concerning  the 
building  a  prison  in  such  place  as  they  think 
fit.  And  for  the  raising  of  moneys  for  that 
purpose  in  a  just  and  Equall  Method  ;  And  that 
the  said  States  may  make  Choice  of  such  discreet 


(a)  This  duty  was  restored  by  the  Order  in 
Council  of  19th  December  1679 ;  it  was  abol- 
ished by  the  Treaty  of  Utrecht,  1718.  The  pro- 
visions of  the  Order  of  Slst  May  abolishing  it 
reappear  in  the  Code  of  1771, 
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I>ersoo8  to  Carry  on  that  work  as  may  do  it  with 
Effect,  and  alsoe  take  care  that  all  moneys  or 
other  contriba<^  raised  to  that  end  may  be 
applied  to  that  onely  work  and  not  diyerted  to 
any  other  use  or  uses  whatever  :  And  after  the 
said  prison  is  erected,  and  the  prisoners  trans- 
ferred thereunto  as  aforesaid.  His  Maj^  doth 
hereby  Order  that  the  Keeper  of  the  said  I^rison 
shall  be  Nominated  and  appointed  by  the  Bayliff 
for  the  time  being  And  by  and  with  the  advice 
of  the  said  Boyall  Gourt.(a) 

**  (Signed)        Robbrt  Southwbll. 
"  Yraie  Copies  des  Vi6lea. 

'*  H.  Mabbtt  Godfbat, 

"  Greffier.*' 

Order  in  Council  of  17 th  December  1679,  re- 
pealing Order  of  2l8t  May  : — 

"Upon  reading  this  Day  in  Councill  the 
Report  from  the  K^  Honble  the  Lords  of  the 
Committee  of  this  Boord,  for  the  Affairs  of 
Jersey  in  Hac  verba.  May  it  please  yo'  Most 
Sacred  Ma*y  j  In  Obedience  to  your  Ma^  Order 
in  Councill  of  ye  Slst  of  October  last,  Befering 
unto  us  theconsidera*"*  of  the  differences  between 
Sir  John  Lanier,  Kn*,  Governor  of  yo*"  Ma*» 
Island  of  Jersey  and  the  Bayliff  and  J  urates  of 
that  Island,  touching  certain  priviledges  granted 
unto  them  by  an  Order  of  your  Ma^  in  Councill 
of  the  21st  May  last :  Wee  have  spent  severall 
dayes  in  hearing  all  Parties  concerned  as 
Likewise  the  Com"  of  your  Ma^*  Customes, 
And  do  find :  That  the  said  Order  was  obtayned 
at  this  Boord  without  consulting  either  the 
Governor  of  the  said  Island,  or  the  OfKoers  of 
your  Ma^  Customes,  and  that  severall  parts 
thereof  (if  put  in  Execution)  would  be  preju- 
dicial to  your  Ma^  Authority  there,  and  to  the 
Revenue  of  your  Customes,  and  the  Trade  of 
this  Kingdome  :  So  that  it  is  our  humble  opinion 
that  the  said  Order  be  recalled,  and  instead 
thereof  That  your  Ma^^  would  be  pleased  to 
Command 

"That  all  Orders,  Warrants,  or  Letters  re- 
lating to  the  publicq  Justice  of  the  said  Island, 
either  coming  from  your  Ma'^  or  this  Boord, 
which  are  to  be  a  Standing  Rule  for  their  pro- 
ceedings, be  registred  in  the  Roprall  Court  of 
that  Island  before  they  be  put  in  Execution ; 
And  that  there  be  a  clause  in  every  such  Order, 
Warrant,  or  Letter,  requiring  the  Registry  there- 
of accordingly.  Neverthelesse,  as  to  sudi  other 
Warrants,  Letters,  or  Orders,  as  your  Ma"«  or 
this  Boord  shal  send  and  judge  fit  to  be  exe- 
cuted without  Registry,  no  registry  shall  be 
thereof  Without  Special  Direction  in  that 
Behalf. 

*'  And  as  to  Acts  of  Parliament  wherein  that 
Island  is  named,  or  any  ways  concerned,  that 
your  Ma^y  will  be  pleased  to  direct  That  such 
Acts  of  Parliament,  as  soon  as  they  are  printed, 
be  transmitted  to  that  Island,  with  an  order  of 
your  Privy  Councill  annexed,  directing  the 
Registring  and  publication  therreof. 

"  And  to  the  End  that  due  certificates  may  be 
returned  from  the  said  Island  of  the  landing  of 


(a)  This  Order  was  suspended  on  the  petition 
of  the  Governor,  Sir  John  Lanier,  by  Order  in 
Council  of  1 0th  July  1 67  d. 


such  goods  and  comoditys,  and  in  such  manner 
as  have  been  yearly  allowed  to  the  Inhabitants 
for  the  supply  of  that  Island,  wee  are  of  opinion 
that  (he  Lords  0>mmiss"  of  the  Treasury,  or 
the  Lord  Treasurer  for  the  time  being,  do  Nomi- 
nate an  officer,  to  be  approved  and  authorized 
by  Order  of  your  Ma^^  in  Council!,  to  signe  and 
sealle  certificates  of  the  Landing  of  such  como- 
ditys, to  be  returned  hither  for  the  discharge  of 
the  Securitys  here  |^ven.    And  that  the  said 
Goods  and  O>mmo£tys  be  all  Shipped  from 
yo^  Ma^  Fort  of  Southampton  onely.  Except 
Coales,  which  are  to  be  put  on  Board  either  at 
Newcastle   or  Swanzey.    And    that    the    said 
offioer    be   likewise  empowred  to    attest    the 
Growth  and  Shipping  of  such  Goods  as,  by 
licence  of  the  Grovernor,  shall  be  exported  from 
thence  for  England,  And  that,  for  his  Encourage- 
ment, to  perform  the  said  services  with  all  Inte- 
grity, Care,  and  Diligence,  there  may  be  made 
unto  him  such  Recompense  and  Allowance  as 
the  Lords  0)m"  of  the  Treasury,  or  Lord  Trea- 
surer, shall  judge  reasonable. 

"  As  to  the  five  shillings  per  Ton  on  French 
vessdls  coming  into  that  Island,  Wee  are  humbly 
of  Opinion  That  the  same  be  continued  (in 
regard  the  taking  away  that  duty  in  that  Island 
would  have  ill  effects  on  your  Ma^  Customes 
here,  and  the  Trade  of  this  Kingdome)  and  be 
collected  by  the  officer  aforesaid  :  but  that  the 
Product  thereof  be  wholly  employed  as  your, 
Ma^  in  0>uncill  shall  from  time  to  time  direct, 
for  the  publicque  Occasions  and  Benefit  of  the 
Island,  and  in  particular,  towards  the  Repair  of 
the  Castle,  and  Building  the  New  Prison,  and 
the  peer,  and  not  to  the  private  Advantage  of 
the  Governor,  or  any  other  Person. 

"  And  for  the  Two  thousand  Tods  of  Wool 
allowed  by  Acts  of  Parliament  to  be  yearly 
transported  from  hence  for  the  only  use  and  be- 
hoof of  the  Inhabitants  of  the  said  Island,  Wee 
are  of  opinion  that  your  Ma^  should  strictly 
charge  the  Governor  (who  is  instructed  by  the 
said  Act  of  Parliament  to  Licence  the  persons 
who  are  to  be  employed  in  exporting  the  said 
Quantity  of  WooU)  to  use  his  utmost  care  that 
the  Licence  for  the  whole  Two  Thousand  Tods 
be  distributed  with  the  greatest  equality  and 
Indifferency  that  may  be  to  Severall  Marchands 
and  not  to  too  few  hands,  by  which  means  the 
said  Wooll  by  a  free  and  common  market  nmy 
come  to  the  Generality  of  the  Inhabitants  of  that 
Island  for  whose  employ  and  Benefit  the  same 
is  Intended.  And  that  the  Governor  doth  not 
convert  or  employ  any  part  thereof  either  to  his 
owne  the  Officers  or  Souldiers  advantage. 

«  And,  in  regard  of  the  Inconveniences  that 
attend  the  Inhabitants  of  the  said  Island  by  the 
Remotcnesse  of  the  Prison  from  the  place  where 
the  0)arts  of  Justice  are  held.  Wee  are  humbly 
of  Opinion  That  your  Ma'J^  do  permit  the  In- 
habitants to  erect  a  New  Prison  in  some  con- 
venient Place  within  the  Towne  of  St.  Hilary, 
to  be  near  the  Royall  Court  there  ;  And  that  the 
monies  for  defraying  the  Charges  thereof  (in 
case  the  Product  of  the  five  shillings  per  ton 
which  yor  Ma^^  shall  assigne  for  that  use,  prove 
not  sufficient),  be  raysed  by  a  just  and  equall 
Method  on  the  Inhabitants,  and  particularly 
that  such  be  chiefly  charged  who  by  their  tenures 
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are  obliged  to  fetch  the  Piisonera  from  Mont 
Orgoeil  Cartle  to  the  Court  at  St.  Hilary ,(a) 
and  daring  the  Assizes  to  attend  there  and  carry 
7«  Prisoners  back  at  their  owne  Costs  & 
Charges;  Especiall  Care  being  taken  that  no 
part  of  the  Monies  for  this  purpose  be  diverted 
to  any  other  nse  whatsoever;  And  that  the 
Keeper  of  the  said  Prison  be  from  time  to  time 
nominated  and  appointed  by  the  Baylif  and 
Jurates  of  the  said  Island,  for  the  time  being. 

"  Lastly,  as  touchinf  the  manner  of  Assem- 
bling and  Holding  of  ttie  Estates  of  that  Island 
and  the  Gtovem"  Negative  Voyce  in  that 
Assembly,  It  is  Our  humble  Opinion  ;  That  the 
same  together  with  all  the  Ancient  Ordinances, 
Priviledges,  Libertys,  iEranchises,  and  Immuni- 
ties given  to  or  belongmg  as  well  to  the  Inhabi- 
tants as  the  Governor  of  the  said  Island,  do 
remain  without  alteration,  as  they  are  established 
by  Grants  and  Charters  from  yo'  Ma%  and  your 
Boyall  Predecessors,  Orders  and  Ordinances  of 
Councill,  or  otherwise. 

"  His  Majesty  was  pleased  to  approve  thereof. 
And  did  Order,  That  the  same  be  Effectually 
put  in  Execution  in  all  its  severall  parts.  And 
His  Ma^  was  pleased  further  to  Order  tluit  the 
Bayliff  and  Jurats  of  the  said  Island  do  not 
imprison  any  Souldier  of  the  Garrison  there 
upon  any  pretence  whatsoever  (except  for 
Breach  of  the  Peace)  without  leave  of  QoveiUr 
.first  had  and  obteync^,  nor  intermeddle  with  any 
difference  between  Souldier  and  Souldier.  And 
that  the  Bayliff  and  Jurates  have  the  nomination 
and  constituting  of  the  said  Keeper  of  the 
Prison  only  durmg  His  Ma^"  pleasure. 

"(Signed)    Thoicas  Dolman." 

Act  of  the  States  of  SUi  January  1680, 
registering  above  Order  of  17  th  DecemW: — 

"  Aux  Etats  de  rile  de  Jersey. 

"  L'An  mil  six  cents  septante^t-neuf  (sic)  lo 
trente-et-nn*'  jour  dn  Mois  de  Janvier. 

**  Messire  Jean  Lanier  Chevallier  Gouvemeur 
de  cette  Isle  ayant  demand^  I'Ent^rinement  de 
certaiues  Ordonnances  et  r^lements  de  sa  tr^s 
Excellente  Ma^  &  des  tr^s  honorables  S"  de  son 
Conseil  prive  en  dapte  du  dix-sept°»  jour  de 
D^cembre  dernier,  par  luy  present^  aux  Estats 
ce  jourdhuy  assembles  en  Corps.  Apr^  que 
lecture  a  este  publicquement  faite  des-dites 
Ordonnances,  Lesdits  Estats  po^  t6moiguer  en 
cette  rencontre  leur  respect  et  prompte  ob^is- 
sance  a  tout  ce  qui  vient  de  la  part  de  leur  d6- 
bonnaire  Souverain  Ont  tons  d*une  voix  accorde 
audit  S^  Grouverneur  sa  demande  et  Partant 
Ordonne  que  lesdites  Ordonnances  seront  pre- 
sentement  enterines  pc  estre  obeis  et  effectu6s 
coffie  il  appartient ;  Lesdits  Etats  se  reservant 
seullement  la  libert^  de  leur  tr^s  bumble  recours 
vers  sadite  Ma^  toutes  fois  &  quantes  en  ce  qui 
apr^s  meilleure  informa^^^  se  pourait  trouver 
dans  les  dites  Ordonnances  de  prSjudiciable  soit 
au  service  de  sadite  Majesty  soit  aux  anciennes 
chartes  et  priyil^^es  de  ladite  Isle  desquelles  il 
la  plu  a  Sadite  Majeste  de  continuer  la  con- 
firmao"  par  lesdites  Ordonnances. 

Act  of  the  States  of  2Sth  Aug.  1680,  regis- 
tering  letter   of    Council   of   2lBt  July   1680. 

(a)  St.  Heliers. 


Recites  that  levy  of  rate  to  meet  their  agent's 
expenses  had  been  deferred,  pending  infomm- 
tion  to  His  Majesty  and  receipt  of  letters.  Sets 
out  letter  from  the  Council  recognising  ancient 
and  usual  custom  of  Island  of  Jeney  to  depute 
someone  to  attend  before  the  Board  to  repre- 
sent their  interests,  and  directing  levy  to  meet 
expenses  thereof. 

Act  of  the  States  of  I9th  March  1680-1. 
Registenng  Royal  Letter  of  30th  Oct.  1680, 
notifying  appointment  of  one  Cole,  as  oi&eer  for 
((ranting  certificates  of  the  landing  of  goods 
and  commodities  and  for  collecting  tonnage 
from  French  vessels  under  the  Order  in  0>nn- 
cil  of  17th  December  1679 ;  and  reciting  the 
swearing  in  of  such  officer. 

*'  After  which  oath  thus  taken  by  the  said 
Cole,  it  has  been  ordered  that  the  aforesaid 
letter  shall  be  Mastered  and  published  on  this 
very  day,  pursuant  to  the  order  of  His  Majesty, 
contained  therein,  in  order  that  all  persons  con- 
cerned therein,  may  make  spplication  to  the  said 
Cole  for  the  execution  of  the  things  afcvesaid. 
But,  inasmuch  as  in  the  said  Order  of  the 
17^  December,  there  are  certain  matters  which 
are  derogatory  to  the  ancient  franchisee  and 
liberties  of  the  Isle ;  and  that  upon  the  registra- 
tion thereof  a  protest  was  entered  on  the  Act  to 
petition  the  King  to  endeavour  to  obtain  the 
redress  thereof,  if  possible,  and  that  this  matter 
is  but  a  consequence  of  the  said  Order,  The 
States  always  reserve  to  themselves  the  right  of 
the  same  protest,  in  order  to  petition  his 
Majesty  as  early  as  may  be,  humbly  praying 
him  to  maintain  his  subjects,  the  inhabitants  of 
this  Isle,  in  their  ancient  liberties,  franchises, 
and  privileges,  and  to  redress  all  infractions 
which  have  been  made  contrary  to  them." 

Order  in  Counea  ^  Bth  Apnl  1731.  Recites 
information  on  oath  touching  riotous  and 
tumultuous  proceedings  upon  publishing  Order 
in  Council  of  9th  July  1780,  confirming  Order 
in  Council  of  8nd  May  1729,  made  and  issued 
pursuant  to  a  representation  of  the  States  of  the 
Island  presented  to  His  Majesty  on  16th  January 
1726  for  remedying  the  lU  state  of  the  coins 
current  there ;  also  Sie  misbehavionr  of  the  Lieu- 
tenant-Governor in  not  supporting  His  Mjgesty^s 
authority  and  the  civil  government.  The  sevml 
articles  verified.  Lieutenant-Grovemor  removed. 
Evidence  as  to  failure  of  certain  persons  to  act 
agreeably  to  their  respective  duties.  Same 
censured  and  required  *'  that  they  do  not  for  the 
future  upon  any  pretence  whatsover  presume  to 
disobey,  or  in  the  least  to  delay  complying  with 
any  Order  of  His  Majesty  in  Council,  but  do  pay 
and  cause  to  be  paid  an  exact,  speedy,  and 
unanimous  obedience  to  the  same,  as  they  will 
answer  the  contrary  at  their  poril."  The  Estates 
to  be  assembled  and  the  contents  forthwith 
entered  in  the  public  registry  of  the  Rojal 
Court  to  remain  upon  record  in  the  Island. 

Act  of  the  Royal  Court  of  1st  June  1731 
ordering  the  above  Order  to  be  regi8tered.(a) 


(a)  See  FaUe,  p.  457. 
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Extract  from  a  Letter  from  the  Royal  Court 
of  Jersey  to  the  Lords  of  the  Council, 
10th  January  1787: — 

**My  Lords, — ^We  never  pretended  to  be 
vested  with  the  power  and  authority  of  making 
laws ;  it  is  what  neither  we  nor  our  predecessors 
before  us  ever  assumed ;  but  we  beg  leave  to 
acquaint  Your  Lordships  that  the  Court  hath 
always,  as  welL  by  the  nature  of  our  constitu- 
tion as  by  virtue  of  sundry  Charters  from  the 
Crown,  and  other  express  Orders  in  Council, 
deemed  itself  authorised  and  empowered  to  make 
regulations,  and  such  rules  and  regulations  as 
were  necessary  for  the  enforcing  and  putting  in 
due  execution  the  laws  of  the  Island.'* 

Report  of  the  Lords  of  the  Committee  of 
Council  for  the  Affairs  of  Jersey  and  Guern- 
sey, 2€th  March  1771,  on  the  proposed  new 
Code  of  Political  Laws  transmitted  from 
Jersey: — 

"  The  Lords  of  the  Committee  having  on  the 
21  St  of  last  month  thought  proper  to  refer  to 
your  Majesty's  Advocate  and  Attorney  Geoeral, 
a  Collection  of  Political  Laws  transmitted  from 
Jersey  by  Lieutenant  Colonel  Bentinck,  Com- 
mander in  Chief  of  the  Island  of  Jersey  by 
Special  Commission,  which  Laws  the  States  of 
the  said  Island  have  approved  and  are  of  opinion 
that  it  would  be  for  the  advantage  of  the  Island 
that  the  said  Collection  should  be  established  as 
Kules  for  the  Political  Government  of  the  said 
Island  (as  appears  by  an  Act  passed  the  20th  of 
October  1770  prefixt)  together  with  an  Extract 
from  the  said  Lieutenant  Colonel  Bentinck's 
Report  dated  the  20th  of  September  1770,  and 
copies  of  several  papers  transmitted  with  the 
said  report  as  explanatory  of  the  same,  and  con- 
taining some  further  regulations  proposed  to  be 
established  by  Your  Majesty  in  Council  in 
addition  to  the  aforesaid  Collection  of  Political 
Laws.  And  Your  Majesty's  Advocate  General 
having  thereupon  Beported  to  this  Committee 
that  he  has  carefully  perused  the  same,  and  as 
so  large  and  important  a  system  in  all  its  views, 
will  require  a  more  mature  and  deliberate  discus- 
sion, at  the  same  time  there  appears  a  necessity 
of  an  immediate  Establishment  of  some  parts ; 
therefore,  with  the  approbation  of  the  Attorney 
General  and  without  further  delay,  he  has  re- 
ported, 

«* '  That  the  said  Collection  or  Code  of  Politi- 
cal Laws  is  fit  and  proper  to  receive  your 
Majesty's  Royal  Assent,  Appearing  to  contain 
nothing  in  them  derogatory  from  Your  Majesty's 
Royal  Prerogative  and  the  Rights  of  the  Crown. 

**  *  That  all  other  Political  and  written  Laws 
heretofore  made  in  the  said  Island  and  not  in- 
cluded in  the  said  Code  and  not  having  had  the 
Royal  Assent  and  Confirmation  should  be  de- 
clared to  be  from  henceforward  of  no  force  and 
Vali^. 

** '  That  no  Laws  or  ordinances  whatsoever 
which  may  be  made  provisionally,  or  in  view  of 
being  Afterwards  assented  to  by  Your  Majesty 
in  Council,  shall  be  passed  but  by  the  whole 
Assembly  of  the  States  of  the  said  Island.  And 
with  respect  to  such  Provisional  Laws  and  Ordi- 
nances so  passed  by  them,  that  none  shall  be  pot 


or  remain  in  force  for  any  time  longer  than 
three  years,  but  that  the  same,  upon  its  being 
represented  by  the  said  Assembly  of  the  States 
to  Your  Migesty  that  such  Laws  and  Ordinances 
are  found  by  experience  to  be  useful  and  ex- 
pedient to  be  continued,  shall,  having  first 
obtained  Your  Majesty's  Royal  Assent,  and  not 
'tUl  then,  be  inserted  and  become  part  of  the 
Code  of  the  Political  Laws  of  the  said  Island, 
which  Code  is  now  proposed  to  be  established 
by  Your  Majesty. 

**  *  That  when  anything  is  proposed  to  the 
Assembly  of  the  States  it  shall  be  wrote  down 
in  the  form  in  which  it  is  meant  to  be  passed,  and 
there  shall  be  debated,  after  which  it  shall  be 
lodged  au  Greffe  for  fourteen  Days  at  least 
before  it  shall  be  determined,  in  Order  that  every 
Individual  of  the  States  may  have  lull  time  to 
consider  thereof  and  the  Constables  to  consult 
their  Constituents  if  they  judge  necessary. 

"'This  dehiy  only  to  be  dispensed  with  in 
case  of  emergency  in  which  the  safety  of  the 
Island  may  happen  to  be  immediately  concerned. 
In  case  it  should  happen  that  the  Governor  or 
the  Lieutenant-Governor  or  Commander-in- 
Chief  should  not  be  present  at  the  Assembly  of 
the  States,  then  that  before  any  Acts  or  Matters 
determined  therein  shall  be  effectual,  Application 
shall  be  first  made  to  the  Governor  or  Lieu- 
tenant-Governor or  Commander-in-Chief  to 
know  whether  he  chooses  to  make  use  of  the 
Negative  voice  which  he  hath.    .    .     . 

IHere  follow  provisions  as  to  the  King^s 

Officers,'] 

"The  Lords  of  the  Committee  this  Day  took 
the  said  Report  into  consideration,  and  do  agree 
humbly  to  offer  as  their  opinion,  that  it  may  be 
advisable  for  Your  Majesty  to  Approve  of  Ratify 
and  Confirm  the  said  Code  of  Political  Laws, 
and  to  order  that  the  same  be  entered  upon  the 
Register  of  the  said  Island  of  Jersey,  and  ob- 
served accordingly,  and  at  the  same  time  to 
declare,  that  all  other  Political  and  written  Laws 
heretofore  made  in  the  said  Island,  and  not  in- 
cluded in  the  said  Code,  and  not  having  had  the 
Royal  Assent  and  Confirmation  shall  be  from 
henceforward  of  no  force  and  validity.  And  the 
Lords  of  the  Committee  are  further  of  opinion 
that  it  may  be  adviseable  for  Your  Majesty  to 
give  directions  with  regard  to  the  forming  and 
passing  new  Laws  and  Ordinances  by  the  States 
of  the  said  Island  agreeable  to  what  is  afore 
proposed  by  Your  Majesty's  Advocate  General. 

*'  And  the  Lords  of  the  Committee  are  further 
of  Opinion,  that  it  may  be  Adviseable  for  Your 
Majesty  to  order  that  what  is  proposed  in  the 
aforegoing  Report  of  Your  Majesty's  Advocate 
General  mative  to  the  offices  of  King's  Pro- 
curer and  King's  Advocate  of  Jersey  should  be 
carried  into  execution. 

**  And  it  having  been  represented  to  this  Com- 
mittee by  the  said  Lieutenant-Colonel  Bentinck 
that  those  Persons  who  subsequent  to  the  Riot 
on  the  28th  September,  1769,  and  in  Con- 
sequence thereof  had  shown  a  propensity  to 
excite  new  Disturbances  by  their  irregular  and 
unjustifiable  Conduct  (against  whom  several 
AAdavits  relating  to  their  mutinous  and 
threatening  behaviour  were  transmitted  to  Your 
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Majesty  in  Coiuicil  by  the  Lieutenant  Bailiff 
and  Juratfl  of  the  Royal  Court  in  Parsuance  of 
Your  Majesty's  Order  in  Council  of  Ist  Noyem- 
ber,  1769),  are  now  become  very  sensible  of  the 
Evil  and  Dangerous  tendency  of  such  proceed- 
ings, and  appear  to  have  been  hurried  into  the 
same  through  lenorance,  and  not  from  any 
Spirit  of  Independence  or  Impatience  of  Legal 
Government,  and  have  of  late  manifested  a  very 
sincere  and  thorough  repentance  of  such  their 
Errors  ;  the  Lords  of  the  Committee  take  leave 
therefore  humbly  to  recommend  to  Your  Majesty 
the  better  to  Establish  Quiet  and  unanimity 
among  all  Your  Majesty's  subjects  in  the  Island 
of  Jersey,  and  as  a  mark  of  Your  Majesty's 
Gracious  Disposition  and  Koyal  Clemency,  that 
Your  Majesty  may  be  pleased  to  grant  a  free 
pardon  to  all  such  as  may  have  been  concerned 
in  any  mutinous  and  threatening  behaviour  tend- 
ing to  excite  new  Disturbances  from  the  said 
28th  of  September,  1 769,  to  the  3 Ist  of  December 
last  past.  And  their  Lordships  are  further  of 
opinion,  that  it  may  be  Adviseable  for  Your 
Majesty  strictly  to  require  and  Command  the 
Governor,  Lieutenant-Governor,  or  Commander- 
in-Chief  for  the  time  being,  as  also  the  Bailiff 
and  Jurats  of  the  Royal  Court,  and  all  other 
Your  Majesty's  Officers  in  the  Island  of  Jersey, 
to  exert  their  utmost  endeavours  to  discourage 
and  subdue  all  Spirit  of  Faction  and  discontent 
by  enforcing  vrith  firmness  and  spirit  a  due  and 
exact  obedience  to  the  established  Laws  of  the 
Island. 

<*  And,  lastly,  the  Lords  of  the  Committee  do 
humbly  Report  to  Your  Majesty  that  as  to  such 
parts  of  Lieutenant-Colonel  Bentinck's  Report, 
together  with  the  Papers  therewith  transmitted 
as  contain  some  further  Regulations  Proposed 
to  be  established  by  Your  Majesty's  Order  in 
Council,  in  addition  to  the  afore-mentioned  Code 
of  Political  Laws,  their  Lordships  have  thought 
proper  to  refer  the  same  back  to  four  Majesty's 
Advocate  and  Attorney  Greneral  to  consider 
thereof  and  report  their  Opinion  thereupon  to 
this  Committee." 

Order  in  Council  of  2Sth  March  1771,  con- 
firming the  Code  of  Political  Laws  pursuant  to 
the  above  Report  of  26th  March:—- 

"Whereas  there  was  this  day  read  at  the 
Board  a  Report  from  the  Right  Honourable  the 
Lords  of  the  Committee  of  Council  for  the 
Affairs  of  Jersey  and  Guernsey  dated  the  26th 
of  this  instant,  upon  considering  the  annexed 
Collection  or  Code  of  Laws  agreed  upon  by  the 
States  of  the  Island  of  Jersey,  and  transmitted 
for  His  Majesty's  Royal  approbation.  His 
Migesty  taking  the  same  into  consideration  is 
hereby  pleased,  with  the  advice  of  His  Privy 
Council,  to  approve  of  ratify,  and  confirm  the 
said  Collection  or  Code  of  Laws,  and  to  order 
that  the  same,  together  with  tiiis  Order,  be 
entered  upon  the  register  of  the  said  Island  and 
observed  accordingly.  And  His  Majesty  Doth 
hereby  declare  that  all  other  Political  and 
written  laws  heretofore  made  in  the  said  Island, 
and  not  included  in  the  said  Code,  and  not 
having  had  the  Royal  assent  and  confirmation, 
shall  be  from  henceforward  of  no  force  and 
validity.     And  His  Majesty  doth  hereby  order 


that  no  Laws  or  Ordinances  whatsoever,  which 
may  be  made  provisionally,  or  in  view  of  being 
afterwards  assented  to  by  His  Majesty  in 
Council,  shall  be  passed,  but  by  the  whole 
Assembly  of  the  States  of  the  said  Island; 
And  with  respect  to  such  provisional  laws  and 
Ordinances  so  passed  by  them,  that  none  shall  be 
put  or  remain  in  force  for  any  time  longer  than 
three  years,  but  that  the  same,  upon  its  being 
represented  by  the  States  to  His  Majesty  that 
such  Laws  and  Ordinances  are  found  by  ex- 
perience to  be  useful  and  expedient  to  be  con- 
tinued, shall,  having  first  obtained  His  Majesty's 
Royal  assent,  and  not  till  then,  be  inserted  and 
become  part  of  the  Code  of  the  Political  Laws  of 
the  said  Island ;  and  His  Majesty  doth  further 
order.  That  when  anything  is  proposed  to  the 
Assembly  of  the  States,  it  shall  be  wrote  down 
in  the  Form  in  which  it  is  meant  to  be  passed, 
and  there  shall  be  debated ;  after  which  it  shall 
be  lodged  au  Greffe  for  fourteen  Days  at  least 
before  it  shall  be  determined,  in  order  that  every 
individual  of  the  States  may  have  full  time  to 
consider  thereof,  and  the  Constables  to  consult 
their  Constituents  if  they  judge  necessary ;  and 
that  this  Delay  be  only  dispeiued  with  in  case  of 
Emergency,  in  which  the  Safety  of  the  Island 
may  happen  to  be  immediately  concerned.  And 
His  Majesty  doth  hereby  further  Order,  that  in 
case  it  should  happen  that  the  Governor,  Lieu- 
tenant-Governor, or  Commander-in-Chief  of  the 
said  Island,  should  not  be  present  at  the 
assembly  of  the  States,  then  Uiat  before  any 
acts  or  matters  determined  therein  shall  be 
effectual,  application  shall  be  first  made  to  the 
Governor,  Lieutenant-Governor,  or  Commander- 
in-Chief  to  know  whether  he  chooses  to  make  use 
of  the  Negative  Voice  which  he  hath.  And  the 
Governor,  Lieutenant-Governor,  or  Commander- 
in-Chief,  the  Bailiff  and  Jurats,  and  all  other 
His  Majesty's  Officers  in  the  said  Island  for  the 
time  being,  and  all  other  persons  whom  it  may 
concern,  are  to  take  notice  and  govern  them- 
selves accordingly. 

«  (Signed)        W.  Blair.*' 

Extract  from  the  Code  of  1771,  pp.  159- 
160:— 

"Conformably  with  a  certain  Order  of  the 
King  and  of  the  Council  dated  the  21st  May 
1679,  and  registered  by  the  States  on  the  3rd 
day  of  July  following(a) — 

"  The  laws  and  privileges  of  the  Island  are 
confirmed  as  of  old,  and  orders  warrants  or 
letters  of  whatsoever  nature  they  may  be  shall 
not  be  executed  in  the  Island  until  after  having 
been  presented  to  the  Royal  Court  to  be 
registered  and  published  therein,  and,  in  case  any 
such  orders,  warrants,  or  letters  should  be  found 

(a)  See  above,  p.  1 108.  See  also  Order  in 
Council  of  24th  February  1802,  below,  p.  1123. 
The  binding  authority  of  this  provision  of  the 
Code  was  contested  on  behalf  of  the  Crown  in 
the  case  of  In  re  Daniel,  above,  p.  314  n,  and 
again  in  the  Prison  Board  Case,  1894,  above, 
315n.  All  the  circumstances  connected  with 
the  sanctioning  of  the  Code  are  sulgected  to  a 
minute  examination  in  the  Memorandum  pre- 
pared for  the  Crown  in  the  latter  case. 
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contrary  to  the  charters  and  privileges  and 
barthensome  to  the  Island,  the  registration, 
execution,  and  publication  thereof  may  be  sus- 
pended by  the  Court  until  the  case  shall  have 
been  represented  to  His  Majesty,  and  his  good 
pleasure  signified  therein;  and  as  to  Acts  of 
Parliament  in  which  the  Island  is  named,  and 
wherein  it  is  concerned,  they  ought  to  be 
exemplified  in  form  under  the  great  seal  of 
England  and  sent  to  the  said  Island,  and  there 
to  be  registered  and  published,  in  order  that  the 
inhabitants  may  hare  knowledge  thereof,  so  as 
to  conform  thereto  and  to  avoid  the  penalties  of 
any  transgressiott  thereof." 

Order  in  Council  of  20th  April  1774.  Bepcrt 
of  Committee  on  objection  to  certain  Acts  passed 
by  States  levying  duties  on  rum  and  gin,(a)  after 
considering  opinion  of  Advocate  and  Attorney 
and  communication  from  States. 

"His  Majesty,  taking  the  said  report  into 
consideration,  was  pleased,  with  the  advice  of 
his  Privy  Council,  to  approve  thereof,  and 
accordingly  to  declare  that  the  States  of  the  said 
Island  of  Jersey  have  no  authority  to  pass  any 
Act  or  law  imposing  the  several  duties  and 
taxes  mentioned  in  the  said  Acts  for  laying  on 
rum  and  gin  imported  into  the  said  Island, 
without  application  having  been  made  to  His 
Majesty  for  that  purpose,  and  His  Majesty's 
consent  and  approbation  being  first  had  and 
obtained. 

"  And  His  Majesty  is  hereby  pleased  to  declare 
the  raid  Acts  imposing  the  several  duties  and 
laws  therein  mentioned  upon  rum  and  gin  im- 
ported into  the  said  Island  of  Jersey  to  be  null 
and  void  in  themselves,  and  to  order  that  the 
Bailiff  and  Jurats  of  the  Boyal  Court  of  the 
Island  of  Jersey  do  cause  the  said  Acts  to  be 
erased  out  of  the  records  of  the  said  Island.'' 

Order  to  be  forthwith  registered  and  pub- 
lished. 

Order  in  Council  of  ith  July  177  7,  upon  peti- 
tion of  inhabitants  ok  St.  Heller's,  representing 
that  1,740/.  had  been  left  by  Mary  Bartlett,  by 
will,  to  poor  of  Island  of  Jersey,  and  that  a 
Committee  had  been  appointed  by  the  States  to 
act  with  executors,  9th  May  1745.  Petitioners 
aggrieved  by  having  to  support  strangers,  and 
disappointed  in  expectations  of  having  public 
hospitals  established.  Prayer  that  States  and 
executors  of  Mary  Bartlett  be  called  upon  to 
show  cause.  After  States'  answer  returned  and 
hearing  counsel.  Committee  report  that:  prayer 
to  be  declared  not  liable  to  maintenance  of  other 
than  natives,  except  one-fifth  part  of  widows  and 
orphans  of  soldiers  or  strangers,  iff  reasonable  ; 
and  just  provision  should  be  made  by  States  for 
contribution  by  all  the  parishes.  Order  accord- 
ingly. 

Act  of  the  States  of  3rrf  November  1779, 
praying  His  Majesty  to  authorize  the  levy  of  a 
duty  upon  rum  and  gin  as  set  out,  to  be  at  the 
disposal  of  the  States. 


(a)  Bum  and  gin  were  not  mentioned  in  the 
Letters  Patent  of  1669,  Imposing  the  imp6t)  see 
above,  p.  1 108. 
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Order  in  Council  of  ^rd  December  1779.  Be* 
port  by  Committee  in  favour  of  said  petition. 
Act  ratified. 

Order  in  Council  of  1th  March  1785.  Be- 
port  of  Committee  that  Order  iu  Council  of 
6th  August  1784  had  not  been  promulgated  by 
the  States,  convened  for  that  purpose  by  the 
Governor,  owing  to  certain  Jurats  absenting 
themselves.  Becommendatiou  that  a  peremp- 
tory Order  be  made  for  an  Assembly  of  the 
States  to  be  convened  to  register  the  Order  of 
6th  August  and  the  present  Order.  Order  in 
terms  of  the  Beport. 

Order  in  Council  of  2nd  June  1786.  Beport 
of  Committee  upon  various  petitions  and  com- 
plaints. Appointment  of  a  permanent  general 
agent  by  Act  of  States,  lOth  July  1782,  with- 
out roysJ  pleasure  first  obtained,  null  and  void. 
Act  passed  to  ruse  money  to  carry  on  suits  be- 
tween Clerey  and  Constables  and  Bailiff  and 
Jurats,  null  and  void.  For  the  future.  States 
can  raise  money  to  defray  expenses  of  their 
agents,  in  cases  '*  where  the  whole  legislative 
body  is  attacked,  or  where  the  whole  shall  find 
it  expedient  to  appoint  an  agent  to  represent 
their  common  concerns  to  His  Majesty." 
Touching  Bailiff's  alleged  right  to  decline  putting 
certain  propositions  to  the  vote,  such  refusal  is 
illegal.  Where  Bailiff  conceives  any  proposi- 
tion to  touch  "  the  interest  or  prerogative  of  the 
Crown,  or  the  constitution  or  laws  of  the  coun- 
try," he  may  enter  his  dissent ;  the  proposition 
then  to  be  transmitted  to  His  Majesty  for  his 
previous  assent,  and  until  that  obtained,  to  have 
no  effect.  Power  of  convening  States  is  in  the 
Bailiff,  but  ought  to  be  exercised  on  the  demand 
of  the  Governor  or  Jurats.  Power  of  adjourning 
States  also  in  the  Bailiff.  Act  of  States,  16th 
June  1784,  that  for  future  States  should  be  held 
with  open  doors,  null  and  void.  Act  of  States, 
5th  October  1785,  to  supply  want  of  Constable 
where  vacancy  by  death,  or  death  occurs  during 
contest,  null  and  void.  Oldest  Centenier  to 
represent  Constable.  The  late  feuds  and 
animosities  occasioned  by  a  contention  for 
power  between  the  States  and  the  Boyal  Court 
both  in  its  judicial  and  legislative  character. 
Action  of  Bailiff  in  refusing  to  put  questions,  and 
of  the  majority  of  Jurats  in  leaving  the  Assembly 
abruptly  or  absenting  themselves  as  a  method 
of  preventing  business,  illegal.  In  case  of  a 
majority  of  any  of  three  orders  contumaciously 
absenting  themselves,  remaining  part  of  the 
body  who  are  present  may  fine  the  absent  mem- 
bers.   Order  in  terms  of  Beport. 

Order  in  Council  of  Sth  August  1787.  Be- 
port of  Committee  on  Petitions  from  merchants 
and  States  as  to  management  of  liquor  duties, 
praying  that  the  management  might  be  vested  in 
the  States,  and  the  Boyal  Court  excluded ;  also 
an  answer  of  the  Boyal  Court,  and  an  Act  of 
States  passed  in  terms  of  their  petition  without 
waiting  for  the  King's  decision.  Letters  Patent 
of  21  Chas.  Il.(a)  granted  to  Bailiff  and  Jurats 
power  to  levy  certain  duties  on  wines,  &c.  **  As 
these  duties  were  granted  by  King  Charles  II., 

(a)  See  above,  p.  1108. 
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and  have  their  eziftenee  by  irirtae  of  the  said 
grant,  the  right  of  explaining  the  same,  and 
enforcing  the  execution  thereof,  and  all  orders 
and  regulations  touching  the  ap|)lication  of  the 
said  reyenues,  belong  solely  to  His  Majesty,  and 
ought  not,  without  His  Majesty's  leave  first 
obtained,  to  be  made  the  subject  of  any  laws  by 
the  States  in  their  legislative  capacity,  and  the 
Committee  are  rather  surprised  that  the  States 
have,  in  this  instance,  departed  from  the  only 
proper  and  legal  mode  of  obtaining  relief,  seeing 
that  they  themselves,  in  the  outset  of  this 
business,  had,  as  became  them,  joined  with  the 
merchants  in  la3dng  their  case  before  Your 
Majesty  as  petitioners,  and  not  as  le^slators." 
The  said  Act,  therefore,  null  and  void.  As  to 
the  opposing  claims  of  States  and  Boyal  Court 
to  management  of  the  revenue,  such  manage- 
ment and  disposal  of  the  said  revenue  was 
granted  by  the  Letters  Patent  to  the  Bailiff  and 
Jurats  with  the  advice  and  consent  of  the  Go- 
vernor. Order  in  terms  of  Report.  To  be 
forthwith  registered  and  published. 

Order  in  CouncU  of  Ut  October  1790.     Re- 

Sort  of  Committee  upon  a  sentence  of  the  Boyal 
ourt  pronounced  in  a  case  of  burglary,  sus- 
pended by  them  on  the  ground  that  there  was 
no  positive  law  or  custom  in  the  Island  decree- 
ing punishment  for  the  crime  in  question,  until 
King's  pleasure  known.  Letter  from  Greffier, 
under  direction  of  said  Court,  stating  that  the 
Boyal  Court  were  deprived  of  the  accumulated 
power  of  lesnslation  and  jurisdiction  by  the 
Order  of  His  Majesty  in  Council  of  28th  March 
1771,  prefixed  to  the  Code  of  Laws.  Beport 
that  there  is  no  law  in  Jersey  making  burglaiy 
capital,  but  that  it  is  otherwise  punishable,  and 
an  application  for  leave  to  make  an  ex  post  facto 
law  would  be  highly  improper.  The  States  may 
propose  new  law  (to  make  burglary  a  capitsJ 
offence)  for  His  Majesty's  coDsideration,  to  be 
enacted  and  confirmed  by  royal  sanction,  after 
His  Majesty  shall  have  signified  his  allowance 
to  have  such  a  law  enacted.  Boyal  Court 
ordered  to  carry  out  its  own  sentence.  Order 
as  in  Report,  to  be  executed  forthwith. 

Order  in  Council  of  *2Uh  February  1802. 
Beport  of  Committee  on  Act  of  Boyal  Court 
suspending  registration  of  Letters  Patent  ap- 
pointing Thomas  le  Breton  His  Majesty's 
Procurator-General,  and  delaying  administra- 
tion of  oath  to  him :  "  The  Lords  of  the  Com- 
mittee having  maturely  considered  the  Order  in 
Council  of  21st  May,  and  also  the  Order  in 
Council  of  17th  December  1679,  whereby  the 
above-mentioned  Order  of  the  21st  May  1679 
was  recalled/'  are  of  opinion  that  such  refusal  of 
Jurats  to  register  said  Letters  Patent,  &c.,  was  a 
high  contempt  of  Boyal  authority.  Peremptory 
order  to  register  the  same  and  administer  oath 
forthwith. 

Order  in  Council  of  9th  May  1811,  providing 
that  Bank  of  England  notes  shall  be  legal  tender 
in  Jersey.    Begistration  ordered. 

Order  in  Council  of  \bth  July  1818.  Beport 
of  Committee  on  Beport  of  Commission  on  laws 
and  regulations  relating  to  election  of  Jurats 
and  on  two  petitions  nom  the  inhabitants  of 


Jersey.  Foundation  of  right  of  electing  Jurats 
is  the  Constitution  of  King  John,  as  construed 
and  modified  by  Order  in  Council  of  19th  May 
1671, (a)  providing  that  none  should  be  admitted 
to  vote  except  those  who  contribute  to  public 
taxet,  and  to  the  provision  made  for  the  poor, 
and  are  masters  of  families.  Order  in  Council 
of  9th  July  1735  discharged  five  Jurats  from 
their  office,  referring  to  last-mentioned  Order. 
Code  of  Laws  of  1771  confirmed  Order  in 
Council  of  19th  May  1671.  The  election  of 
Jurats  is  not  now,  as  in  the  Constitution  of 
King  John,(6)  per  Ministros  Domini  Regie  et 
optimates  patria,  whom  the  Council  apprehend 
to  be  the  Bailly,  the  Procurator-General,  the 
Viscount,  His  Majesty's  Advocate,  and  the 
States  of  the  Island.  No  further  modifications 
recommended.  The  best  security  for  the  enjoy- 
ment by  the  inhabitants  of  Jersey  of  their 
existing  privileges  depends  upon  the  moderation 
and  discretion  with  which  they  may  exercise 
them.  Order  of  19th  May  1671  to  remain 
unaltered.  Expedient  to  revoke  recent  Order 
of  8th  November  1811,  suspending  election  of 
a  Jurat,  and  to  direct  Court  to  proc^d  to  supply 
vacancies.  Order  as  in  terms  of  Beport.  Ctder 
of  19th  May  1671  to  stand. 

Order  in  Council  of  28r<2  M.ay  1816.  Beport 
of  Committee  on  letter  from  Bailiff  announcing 
rejection  by  the  States  of  report  of  Prison  Com- 
mittee on  ground  that  proceedings  of  States, 
since  11th  June  1808,  were  illegal  and  therefore 
null;  also  on  letter  of  Lieutenant-Governor, 
stating  serious  consequences  apprehended  from 
such  action,  and  on  statement  from  Committee 
of  States  and  Bailiff  and  other  Members.  Acts 
since  1 1th  June  1808  alleged  by  the  States  to 
be  illegal,  because  not  lodged  on  Greffe^  pur- 
suant to  ^e  Order  of  177l.(c)  Opinion  of  the 
Lords  of  Committee:  That,  notwithstanding  anj 
irregularity,  tlie  public  credit  being  pledged 
therefor,  ratification  of  all  the  Acts,  save  one, 
advisable  on  grounds  of  expediency.  Further 
advisable  that  the  Greffier  in  future  do  certify 
on  every  Act  sent  for  confirmation  either  that 
the  proposal  had  been  duly  lodged  au  greffe^  or 
that,  for  special  reasons  stated,  the  Oroer  of 
1771  had  not  been  or  could  not  be  complied 
with.  Also,  that  the  Lieutenant-Governor 
should  in  future  report  all  Acts  passed  by  the 
States  to  raise  money,  by  rate  or  otherwise,  in 
order  that  His  Majesty  may  disallow  or  permit 
the  same.  Order  in  terms  of  Beport  Certain 
Acts  of  the  States  sanctioned.  Act  of  the 
Slates  of  29tb  May  1815  to  be  erased  from  the 
Becords  of  the  Island.  Standing  Order  for  the 
Greffier,  for  the  Governor  or  his  Lieutenant. 
Peremptory  direction  to  register  this  Order 
forthwith. 

m 

Order  in  Council  of  lUh  March  1819.  Re- 
port of  Committee,  upon  petition  of  LieutCDant- 
Bailiff  to  be  allowed  to  take  and  receive  fees  as 
per  table,  in  favour  of  the  augmentation  asked 
for.    Order  accordingly. 

(a)  See  above,  p.  1108. 

(6)  See  above,  p.  810,  and  below,  p.  1180. 

(c)  See  above,  p.  1118. 
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Order  m  Council  ofWth  June  1880.  Beport 
of  Committee  upon  oomplaint  as  to  non-atten- 
dance of  Members  of  the  States  when  legally 
Bonmioned.  Code  of  1771.  Penalty,  100  sons, 
for  non-attendance  without  lawful  excuse.  Order 
in  Council,  2nd  June  1786,  as  to  refusal  of  Bailiff 
to  put  questionf  and  withdrawing  of  Jurats 
to  prevent  business.  Beport  recommends  that 
any  Member  duly  summoned  absenting  himself 
without  lawful  excuse  be  fined  2/.  sterling  for 
the  benefit  of  the  Crown.  Order  in  terms  of 
Beport. 

Petition  of  States  to  Privy  Council  of  9th 
October  1 880,  praying  for  recaJl  of  last  Order, 
in  which  the  States  claim  as  one  of  their  most 
ancient  and  precious  privileges  the  right  of 
originating  and  discussing  all  laws  intended  to 
be  made  for  the  ^Temment  of  the  Island 
previous  to  their  receiving  the  Boyal  sanction. 

Certificate  that  above  Order  in  Council  of 
S8th  June  1880  was  never  registered  in  the 
Island. 

ActoftheStatee  of  ISth  February  ISS9,  Be- 
citing  letter  from  Under-Secretary  of  State  to 


the  LieutenantF-Govemor  asking  him  to  draw 
the  attention  of  the  States  to  the  difficulty  they 
have  recently  experienced  in  meeting  in  sufficient 
numbers  to  make  a  quorum,  and  suggesting  the 
adoption  of  some  measure  to  remedy  this  incon- 
venience. This  letter  and  a  projected  measure 
referred  to  a  committee. 

Act  of  the  States  of  9th  May  1889,  registering 
an  Order  in  Council  of  8rd  May  1889,  confirming 
an  Act  passed  by  the  States  on  Murch  14th 
1889,  reducing  the  numbers  of  Members  neces- 
sary to  form  a  quorum  of  the  States. 

Extract  from  the  Commissioners'  Second  Re^ 
port  on  the  state  of  the  Criminal  Lau>  in  the 
Channel  Islands  (Gnemsey)— > 

"  The  Court  of  Aldemey  has,  also,  the  power 
of  making  local  ordinances  in  the  nature  of 
police  regulations,  and  for  the  repair  and  main- 
tenance of  the  highways,  obedience  being  en- 
forced by  fine.  The  ordinances  must  be  made 
either  at  a  Court  of  Chefs  Plaids  or  at  a  meet- 
ing of  the  States.  These  are  constituted  of  the 
same  members.  The  Governor  has,  also,  a 
right  of  being  present" 
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KEPORTS  OF  THE  COMMISSIONEES  AP- 
POINTED TO  INQUIRE  INTO  THE 
STATE  OF  THE  CRIMINAL  LAW  IN 
THE  CHANNEL  ISLANDS.(a) 

FIRST  REPORT. 

JSRSBT. 

Sourc€»  of  the  Criminal  Law  of  Jersey. 

The  Criminal  Law  of  Jersey  is  derived  from 
five  soarces.  These  are  :  first,  the  Customary 
Law ;  secondly,  the  Charters ;  thirdly,  the  Orders 
of  the  Sovereign  in  Council ;  fourthly,  the  Or- 
dinances of  the  Local  Legislature ;  fifthly,  cer- 
tain Statutes  of  the  RealiP. 

The  Customary  law  originates  in  the  ancient 
Norman  institutions.  The  Island,  as  well  as 
Guernsey  and  its  dependencies,  formed  part  of 
the  Duchy  of  Normandy  down  to  the  reign  of 
King  John  of  England.  When  the  continental 
part  of  the  Duchy  was  conquered  by  the  French 
King,  Philip  Augustus,  about  1205  a.d.,  the 
sovereigns  of  England  retained  the  Channel 
Islands.  Theoretically,  it  would  follow  that 
whatever  was  law  at  the  time  of  the  separation 
is  law  still,  unless  it  has  been  abrogated  or 
modified  by  Charter,  Order  in  Privy  Council, 
Ordinance  of  the  Local  Legislature,  or  Statute. 
And,  similarly,  it  is  supposed  that  no  law  can 
in  theory  exist  which  was  not  then  existing, 
unless  it  has  been  established  by  one  of  these  four. 

Le  Grand  Couatumier. 

'  ""The  principal  authority  as  to  the  ancient  cus- 
tomary law  of  Normandy  is  "  Le  Grand  Cous- 
tumier  du  pays  et  duche  de  Normandie.**  Ac- 
cording to  Sir  Edward  Coke  (Preface  to  Inst.  2.), 
this  work  is  compounded  of  some  English  laws 
given  by  Edward  the  Confessor,  and  of  divers 
customs  of  the  Duchy  of  Normandy.  Coke 
appears  to  have  taken  this  opinion  from  Rouille 
of  Alen^on,  who,  in  his  prefatory  comment  on 
the  Grand  Coustumier,  entitled  Northmaonorum 
Origo,  speaks  of  Edward  as  hujusce  Normanica 
contuetudifus  latorem  nve  daiorem.  Basnage 
dissents  from  this.  Sir  Edward  Coke  assigns 
the  compilation  of  the  work  to  the  time  of 
Henry  IIL  of  England,  and  places  it  about  forty 
years  after  the  coronation  of  Richard  the  First 

(a)  In  May  1846,  a  Royal  Commission  ap- 
pointed Thomas  Flower  Ellis  and  Thomas  Bros, 
Barristers-at-Law,  to  inquire  into  the  state  of  the 
Criminal  Law  in  the  Channel  Islands.  They 
presented  two  Reports,  which  were  afterwards 
laid  before  Parliament  As  these  Reports  con- 
tain much  valuable  information  about  the  insti- 
tations  of  the  Channel  Islands,  and  are  now  oat 
of  print,  the  Committee  decided  to  reprint  them, 
omitting  the  recommendations  made  by  the 
Commissioners  as  an  appendix  to  the  case  of 
The  Statee  of  Jersey,  reported  above,  p.  286. 
The  headings  in  iuUcs  have  been  added  by 
the  Editor. 


of  Enghind,  that  is  about  1229.  For  this  he 
refers  to  certain  passages  in  the  Coustumier 
itself,  and  the  Comment.  The  passages  referred 
to  seem  not  to  prove  more  than  that  the  com- 
pilation must  not  be  dated  earlier  than  the  time 
of  Richard  I.  But  this  date  does  not  differ 
much  from  that  given  at  the  commencemoit  of 
'*  I«e  stille  de  proceder  en  pays  de  Normendie,** 
which  seems  to  be  itself  a  commentary  upon  an 
Ordinance  of  the  Parliament  of  Normandy,  dated 
21st  January  1515,  and  which  probably  was 
composed  about  1539.  This  account  is  as  fol- 
lows : — *'  Premieremet  est  assauoir  que  en  oe  pays 
&  duche  de  Normendie  sont  aulcunes  loyx  coos- 
tumes  establissementx  ^  sont  cdtenus  au  liure 
comunement  nome  le  coustumier  de  Normedie 
&  ainsi  appelle.  Lesquelles  loyx  &  mesmea 
iceulx  establissements  et  coustumes  sont  tennes 
pour  loyx  and'  pays.  Et  y  sont  et  out  este 
obserues,  tenuz,  et  gardes  de  toute  anciennete 
et  au  deuant  (|  lad'  duche  fust  baillee  p*  le  roy 
Charles  le  simple  au  due  Ron.  Et  depuis  que 
le  roy  de  Frace  Philippe  auguste  eust  retire  & 
mis  dehors  des  mains  des  angloys  lad'  duche  il 
se  voulut  enqnerir  des  loyx  &  coustumes  dadiet 
pays  et  fit  escrivre  &  mettre  en  pi'  belle  ordre 
ledict  liure  coustumier  ql  nestoit  eu  precedent. 
Tint  et  assembla  coseil  ou  furent  lea  prelats 
seigneurs  barons  du  pays,  par  le  conseil  des- 
quelz  il  auctorisa  de  rechief  lesdictes  loyx  & 
coustumes  ainsi  ql  appert  asses  p'  vng  chapitre 
dudict  constumier  ou  est  oontenn  le  conseil  da 
roy  Philippe  "  (whom  Rouill^,  in  his  comment 
tary  on  ch.  100,  considers  to  be  Philippe  le 
Hairdi;  which  is  manifestly  a  gross  blunder) 
"  quil  tint  a  lislebone :  &  est  ledict  chapitre  en 
icelUy  liure  sur  le  pas  ou  il  traicte  de  href  de 
patronage  deglise."  This  Council,  however, 
contains  merely  regulations  as  to  the  trial  of  the 
right  of  ecclesiastical  patronage  in  certain  cases. 
It  is  quite  clear  thiit  the  work,  in  its  present 
form,  belongs  to  some  time  later  than  that  of 
St.  Louis,  who  is  mentioned  in  chapter  6  :  and 
we  may  perhaps  place  it  at  about  the  end  of  the 
thirteenth  century,  that  is,  from  fifty  to  a  hon- 
dred  years  after  the  separation.  It  contains  the 
ancient  Law  and  Custom  of  the  Duchy,  inters 
mixed  with  ordinances  (^tablissemens)  of  French 
monarchs  down  to  the  time  of  St  Louis. 

Rouilli  of  A  lenqon, 

A  Latin  Commentary  on  the  Grand  Coosta- 
mier  was  composed  by  Rouilli  of  Alen9on,  in 
the  year  1538.  This  is  annexed  to  the  text  in 
the  edition  to  which  we  shall  refer  in  this 
Report,  that  of  1539.  There  is  also  annexed  a 
French  Gloss,  some  parts  of  which  seem  to  be 
of  much  greater  antiquity  than  Ronill^'s  Latin 
Commentary;  but,  in  its  present  shape*  H 
appears  to  be  a  collection  or  amalgamation  of 
glosses,  brought  down  to  the  time  of  the  edition 
of  1539.  Other  supplemental  treatises  and 
documents  are  added,  comprising  the  Charier 
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of  LouiB  Hutm,  called  "  La  Chartre  aux  Nor- 
mans," Ordinances  of  the  Court  of  Bxcheqner 
at  Bouen,  and  of  French  kings  down  to  the 
time  of  Francis  the  First,  as  well  as  the  '<  Stille  de 
prooeder/'  of  which  we  hare  already  spoken. 
The  whole  collection,  inclnding  texts  and  com- 
ments, is  often  simply  cited  under  the  name  of 
Bouill^ 

♦  Tenien, 

In  the  time  of  the  reign  of  Queen  Elisabeth 
of  England,  was  published  a  posthumous  work 
of  Terrien,  Lieutenant  Bailiff  of  Dieppe.  This 
work  is  entitled,  <'  Commentaires  dv  Broict  Civil, 
tant  pyblic  qve  priy6,  obseru6  an  Pa^s  &  Duch^ 
de  Normandie."  The  Norman  law  is  here  pro- 
fessedly brought  down  to  the  time  of  the  work. 
The  several  chapters  of  the  Grand  Coustumier 
which  it  contains  are  rearranxed,  and  form  a  very 
small  part  of  the  whole.  The  treatise  enjoys  a 
high  reputation  among  the  lawyers  of  Jersey, 
for  which  we  find  it  difficult  to  account.  The 
intention  of  the  author  seems  to  have  been  to 
arrange  and  expound  the  Law  of  Normandy 
according  to  the  system  of  the  Ciyil  Law;  a 
design,  as  we  think,  ill  conceived  and  ill  exe- 
cute. The  treatise  appears  to  us  to  be  utterly 
vague  and  unsatis&ctory,  and  to  possess  scarcely 
any  of  the  requisites  essential  to  a  legal  authority. 
Whichever  be  the  correct  estimate  of  the  merits 
of  this  work,  it  can  be  of  but  little  value  for  the 
purposes  of  the  law  of  Jersey ;  inasmuch  as  it 
is,  to  a  very  great  extent,  made  up  of  law  which 
has  been  engrafted  upon  the  Norman  institutions 
since  the  separation,  and  which,  therefore,  is 
properly  of  no  authority  in  Jersey.  In  Guern- 
sey, indeed,  it  has,  as  we  shall  show  in  onr 
Beport  upon  the  Criminal  Law  of  that  Island, 
received  a  very  remarkable  recognition  in  the 
reign  of  Queen  Elizabeth.  But  in  Jersey  it  can 
be  used,  so  far  as  we  can  judge,  for  little  else 
than  the  occasional  explanation  which  it  fur- 
nishes of  the  old  law  as  existing  at  the  time  of 
the  separation. 

These  are  the  works  principally  referred  to 
for  the  ancient  customary  law :  but  occasionally 
others  are  cited,  which  are  either  treatises  on 
the  Norman  institutions  generally,  or  on  par- 
ticular branches  of  them,  or  comments  upon  the 
customs  of  other  parts  of  France,  or  legal  works 
incidentally  discussing  points  arising  on  the 
Norman  Law.  These  we  do  not  think  it  neces- 
sary to  particulariae. 

Precedents  of  the  Court, 

The  precedents  of  the  Court  are,  of  coarse, 
cited  as  authority  for  the  customary  law.  A 
fire  consumed  all  the  Records  in  1503.  There 
are  a  few  remaining  as  old  as  1504;  but  a 
nearly  regular  series  commences  at  15S4.  Since 
1797,  the  Criminal  Becords  have  been  kept 
apart  from  the  rest.  No  authorised  publication 
of  them  exists  :  nor  is  it  probable  that  the 
demand  for  such  a  work  would  ever  be  sufficient 
to  meet  the  expense  of  publication.  Nor,  as  the 
Criminal  Court  is  now  constituted,  does  it  ap- 
pear likely  that  the  decisions,  if  regularly  made 
public,  would  be  treated  with  the  same  ddTerence 
as  that  which  is  shown  in  England  to  the  pub- 
lished reports  of  the  cases  in  Westminster  Hall. 
The  lawyers  of  Jersey  do  not  quite  ame  in 
ikm  estimate  of  tb^  precise  value  whi<£  is  to 


be  attributed  to  a  precedent :  but,  npon  any 
view,  it  &lls  much  short  of  that  which  English 
lawyers  ascribe  to  a  decision  of  their  own 
courts.  The  recorded  Acts  of  the  Court  are 
accessible  to  the  legal  profession ;  but  they,  of 
course,  do  not  show  the  arguments  urged,  nor, 
save  to  a  very  slight  degree,  the  grounds  of  the 
decisions.  And,  as  they  are  neither  digested 
nor  indexed,  the  Judges  and  advocates  have 
only  their  own  recollection  (or,  in  some  few 
cases,  manuscript  memoranda  of  others)  to 
guide  them  in  the  search. 

Charters^The  Conatitutiona  qf  King  John. 

The  only  Charter  which  has  had  much  effect 
upon  the  Criminal  Law  of  Jersey  is  that  called 
the  Constitutions  of  King  John.  In  a  note  at 
page  328  of  Durell's  edition,  published  in  1887, 
of  Falle's  History  of  Jersey  (of  which  the  hut 
edition  published  in  the  author's  lifetime  is 
dated  1784),  it  is  said  that  an  ancient  copy  of 
these  Constitutions  exists  in  the  Tally  OKffice  in 
the  Exchequer.  We  have  caused  inquiries  to  be 
made  for  it  there ;  but  it  has  long  been  missing. 
We  take  the  document  as  printed  in  Falle.  It 
is  entiUed  Inquisitio  facta  ae  eerviHia  consuetu- 
dinibue  et  liberttUibus,  Insul,  de  Oereee  et 
Ouemeee,  et  leffihua  constitutu  in  Jntulie  per 
Dominum  Johanncm  Begem,  per  aacramentum, 
&c.,  qui  dicunt,  &c.  Then  follow  the  title, 
Conatitutionea  et  proviaionea  conatitutm  per 
Vomtmum  Johannem  Regem,poatquam  Nomtan^ 
fita  alienatajuit.  The  common  tradition  agrees 
with  tiie  latter  titie.  It  is  believed  that,  after 
Philip  Augustus  had  conquered  the  continental 
part  of  me  Bnchy,  King  John  of  England 
bestowed  these  Constitutions  upon  the  Island  as 
a  reward  for  their  adhesion  to  himself.  Some 
doubt  has  been  entertained  by  antiquarians  as 
to  this  tradition ;  but,  on  the  whole,  we  think 
the  probability  is  in  favour  of  its  truth.  We 
do  not,  however,  consider  it  neoessaiy  to  discuss 
this  question,  as  it  is  agreed  that,  whatever  the 
origin  of  these  Constitutions,  they  have  for  many 
ages  been  treated  as  a  Cliarter  granted  by  the 
Sovereign  and  accepted  by  the  inhabitants.  The 
present  Boya!  Court  is  mainly  founded  upon 
these  Constitutions,  as  we  shall  hereafter  ex- 
plain ;  but  it  will  be  found  that  several  of  the 
features  of  the  judicial  organization  there 
established  have  disappeared. 

Ordera  in  Council. 

By  the  Norman  Law,  the  Duke  had  supreme 
legislative  power.  The  form  which  this  au- 
thority now  assumes  is  that  of  Orders  of  Your 
Majesty  in  Privy  Council :  and  this  has  been 
the  course  for  several  centuries.  The  Orders  in 
Privy  Council  are  registered  by  the  Boyal  Court, 
and  are  not  binding  as  law  until  such  registra- 
tion has  taken  place.  This  is  so  settied  by  an 
article  in  the  Code  of  1771,  to  which  we  shall 
advert  subseqnenti^.  The  Orders  in  0>uncil 
always  now  contain  a  specific  command  that 
they  shall  be  registered.  It  is,  however,  declared 
by  the  same  Ciode  that  it  is  competent  to  the 
Boyal  Court,  in  any  case  where  the  Order  ap- 
pears to  be  contrary  to  the  charters  and  privi- 
leges of  the  Island,  or  bnrthensome  (on^reux), 
to  suspend  the  registration  nntil  the  pleasure  of 
the  Crown  be  further  takeoi  though,  if  the 
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Crown  does  not  withdraw  the  Order,  it  moBt 
be  registered. 

These  Orders  in  Goimcil,  in  many  instances, 
merely  determine  questions  incidentally  arising 
from  time  to  time,  and  of  only  temporary 
interest.  Bat,  in  other  instances,  they  are  of 
more  general  importance,  especially  when  they 
contain  a  recognition  and  sanction  of  Acts  of 
the  local  le^slature,  or  of  Reports  and  recom- 
mendations issuing  from  Commissioners. 

The  States  of  Jersey, 

The  local  L^islation  is  Tested  in  the  States. 

This  body  is  presided  over  by  the  principal 
civil  officer  of  the  Island,  called  the  Bailli,  or 
Bailiff,  who  is  appointed  by  Tour  Majesty,  and 
holds  office  during  Your  Majesty's  pleasure. 
The  States  comprehend  also  thirty-six  members, 
namely,  twelve  jurats,  tweWe  rectors  of  parishes, 
and  twelve  constables  of  parishes,  or  occa- 
sionally, in  lieu  of  these  last,  the  centeniers  of 
parishes  when  the  constable  is  necessarily 
absent,  or  his  office  vacant. 

It  is  necessary,  for  the  purpose  of  explaining 
the  constitution  of  the  States,  to  describe  the 
parochial  system  in  Jersey. 

There  are  twelve  parishes  in  Jersey.  Each 
of  them  has  its  own  Parochial  Assembly, 
resembling,  in  many  respects,  an  English 
vestry.  It  consists  of  a  constable  of  the  parish, 
and  the  centeniers  (subordinate  officers  of 
police),  the  rector  of  the  parish  (or,  in  bis 
illness,  the  vicar),  and  the  principaux,  which 
name  designates  those  who  are  rated  at  a  certain 
amount.  The  amount  varies  in  the  different 
parishes ;  the  highest  qualifying  rate  is  20  quar- 
ters of  wheat,  the  lowest  is  8.  The  quarter  of 
wheat  is  here  used  merely  as  a  name  for  a  par- 
ticular sum  of  money,  and  does  not  vary  with 
the  price  of  wheat :  its  value  is  fixed  by  an 
express  law  of  1838,  which  declares  that  an 
annual  incoine  of  a  quarter  of  wheat  shall  be 
estimated  to  represent  a  capital  (in  argent 
d'ordre)  of  839  liv.  6  sous.  8  den.,  or  rather 
more  than  SO/.  English.  Besides  these,  the 
following  are  ex-officio  members  of  the  Assem- 
bly of  the  parish  in  which  they  reside  :  the 
Jurats,  the  two  law  officers  of  the  Oown, 
namely,  the  Procureur  G^n^ral  and  Avocat  de 
la  Reine,  two  functionaries  of  the  Boyal  Court, 
namely,  the  Vicomte  and  Greffier,  and  oertain 
parochial  functionaries,  namely,  the  Procureur 
du  Bien  Publique,  the  two  Churchwardens  (sur- 
veillans),  the  two  CoUeotors  of  alms  (collec- 
teurs  d'aumdnes),  and  all  who  have  in  that 
parish  served  the  office  of  constable  or  centenier, 
so  long  as  they  reside  in  the  parish.  The  police 
officers  of  a  lower  rank,  namely  the  viugteniers 
and  the  officers  du  conn^table,  are  also  members 
of  the  Parochial  Assembly,  but  do  not,  as  the 
constables  and  centeniers  do,  continue  so  when 
out  of  office. 

This  Assembly  makes  the  rate,  subject  to  an 
appeal,  by  a  party  rated,  or  omitted  from  the 
rate,  under  certain  circumstances,  to  the  Royal 
Court.  Every  person  possessing  an  annual  in- 
come of  two  quarters,  answering  to  a  capital  of 
rather  more  than  40/.  sterling, is  liable  to  be  rated* 

There  are  twelve  Jurats  (Jur6s  Justiciers) 
for  the  whole  Island.  They  hold  office  for  life. 
On  a  vacancy,  the  successor  is  appointed  by  the 


votes  of  all  the  ratepayers  of  the  ItUnd,  there 
being  no  appropriation  of  any  Jurat  to  a  parti- 
cular parish. 

The  rectors  of  the  parishes  are  appointed  bj 
the  Crown  for  life. 

The  constables  and  centeniers  are  appointed, 
for  three  years,  by  the  votes  of  all  the  ratepayers 
of  the  particular  parish.  The  vingteniers  and 
the  officiers  du  connetable  |U«  elected  for  the 
particular  parish  by  the  Parochial  Assembly. 
They  hold  office  for  seven  years  in  all  the 
parishes  except  St  H61ier's,  which  contains  the 
principal  town  of  the  Island;  in  that  parish 
they  are  elected  for  four  years  only.^  The  num- 
ber of  the  officers  is  :  for  each  parish  one  ood- 
stable ;  4  centeniers  for  St.  Helier's,  and  2  for 
each  of  the  other  parishes ;  from  7  to  2  ving- 
teniers for  each  parish;  24  officiers  du  conne- 
table for  St  H61ier's,  15  for  St  Br^lade,  and 
12  for  each  of  the  other  parishes. 

The  Ptocureur  G6n6ral  and  the  Avocat  de  la 
Beine  are  appointed  by  Tour  Majesty,  and  hold 
for  life. 

The  Vicomte  is  appointed  by  Tour  Majesty, 
and  holds  during  pleasure. 

The  Greffier  is  appointed  by  the  Bailiff,  and 
holds  for  life. 

The  Procureur  du  Bien  Publique  is  appointed 
by  the  Parochial  Assembly  for  three  years. 

The  two  Churchwardens  are  chosen  annually, 
one  by  the  minister,  and  one  by  the  parishioners. 

The  two  Collectors  of  ahns  are  chosen  in  the 
same  way. 

We  shall  hereafter  have  occasion  to  remark  on 
the  constitution  of  the  Parochial  Assembly ;  bat 
we  have  described  it  in  this  place,  because,  as 
has  been  shown,  twenty  four  of  the  thirty-six 
members  of  the  States  are  elected  by  the  rate- 
payers, and  the  rate  depends  upon  the  Parochial 
Assembly. 

Besides  the  Bailiff  and  the  thirty-six  members 
of  the  States  already  mentioned,  the  Procureur 
G6n6ral  and  the  Avocat  de  la  Beine  have  seats 
in  the  Assembly  of  the  States,  and  a  ri^ht  of 
debate,  but  no  right  of  voting.  The  Vicomte 
has  also  a  seat,  but  no  right  of  speech  or  vote. 

One  portion  of  the  States,  namely,  the  Bailiff 
and  the  twelve  Jurats,  constitutes  the  Boyal 
Court,  which  is  the  only  criminal  tribunal  in  the 
Island.  We  shall  speak  more  fully  of  this  Court 
at  a  later  part  of  the  present  Heport. 

We  do  not  think  it  necessary,  for  the  purpose 
of  this  Commission,  to  enter  minutely  into  the 
details  of  the  process  of  debate  and  enactment 
in  tiie  States.  It  seems  here  only  essential  to 
report  that  the  States  have  the  power  of  passing 
laws  which,  as  declared  by  the  Order  of  Council 
in  1771,  to  be  presently  mentioned,  are  in  force 
for  three  years.  They  cannot,  however,  become 
law  if  negatived  by  the  Governor  or  (in  bis 
absence)  the  Lieutenant-Governor,  officers  ap- 
pointed by  Your  Majesty  to  hold  during  pleasure. 
Occasionally,  Ordinances  of  the  States  are 
renewed  from  three  years  to  three  years,  so  as  to 
give  them  the  effect  of  permanent  laws.  It  is, 
however,  the  common  practice,  when  a  per- 
manent law  is  thought  desirable,  to  pass  it  in 
the  States,  and  submit  it  to  Your  Majesty  in 
Council  for  approbation.  When  this  approba- 
tion is  received,  the  law  is  registered  by  the 
Boyal  Court,  and  becomes  permanent 
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The  Code  of  1771. 

In  the  year  1771,  the  States  transmitted,  for 
the  approbation  of  the  Crown,  a  Code  of  Laws, 
which  received  the  Bojal  Assent  in  Council. 
By  the  Order  in  Council  it  was  declared  "  that 
all  other  political  and  written  laws  heretofore 
made  in  the  said  Island,  and  not  included  in 
the  said  Code,  and  not  having  had  the  Kojal 
Assent  and  Confinnation,  shall  be  from  hence- 
forward of  no  force  and  validity."  There  may 
be  some  doubt  as  to  the  meaning  to  be  attached 
to  the  words  **  political "  and  **  laws  heretofore 
made  " ;  but  we  presume  that  they  cannot  com- 
prehend the  customary  law,  for,  if  they  did, 
there  would  be  hardly  a  crinunal  law  existing  in 
the  Island. 

The  Code  of  1771,  on  inspection,  will  be 
found  to  fiill  far  short  of  that  which,  from  the 
language  of  the  Order  in  Council,  it  might  be 
expected  to  be.  It  contains  one  great  criminal 
enactment,  namely,  a  provision  as  to  accessories 
of  criminals,  and  to  prison  breakers  and  persons 
aiding  them.  Mr.  Marett,  a  distinguished  advo- 
cate now  practising  in  the  Royal  Court,  after 
mentioning  an  unsuccessful  attempt  to  obtain 
^  une  Commission  pour  preparer  un  Becueil  de 
nos  Lois  et  Coiltumes,"  adds, "  Nous  en  sommes 
encore  h  d^irer  la  r^lisation  d'une  projet  si 
utile,  car  personne,  nous  peusons,  ne  voudra 
pr^tendre  que  la  compilation  du  petit  volume 
reli6  en  parchemin,  qu'on  s'est  plu  d'honorer  da 
titre  de  Code,  en  ait  diminu4  la  n^cessit^." 
(Notice  sur  la  Vie,  &c.,  de  Mons.  Le  Geyt,  p.  xii.) 

One  veiy  important  change  was,  however, 
made  by  the  Order  in  Council  which  sanctioned 
the  Code  of  1771.  Down  to  that  time  the  Royal 
Court  had  the  power  of  passing  Ordinances 
without  the  assent  of  the  States.  But  the  Order 
in  Council  provides  *'that  no  Laws  or  Ordi- 
nances whatsoever,  which  may  be  made  pro- 
visionally, or  in  view  of  being  afterwards 
assented  to  by  His  Majesty  in  Council,  shall  be 
passed  but  by  the  whole  Assembly  of  the  States 
of  the  said  Island."  The  union  of  judieial  and 
legislative  power  is  a  feature  not  unfrequent  in 
the  constitution  of  imperfectly  civilised  States, 
and  is  generally  discovered  to  be  an  oppression 
and  abuse  at  an  early  stage  of  tiieir  advance. 
It  prevails  at  present  in  Quemsey  to  a  much 
greater  degree  than,  as  fkr  as  we  can  trace,  it 
ever  has  prevailed  in  Jersey,  and  is  there  highly 
prized  by  a  large  portion,  we  believe  the 
majority,  of  the  inhabitants,  as  an  important 
constitutional  privilege.  But  it  is  surprising  to 
find  it  endured  so  late  as  1771  by  the  inhabitants 
of  Jersey ;  and  perhaps  it  is  still  more  strange 
to  find  that  the  disunion  of  the  two  powers, 
which  was  commenced  seventy-five  years  ago, 
has  not  yet  been  completed. 

In  1B45  there  was  published,  we  believe  by 
the  authority  of  the  States,  a  compilation  en- 
titled **  Lois  et  R^glemens  des  £tats  de  Jersey, 
qui  ont  re^u  la  sanction  Royale,  depuis  1771." 
Among  these  will  be  found  very  few  enactments 
connected  with  the  general  criminal  law. 

Acts  of  Parliament 

The  source  of  the  law  of  Jersey,  which  we 
have  lastly  to  mention,  is  the  Imperial  Legisla- 
ture. An  Act  of  Parliament  mentioning  the 
Island  is  immediately  law  without  registration ; 


but  such  an  Act  is  registered  by  the  States 
under  Order  in  Council  to  that  effect.  It  does  not 
seem  to  be  quite  settled  whether  it  be  necessary 
that  the  Island  should  be  expressly  named  in 
order  to  bring  the  Act  of  Parliament  within 
this  rule,  or  whether  it  would  be  sufficient  if  it 
appeared,  by  necessary  inference,  that  the  enact- 
ment was  meant  to  extend  to  the  Island :  but, 
on  principle,  we  conceive  that  a  necessary  infer- 
ence would  be  enough,  as  the  only  ground  for 
construing  an  Act  to  be  applicable  to  Jersey 
must  be  that  it  appears  that  the  Legislature  in- 
tended that  it  should  be  so  applicable.  Indeed, 
the  Code  of  1771  seems,  by  its  language,  to 
extend  the  effect  of  Statutes  of  the  ReiUm  still 
further.  "Quant  aux  actee  de  Parlement  oik 
Plale  est  rapport^e,  et  dans  lesquels  elle  est  ut- 
t^essie,  lis  doivent  6tre  exemplifi^  en  forme, 
sons  le  Grand  Sceau  d' Angletene,  et  envoy^s  en 
ladite  Isle,  et  la  £tre  enregltMSs,  et  publiM,  afin 
que  les  habitans  en  aient  la  connoisaance  "  (not 
to  give  them  validity)  "  pour  ^y  conformer,  et 
viter  les  peines  des  transgressions." 

In  numy  instances,  where  it  is  thought  that  an 
Act  of  Parliament,  though  not  so  framed  as  to 
extend  to  the  Island,  might  be  applicable  there 
with  advantage,  the  States  pass  an  Ordinance  to 
the  same  effect,  mutatis  mutandis,  which  is 
transmitted  for  the  approbation  of  Your  Majesty 
in  Council.  Some  alteration  is,  in  such  a  case, 
almost  invariably  necessary,  as  the  nature  of 
the  institutions  of  Jersev  commonly  renders  the 
provisions  of  the  Engbsh  law  inapplicable  in 
detail. 

We  know  of  no  change  in  the  Criminal  Law, 
introduced  by  Act  of  Parliament,  except  some 
that  relate  to  matters  of  Commerce,  Navigation, 
and  the  Customs. 

The  above  Sources  not  Exhaustive, 
We  have  enumerated  the  only  acknowledged 
sources  of  the  Criminal  Law  of  Jersey.  But, 
upon  examining  into  the  law  as  it  actually  exists, 
we  can  find  hardly  a  single  instance  in  which 
either  the  definition  of  a  crime,  or  the  punishment 
which  is  inflicted  for  it,  can  be  traced  distinctly 
to  any  of  these  authorities,  except  in  the  cases 
of  oCfences  against  local  regulations  or  fiscal  en- 
actments. A  practice  of  the  Courts,  arbitrary 
and  varying  from  time  to  time,  seems  to  have 
nearly  superseded  the  ancient  law,  and  to  be 
itself  liable  to  future  changes,  equally  arbitrary 
and  variable. 

l%e  Criminal  Law. 

The  state  of  the  Criminal  Law  of  Jersey  was 
the  subject  of  discussion  and  review  in  the  year 
1789.  In  1 786  the  majority  of  the  States  passed 
a  vote  for  the  establishment  of  trial  by  juiy,  in 
all  cases,  civil,  mixed  and  criminal.  This  was 
submitted  to  the  Privy  Council :  and  by  an 
Order  in  Ck>uncil,  made  on  the  10th  of  May  in 
the  following  year,  the  Royal  Court  was  ordered 
to  state  its  objections  for  the  information  of  the 
Lords  of  CounciL  Accordmgly,  on  the  5th  of 
July  1788,  a  series  of  observations  in  opposition 
to  the  proposed  plan  was  drawn  up  and  signed 
by  the  Bailiff  and  seven  Jurats.  The  Privy 
(Council,  after  consideration  of  the  observations, 
and  hearing  counsel  on  behalf  of  the  States  in 
support  of  the  proposition,  made  an  Order,  on 
21st  of  July  I78tf,  that  M.  Pipon  and  M.  Dorell, 
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then  respectirely  Procurour  G6n6ral  and  Avocat 
de  la  Reine,  and  M.  Hemeiy,  one  of  the  Jurats 
of  the  Koyal  Coart,  and  M.  Dumaresq,  then 
Constable  of  one  of  the  Parishes,  the  last  two 
having  been  appointed  agents  for  the  States  in 
prosecuting  the  matters  before  the  Committee, 
should  *'conjoiDtly  or  separately  prepare  and 
lay  before  this  Committee,  a  statement  of  the 
mode  of  proceeding  in  the  said  Island,  and  of 
going  to  trial  in  all  causes,  criminal,  civil,  and 
mixed,  containing  therein  what  they  apprehend 
to  be  the  true  law  of  the  Island,  from  the  first 
commencement  of  proceedings,  in  any  of  the 
said  cases,  to  the  fimd  judgment  thereupon  had 
and  obtained."  And  "tluit  the  said  Thomas 
Pipon  and  John  Thomas  Durell,  Esquires,  and 
James  Hemery  and  John  Dumaresq,  Esquires, 
do  also  prepare  and  lay  before  this  Committee, 
conjointly  or  separately,  what  they  conceive  to 
be  the  criminal  law  of  the  Island  of  Jersey, 
specifjdng  the  crimes  enumerated  in  the  said 
law,  and  the  punishments  thereby  inflicted  upon 
the  commission  of  each  of  the  said  crimes." 

Messrs.  Pipon  and  Durell  were  considered  to 
represent  the  views  of  the  Royal  Court,  and 
Messrs.  Hemery  and  Dumaresq  those  of  the 
States.  Accordingly,  a  statement  was  prepared 
by  Messrs.  Pipon  and  Durell,  which,  on  the 
2nd  January  1790,  was  interchanged  with  a 
statement  prepared  by  Messrs.  Hemery  and 
Dumaresq.  Both  these  statements  are  said  to 
represent  fairly  the  actual  condition  of  the  law. 

We  ourselves  examined  the  members  of  the 
Bar,  in  the  presence  of  the  Bailiff  and  several 
Jurats,  as  to  the  law  prevailing  in  respect  of  the 
principal  offences  which  form  the  subject  of 
criminal  jurisprudence  irenerally ;  and  we  made 
use  of  the  statements  above  mentioned  for  con- 
stant reference  during  this  examination.  We 
have  already  declared  in  general  terms  the  re- 
sult at  which  we  arrived :  but  we  think  it  ri^ht 
to  draw  Tour  Majesty's  attention  to  some  in- 
stances in  detail. 

The  punishments  for  crime,  properly  so  called, 
mentioned  in  the  Grand  Coustumier,  are  :  death, 
by  burning,  hanging,  or  burying  alive ;  loss  of 
limb,  commonly  according  to  a  sort  of  lex 
talionis ;  and  banishment.  (Gr.  Const,  ch.  28., 
and  Gloss.)  Banishment  was,  indeed,  not  pro- 
perly a  punishment,  but  the  consequence  of  con- 
tumacy in  flying  from  justice.  Of  these,  hang- 
ing and  banishment  alone  remain.  The  others 
have  disappeared;  and  the  Gloss  sets  forth 
rather  curiously  the  principle  upon  which  the 
law  was  modified  in  very  early  times. 

**  Plusieurs  punitions  demenrent  en  tel  cas  en 
la  raison  et  discretion  de  justice  selon  lexigece 
des  cas,  &  semble  q'l  debueroit  estre  pillorie  on 
puny  par  longue  prison,  &  par  grande  amende 
de  justice,  &  a  partie.  Et  luy  pourroit  len  bien 
couper  loreille  ou  ung  poing  selon  lexigence  des 
cas  &  lestai  des  personnea"  And  afterwards  : 
"  Toutesfois  justice  ne  doibt  pas  estre  ainsi 
legiere  ne  incline  a  pyllorier  pour  tel  cas  ou 
semblable  ung  homme  deaiat  ne  a  le  punir  par 
peines  infamables  ne  par  destresse  de  prison 
comme  une  simple  personne.  Mais  le  doibt 
punir  par  grandes  et  grosses  amendes  :  tant  a 
justice  q  a  partie.  Kt  se  len  demandoit  pour 
quoy  les  punitions  ne  sont  terminees  on  tons 
ieenlx  cas  comme  elles  sout  en  crimes  capifales. 


Len  pourroit  respondre  que  oest  pour  la  grand 
mutation  et  variation  des  cas  qui  adviennent  qui 
sont  di£Eerentz  lun  de  lautre  et  dignes  de  greig- 
neure  punition  lun  que  lautre  selon  leur  circnn- 
stance.  Et  pour  ce  ny  peui  an  vrayment  deter- 
miner auiire  punition,  Mais  coiiuient  auoir 
recours  a  la  discretion  de  justice  et  de  raison^ 
qui  doibt  sur  ce  pourueoir :  en  baillant  punition 
greigneure  on  medre  selon  que  le  cas  le  req'ert" 

These  passages  were  brought  before  ua  in 
evidence:  and,  although  the  very  able  lawyer, 
Mr.  Hammond,  who  was  then  under  examina- 
tion, declined  to  state  positively  that  such  a  dis- 
cretion was  now  claimed,  he  added,  '*  the  prac- 
tice had  been  very  analogous  to  the  reasoning 
of  the  passage  which  mui  been  cited."  And 
Tour  Mfyesty's  Procureur  G^n^ral,  shortly 
afterwards,  expressed  himself  thus :  **  The 
Court  use  their  discretion  or  equity.  Whether 
it  is  in  consequence  of  that  passage  which  has 
just  now  been  cited,  I  cannot  say." 

The  principle  upon  which  the  discretion  was 
exercised,  according  to  the  passage  cited,  was  the 
avowed  incapacity  of  the  law  to  daasify  crimen 
so  as  to  assign  proper  punishments  to  each 
offence  and  each  person.  And  some  discretion 
of  this  sort  must  necessarily  exist,  even  where 
the  classification  is  as  nearly  complete  as  human 
language  permits.  By  the  English  statute  law, 
it  is  very  commonly  left  to  the  Courts  to  assign, 
within  certain  limits,  the  length  of  transporta- 
tion or  imprisonment,  and  to  select  between  the 
two;  and  the  common  law,  in  the  cases  of 
offences  punishable  bv  fine  or  imprisonment* 
leaves  an  almost  unlimited  discretion  as  to 
time  and  amount.  This,  however,  is  very- 
different  from  sanctioning  a  system  in  which 
there  are  absolutely  no  limits,  in  any  case  what- 
ever, and  in  which  the  very  nature  of  the 
punishment  is  itsdf  discretionary.  The  effect 
of  the  system  at  Jersey  is,  that  a  period  of  ao 
long  duration  suffices  to  make  particular  kinds 
of  punishment  so  entirely  obsolet«)  as  praetieally 
to  remove  them  from  the  law  altogether.  The 
changes  of  law  have  generally  l^n  made  in 
the  same  direction  with  those  of  the  English  law. 
Thus,  breaking  into  a  dwelUng  house  by  ni^t 
and  stealing  herein  is  now  never  visited  witii 
death,  though  it  vras  formerly  capital ;  and  so 
with  many  other  offences:  and  a  still  more 
remarkable  change  has  taken  place,  apparently 
in  imitation  of  the  English  law.  Transportation, 
which  in  England  originates  entirely  in  SCatate, 
has  been  introduced  into  the  Law  of  Jersey,  and 
has  now  almost  entirely  superseded  banishment. 
The  language  of  the  sentence  of  the  Conrt  is, 
"  La  Cour  les  a  condamnds  pour  punition  de 
leur  crime  \  dtre  deport^s  ^  id  lieu  qu'il  plaira 
k  Sa  Tr^s  Excellente  Majesty  en  Cons^ 
d'ordonner  pour  le  terme  de  sept  ann^es."  Now, 
if  the  discretion  lodged  fn  the  Court  really  be  so 
large  as  to  make  this  legal,  it  is,  on  principle, 
quite  competent  to  the  Court  to  order  that  a 
man  convicted  of  stealing  an  apple  should  be 
broken  on  the  wheel.  It  was,  however,  sng- 
ge8ted  that,  in  any  case  of  transportation,  the  sen- 
tence acquired  a  legality  from  the  Order  of 
Privy  Council,  which  ensues.  Strictly  speaking, 
any  punishment  whatever  might  be  inflicted  by 
Order  of  Privy  Council,  just  as  in  England  by 
Act  of  Parliament.     But,  if  this  be  the  real  ex* 
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planation  of  the  sentence  of  transportation,  there 
is,  in  everj  instance,  an  illegal  Fentence  passed 
by  the  Court  in  Jersey,  followed  up  by  an  ex 
post  facto  law  legalising  the  sentence  in  each 
particular  case.  "This  explanation,  therefore, 
can  hardly  be  received.  Further,  it  is  very 
doubtful  whether  the  Order  of  Privy  Council 
can  be  so  construed.  That  Order  recites  the 
Act  of  the  Jersey  Court,  and  that  the  Court 
*'  have  proceeded  in  this  matter  as  far  as  they 
are  authorised  to  do  by  the  laws  of  ^e  said 
Island."  In  then  sets  forth  that  *'  Her  Majesty 
in  Council  was  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  said  A.  B.  and  C.  D.  be  trans- 
ported out  of  the  Island  of  Jersey  to  Van 
Diemen's  Land,  &c."  The  true  interpretation 
of  this  Order  rather  appears  to  be  that  the 
legality  of  the  sentence  of  the  Jersey  Court  ij 
assumed,  and  that  the  Order  simply  assigns  the 
place.  An  attempt  was  made  in  the  Court  of 
Queen's  Bench,  in  Easter  Term  1U47,  to  raise 
the  question  of  the  legality  of  the  whole  pro- 
ceeding, by  bringing  before  that  Court,  under  a 
writ  of  habeas  corpus  ad  subjiciendum,  two 
criminals  who  were  in  an  English  prison  under 
the  sentence.  But  that  Court  held  that  the 
return  to  the  writ  asserted  the  legality  of  the 
proceeding ;  so  that  the  principal  question  could 
be  raised  only  by  impeaching  the  truth  of  the 
return,  which,  of  course,  could  not  be  done  upon 
a  motion  to  discharge  the  prisoners  on  reading 
the  return. 

The  passage  which  we  have  already  cited  from 
the  Qloss  afibrds  an  instance  of  the  attempts 
made  by  the  Norman  lawyers  to  connect,  either 
by  implication  or  strained  interpretation,  the 
actual  practice  with  the  little  that  has  been 
committed  to  writing  in  the  Grand  Coustumier. 
In  fact,  that  compilation  cannot  properly  be 
considered  as  treatmg  of  Criminal  Law  other- 
wise than  incidentally.  In  the  statement  of 
Messrs.  Hemery  and  Dumaresq  the  following 
remarks  occur  upon  this  subject  (p.  48). 
**  Generally  speaking,  we  must  say,  that  .there  is 
no  criminal  law  here.  The  Grand  CoAtumier 
of  Normandy,  which  the  said  late  majority  of  the 
Royal  Court,  in  their  observations,  state  to  be 
(and  very  properly,  if  confined  to  civil  causes) 
the  municipal  law  of  Jersey,  can  be  considered 
in  no  other  light  than  as  a  civil  code  ;  for  al- 
though some  chapters  treat  of  criminal  suits, 
and  others  make  mention  of  crimes  and  mis- 
demeanors, the  punishments  are  not  specified 
in  either.  The  plan  of  the  work  in  this  respect 
was  evidently  to  point  out  the  process  by  which 
persons  injured  in  any  shape  might  individually 
obtain  redress,  and  what  tribunal  was  competent 
to  bear  their  suit.  Crimes  are  also  interwoven, 
for  the  sake  of  showing  how  property  is  affected 
by  attaints.  No  corporal  punishment  indeed 
short  of  death  or  lo&s  of  limb  is  at  all  men- 
tioned ;  and  then  it  is  brought  in  by  inference, 
and  in  no  part  enacted  as  a  law."  The  counter 
statement  of  Messrs.  Pipon  and  Durell  contains 
many  attempts,  altogether  unsuccessful  as  it 
appears  to  us,  to  deduce  the  present  criminal 
law  from  the  ancient  Norman  law.  We  shall 
presently  have  occasion  to  advert  to  them  more 
fully.  We  will,  however,  add  one  more  instance 
of  this  attempt  at  accommodation,  from  the  old 
Gloss. 
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Under  the  head  of  Suyte  de  Meurdre  (ch.  68. 
fol.  90.),  the  Grand  Coustumier,  after  detailing 
the  process  by  which  the  son,  &c.,  of  a  person 
supposed  to  have  been  murdered  may  pursue 
his  remedy  against  the  accused  party  by  battle, 
goes  on  to  declare  that,  if  there  be  no  person 
to  institute  this  proceeding,  and  a  party  be 
^erally  suspected  of  the  crime,  he  is  to  be  put 
m  prison  for  a  year  and  a  day,  "a  pen  de 
menger  et  de  boire,"  unless  he  offer  to  undergo 
the  inquest  of  the  country.  On  this  the  Gloss 
has  the  following  comment  :  •*  Et  iasoit  ce  que 
le  texte  ne  declaire  poinct  en  ce  pas  que  len 
doye  mettre  en  toummetz  cil  qui  est  accuse  de  tel 
cas,  si  le  j  pout  on  mettre,  et  ainsi  est  use  et 
garde  notoirement.  Et  la  cause  pour  quoy  le 
texte  nen  parle,  est  pour  la  diversite  et  variation 
des  questions  et  tourmentz  qui  y  sont  couenables 
en  tel  cas."  « Et  si  peut  on  dire  que  telles 
destresscs  peuet  assez  estre  entendues  par  le 
texte  que  met,  que  on  doibt  tenir  en  prison  cil  qui 
est  accuse  de  tel  crime  jusques  a  ung  an  et  ung 
jour  a  peu  de  boire  et  de  menger :  lesquelles 
choses  supposent  destresse." 

It  is,  we  think,  plain  that  the  licence  assumed 
by  the  Court  is  not  a  deviation  from  the  general 
spirit  of  the  old  Norman  law,  and  that  It  is  in 
conformity  with  the  same  spirit  that  attempts 
are  made  to  reconcile  the  practice  in  fact  with 
what  is  found  in  writing. 

Classificatum  of  Crimes, 

In  the  Grand  Coustumier,  chapter  67,  which 
treats  "De  querelles,"  we  find  the  eariiest 
passai^e  which  can  be  referred  to  as  classifying 
offences :  and  it  completely  confirms  the  opinion 
expressed  in  the  passage  before  cited  from  the 
statement  of  Messrs.  Hemery  and  Dumaresq,  as 
to  the  absence  from  that  compilation  of  any- 
thing which  can  be  considered  a  distinct  account 
of  the  Criminal  Law. 

V  Querelles  "  are  thus  described  :  "  Qrelles  sot 
amtendz  entre  celuy  q  se  plalct  j-  celuy  ae  gut 
len  se  plainct."  Then  these  querell  are 
divided  into  those  which  relate  to  persons,  and 
those  which  relate  to  other  matters.  The  divi- 
sions and  sub-divisions  of  the  first  cIhos  lead  to 
certain  heads  of  Criminal  Law.  The  chissifica- 
tion  may  be  exhibited  as  follows  : 

Querelles  appertain 

I.  To  things  other  than  persons. 

II.  To  persons,  which  are 

1.  De  diet. 

2.  De  faict,  which  are 

A.  Simples. 

B.  Criminelles,  which  are 

a.  De  meurdre. 

b.  Dhomicide. 

c.  De  mehaing. 

d.  De  tresues  fV^ictes. 

e.  De  despucellemet  de  femraes 

force. 

f.  Deroberie. 
Dassault  de  charue. 
Dassault  de  maison. 

i.  [Dassault]  en  la  possessio  a  cil 

qai  fut  assailly. 
j.  De  trahison. 
The  Grand  Coustumier  adds  :  "Tontes  telles 
mianieres  d'  suytes  sot  appellees  de  felonnie." 
And  in   chapter  75  it  is  laid  down  that,  in 

O  O 


I: 


1189] 


Appendix  C. 


[1140 


all  saytes  which  may  terminate  capitally,  the 
offence  complained  of  miuit  be  alleged,  m  the 
plaint,  to  have  been  committed  **  en  felonnie  & 
en  la  paix  dc  dieu  &  da  due."  For  all  these 
crimes  the  trial  was  by  loi  apparissant,  which 
terminated  in  bataille  when  suy te  was  made,  and, 
when  suyte  was  not  made,  by  enqueste  de 
recongnoissant.  And  all  might  be  compoanded, 
after  gages  given  for  battle,  except  trahison  and 
lar^in.  (G.  Const,  ch.  76.)  Bat  the  word 
felony  no  longer  appears  in  lej^al  proceedings  as 
designating  a  class  of  crime  in  Jersey.  It  is, 
however,  round  in  an  Ordinance  of  March  7, 
1842,  which  speaks  of  offences  "an  dessons 
de  fSlonie.*' 

According  to  the  Grand  Coostumier  (ch.  67.) 
the  appellation  of  "criminal"  is  a«ed  "pource 
q  elle  nayst  de  tel  crime  deqnoy  len  doibt  et 
pent  perdre  vie  oa  membre.'*  Prosecutions  for 
these  appear  to  constitute  one  class  of  the  Pleas 
of  the  Sword.  A  Plea  of  the  Sword  (plet  de 
lespee)  is  defined  in  the  Gloss  (ch.  53.  c.)  to  be 
*<proces  dexces  &  de  malefioes."  In  another 
passage  of  the  Gloss  (ch.  6. 1.),  the  words  of  the 
Grand  Coustumier  "  pour  causes  criminanlx  ou 
pour  le  plet  d'  lespee,"  are  thus  commented  on  : 
**  il  sentent  par  ce  mot  [le  plet  de  lespee]  pour 
aulcuns  malefices  qui  ne  sont  pas  criminaulx." 
As  we  find  that,  in  chapter  53.  prosecutions  for 
murder  and  homicide  are  mentioned  as  instances 
of  the  Plea  of  the  Sword,  we  conceive  that  the 
Pleas  of  the  Sword  comprehended  prosecutions 
for  all  offences,  but  that  of  these,  offences  of  one 
class  only,  those  visited  by  loss  of  life  and  limb, 
were  termed  criminal. 

The  Gloss  on  chapter  67  (e.)  states  that  there 
ate  many  other  modes  of  making  suyte  in 
criminal  matters,  besides  those  specified  in  the 
Grand  Coustumier,  and  mentions,  as  instances, 
suytes  in  the  case  of  "  aggresseurs  de  chemins 
publiques,  de  sacrileges  &  aultres  selon  les 
matieres  des  mesfaictz;"  and  adds  that  the 
classification  **  met  les  plus  generales  mauieres 
de  fkire  suytes  criminelles,  soubz  lesqlles  peuent 
estre  coprinses  toutes  les  aultres  particulieres, 
selon  ce  ^  les  mesfaictz  sont  faictz,  &  que  les 
cas  aduiennet." 

In  the  Gonstitutions  of  King  John  the  follow- 
ing exception  is  made  from  the  jurisdiction  of 
the  Boyal  Court.  **  Exceptis  ctiaibtu  nimis 
arduii,  et  ^'  [supposed  to  be  a  wrong  reading  for 
uf]  *'ft  qvis  legitimh  convictus  fuerii  afidelitate 
jAmini  Regis  tanquam  proditor  recessisae,  vel 
wumua  iiyecisse  vioientaa  in  ministros  Domini 
Regis  modo  debito  officium  exercendo**  This 
takes  away  the  jurisdiction  for  the  offences  com- 
prehended under  the  head  j.  But  the  offences 
numbered  a,  b,  c.  d,  e,  f,  g,  h,  i,  would  all,  where 
no  positive  enactment  has  interfered,  be,  accord- 
ing to  the  text,  punishable  legally  by  loss  of  life 
or  limb.  We  have  already  mentioned  the  forms 
of  punishment  known  to  the  Norman  law,  and 
have  pointed  out  that  lops  of  limb  is,  in  fact,  no 
longer  inflicted,  and  that  the  different  modes  of 
inflicting  death  have  all  disappeared  except 
hanging.  The  punishment  of  death  is  still  in- 
flicted for  mnrder  (headed  a). 

Homicide, 

As  to  the  head  (b),  the  lawyers  of  Jersey  now 
define  homicide  to  be  killing  withoat  malice. 


The  remarks  upon  this  part  of  the  law,  in  the 
statement  of  Messrs.  Pipon  and  Durell,  afford  a 
very    curious    instance  of  the    perpetual  and 
fruitless  attempt  to  reconcile  the  modem  prac- 
tice with  the  old  and  unrepealed  law.    "  Homi- 
cide, or  the  killing  of  another  withoat  malice  is 
not  punished  xriuk  death,  but  with  such  other 
punishment  as  the  circumstances  of  the  case 
may  render  pi>)portionate  to  the  degree  of  gailt ; 
and  may  be  extended  to  perpetual  banishment : 
this  distinction  and  degree  of  severity,  we  hold 
to  accord  with  the  custom  first  quoted  above^ 
where  homicide  is  pointed  out  as  an  offence 
different  f^om  murder,  and  ranked  among  the 
crimes    punishable  by  loss  of  life  or  limb,  by 
which  it  must  be  implied  that  the  crimes  against 
whioh  those  punishments  are  denounced  shall 
incur  the  one  or  ihe  other  of  them,  according  to 
the  degree  of  guilt  whieh  may  have  aecompanied 
the  action  :  and  Terrieii  seems,  in  his  annota- 
tions upon  murder  and  homicide,  book  IS.  ch.  i., 
to  confirm  that  distinction  where  he  says,  letter 
£., '  Some  allow  a  difference  between  murder  and 
homicide,  saying  that  murder  is  done  wilfully 
or  voluntarily  and  with  deliberate  purpose,  and 
homicide,    albeit    it    be    a    general    term,    is 
understood  of  that  which  happens  tn  rixd,  and 
which  is  done  in  present  anger.*  As  the  punish- 
ing by  loss  of  limb  is  long  since  disused,  and 
was  so  even  at  the  time  the  commentator  "  (t.e,, 
the  French  Gloss,  already  cited  in  this  Report) 
'*  wrote  upon  the  ancient  custom,  as  appears  in 
his  annotations  upon  ch.  28.  of  forfeitures,  letter 
A.,  where  he  says '  for  the  exposition  of  this 
question  one  must  take  notice  that  anciently  it 
was  usual  to  inflict  on   an  offender  in   such 
case  a  punishment  equal  to  the  crime  by  him 
committed,  that  is  to  say,  if  one  pat  out  ^e  eye 
of  another,  by  the  loss  of  one  eye,  &c.,  and  thia 
was  called  punishment  or  law  adpanamtalionis. 
But  at  this  day  this  law  is  not  observed  because 
in  such  case  several  punishments  are  left  to  the 
judgment  and  discretion  of  justice  according  to 
exigency ;  and  ought  to  be  by  pillory,  long  im- 
prisonment and  heavy  flne  to  Uie  King  and  to 
the  party.'    It  will  not  appear  strange  that  the 
last  mode  is  now  followed,  that  is  of  punishing 
by  banishment,  imprisonment,  or  fine,  according 
to  the  nature  of  the  offence  and  the  degree  of 
guilt."    It  is  remarkable,  however,  that  what 
follows  in  the  Gloss  distinctly  shows  that  muti- 
lation was  not  disused,  although  the  lex  taliomis 
was  no  longer  strictly  appbed.    And,  further, 
we  find  the  following  distinction  between  marder 
and  homicide  in  the  Gloss  on  chapter  70  (b.). 
'*  On  peat  dire  ^  meufdre  et  homicide  sont  en 
escript  tout  vug  :  mais  ill  differet  en  maniere 
de  faire :  car  meurdre  est  quad  auloun  est  occi> 
p'estrangler  ou  meurdrir  ou  en  sebleble  maniere  : 
et  homicide  est  quad  aulcun  est  occis  p'  playes 
et  occisioos  despees,  et  de  baches  ou  daiiltres 
ferremets.'*    Passing  over  these  difficulties,  the 
course  of  the  reasoning  by  which  it  is    thus 
attempted  to  reconcile  the  present  law  with  the 
ancient  custom  is,  as  far  as  we  can  comprehend 
it,  as  follows.    The  custom  of  the  13th  century 
prescribes,  for  both  murder  and  homicidep  lo«s 
of  life  or  limb,  but  thus  implies  a  distinction 
between  the  two  crimes;  loss  of  limb  was  in 
part  discontinued  in  continental  Normandj   in 
the  16th  century,  and  pillory,  imprisonment^  and 
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fine  substituted.  Therefore,  in  Jersey,  it  accords  | 
with  the  custom  to  punish  homicide  without 
malice  neither  by  loss  of  life  nor  of  limb,  the 
only  punishments  mentioned  in  the  custom,  but 
by  three  other  methods,  two  only  of  which  are 
substituted  in  the  1 6th  century,  and  the  third 
not  assigned  to  the  particular  offence  at  all  by 
any  law  alleged,  in  the  argument,  to  have  pre- 
vailed at  either  time.    This  distorted  and  con- 
tradictory argument  is  resorted  to,  apparently, 
from  unwillingness  to  state  plainly  that    the 
ancient  law  prescribed  one  punishment,  but  the 
tribunals  of  Jersey  have  chosen,  on  account  of 
its  indiscriminate  severity,  to  substitute  another. 
About  a  century  before  the  statements  of 
1790  were  interchanged,  the  state  of  the  Jersey 
law,  as  to  homicide,  came  under  the  considera- 
tion of  the  Privy  Council.     In   March  1689 
the  deputies  of  the  States  represented  "the 
great  defect  in  their  customs  of  proceedings  in 
criminal   causes;"  and   the    Kmg   in    Privy 
Council,  "  in  regard  that  there  is  no  distinction 
made  there  betwixt  wilful  murder,  manslaughter, 
and  chance  medley,"  ordered  "  that,  if  for  the 
future  it  shall  appeare  by  good  evidence  to  the 
Boyal  Court  in  Jersey,  upon  the  tryal  of  any 
persons  for  murder,  manslaughter,  and  chance 
medley,  that  there  is  no  premeditated  malice, 
and  that  the  partys  are  litt  objects  of  mercy, 
the  judges  of  the  said  Court  do  upon  such 
occasions  suspend  all  further  proceedings  against 
the  criminal,  until  His  Majesty  be  made  ac- 
quainted with  the  state  of  their  respective  cases, 
and  His  Boyal  pleasure  be  signified  thereupon." 
The  immediate  occasion  of  this  Order  was  the 
trial  in  Jersey  of  Jean  Aubin,  who  had  slain  a 
man,  as  was  found  by  the  jury,  unintentionally. 
The  Judges  remanded  him  to  prison  **  jusqu'4 
autre  oidre."    Application  was  then  made  to 
the  Crown ;  the  prisoner  was  discharged  by 
Boyal  order;  and,  there  having  been  a  con- 
temporaneous representation  of  the  defect  of 
the  law  of  Jersey  in  this  respect,  the  general 
Order  was  made,  as  above  stated. 

liC  Geyt,  the  learned  commentator  on  the 
constitution,  laws,  and  usages  of  Jersey  (writing 
very  shortly  after  the  time  of  the  last-mentioned 
Order),  relates  this  occurrence  (vol.  i.  p.  324). 
He  also  mentions  two  earlier  cases,  which  are, 
he  says,  all  that  he  has  been  able  to  find  on  the 
subject.    The  first  was  that  of  Andr6  Laurans, 
in  1646.    He  was  accused  '*d*avoir  proditoire- 
ment  frapp^,"  causing:  death;  and  he  alleged 
that  he    had   done    it   in    self-defence.    The 
majority  of  the  jury  ''ont  rapport^  h,  la  d6- 
charge  dudit  Laurans."    The  judgment  of  the 
Court  was  remarkable.    **  Ledit  Laurens  a  estS 
d^clar6  exempt  de  la  rigueur  des  loix  et  peine 
detle  ^  tel  forfait    Nonobstant,  vea  le  soup^n, 
ledit  Laurans  est  envoy6  prisonnier  au  Chas- 
teau,  si "  (Ju8qu\  in  the  original  record),  *'  h, 
ce  que  Messieurs  de  la  Justice  en  ayent  com- 
munique avec  Monsieur  le  Lieutenant-Gover- 
neur,  pour  apr^s  estre  precede  k  son  eslargisse- 
ment"    No  liberation,  however,  of  the  prisoner 
appear  on  the  Acts  of  the  Court ;  but  Le  Geyt 
mentions  that  '^  quelqne  temps  apr^s  la  prison 
fut  rompue."    He  observes  that  it  is  not  clear 
what  was  the  intention  of  the  Court;  but  he 
considers  it  probable  that  they  meant  "d'en 
faire  par  \k  quelque  exemple  pour  rendre  le 


monde  plus  pr^cantieux  dans  les  querclles.*'    lie 
infers,  however,  that  at  that  time  not  every 
homicide  was  considered  a  murder.   The  second 
case  which  he  mentions  occurred  in  1666.     A 
soldier    named  Wilson    killed  a  man  named 
Coke,  by  a  musket-shot ;  the  evidence  showed 
that  the  event  was  accidental ;  and  the  law 
officer  of  the  Crown  abandoned  the  prosecu- 
tion ;   and    the  Becord  of  the  Court  states  : 
« Le  dit  Wilson  demeure  partant  en  liberty  et 
discharge  de  la  poursuite  taite    centre  luy  k 
raison  de  la  mort   ainsi    arriv6e  audit  Coke 
inopin6ment  et  par  un  accident  que  le  dit  soldat 
ne  pouvoit  pr^voir."    This,  says  Le  Geyt, "  fait 
voir  combien  pen  de  penchant  Ton  avoit  alors 
pour  ne  pas  distinguer  Thomicide."    A  remark- 
able passage  on  this  subject  is  to  be  found  in 
the  Gloss  on  chapter  75  of  the  Grand  Coustu- 
mier,  where  the    text    contains    the  passage, 
which  we  have  already  cited,  stating  the  neces- 
sity of  charging  felony  in  the  plaint.     The 
Gloss    (d.)   says  :    *'  Est  pour  determiner  la 
differece  de  ceulx  qui  sont  occis  ou  mehningnez 
daulcun  par  aulcune  fortune  ou  inaduertece  :  et 
de  ceulx  qui  sont  occis  ou  mehaingncz  a  essient. 
Et  par  ce  pent  on  dire  que  se  aulcun  estoit 
mehidngne  par  fortune  ou    inaduertence  quil 
pourroit  suyuir  de  gaige,  et  ne  seroit  pas  le  cas 
eriminel"   (but  a  civil  querelle,  we  presume, 
triable   by  loi  apparissant)  :    ''mais  seroit  le 
mafiiicteur  puny  pour  exemple^  selon  la  discre 
Hon  de  jusiice  "  (besides,  as  we  conceive,  the 
amends  to   the  kinsman  of  the   party   slain, 
or  to  the  party  maimed).    **  Et  toutes  fois  fault 
il  bie  noter  que  lingnorance  ou  inaduertence  du 
cas  soit  de  soy  excusable,  et  quil  ny  ait  poinct 
de  mal  appensement."     It  is  to  be  regretted 
that  we  cannot  fix  the  date  of  this  Gloss  :  it  is, 
however,  worthy  of  observation  that  the  only 
case  exempted,  on  the  ground  of  the  absence  of 
malice,  is  accidental  homicide.    About  twenty 
years  after  the  case  of  Wilson  followed  the  trial 
of  Aubin,  and  the  Order  in  Council  already 
mentioned,  with  two  or  thre<t  more  Orders  nearly 
to  the  same  effect. 

Le  Geyt  complains,  and  we  think  very  reason- 
ably, of  the  Order  in  Council.  It  seems  quite 
clear  that  a  distinction  between  different  kinds 
of  homicide  was  already  recognised  by  the 
Court  of  Jersey  :  and,  had  this  not  been  so,  the 
proper  course  would  have  l>een  to  introduce  a 
fresh  law,  not  to  leave  the  old  law  to  be  cor- 
rected by  a  pardon  from  the  Crown. 

In  1699  a  diflferent  view  was  taken  by  the 
Privy  Council.  It  is  recited,  by  an  Order  of 
that  date,  that  an  Order  of  1698  was  grounded 
upon  a  representation,  formerly  made*  to  His 
Majesty,  that  by  the  law  of  the  Island  "the 
punishment  was  capital  in  all  cases  where  any 
person  was  found  guilty  of  the  death  of  a  man, 
and  that  there  was  no  distinction  of  punishment 
in  cases  of  murder,  manslaughter,  or  chance 
medley  :  and  His  Majesty  having  been  since  in- 
formed that,  according  to  the  law  and  ancient 
usage  of  that  Island,  the  Bailiff  and  Jurats  upon 
the  tryall  of  any  person  accused  for  the  death 
of  another,  unless  they  find  the  offence  to  be 
murder,  do  not  proceed  to  inflict  capital  punish- 
ments for  the  same,  but  to  inflict  lesser  punish- 
ments, according  to  the  nature  and  circumstances 
of  the  offiBuces;  His  Majesty  hath,  therefore, 
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thought  fitt  in  Council  to  order  that  the  said 
Order  of  the  23rd  of  June  1698,  for  stay  of 
execution  in  cases  of  murder,  manslaughter,  and 
chance  medley,  until  His  Majesty's  pleasure 
could  he  known,  shall  be  restrained  to  cases  of 
murder,  and  other  cases  where  capital  punish- 
ment is  inflicted,  and  where  the  said  Court  shall 
think  the  offender  a  fitt  object  of  His  Majesty's 
mercy,  and  no  other." 

It  being  thus  established  that  the  Norman 
aw,  though  not  formally  repealed,  is  practically 
abrogated  in  this  respect,  the  question  which 
next  arises  is,  what  line  is  drawn  between  mur^ 
der  and  mitigated  or  justifiable  homicide.  In 
the  English  law  the  distinctions  on  this  point 
are  laid  down  with  anxious  and  minute  jealousy, 
producing,  as  has  been  sometimes  thought,  an 
excess  of  scruple  and  subtlety.  But  we  find 
nothing  of  the  sort  in  the  law  of  Jersejr-  Le 
Geyt,  who  shows  (as  above)  that  the  distinction 
between  murder  and  other  homicide  had  become 
known  to  the  law  of  Jersey,  is  compelled,  in 
explaining  that  distinction,  to  rely  upon  the 
analogies  deduced  from  the  Mosaic,  Civil,  Eng- 
lish and  French  law.  At  present,  English  books 
are  constantly  cited  on  the  subject  The  learned 
Advocates  who  gave  evidence  before  us  did 
not  quite  agree  how  long  this  had  been  the 
practice :  but  it  has  certainly  prevailed  for 
several  years,  'lliey  also  differed  as  to  the 
degree  of  reliance  to  be  placed,  in  this  and  other 
criminal  questions,  upon  the  English  authorities. 
Some  seemed  to  consider  that  they  could  be 
used  merely  as  illustrations,  and  that  in  this 
respect  a  treatise  from  any  other  system  of  law 
ought  to  have  equal  weight.  But  there  seems 
to  be  no  doubt  that  the  English  authorities  are 
those  to  which  by  far  the  most  frequent  refers 
ence  is  made. 

We  have  dwelt  upon  this  head  of  crime  the 
more  fully,  because  it  enables  us  to  present  to 
Tour  Majesty's  view  a  very  strong  instance  of 
the  general  principles  and  practice  under  which 
the  present  system  has  grown  up,  and  because 
it  so  happens  that  we  are  here  enabled  to  trace 
the  transition  with  rather  more  particularity  than 
in  other  cases.  We  have,  in  the  customary 
Norman  law  of  the  13th  century,  homicide 
classed  among  the  crimes  punishable  by  loss  of 
life  or  limb  (probably  the  former  only),  and  no 
other  punishment  mentioned  in  conjunction 
with  that  offence.  The  cause  of  th^  was,  we 
have  little  doubt,  that  the  punishment  was,  in 
the  earliest  state  of  this  law,  considered  princi- 
pally as  furnishing  reparation  to  the  party  in- 
jured, a  principle  not  peculiar  to  Normandy. 
In  the  16^1  century  we  find  Norman  commenta- 
tors laying  it  down  that,  in  the  case  of  some 
crimes,  a  discretionary  mitigation,  to  be  exer- 
cised according  to  the  difference  between  of- 
fences and  persons,  was  consistent  with  the 
spirit  of  the  custom,  and  stating,  in  particular, 
that  accidental  homicide  was  not  a  felony,  and 
therefore  not  properly  a  crime,  nor  punishable 
with  loss  of  life  or  limb.  In  the  17th  century 
we  find  that  the  Court  of  Jersey  took  notice  of 
the  distinction  between  different  kinds  of  homi- 
cide, and  inflicted  death  for  murder  only ;  but 
that  this  was  far  from  being  completely  under- 
stood, that  the  punishments  for  the  lesser  grades 
of  the  offence  wcro  unsettled,  and  that  the  con- 


sequence was  a  series  of  oontradictocy  and  ill- 
digested  legislative  acts  by  the  Privy  Council. 
At  the  close  of  the  18th  century,  we  find  a 
practice  to  prevail,  closely  resembling  that  of 
England,  and  widely  differing  from  the  Norman 
law,  but  still  asserted  to  be  dedacible  from  the 
custom.  At  present,  we  find  the  same  practice 
and  the  same  assertion,  with  this  only  addition, 
that  the  conformity  to  English  law  appears  to 
be  more  completely  established  and  less  scmpa- 
lously  avowed. 

Mehaing  or  Mayhem, 

Mehaing,  or  mayhem,  is  not  defined  in  the 
Grand   Coustumier.     The   French    Gloss    on 
chapter  74  is  as  follows:   "H  oonuiet  <^ail  y 
ait  sang  &  playe  ou  aoltre  chose  q'  equipoUe 
dont  il  sensuyue  perdition  de  membre,  oomme 
dun  bras,  ou  dune  jambe,  an  danoir  les  yeuU 
creues."    And,  shortly  afterwards,  ''mehainK 
est  quand  aulou  est  blecie  en  telle  maniere  q'l 
en  perd  aulcu  membre  :  sicdme  pied,  ou  poig, 
OQ  aultre  mebre  principal,  come  les  yeolx.    £t 
ne  seroit  pas  mehaing  oomme  il  est  piios  en  oe 
p'pos    dauoir   ung    oeuil  creue  on  vng  d(Mg 
couppe :  car  les  deux  yeulx  ne  sont  que  vng 
membre  principal.    £t  aussi  nng  doig  nesi  qae 
paitie  dun  membre  prinoipaL"    Terrien  saya 
(xii.  1.),  *'  Mehaing  est  perdition  de  membre ;  " 
and  it  is  afterwards  added  :  "  II  est  ordinaire- 
ment  prins  pour  toute  blessure  &  coup  donn^  a 
sang  et  playe."  Messrs.  Pipon  and  Durell  say  : 
"  This  crime,  agreeable  with  the  foregoing  ex- 
planation" (tlut    given    under   the    head   of 
Homicide)  **  instead  of  being  punished  by  the 
loss  of  member  for  member  as  anciently  it  waa^ 
would  now  he  punished  by  fine  aiid  imprison- 
mept  with  damtiges  to  the  party  injured  propor- 
tionate to  the  degree  of   guilt  attending  the 
action,  and  the  consequence  of  the  hurt  re- 
ceived; and  where  it  was  veiy  atrocious  cor- 
poral punishment  might  be  inflicted."    We  are 
not  quite  certain  whether  they  here  speak  of 
mayhem  as  a  definite  crime,  or  simply  as  a 
species  of  assault  for  which  the  law  of  Jersey 
(as  will   he    afterwards    explained)  allows   a 
mixed  criminal  and  civil  process.    But  it  can 
scarcely  be  said  that  there  is  anything  in  the 
modem  law  answering  to  the  crime  spoken  of 
in  the  Grand  Coustumier.    In  lieu  of  mayhem, 
the  party  is  charged  with  the  specific  aet,  and, 
if  found  guilty,  is  punished  by  transportation, 
or  imprisonment,  with  or  without  hard  labour, 
and  with  or  without  a  fine. 

Tresves  Jrainctet, 

W  ith  respect  to  the  crime  of  Tretves  frainctes. 
we  copy  the  account  of  Messrs.  Pipon  and 
Burell.  '*  Forfeiture  of  security  to  keep  the 
peace  by  Bouill^,  treues  frainctes.  As  this 
security  consisted  anciently  in  the  solemn 
assurance  given  in  Court  on  oath  to  keep  the 
peace,  and  neither  do,  nor  procure  to  be  done, 
hurt  to  the  complainant,  his  family  or  posses- 
sion, the  violation  of  such  assurances  was  con- 
sidered in  the  eye  of  the  law  as  meriting 
exemplaiy  punishment "  (loss  of  life  or  limb, 
according  to  the  Constumicr)  :  "but  at  this 
day,  as  uiis  security  is  given  upon  pain  of  a 
pecuniary  fine,  the  infringement  would  now  go 
to  the  forfeiture  of  the  recognizance,  and  to 
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such  farther  restraint  upon  the  delinquent  or 
punishment  as  the  nature  and  evil  tendency  of 
the  repeated  violence  and  wrong  offered  might 
authorise.  BouiU^  upon  this  head,  chap.  72, 
letter  B.,  lays  down  *  And  therefore  one  must 
ohserve  that  forfeiture  of  securities  in  the  man- 
ner they  are  taken  in  lay  Court,  is  an  assurance 
which  is  made  by  the  corporal  oath,  that  he  who 
gives  them  shall  not  do  hurt  by  himself  or  others 
to  the  person  to  whom  given  nor  to  his.' " 
It  appears  that  a  suyte  for  tresves  ibunctes, 
down  to  the  time  of  the  French  Gloss,  could 
not  have  been  instituted  without  what  is  called 
a  Cry  of  Haro,  which  is  a  formal  pubHc  outcry 
made  by  a  party  to  whom,  or  whose  property, 
violence  is  offered.  This,  however,  has  alto- 
gether disappeared  from  the  Criminal  Law, 
without  any  enactment.  And,  in  the  Norman 
law,  suyte  for  tresves  frainctes  could  be  made 
only  where  there  was  blood  and  woimd.  (G. 
Const,  ch.  76.)  But  this  is  not  a  i^^quisite  in 
the  case  treated  of  by  Messrs.  Pipon  and  Durell, 
which,  it  is  manifest,  in  no  degree  represents 
that  which  the  Coustumier  lays  down  respecting 
this  head  of  crime. 

'Rape, 

.    •     .■ 

From  the  language  of  the    Coustumier,  it 
seems  that  tl^e  definition  qf  the  .cnw  of  mpe 
was  9^ce  not'  so ,  wid^  ;a&  at  pr^^ept ;  it  appears 
not  to  have  pri^ually  comprehended  anything 
Itesides  the  violation  of  maidens.    Xerrien,  who 
is  referred  to  by  Messrs.  Pipon  and  DureU, 
shows  (xti.  14.)  uat  in  15 IB  the,  law.  of  cctntlo 
ncntal  Normandy  inflicted  a  lighter  punishment 
than    death    when    the  female  was  of   loose 
character ;  but  this  he  speaks  of  as  a  qualifica- 
tion or  explanation  of  the  Civil  law.    The  crime 
in  Jersey  is  understood  to  be  the  violation  of 
any  female ;  and  the  legal  punishment  ia  death. 
Thus  the  present  law  is  not  that  of  the  Coustu- 
mier or  even  of  Terrien  ;   how  or  when    it 
originated  we  cannot  trace.    It  is,  we  think, 
impossible  to  treat  the  chapter  in  Terrien  as  of 
the  least  authority  in  the  criminal  law  of  Jersey. 
He  mentions,  under  the  head  Bapt,  the  in- 
veigling of  young  women  into  marriage  without 
the  assent  of  their  parents  or  guardians ;  and  he 
cites  the  following  case:  '*  Nous  anons  veudonner 
arrest  plus  rigoureux  au  Farlement  de  ce  pays, 
par  leqnel  vne  chambriere,  pour  anoir  attrait  k 
son  amour  vn  ieune  homme  fils  d'vn  riche  bour- 
geois &  mai  chant  de  Bouen,  en  la  maison  duqnel 
elle  estoit  seurante,  et  Tauoir  espous^  olandes- 
tinement  &  au  desceu  des  pere  et  mere  du  ieune 
homme,  a  est6  condamnee  h  estre  foflettee  par 
les  carrefoures,  baonie  du  Boyaume  de  France, 
ses  biens  confisques :  et  condamnee  en  quatre 
cens  liures  d'interest  enuers  le  pere,  &  h  tenir 
prison  jusquess  au  plain  payment"    This  is 
clearly  the  Rapt  de  Seduction,  which  was  un- 
known to  the  old  Norman  Law*    This  instance 
is  one  of  many  which  show  with  how  great 
qualifications  we  are  compelled  to  receive  the 
evidence,    upon    this    point,    of   one   of   the 
learned  Advocates,  who  referred  us  to  Bouill^ 
and  Terrien  as  satisfactory  authorities  for  the 
unwritten  law. 

Robbery, 

The  definition  of  the  crime  of  robbery,  in  the 
Grand  Coustumier,  appears  from  the  language 


of  the  complaint :  **  Je  me  plalg  de  B.  qui  en 
la  pais  de  dieu  et  du  due  massaillit,  et  me  batit, 
et  me  fist  sang  et  playe,  et  me  tollit  ma  chape  en 
roberie  :  pour  quoy  il  me  oouiust  crier  haro." 
(Ch.  Ixxi.)  The  French  Gloss  lays  down,  **  II 
couient  quil  y  ait  eu  sang  Sc  playe  et  cry  de 
haro."  This  is  requisite,  says  the  Gloss,  lest 
strong  men  should  make  fiU.se  plaints  against 
feeble  men  :  the  danger  contemplated  being,  we 
suppose,  the  result  of  a  trial  by  battle  between 
unequal  parties,  which  therefore  was  not  allowed 
unless  the  robbery  was  characterised  by  mani- 
fest blood  and  wound.  The  Gloss  adds  after- 
wards, "Et  p*ce  que  diet  est  sensuit  que  de 
larcin  q  est  fait  furieusement"  (a  misprint, 
apparently,  for  flirtivement),  **  len  ne  pent  suyr 
de  gaige  **  (and  therefore  no  querelle  criminelle). 
**  Car  les  conditions  dessusdictes  ny  sont  ne 
peuent  estre,  par  especial  et  le  sang  et  la  playe  : 
car  se  ilz  estoient  avec  le  haro,  ce  seroit  roberie ; 
et  ainsi  different  roberie  et  larcin ;  car  roberie 
est  faicte  a  force  et  a  cry  de  haro,  et  malgre 
oeluy  que  on  robe  en  sa  presence.  £t  larcin  se 
faict  fnrtivement  en  derriere  et  absence  de  celuy 
a' qui  onemble."' 

The  distinction  is  here  drawn  between  theft 
with  violence  and  theft  without  violence.  For 
the  latter  no  querelle  criminelle,  properly  so 
called,  seems  to  have  been  allowed,  nor  can  we 
find  ^inctly  that  it  was  subjected  to  punish- 
ment merely  as  a  public  offence.  It  is  true  that 
it  appears,  Arom  the  53rd  chapter  of  the  Grand 
Coustumier,  that  persons  holding  certain  feudal 
tenures  might,  in  some  cases,  entertain  a  suyte 
de  lar9in,  whereas,  in  general,  all  suytes  leading 
to  corporal  punishment  (justice  de  corps)  were 
exclusively  in  the  jurisdiction  of  the  Duke,  or  of 
those  to  whom  such  jurisdiction  was  specially 
granted  (*'  ceulx  a  qui  les  princes  de  Normendie 
ont  ottroye  a  avoir  la  court  de  telz  choses  "), 
evidenced  by  prescription  or  otherwise ;  but  we 
believe  that  the  suyte  of  ]ar9iu  was  an  excep- 
tion ;  for  the  Gloss  on  the  53rd  chapter  (fol. 
73.  f.)  states  that  for  this  offence  the  offender 
might  be  adjudged  to  be  hanged.  The  Gloss 
refers  to  the  O^nance  commonly  cited  as  the 
Chapitre  De  La  Justice  aux  BiEut>ns,  which 
limits  the  power  of  the  feudal  lords,  in  cases  of 
lar9in,  to  particular  cases.  We  infer,  on  the 
whole,  that  the  larcin  thus  spoken  of  compre- 
hended larcin  with  violence,  the  capital  crime. 

In  the  12th  chapter  of  the  Grand  Coustumier 
'*  larrons  "  are  mentioned  as  well  as  **  robeurs  " ; 
but  we  believe  the  word  "  larron  "  to  compre- 
hend persons  guilty  of  any  larcin,  violent  or 
not ;  for,  in  chapter  3,  the  following  passage 
occurs:  *' Aulcunesfois  appelle  len  justice,  la 
peine  qui  est  enjoincte  a  aulcun  par  sa  desserte  : 
sicomme  len  diet.  Je  vy  faire  la  justice  du  roy, 
dun  larron  que  je  vy  pendre,*'  And,  in  chapter 
four,  it  is  said  to  be  the  office  of  the  BaiUy 
<*  deatruire  les  larrons " ;  and  in  that  and  the 
succeeding  chapter  the  word  is  unquestionably 
used  as  descriptive  of  robbers,  no  other  word  for 
robbers  occurring. 

But  from  the  87th  chapter,  and  the  Gloss 
there  (g.),  it  appears  that  larcin  might  be  treated 
as  a  civil  querelle  de  possession,  to  be  tried, 
when  the  value  of  the  property  taken  did  not 
exceed  ten  sous,  by  loi  simple  (preuve  de  cer- 
tain only,  for  the  enqneste  de  droict,  according 
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to  the  GlosB  on  ch.  87.  h.,  could  not  be  resorted 
to)  and  by  loi  apparissant  (bataille  only,  for,  ac- 
cording to  the  Gloss  on  ch.  87.  h.,  the  enqueste 
de  recongnoissant  was  here  inapplicable)  when 
the  value  was  higher.  Both  these  processes  were 
in  the  nature  of  civil  remedies,  even  the  bataille 
was  of  a  more  mitigated  kind  than  that  waged 
in  process  properly  criminal.  The  Gloss  on 
chapter  87.  g.  appears  to  contemplate  cases 
where  the  injured  party  had  an  election  whether 
he  would  seek  a  remedy  exclusively  civil  for  a 
lar9in,  tending  only  to  restitution  of  the  thing 
stolen.  The  querelle  was  then  only  simple. 
We  do  not  know  whether  this  could  take  place 
in  the  case  of  a  lar^in  with  violence.  In 
chapter  54  of  the  Grand  Coustumier,  it  is  said  : 
**  Les  aultres  querelles  sont  appellees  simples  " 
(opposed  to  crimlnelles)  :  ^  pour  ce  que  oeulx 
q  meffont  en  sont  chastiez  simplement,  aiosi 
comme  lenfant  de  la  verge."  This  undoubtedly 
comprehended  amends  which  the  malefactor 
made  to  the  party  injured,  upon  a  proceeding 
partly,  at  least,  civil  in  its  nature.  But  some 
punishment,  as  distinguished  from  mere  remedy 
to  the  party  injured,  seems  to  have  been 
awarded  in  cases  of  offences  not  amounting  to 
murder,  mayhem,  or  anything  to  which  the  cry 
of  haro  appertained,  as  early  at  least  as  the  date 
of  the  Gloss  on  chapter  12.  b.  Perhaps  Terrien's 
Commentary  (xii.  1.)  npon  the  passage  last 
cited  from  ch.  54  of  the  Grand  Coustumier 
represents  the  law  correctly.  "  Chastiez  simple- 
ment,  C'est  h  sanoir  d'amende  pecuniaire  enuera 
le  Roy,  et  enuers  la  partie" 

We  do  not  pretend  to  speak  positively  as  to 
the  ancient  law ;  and  it  is  indeed  very  probable 
that  the  Gloss,  though  professing  to  explain  the 
Grand  Coustumier,  uiys  down  a  law  which  had 
sprung  up  smce  its  time. 

Terrien  (xii.  18.)  speaks  of  robbery  much  in 
the  language  of  the  Grand  Coustumier  and 
Gloss.  And  afterwards  (xii.  20.),  referring  to 
the  passage  already  cited  from  chapter  3  of 
the  Grand  Coustumier,  which  speaks  of  hanging 
a  larron,  he  says  that  such  ngour  is  not  ol^ 
served  for  the  first  and  second  offences  of 
**  simple  larcin  " ;  for  that  a  larron  is,  for  the 
first  offence,  merely  whipped ;  for  the  second, 
besides  being  whipped,  he  has  an  ear  cut  off,  or 
is  branded  and  banished,  with  interdiction ;  and 
for  the  third,  he  is  hanged  as  incorrigible.  But 
for  a  lar9in  **  notable  &  qualifie  **  he  may  be  put 
to  death  on  the  first  offence  :  of  which  Terrien 
gives  two  instances,  namely,  for  a  "lar9in 
domestique,"  and  for  cutting  a  purse  in  Court, 
"  durant  I'audience." 

Messrs.  Pipon  and  Durell  treat  very  shortly 
of  robbery.  They  define  it  to  be  "  taking  from 
a  person  by  yiolence  as  on  the  highway,  or  from 
his  house  :  '*  and  they  say  that  it  is  punishable 
with  death ;  for  which  they  refer  to  the  Grand 
Coustumier.  They  adopt  the  law  stated  by 
Terrien  as  to  larcin  which  is  not  robbery.  This 
law,  they  say,  "  seems  deducible  from  tiiat  dis- 
tinction made  by  the  Coustumier  between  simple 
larceny,  and  the  other-kind  styled  as  consider- 
able and  heinous  larceny."  We  have,  however, 
been  unable  to  find  the  passage  in  the  Grand 
Coustumier  to  which  they  here  refer. 

The  present  law  of  Jersey  appears  to  be 
entirely  unconnected  with  that  lud  down  by 


any  of  the  authorities  which   we  have  men- 
tioned. 

The  words  felonnie,  roberie,  lar9in,  hare  dis- 
appeared. For  all  thefts,  the  word  is  now 
"  vol " ;  and,  in  the  chai^,  additional  words 
are  added  to  mark  the  aggravating  circum- 
stances, if  any;  as  for  instance,  "vol  aveo 
violence,"  "  vol  dans  une  maison  habitue  avec 
effraction,"  <'  vol  dans  la  nuit."  The  sentence 
depends  upon  the  degree  of  crime ;  but  it  is  not 
easy  to  state  the  limits.  At  one  time,  vol  avec 
effraction  dans  la  nuit  was  punished  by  death  ; 
but  this  has  not  taken  place  for  forty  years ; 
and  it  is  doubted  whether  it  would  now  be  a  legal 
punishment.  The  punishments  now  are  trans* 
portation,  imprisonment  with  or  without  hard 
labour,  or  banishment.  Bobbery  with  violence 
is  punished  in  the  same  way,  the  old  law  being 
totally  abrogated  in  this  respect.  And  it  seems 
to  be  agreed  that  what  is  laid  down  as  to  simple 
larcin  in  Pipon  and  Durell,  if  it  ever  was  law, 
is  so  no  longer,  and  that  it  would  be  illegal  to 
put  to  death  for  a  third  simple  theft 

The  ''vol,  dans  une  maison  habits,  avec 
effraction,  dans  la  nuit,"  is  the  offence  corre- 
sponding to  one  case  of  burglaiy,  in  the  English 
law,  that  where  the  particular  felony  contem- 
plated is  stealing,  which  is  effected.    We  were 
told  that  the  effnction  must  be  an  actual  break- 
ing, and  not  merely,  as  in  the  English  law,  a 
technical  breaking;  and  that  this  would  be  a 
question  of  common  sense.  We  found,  however, 
uiat  the  learned  advocates  did  not  agree  as  to 
what  would  be  the  result  of  this  test  in  a  very 
simple  case,  that  of  lifting  a  latch  and  thrust- 
ing in  the  hand  only.    Burglary  in  the  larger 
sense,  breaking  into  a  dwellmg  house  by  night 
with  intent  to  commit  felony,  stands  on  a  differ- 
ent footing  from  vol.    The  case  was  brought 
before  the  Privy  Council  in  1790.    John  Rival 
was  charged  with  getting  in  at  a  window,  ooq- 
victed,  and  sentenced  to  be  whipped,  banished 
from  the  Island  for  seven  years,  and  his  personal 
property  confiscated  to  the  use  of  the  king. 
The  0>urt  iJien  reported  the  case  to  the  Sover- 
eign as  follows : — "  But  the  Court,  at  the  same 
time,  considering  that  there  is  no  positive  law 
or  custom  in  the  country  which  decrees  a  pnnish- 
ment  for  the  crime  in  question,  and  thai  the 
Judges  are  obliged,  by  their  oath,  to  pronounce 
sentence  according  to  the  laws  and  customs  of 
the  Island ;  the  Court  judged  that  the  sentence 
should  be  suspended  until  Your  Majesty's  plesi- 
sure  should  be  known."  The  Committee  of  Priyj 
Council  pronounced  as  follows  : — *'  The  Lords 
of  the  Committee,  in  obedience  to  Tour  Majesty's 
said  order  of  r^erence,  have  taken  the  said 
Aet  and  proceedings  into  consideration,  togeUier 
with  a  subsequent  letter  of  the  23rd  June  1790, 
from  the  Greffier  of  the  Royal  Court,  written 
by   direction   of    the    said   Royal    Court,    in 
which  it  is  set  forth,  That  formerly  the  Royal 
Court  did  certainly  order  the  infiiction  of  cor- 
poral punishments  without  seeming  to  need  the 
authority  of  a  law,  or  having  any  fixed  rule  to 
go  by,  as  appears  by  the  dissimihuity  of  puntah- 
ments  inflicted  for  crimes  of  the  same  natore. 
That  the  Royal  Court  exercised  also  the  power 
of  legislation;    laws  and  ordinances  were   aa 
often  enacted  by  them  as  by  the  body  of  the 
States :  but  of  this  accumulated  power  of  legis- 
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lation  and  jarisdietion  the  Boyal  Court  were 
deprived  by  His  Majesty's  Older  in  Council, 
bearing  date  the  28th  March  1771,  and  prefixed 
to  the  Code  of  Laws;  which  order  expressly 
declares  that  all  other  political  and  written  laws 
heretofore  made  in  this  Island,  and  not  included 
in  the  said  Code,  and  not  having  had  the  Royal 
assent  and  confirmation,  shall  from  thencefor- 
ward be  of  no  force  or  validity.  Whereupon 
their  Lordships  do  agree  humbly  to  report  as 
their  opinion  to  Tour  Majesty,  That,  ad  there 
is  no  law  in  Jersey,  for  so  they  are  informed,  to 
make  burglary  a  capital  offence,  it  cannot  be 
coQsidered  as  a  felony,  unless  the  breaking  of 
the  house  in  the  night  time  is  accompanied  with 
a  theft ;  but  the  simple  act  of  breaking  into  the 
house,  especially  if  done  with  an  intent  to  steal, 
is  a  very  high  trespass  and  misdemeanour,  and 
punishable  by  fine,  imprisonment,  corporal 
punishment,  or  banishment  for  a  certain  time,  ac- 
cording to  the  discretion  of  the  Court ;  and  they 
are  therefore  of  opinion  that  there  is  no  defect 
of  law  for  the  punishment  of  this  offence,  and 
the  application  to  Your  Majesty  to  make  a  law, 
'  ex  post  facto/  to  punish  the  criminal,  is  highly 
improper.  But,  if  the  State  should  think  it 
expedient  to  make  the  offence  of  burglary  a 
capital  offence,  as  it  is  by  the  law  of  England, 
they  may,  if  they  shall  be  so  advised,  propose  a 
new  law  for  Your  Majesty's  consideration,  in 
order  to  be  enacted  and  confirmed  by  Your 
Koyal  sanction,  after  Your  Majesty  shsJl  have 
signified  your  allowance  to  have  such  a  law 
enacted.  Upon  this  ground  the  Committee 
think  it  may  be  advisable,  if  Your  Majesty  so 
please,  to  order  the  Boyal  Court  to  carry  their 
own  sAitence  into  execution.*' 

If  this  is  to  be  understood  (as  was  assumed 
in  the  evidence  before  us)  to  authorixe  the 
Court  to  visit  any  act  which  may  appear  wrong 
and  mischievous  (though  not  a  breach  of  any 
definite  law,  written  or  other)  with  a  punish- 
ment, at  their  discretion,  stopping  short  of 
capital  punishment,  it  follows  that  the  discre- 
tion, which  we  have  found  to  be  exercised  as  to 
visiting  a  defined  crime  with  arbitrary  punish- 
ment, 18  extended  to  an  enlargement  of  the  range 
of  punishable  crimes. 

Two  of  the  species  of  assaults  mentioned  in 
the  Grand  Coustumier  as  punishable  by  loss  of 
life  or  limb  (headed  above  as  g.  h.)  are  spoken 
of  in  the  same  treatise,  in  chapter  75,  and 
classed  with  two  others,  **  Assault  de  Chemin/* 
and  **  Assault  de  Champ."  The  nature  of 
these,  and,  we  assume,  of  the  third  mentioned 
in  the  Grand  Coustumier  (headed  i.),  appears 
from  the  language  of  the  plaint :  *'  Je  me  plaing 
de  P.  qui  en  la  paix  de  dieu  et  du  due  me 
assaillit  felonneusement  a  ma  chame  en  aguet 
pourpense,  et  me  fist  ce  sag  et  cestc  playe  que 
ie  monstre  a  la  iustice." 

1  be  passage  respecting  these  offences  in  the 
Statement  of  Messrs.  Pipon  and  Durell,  is  as 
follows  : — *'  Assault  of  the  Plough,  This  ranked 
by  Kouille  among  the  crimes  punishable  with 
the  loss  of  life  or  limb,  would  be  deemed  punish- 
able by  fine  and  perhaps  imprisonment  according 
to  the  guilt  the  action  bore,  but  not  capitally, 
except  it  was  accompanied  with  robbery.  As- 
sault on  the  house,  or  possession  of  the  person 
assaulted.    This  would  be  punished  with  more 


or  less  severity  according  to  the  heinousness  of 
the  offence,  at  the  discretion  of  the  Court,  ex- 
cept such  an  assault  amounted  to  robbery,  bur- 
glary or  arson,  in  which  cases  the  criminal 
might  be  punished  with  death ;  Bouill^,  in  the 
4  th  chapt,  de  justicier  says  thus,  *  the  Bailly  is 
called  the  justicier  of  the  land  who  is  appointed 
by  the  Prince  or  by  the  Duke  and  has  power  of 
exercising  justice  and  judging  the  people  sub- 
mitted to  him,  for  he  is  appointed  to  keep  the 
peace,  to  decide  quarrels,  to  destroy  the  thieves, 
murderers,  and  house-burners,  and  other  evil- 
doers.' And  again  upon  the  cry  of  haro  chap- 
ter 54,  he  gives  the  text  as  follows, '  Because  it 
ought  not  to  be  cried  but  in  criminal  cases,  as 
in  that  of  fire,  larceny  or  homicide,  or  for  some 
other  apparent  danger.'  And  Terrien  in  book  3. 
chap.  5.  speaks  in  the  same  words  as  Bouill6  in 
his  4.  chapt."  All  that  Terrien  does  is  to  cite 
the  passage. 

It  seems  to  us  that  Messrs.  Pipon  and  Durell 
have  not,  in  respect  either  of  the  nature  of  the 
offences  or  the  species  of  punishment,  identified 
the  assaults,  spoken  of  in  the  Grand  Coustumier 
as  crimes,  with  any  thing  known  to  the  modem 
law  of  Jersey. 

We  have  now  discussed  the  offbnces  spoken 
of  as  crimes  in  the  67th  chapter  of  the  Grand 
Coustumier.  We  do  not  feel  confident  that  we 
have  fully  understood  the  law  found  there ;  but 
it  is  sufficient  to  show  that  the  criminal  law 
cannot  be  extracted  from  that  work  in  a  definite 
form ;  and  that,  even  if  it  can,  it  will  be  but  ill- 
adapted  to  the  present  state  of  society.  We 
purpose  next  to  notice  the  other  offences  treated 
of  in  the  Statement  of  Messrs.  Pipon  and 
Durell. 

Other  Offences. 

Arson  is  punishable  with  death,  and  appears 
to  have  been  so  in  early  times.  This  appears 
by  implication  io  different  passages  of  the 
Grand  Coustumier.  In  chapter  4,  it  is  said  that 
the  bailiff  is  appointed,  besides  other  purposes^ 
**  pour  destruire  les  larrons,  les  homicides,  les 
ardeurs**  In  chapter  12  the  duty  of  the  Duke 
is  described  to  be  to  search  out,  by  the  bailiffs, 
and  put  in  prison,  "  les  larrons,  les  robeurs,  les 
ardeurs,  les  homicides,"  &c.,  '*tant  quilx  en 
ayent  receu  leurs  souldes."  In  chapter  54,  it  is 
laid  down  that  haro  ought  not  to  be  cried 
"  fors  pour  causes  criminelle  :  Sic5me  pour/eti, 
ou  pour  larcin,  ou  pour  homicide,  ou  pour 
aultre  euident  peril :  Sicomme  se  aulcun  court 
seure  a  ung  aultre  le  cousteau  trait."  It  is 
possible,  however,  that  this  passage  may  relate 
generally  to  the  case  of  fire,  not  particularly  to 
malicious  burning.  In  chapter  69,  the  law  is 
expounded  as  to  summoning  and  challenging 
jurors  in  criminal  cases ;  and  it  is  said :  "  Ainsy 
doibt  Ic  faire  de  ceulx  qui  sont  c5nmnement 
blanmez  dhomicide,  darson,  de  larcin,  ou  daulcu 
aultre  crime  de  quoy  il  nest  aulcun  qui  les 
suyue." 

It  seems  that  the  offence  is  only  that  of  burn- 
ing a  house.  Burning  a  stack  would  not  be 
considered  a  capital  cnme,  but  would  be  treated 
as  an  offence  against  property,  and  punishable 
at  the  discretion  of  the  Court. 

Forgery,  in  the  time  of  Messrs.  Pipon  and 
Durell,  was  punishable  by  pillory.    The  Gloss 
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on  ^^•ptoi'  23  (a.),  among  cases  in  which  an 
offender  woald  be  punish^  bj  his  hand  being 
cut  off,  mendona  **  se  vng  honune  auoit  faict 
Toe  f anise  lettre."  We  do  not  precisely  know 
the  meaning  of  this ;  nor  are  we  aware  of  any 
other  evidence  of  the  state  of  the  ancient  law. 
The  crime,  as  now  understood,  eonsists  in  coun- 
terfeiting any  writing  for  the  purpose  of  effect- 
ing a  frand  upon  property.  It  was,  not  long 
ago,  punished  by  the  pilloiy,  scourging,  banish- 
ment, and  cutting  off  the  lower  part  of  the  ear. 
At  present,  we  presume  that  the  Court  would 
punish  by  transportation  or  imprisonment,  using 
its  discretion  as  to  the  degree  of  severity. 

PeijuiT,  according  to  Messrs.  Fipon  and 
Durell,  IS  punishable  like  forgery.  They  do 
not  point  out  any  trace  of  this  in  the  ancient 
law.  It  does  not,  however,  seem  clear  what 
the  punishment  would  now  be  :  no  modem 
instance  of  trial  for  the  offence  is  recollected. 

Frauds  are  thus  spoken  of  by  Messrs.  Fipon 
and  Durell :  "  Other  frauds,  such  as  are  cheats 
of  various  sorts,  are  punishable  by  fine  and 
imprisonment  at  the  discretion  of  the  Judge, 
according  to  the  circumstances  in  each  case." 
No  more  is  said  on  this  subject :  but  the  law  of 
Jersey  appears  to  comprehend  under  this  head 
a  very  great  number  of  offiences.  Such  are, 
obtaining  money  or  ^;oods  under  false  pretences, 
embezzlement,  uttenng  bad  money  knowingly. 

One  species  of  fraud,  the  concealment  of  his 
property  by  a  debtor,  has  been  the  subject  of 
specific  enactment.  An  Ordinance  of  the  States, 
confirmed  in  Privy  Council,  inflicts  imprisonment, 
for  three  months  at  the  least,  and  two  years  at 
the  most,  on  any  one  who,  being  imprisoned  for 
debt  or  having  placed  his  property  in  the  hands 
of  the  law,  sludl  cause  the  deterioration  of  such 
property.  Any  one  aiding  is  subject  to  the 
same  punishment,  and  to  the  payment  of  damage 
to  the  extent  of  the  loss.  Punishment  to  the 
same  amount  is  imposed  on  any  person  who 
shall  damage  his  heritage  when  he  is  about  to 
lose  it  by  a  judgment,  and  upon  such  as  aid 
him. 

The  offence  of  "selling  by  false  weights  or 
measures,  or  with  weights  or  measures  not 
marked  or  stamped  by  the  Viscount  or  Sheriff^" 
is  noticed  by  Messrs.  Pipon  and  Durell,  who 
refer  to  the  Grand  Coustumier  and  the  Gloss. 
It  was  anciently  punished  by  fine  and  imprison- 
ment, being  considered  analogous  to  a  simple 
larceny.  The  Code  of  1771  contains  regula- 
tions on  the  subject,  which  are  enforced  by  fines 
of  ten  livres  for  breaches  of  the  several  rules  : 
and  it  seems  to  be  understood  that  this  has  by 
implication  repealed  the  customary  law. 

Adultery  is  punishable  in  Jersey  by  imprison- 
ment and  hard  labour.  Messrs.  Pipon  and 
Durell  refer  for  this  to  Ordinances  made  by 
Koyal  Commissioners  in  the  reign  of  Queen 
Elizabeth.  These  Ordinances,  however,  are  not 
law  in  Jersey,  as  they  never  were  sanctioned  in 
Council :  and  the  law  on  this  head  seems  to  have 
been  created  by  the  Court.  No  trace  of  it  in 
the  ancient  law  was  pointed  out  to  us.  From  a 
passage  in  Terrien  (xii.  14.)  it  would  appear 
that  the  customary  law  at  one  time  punished 
adultery  if  the  injured  husband  or  wife  preferred 
the  complaint,  but  not  otherwise.  This  accords 
with  both  the  ancient  and  modem  French  law  : 


whether  Terrien  had  any  other  authority  for 
inserting  such  a  principle  in  the  Norman  custom 
we  eannot  telL 

Messrs.  Pipon  and  Durdl  state  that  bigamy 
or  polygamy,  when  without  excuse,  is  punish- 
able by  deaUi.  This  law  they  merely  lake  from 
the  manuscripts  of  their  predecessors ;  and  they 
suppose  it  to  have  been  adopted  fh>m  some 
writers  on  the  reformed  custom  of  Normandy 
"strengthened  by  the  statute  of  I  James  I." 
No  instance  of  any  punishment  for  the  crime 
was  known  to  those  writers,  nor  to  the  gentle- 
men who  gave  evidence  before  us. 

Incest,  which  is  defined  to  be  a  criminal  con- 
nection between  parties  in  a  direct  line,  or  be- 
tween brother  and  sister,  is  said,  by  Messrs. 
Pipon  and  Durell,  to  be  punishable  by  death. 
This  law,  also,  they  consider  to  have  been 
adopted  from  commentators  on  the  reformed 
custom  :  and  they  refer  also  to  the  Mosaic  law. 
They  add  :  '*  We  find  by  an  ancient  act  of  the 
Boyal  Court  in  1586,  as  though  this  crime  was 
then  held  to  be  punishable  by  the  stocks,  and 
whipping  on  three  days  repcaitedly;  but  this 
might  be  considered  to  be  adequate,  when  the 
crime  was  committed  by  persons  in  a  remoter 
degree  of  affinity."  This  leaves  the  offence  and 
punishment  quite  undefined.  The  evidence  given 
to  us  appears  to  show  that,  when  the  offence 
takes  place  in  the  direct  line,  it  is  still,  in  striet- 
ness,  punishable  by  death ;  and  that  it  would  be 
punished,  but  more  lightly,  even  if  it  took  plaoe 
between  uncle  and  niece.  In  1829,  a  man  was 
found  guilty  of  having  had  criminal  intercourse 
with  two  step-daughters ;  he  was  imprisoned 
for  six  months,  for  the  last  eight  days  of  which 
he  was  to  be  kept  to  bread  and  water,  fined  50/. 
sterling,  with  costs,  and  banished  for  five  years 
from  the  termination  of  the  imprisonment. 

Unnatural  ofiences  are  said,  by  Messrs.  Pipon 
and  Durell,  to  be  punishable  by  death.  The 
writers  refer  only  to  the  commentators  on  the 
reformed  custom  and  the  Mosaic  law.  The 
offence  is  now  punished  under  a  law  of  the 
States  confirmed  by  an  Order  of  Council  of 
1799,  by  which  the  offender  "  sera  puni  de  mort, 
et  souffrira  le  m6me  supplice,  les  memes  confisca- 
tions et  forfiiitures  de  ses  biens,  que  la  lot  infiige 
pr^sentement  sur  ceux  qui  sont  convaincus  de 
quelque  crime  capital."  . 

The  80th  chapter  of  the  Grand  Coustumier, 
referred  to  by  Messrs.  Pipon  and  Durell,  speaks 
of  "receptenrs  q  receptent  les  foriures  les 
forbanis,  et  les  danez,  &  ceulx  qui  se  defuyent 
a  venir  a  la  paix  du  duo  qui  ont  est  appelles." 
*'  II  doibuet  p'dre  to'  leurs  meubles  a  la  volante 
au  due  et  au  bailly.  £t  se  ils  nont  meuble,  ils 
doibuent  estre  chastiez  p'  longue  prison."  And 
afterwards  in  the  same  chapter :  "  Les  consent- 
antz  aux  larrons  en  lenrs  larcis,  &  ceulx  qui 
les  receptent  doibuet  estre  punis  en  aultre 
maniere,  car  silz  en  sont  attaints,  ilz  seulent  en 
Normedie  emporter  telle  peine  oomme  les  larros 
mesmes  :  et  aussi  tous  leurs  parsonnlers  &  con- 
sentaus  de  lenrs  mesfaictz."  An  Order  of 
Council  on  this  subject,  dated  16S5,  confirmed 
by  the  Code  of  1771,  inflicts  the  punidimeot  of 
fine  and  imprisonment  on  accessories  to  murder, 
on  such  as,  after  the  commission  of  felony  ("en 
f^lonie  apr^s  le  crime  commis "),  receive  or 
favour  crimioals  before  their  conviction,  or  aid 
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in  the  escape  o£  criminalB  after  proclamation  for 
their  apprehension,  or  hreak  prison,  or  assist 
euch  delinquents* 

It  is  usual,  in  the  act  of  accusation,  to  charge 
the  party  in  the  altenuttiye,  that  is,  with  having 
committed  the  offence  or  assisted  in  the  com- 
miseion ;  a  practice  wMch  appears  to  us  prefer- 
able to  that  prevailing  in  the  English  law,  this 
latter  (according  to  modem  practice)  discoun- 
tenancing the  double  charge,  and  thus  not  unfre- 
quently  railing  to  attain  tne  justice  of  the  case. 

For  the  law  as  to  self-murder,  Messrs.  Pipon 
and  Dnrell  refer  to  ch.  21  of  the  Grand  Coas- 
tumier,  which  inflicts  forfeiture  to  the  Sovereign 
of  the  chattels  of  such  as  kUl  themselves,  or  die 
excommunicate  or  "  desesperez,"  that  is,  who, 
having  been  dangerously  ill  for  nine  days  or 
more,  refuse  to  confess  and  communicate.  The 
forfeiture  is  still  the  legal  result  of  self-murder ; 
and  the  body  is  not  to  have  Christian  burial. 
But  this  head  of  the  law  is  practically  extinct, 
as  the  jury  on  the  lev6e  de  corps  (answering 
to  our  coroner's  inquest)  invariably  find  madness. 

Usury  was  formerly  punished  by  forfeiture  of 
the  chattels  of  the  offender  to  the  Sovereign 
(Gr.  Goust.  ch.  20.).  This  offence,  as  Messrs. 
Pipon  and  Durell  point  out,  consisted  in  taking 
any  profit  for  the  use  of  money  or  other  things 
lent.  The  penalty,  however,  was  inflicted  only, 
as  we  understand  the  chapter  referred  to,  alter 
the  death  of  the  usurer,  and  then  not  unless  he 
had  committed  the  offence  within  a  year  and  a 
day  before  his  death.  The  writers  cite  Terrien 
(xii.  22.)  to  show  that  afterwards  it  was  -  -^  --- 
offence  to  take  reasonable  interest;  ^is^we 
doubt  whether  Terrien  is  speaking  of  the 
custom.  They  add  that,  in  their  own 
usury  would  consist  in  taking  more  than  5  per 
cent.,  and  would  be  punished  by  canceUing  the 
usurious  contract,  and  by  fine  according  to  the 
circumstances  of  the  case.  The  code  of  1771, 
confirming  a  law  of  1714,  fixes  the  maximum  of 
legal  interest  at  5  per  cent.  In  a  recent  case, 
the  Ck>urt  annulled  the  debt.  The  present  law 
is  evidently  quite  unconnected  with  what  we  find 
in  the  Coustnmier. 

For  the  law  on  slander,  Messrs.  Pipon  and 
Durell  refer  to  the  86th  chapter  of  the  Grand 
Coustumier ;  which,  however,  is  much  more 
full  upon  the  subject  than  would  appear  from 
the  passage  which  they  cite.  The  **  jjrelle  qui 
naist  de  mesdict  **  is  a  personal  querelle  arising 
from  diet  as  opposed  to  faict.  These  querelles 
arise  firom  the  "laidenges"  which  one  man 
utters  of  another.  They  are  either  criminal  or 
simple.  Criminal  are  those  where,  if  the  slander 
had  been  true,  he  of  whom  it  is  uttered  would 
have  deserved  to  lose  life  or  limb.  When 
the  party  complained  of  confesses  or  is  con 
victed,  "  la  iustice  luy  doit  faire  grefuemet 
amender  par  le  chatel :  et  si  doibt  faire  amede  a 
eelny  q'l  a  laidenge :  si  que  il  se  prene  p'le  bout 
du  nez,  et  die  De  ce  q  ie  tay  appelle  larron  ou 
homicide  ou  de  ce  dequoy  il  est  attaint,  ie  ay 
menty ;  car  ce  crime  nest  pas  en  toy.  Et  de 
ma  bouche  dont  ie  le  dis  ie  suis  mesongier.  Et 
ce  doibt  estre  faict  en  assise  ou  en  pleta,  ou  en 
eglise  a  jo'  solcnnel :  affin  que  il  appaire  que  le 
vice  que  il  luy  mist  sur  :  ne  soit  pas  en  luy  : 
pource  ^  celuy  <(  luy  dist  sen  recognoist  a 
mesongier."      The  Glo&s  (b.)    adds  Jhat  the 


party  so  declaring  becomes  infamous  and  inad- 
missible "  a  tesmoignagc."  For  simple  laidenge, 
the  punishment  appears  to  have  been  the  same, 
except  that  the  amends  to  the  party  complain- 
ing was  made  by  the  slanderer  saying  "  siplemet 
q  la  villanie  q  il  luy  dist  p*  folie,  nest  pas  en 
luy."  In  the  case  of  the  laidenge  criminal,  it 
was  open  to  the  defendant  to  offer  to  prove  the 
truth  of  the  slander,  if  he  would  have  been 
entitled  to  make  suyte  for  the  imputed  crinle,  as 
if  the  imputation  were  that  the  plaintiff  had 
murdered  the  defendant's  &ther. 

Messrs.  Pipon  and  Durell  state,  as  to  libel, 
merely  that  it  is  **  punished  with  greater  severity, 
as  by  fine  and  imprisonment,  with  damages  to 
the  party  injured." 

The  modem  law,  in  cases  of  slander,  is  very 
analogous  to  that  which  we  find  in  the  Grand 
Coustumier.  The  proceeding  is  by  a  cause  en 
ajonction,  which  is  of  a  mixed  criminal  and 
civil  kind.  We  shall  describe  it  more  fully 
hereafter  ;  at  present  it  is  enough  to  state  that 
the  satisfaction  sought  is  double,  a  punishment 
as  between  the  Crown  and  the  defendant,  and 
damages  as  between  the  parties. 

A  libel  against  a  public  functionary  is  also  the 
subject  of  a  cause  en  ajonction,  of  rather  a  more 
formal  kind,  in  respect  of  the  nature  of  the 
process,  than  a  cause  en  ajonction  for  slander. 
But  it  is  singular  that  for  a  libel  against  a 
common  individual  a  proceeding  en  ajonction 
never  takes  place ;  and  it  is  doubted  whether  it 
can  do  so  legally,  though  for  mere  words  spoken 
it  may.  A  party  always  resorts  to  a  purely 
civil  action  for  libel;  and  he  may  do  so  for 
words  spoken. 

The  amende  to  the  party  is  now  made  by  way 
of  pecuniary  damages ;  that  by  way  of  confes- 
sion of  the  falsehood  is  seldom  or  never  asked. 
If  granted,  it  would  probably  no  longer  be  in 
the  form  prescribed  m  the  Grand  (Coustumier. 
It  was,  however,  so  inflicted,  as  late  as  1719,  in 
the  case  of  a  man  named  Piton,  who  had  spoken 
injurious  words  of  the  Lieutenant  Governor. 
The  (Tourt  condemned  him,  *' consid6rant 
l'6normit6  dn  &it,  il  demander  pardon  k  genoux 
k  Dieu,  au  Koy,  k  la  Justice,  et  k  la  partie 
offensee,  et  k  prendre  par  le  nez,  et  k  recon- 
noitre qn'il  avoit  malicieusement  menti,  ce  qu'il 
a  eftectu^,  et  est  de  plus,  le  dit  Piton,  condamn^ 
k  une  amende  qualifi^e,  qui  sera  applicable  k  la 
reparation  de  la  prison,  et  en  outre  k  retoumer 
en  prison  pour  6tre  Ik  detenu,  les  fers  aux 
jambes,  Tespace  d'un  mois,  au^pain  et  k  I'eau, 
pour  dtre  ensuite  Iib6r6." 

It  does  not  appear  that  a  purely  criminal  pro- 
ceeding is  allowed  for  either  private  slander  or 
private  libel. 

Messrs.  Pipon  and  Durell,  after  enumerating 
the  offences  above  mentioned,  refer  generally  to 
prohibitory  Uws  imposed  by  the  Code  of  1771, 
by  other  (Jrders  in  (>)uncil,  or  by  Act  of  Parlia- 
ment. These  are  generally  enforced  by  pecu- 
niary penalties.  We  do  not  think  it  nccessaiy 
to  describe  them  more  particularly  ;  they  relate 
for  the  most  part  to  local  or  fiscal  regulations 
and,  having  been  the  subject  of  express  enact- 
ment, are  sufficiently  definite. 

We  shall  enumerate  some   other   offonces 
which  are  not  expressly  mentioned  in  the  state- 
ment of  Messrs.  Pipon  and  Durell. 


1155] 


Appendix  C. 


[1156 


Piracy  is  not  punished  as  a  specific  crime ; 
bat  it  would  almost  necessarily  comprehend 
some  other  crime  punishable  bj  the  law  of 
Jersey. 

Assaults,  with  intent  to  commit  particular 
crimes,  are  not  classed  as  in  the  English  law. 
The  intent  is  specified  in  the  act  of  accusation, 
and  is  there,  in  legal  effect,  a  description  of 
circumstances  aggrayating  the  assault.  When 
the  intent  is  very  heinous,  the  proceeding  is 
crimimd,  and  may  subject  the  criminal  to  trans- 
portation, as  in  the  case  of  attempt  to  murder. 
In  cases  of  slighter  assaults,  there  may  be  a 
cause  en  ajonction  of  the  more  formsJ  kind. 
But  the  line  of  distinction  is  yery  indefinite ;  and 
there  is  also  the  purely  ciyil  remedy  for  assault. 
Other  offences,  specifically  distinguished  by  the 
English  law,  are  here  merely  species  of  assault, 
as  forcible  abduction  and  forcible  entry. 

Other  offences  are  cognisable  under  a  power, 
which  the  Court  seems  to  assume,  of  punishing 
generally  whatever  appears  to  be  in  its  nature 
offensive  or  criminal.  To  this,  it  seems,  we  are 
to  refer  the  law  on  coining  (which  has  been 
punished  here  only  since  it  has  ceased  to  be 
trerson  in  England),  sedition,  misconduct  of 
officers,  returning  from  transportation  or 
banishment,  provoking  a  breach  of  peace, 
nuisances,  brothel-keepmg,  indecency,  unchaste- 
ness,  solicitation  of  chastity.  For  these  the 
Court  imposes  punishments  in  its  discretion, 
varying  from  transportation  to  imprisonment 
and  fine. 

Prison  breach  is  punishable,  under  the  clause 
of  the  Code  of  1771,  already  cited,  by  fine  and 
inoprisonment. 

Tumultuous  assemblies,  to  the  number  of 
twelve  or  more,  are  punished  by  a  fine  of  200 
livres,  under  a  law  of  the  States  passed  in 
1797,  confirmed  by  Order  in  Council. 

We  may  mention,  in  concluding  this  summary, 
that  the  more  serious  offences  are  now  called 
"  crimes,"  and  the  les«  serious  "  d6bets."  ^  The 
line  between  the  two  is  not  drawn  very  strictly. 
Offences  against  express  enactments  are  com- 
monly call^  **  contraventions." 

Conclusions. 

The  result  of  this  examination  into  the  present 
state  of  the  Criminal  Law  of  Jersey  appears  to 
us  to  be  that,  except  in  the  case  of  those  lighter 
offences,  and  the  few  more  serious  ones  which 
have  been  the  subject  of  specific  enactments, 
neither  the  definition  of  crimes  nor  their  punish- 
ment rests  upon  any  authority  which  can  be 
deemed  permanent  for  the  future,  or  even  cer- 
tain for  the  present.  The  offences  now  punished 
are  scarcely  in  a  single  instance  classified  ac- 
cording to  the  ancient  law ;  nor  have  there  been 
substituted  for  this,  either  direct  legislative  pro- 
visions, or  new  practical  principles  capable  of 
being  distinctly  ascertained  or  possessing  any 
assured  stability.  In  other  countries,  where  the 
penal  system  has  not  been  reduced  to  a  code, 
the  definitions  of  offences,  and  the  punishments 
by  which  they  are  visited,  have  become  per- 
fectly known  from  a  long  course  of  precedents, 
carefally  recorded,  constantly  referred  to,  and 
furuisbiug  a  system  as  well  understood,  if  not 
as  scieutifically  arranged,  as  can  be  constructed 
by  a  formal  code.     Law  so  laid  down  is  fixed 


till  a  change  is  made  by  the  legialatiye  power, 
openly  announced,  and  asserting  an  equally 
positive  rule.  But,  in  the  law  of  Jersey,  the 
practice  which  innovates  on  the  custom  intro- 
duces in  its  stead  nothing  which  is  not  equally 
liable  to  change.  The  evil  is  not  mitigated,  but 
aggravated,  by  a  nominal  reference  to  the  works 
which  are  the  supposed  depositories  of  the 
ancient  law.  For,  wherever  the  law,  as  there 
exhibited,:  differs  trom  the  law  as  practised,  a 
reference  to  it  amounts  in  effect  only  to  the 
recognition  of  an  additional  disturbing  force. 
The  practice,  which  is  now  constantly  prevaloit, 
of  referring  to  English  legal  works  and  prece- 
dents as  authorities,  seems  indeed  to  have  be- 
come almost  the  only  practical  mode  of  introduc- 
ing fixed  principles  into  the  criminal  law  of  the 
Island. 

We  think  it  not  difficult  to  point  out  the 
causes  which  have  produced  this  state  of 
things. 

In  the  first  place,  the  Royal  Comt,  till 
within  the  last  eighty  years,  possessed  the 
power  of  legislation.  The  Order  of  Council  of 
1771  expressly  put  an  end  to  this  power.  It 
has,  indeed,  been  suggested  that  the  variationa 
of  the  law  may  have  been  produced  by  express 
enactments  of  the  Boyal  Court,  made  at  times 
before  the  fire  of  1508  which  destroyed  the 
records.  We  think  this  very  unlikely.  We 
find  no  important  changes  of  this  sort  introduced 
during  the  three  c-entnries  for  which  the  records 
are  preserved;  and,  as  to  some  changes,  we 
know  that  they  are  much  more  recent.  But  it  is 
probable  that,  while  this  legislative  power 
existed,  the  members  of  the  court  would  not  feel 
very  strongly  the  necessity  of  adhering  to  the 
actual  law  in  particular  cases,  when  they  knew 
that  the  general  law  itself  was  fixed  only  as 
long  as  they  chose  to  permit,  and  that  they 
might  at  any  time  introduce  an  absolute  change. 
When  the  same  body  is  judicial  and  legislative, 
the  natural  consequence  is  that  no  strong  sense 
is  entertained  of  the  importance  of  adhering,  in 
the  administration  of  law,  to  principles  more 
settled  than  those  which  regulate  its  enactment. 
We  may  venture  topoint'out  that  a  similar  result 
may  be  observed  in  the  Courts  of  Westminster 
Hall,  where  the  rules  are  the  least  constant 
within  the  limited  province  in  which  the  Courts 
are  compelled  to  create  a  law  for  themselves ; 
for  instance,  on  questions  of  mere  practice,  and 
on  applications  for  a  criminal  information  or  for 
a  mandamus.  Now,  this  laxity  of  principle 
having  been  once  admitted  into  the  habits  of 
the  Boyal  Court  of  Jersey,  a  removal  of  the 
original  cause  would  have  little  effect  in  change 
ing  the  practical  principle,  especially  in  the  case 
of  a  numerous  tribunal,  the  members  of  which 
were  replaced  successively  and  repeatedly,  at 
distant  intervals  of  time. 

Next,  we  have  no  doubt  that  the  popular 
nature  of  the  tribunal  has  contributed  to  unsettie 
the  law.  The  Jurats  are  chosen  under  a  system 
of  election  in  which  the  suffra|re  is  very  widely 
extended  ;  and,  as  members  of  the  States,  they 
are  expected  to  take  an  active  share  in  the 
struggles  between  contending  parties.  The  per> 
sons  thuA  selected  have,  therefore,  seldom  ie> 
ceived  any  legal  education ;  other  requisites  are 
more  valued .  It  results  almost  inevitably  that  they 
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must  often  be  prompted  to  act  upon  their  own 
iodiyidaa]  notions  of  ju^ttce,  instead  of  ascer- 
tained rules  6f  law.  A  stron^^  instance  of  this 
occurred  lately  upon  a  conviction  for  murder, 
when  two  of  the  Jurats,  ayowedlj  from  a  dislike 
to  capital  punishment,  proposed  to  pass  a  sen- 
tnnce  of  transportation  for  life,  though  no  pun- 
ishment of  this  crime  other  than  capital  has 
ever  been  recognized  by  the  law  of  Jersey. 
Indeed,  the  changes  in  the  law  have,  for  a  long 
time,  been  almost  invariably  from  more  tn  less 
severe.  One  exception,  the  introduction  of 
transiiortation,  is  less  strong  than  at  first  sight 
it  appears  to  be ;  for  transportation  is  often  in- 
flicted in  cases  where  formerly  the  sentence 
would  have  been,  not  banishment,  but  loss  of 
life  or  limb.  The  tendency  of  the  law  in  this 
direction,  though  honourable  to  the  feelings  of 
those  who  have  administered  it,  is  nearly  con- 
clusive evidence  that  the  cause  which  we^  are 
now  pointiug  out  must  have  been  one  materially 
contributing  to  the  variation  and  inconstancy  of 
the  practice.  Nor  is  it  reasonable  to  expect 
that  individuals,  called  upon  to  act  judicially 
without  previous  training  by  legal  study  or 
habits,  should  not  be  mere  keenly  alive  to  what 
may  appear  to  them  the  expediency  in  the  par* 
ticular  case  before  them  than  to  the  paramount 
importance  of  acting  on  fixed  principles  of  law. 
Another  cause  of  the  imfixed  state  of  the  law 
is  to  be  found  in  the  rarity  of  recorded  pre- 
cedents. The  law  now,  as  we  have  shown,  rests 
almost  exclusively  on  the  modem  practice  of 
the  Koyal  Ck>nrt ;  but  the  number  of  decisions 
is  small ;  and  these,  as  we  have  mentioned,  are 
not  reported  so  as  to  furnish  adequate  m«>ans  of 
instruction  in  the  principles  recognized  by  the 
Court.  The  annual  number  of  offenders  tried 
by  the  Royal  Court,  on  an  average  of  ten  years, 
in  only  137,  of  whom  50  submitted  in  the  first 
instance.  There  is  a  record  of  every  cause; 
and  occasionally  this  contains  the  ruling  on 
some  disputed  point.  But  the  grounds  of  the 
decision  never  appear  otherwise  than  by  a  very 
brief  and  technical  recital  of  the  view  which  the 
Court  takes  -,  no  detailed  judgment,  showing  the 
reasoning  which  has  led  to  this  view,  apfiears ; 
nor  arc  the  arguments  of  counsel  set  forth.  It 
is  almost  impossible  that  decisions,  so  few  in  num- 
ber, bo  slightly  reported,  and  not  published  at  all, 
can  afford  a  foundation  for  a  fixed  sj'stem  of  law. 


Courts  and  Procedure^ 

We  now  proceed  to  state  the  result  of  our 
inquiry  into  the  constitutionfe  and  powers  of  the 
Tribunals  and  Authorities  charged  with  the 
execution  of  the  Criminal  Laws  in  Jersey.  This 
part  of  the  inquiry  necessarily  comprehended  an 
investigation  into  the  course  pursued  in  the 
prohi'cution  of  offences,  or  what  is  ordinarily 
termed  the  Criminal  Practice. 

It  is  remarkable  that  the  details  of  the  prac- 
tice have  retained  more  of  the  features  of  the 
aiicii-nt  customary  law  than  can  be  traced  in  the 
laws  themselves.  We  think  it,  however,  un- 
necessary to  offer  a  minute  account  of  the  an- 
cient practice,  but,  upon  this  point,  shall  confine 
ourselves  to  a  short  abstract  of  the  ancient 
"  suyte  de  meurdre,"  which  will,  we  believe,  be 


sufficient  to  show  the  general  nature  of  the  old 
system. 

Ancient  Procedure. 

From  the  68th  chapter  of  the  Qrand  Cous- 
tumier,  and  from  the  Gloss  there,  the  ordinary 
course  appears  to  have  been  that  of  a  complaint 
by  the  son,  or  a  near  relation,  of  the  murdered 
party.  '*  JSL,  se  plainct  de  T.  q  a  meurdry  son 
pere  feloneusemet  en  la  paix  da  dieu  &  du  due 
que  il  est  prest  de  pronuer  &  de  luy  faire  cong- 
noistre  en  une  heure  de  jour."  (a)  On  denial 
by  T.,  and  his  offering  his  gage,  gages  were 
taken,  first  of  T.  (le  deiendeur)  and  then  of  the 
accuser  (I'appelleur)  ;  and  each  gave  pledges  to 
carry  out  the  law  ("  de  mener  la  loy  "  ;  that  is, 
according  to  the  Gloss,  *'  de  poursnyr  et  sous- 
tenir  la  loy  ; "  according  to  the  Latin  translation, 
"  de  lege  deducendA  ").  The  two  were  then  kept 
in  prison,  but  might  bo  bailed  to  sufficient 
keepers,  who  should  produce  them,  dead  or  alive, 
on  the  day  appointed  for  the  combat.  On  that 
day  the  parties  appeared  immediately  before 
noon,  and  the  words  of  battle  (the  issue  joined) 
were  recorded  by  the  authorities  ("  par  la 
justice  '*) ;  and  these  were  to  correspond  with 
the  words  of  charge  and  denial  taken  when  the 
gages  were  given.  Four  knights  attended.  The 
ian  du  due,  or  proclamation,  was  made  against 
aiding  either  party.  The  champions  having: 
declared  their  christian  names,  and  professed 
their  belief  in  the  Trinity  and  the  faith  held  by 
the  Church,  then  swore  to  their  words  of  battle, 
and  that  they  had  not  prepared  themselves  with 
sorceries.  Their  arms  were  then  criven  to  them ; 
the  ban  du  due  was  again  proclaimed ;  and  the 
combat  ensued.  The  defendant  had  the  victory 
if  he  could  maintain  himself  till  the  time  of  the 
stars  appearing,  which  time  was  to  be  ascer- 
tained, according  to  the  Gloss  (k.),  by  the 
artificial,  not  the  natural,  day;  the  words  of 
the  appelleur  '*  en  une  heure  de  jour  "  were  in 
that  case  not  made  good.  The  Gloss  adds  that, 
when  either  combatant  yielded  or  was  van- 
quished, he  was  sent  to  the  gibbet 

This  suyte  could  be  made  only  where  certain 
indicia  (enseignes)  of  the  murder  were  dis- 
covered. 

If  there  were  no  one  to  make  suyte  of  murder 
and  a  party  was  commonly  suspected,  he  was  to 
be  seized  by  **  la  justice  **  (the  name  still  used 
to  designate  the  authorities  conducting  criminal 
process),  and  put  in  prison  for  a  year  and  a  day, 
with  little  to  eat  and  drink,  unless,  in  the  mean- 
time, he  consented  to  undergo  the  enqueste  du 
pays.  At  the  end  of  that  time,  he  seems  to 
have  been  liberated,  according  to  the  law  of  the 
Grand  Coustumier.  But  the  Gloss,  probably 
treating  of  an  altered  state  of  things,  adds  that, 
while  under  arrest,  he  might  be  tortured,  more 
or  less  in  proportion  to  the  clearness  of  the  proof 
against  him,  his  bodily  strength,  and  with  regard 
to  his  reputation.  This,  however,  is  described 
as  not  a  part  of  the  ordinary  criminal  process, 
but  as  extraordinary.  If  the  party  confessed, 
judgment  passed  ;  but,  according  to  the  Gloss, 
he  could  not  demand  the  enqueste  as  a  matter 

(a)  Of  the  account  of  **  appeals  "  in  Pollock 
and  Maitland,  Uistory  of  £nglish  Law,  vol.  2, 
p.  464,  and  Stephen,  History  of  the  Criminal 
Law,  vol.  1,  p.  245. 
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of  abiolate  right ;  for  la  jastioe  might*  at  dis- 
cretion, refuse  the  enqueste  and  continue  the 
process  hy  torture ;  and,  at  the  end  of  the  year 
and  day,  he  was  not  necessarily  to  he  released, 
tiie  language  of  the  Grand  Couatnmier  meaning 
only,  as  the  Gloss  interprets,  that  he  was  not  to 
be  released  before  that  time. 

If  he  submitted  to  the  enqueste,  la  justice 
was  to  summon  such  as  were  deemed  likely  to 
know  anything  of  the  murder,  from  whatever 
place  they  came ;  and  they  were  to  come  sud- 
denly and  without  notice  of  the  cause  of  sum- 
mons, lest  they  should  be  tampered  with. 
These  persons,  called  the  men  of  Uie  enqueste, 
were  to  be  called  separately,  by  the  bailiff, 
before  four  knights  bein(^  free  from  suspicion ; 
they  were  to  enquire  diligently  whether  the 
prisoner  had  committed  the  munler  ;  and  what 
tiiey  said  was  to  be  taken  in  writing.  The  pri- 
soner was  then  brought  before  them,  and  was 
afiked  whether  he  woiUd  challenge  any.  If  he 
showed  good  cause  for  challocging  any,  no 
account  was  had  of  those  who  were  challenged ; 
a  challenge  without  cause  shown  had  no  effect. 
After  the  opinions,  separately  taken,  were  duly 
recorded,  the  whole  number  were  called  together, 
the  record  read  to  the  accused,  and  they  were 
then  to  acknowledge  what  they  had  sworn  :  *'  ilz 
doibuent  recongnoistre  ^  ainsi  ont  ilz  jure." 
What  twenty  agreed  upon  was  taken  as  fact 
not  to  be  contradicted.  This  was  called  the 
« enqueste  du  pays  **  or  "  enqueste  de  recong- 
noissant."  (Glora  on  Gr.  Const,  ch.  87.  e.,  h.) 
After  the  acknowledgment,  jndgm^t  was 
awarded.  The  Gloss  adds  that  the  kni^hfa^were 
to  be  subjected  to  challenge,  as  well  as, the  men 
of  the  enqueste.  The  enqueste  was  to  be  by 
twenty-four  lawful  men,  not  suspected  of  favour 
or  hatred ;  and  the  sergent  was  to  summon  "  les 
plus  preudz  hommes  8c  les  plus  loyaulx  quil 
ponrra  trouuer  en  lien  ou  le  meefaiet  f ut  faict 
et  ceulz  que  len  croit  mienlx  quilx  eachent  la 
verite  du  cas  &  eomme  il  est  aduenu.''  But  the 
Gloss  adds  that  it  was  not  necessary  that  ail  the 
twenty-fonr  should  be  of  the  parish  in  which 
the  murder  was  committed,  and  that  in  fact  the 
usage  was  to  take  them  from  that  parish  and 
two  others,  of  which  one  was  ordinarily,  but  not 
necessarily,  the  parish  whereof  the  party  accused 
was  a  native,  and  the  other  was  chosen  "  seloii 
la  discretion  de  justice."  The  Gloss  also  adds 
that,  in  spite  of  what  the  text  lays  down  as  to 
the  necessity  of  the  concurrence  of  twenty,  the 
usage  was  that  a  bare  majority  could  convict, 
which  supplies  a  very  strong  instance  of  the 
changes  made  in  the  Norman  law  between  the 
time  of  the  compilation  of  the  Grand  Coustu- 
mier  and  the  year  1539.  In  the  Stille  de  EVoce- 
der  (fol.  70.)  it  is  said  th.nt  twenty  men  must 
agree  on  the  guilt,  in  order  to  convict. 

The  Gloss  on  the  69th  chapter  of  the  Grand 
Coustumier  points  out  the  distinction  between 
the  men  of  the  "  enqueste  du  pays,"  called  also 
**  jureurs,'*  and  the  witnesses,  or  "  tesmoings," 
who  appear  in  the  "  preu  ve  de  certain."  (a)  The 
course,  on  the  "  enqueste  du  pays,"  was  firvt  to 
ask  the  "  Jureurs  "  whether  they  knew  anything 
certain,  and,  if  they  answered  that  they  did  not, 
then  what  they  believed ;  "  oestassauoir  de  cer- 

(a)  8ee  below. 


tain  oa  de  credece."  It  seems  clear  that,  down 
to  the  time  of  the  compilation  of  the  Gloss,  bo 
witnQMes  were  called  before  the  **  enqueste  da 
pays  " ;  and  tliis  agrees  with  what  is  known  of 
the  eariy  history  of  juries  in  £!ngland. 

It  appears,  therefore,  that  the  ancient  criminal 
proceeding  which  was  set  in  movement  by  the 
public  functionaries  took  place  when  there  was 
strong  suspicion  of  crime,  but  no  suyte  by  a 
private  party.  The  ftinctlonaries  to  whom  it 
appertained  to  act  upon  such  suspicion  were  cer- 
tain sworn  officers  of  the  Duke. 

In  the  4th  chapter  of  the  Grand  Coustumier 
it  is  said  that  there  were  two  classes  of  Justi* 
ciers,  the  higher  and  the  lower.  The  higher 
comprehended  the  Masters  of  the  Exchequer 
and  the  Bailiffi},  the  lower  those  who  were 
under  the  Bailiffs.  Of  the  higher  class  the 
Masters  of  the  Exchequer  were  superior  to  the 
Bailiffii,  the  latter  having  no  jurisdiction  oat 
of  their  several  baUiwicks,  and  their  proceedings 
being  sulject  to  the  correction  of  the  Masters  of 
the  Exchequer.  The  lower  class  comprehended 
those  who  were  below  the  Bailiffs.  The  Bailiff 
was  called  the  Justicier  of  the  country;  liia 
duty  was  to  do  right  to  the  people,  to  keep  the 
peace,  to  determine  disputes,  to  destroy  thieves, 
homicides,  burners,  and  persons  guilty  of  other 
misdeeds.  He  and  all  the  lower  justiders  were 
sworn  to  the  iaithftil  performance  of  their  oiBce. 
One  duty  of  the  justiciers  was  to  arrest  and  pat 
in  prison  parties  who  were  denounced  as  caip- 
able,  either  by  common  fame  or  the  testimony  of 
persons  worUiy  of  belief,  which  parties  were 
afterwards  to  be  submitted  to  judgment  (**  en 
apres  par  jugemet  doiuet  estre  traictes  "). 
These  lower  justiciers  comprehended  vicontes, 
Serjeants  of  the  sword, and  beadles(*<  bedeanlx  ">. 

In  the  5th  chapter  it  is  said  that  the  viconte 
was  to  enquire  diligently  and  in  secret  tooch- 
ing  malefactors,  as  murderers,  thieves,  and  those 
who  did  violence  to  maidens ;  touching  treasons 
and  other  crimes ;  and  those  whom  he  should 
find,  by  the  oath  of  unsuspected  persons,  to  be 
guilty,  he  was  to  keep  in  prison  to  abide  the 
enqueste,  or  till  they  were  delivered  by  the  law 
of  the  country ;  and  the  Gloss  (b.)  adds,  that 
he  might  make  information  and  administer  tbe 
question  by  torture.  So,  again,  the  sejjeants  of 
Uie  sword,  "doibuent  justicier  vertneusemet  a 
lespee  &  aux  armes,  tous  les  malfaictenn  &  toos 
ceulx  q  sont  diffamez  daulcnn  crime,  et  le» 
fuitifs."  The  beadles  performed  duties  of  the 
same  kind,  but  of  a  lower  class.  The  Gloes  Cd.) 
adds  that,  of  these  justiciers,  the  Bailiffs  and 
Vicontes  alone  were  called  Juges  Justiciers, 
having  certain  judicial  functions. 

From  the  duties  assigned  to  these  offieers,  ve 
collect  generally  the  nature  of  the  proceedings 
which,  when  the  prosecution  was  in  the  hands 
of  la  justice,  and  not  of  a  private  party,  pre- 
ceded that  stage  at  which  the  party  might  he 
subjected  to  the  enqueste  du  pays.  The  swore 
justiciers,  including  all  the  officers  charged  with 
criminal  fVinctions,  were  to  seize  aod  pat  in 
prison  such  as  they  found,  from  comaion  ftune 
or  credible  testimony  on  oath,  to  be  gailty. 

We  shall  now  describe  the  present  Crimiiia] 
Court  and  its  mode  of  proceeding,  which  appears 
to  us  to  exhibit  most  of  the  features  of  the  as 
cient  form,  though  singularly  changed  in  spirit. 
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The  Royal  Court, 

We  have  already,  in  desoribing  the  Parochial 
Asscmblj,  mentioned  the  Boyal  Court.  We 
shall  now  speak  of  it  and  its  various  function- 
aries more  fuUj,  and,  in  some  instances,  must 
repeat  what  has  alr^idj  been  said.  It  is  the 
only  criminal  court  in  the  island.  It  consists  of 
a  Bailiff  and  twelve  Jurats,  called  Jur^s  Justi- 
ciers.  The  Bailiff  (Bailli)  is  appointed  by  the 
Crown,  and  now  holds  during  pleasure.  He 
may  name  one  or  more  persons  to  be  Deputy 
Bailiff.  He  has  a  salary  of  300/.  with  other 
fees.  The  twelve  Jurats  are  elected  for  life 
from  the  natives  of  the  island,  by  the  ratepayers 
of  the  whole  island.  They  must  be  possessed 
of  property  in  land,  producing  rather  more  than 
30/.  per  annum,  in  English  money;  and  they 
may  not  be  brewers,  bakers,  butchers  or  tavern- 
keepers.  They  may  resign  by  leave  of  the 
Grown,  or,  in  ease  of  misconduct,  be  dismissed. 
This  Court  has,  under  different  names,  civil 
jurisdiction.  In  its  character  of  a  criminal 
court  it  either  consists  of  the  Full  Court  (corps 
de  la  cour),  at  which  there  must  be  at  least  seven 
present,  besides  the  Bailiff  or  his  deputy,  or  the 
Inferior  Nnmber  (nombre  inf^rieur),  at  which 
two  at  least,  besides  the  Bailiff  or  his  deputy, 
must  be  present.  The  Court  sits  for  two  terms, 
namely,  April  term,  from  11th  April  to  5th 
July,  and  September  term,  from  11th  September 
to  5th  December ;  but,  whenever  a  parly  is  im- 
prisoned, the  Court  will,  if  required,  proceed 
with  the  case  out  of  term. 

This  Court  originated  in  the  Constitutions  of 
Ring  John,  who  (by  sect.  1)  "  Constituit  duode- 
eim  coronaiores  juratos,  ad  placita  et  jwa  ad 
coronam  tpectantia  cutiodienda*'  By  sect.  8, 
*</t  debent  eligi  de  indigents  inanfarum,  per 
ministros  Domini  Regie  et  optimatea  patriae 
scilicet,  post  mortem  unius  eonan,  after  fide 
dignus,  vel  alio  catu  legitimo,  debet  substitui,** 
It  has  been  made  a  question  whether  this  sanc- 
tions an  election  upon  so  broad  a  principle  of 
suffnige  as  is  now  in  use.  Sect.  5  confers  the 
criminal  and  civil  jurisdiction  :  "  Ipai  duodecim 
in  quAiibet  InstdA,  in  absentid  Justiciariorum, 
et  und  cum  Juaticiariis  cum  ad  partes  illas 
venerint,  debent  judicare  de  omnibus  ca«ibus  in 
dictA  InsulA  qucUitercunque  emergentihus,  ex- 
ceptis  casibus  nimis  ardtds,  et  **  (or  rather  ut, 
as  before  pointed  out),  **  si  guts  legitimh  convicius 
fuerit  a  fidelitate  Domini  Regis  tanquam  prO' 
ditor  recessissSf  vel  manus  injecisse  violenias  in 
ministros  Domini  Regis  modo  debito  officium 
exercendo."  The  Justiciarii  here  spoken  of 
are  the  Justices  in  Eyre,  who  formerly  visited 
the  Islands  periodically.  In  the  7th  section  it 
appears  to  be  taken  for  granted  that,  where  the 
Justices  did  not  act  with  the  Jurats,  the  Bailiff 
would  preside ;  and,  in  the  2nd  section,  the 
Bailiff  is  directed,  in  certain  civil  questions, 
"per  visum  dictorum  coronatorum  pladtare,** 
The  presidency  of  the  Criminal  Court  is  not 
expressly  given;  the  effect,  however,  of  the 
constitutions  has  always  been  understood  to  be, 
that  the  0)urt,  consisting  of  the  Jurats  presided 
over  by  the  Bailiffs,  has  the  same  jurisdiction  in 
criminal  matters  which  the  Bailiff  alone  had 
before  the  constitutions  were  granted. 

Two  Law  Officers  of  the  Crown,  the  Procureur 
G6D6ral  and  Avocat  de  la  Seine,  who  respec- 


tively answer  neady  to  the  Attorney  Gkneral 
and  Solicitor  General  in  England,  and  are  often 
called  by  those  names,  attend  the  Court ;  which, 
indeed,  cannot  act  unless  one  of  the  two  be 
present.  The^  are  appointed  by  the  Crown, 
and  hold  for  life.  The  Procureur  General  has 
an  annual  salary  of  100/.  besides  official  fees, 
which  may  amount  to  as  much  more.  Ue  has  a 
secretary  called  the  Autoris6  du  Procureur 
G^n^ral,  who  has  an  annual  salary  of  12/.  The 
Avocat  de  la  Beine  has  an  annual  salary  of  50/. 
Neither  receives  any  fees  for  conducting  criminal 
causes ;  but  each  may  act  for  private  parties  in 
civil  causes. 

The  other  avocats  of  the  Couitf  or  barristers, 
are  six  in  number;  and  no  more  can  be  ap- 
pointed. They  are  named  by  the  Bailiff,  as 
vacancies  occur.  No  qualification  is  required. 
In  case  of  thdr  non-attendance  at  certain  sea- 
sons, the  Bailiff  has,  it  seems,  the  power  of  sus- 
pending or  dismissing  them ;  but  this  is  not  very 
clearly  ascertained. 

The  Court  has  no  regular  attorneys;  but 
persons  called  6crivains  are  from  time  to  time 
appointed  by  the  Bailiff,  who  perform  certain 
functions  in  the  Criminal  Court,  which  will  be 
presently  described,  and  which  give  to  the 
^erivains,  when  so  acting,  rather  the  character 
of  subordinate  clerks  of  the  C!ourt  than  of  attor- 
neys acting  for  parties. 

The  Viscount  (Vicomte)  is  appointed  by  the 
Crown,  and  holds  during  pleasure.  His  office 
in  many  respects  resembles  that  of  the  English 
sheriff.  Ue  may,  and  frequently  does,  act  by 
deputy.  He  has  an  annual  salary  of  100/.,  with 
considerable  fees  of  office.  The  description  of 
his  office  in  the  Grand  Coustumier  (ch.  5.) 
shows  that  this  functionary  had  formerly  much 
more  extensive  powers  and  duties  than  at  pre- 
sent, both  judicial  and  as  a  principal  officer  of 
police.  The  constitutions  of  King  John  have 
probably  diminished  them  in  the  former  respect ; 
and,  in  the  latter,  many  duties  that  once  be- 
longed to  the  Viscount  are  now  exercised  by 
the  constables. 

The  CHerk,  or  Begistrar,  of  the  Court,  called 
Greffier,  is  appointed  by  the  Bailiff  for  life.  He 
has  under  him  a  clerk,  or  Commis  an  C^reffe, 
who  is  also  appointed  by  the  Bailiff. 

The  two  DSnonciateurs,  or  officiers  de  justice, 
act  under  the  Vioomte.  They  are  appointed  by 
the  Bailiff. 

There  is  also  an  usher,  "  huissier,"  appointed 
by  the  Bailiff. 

The  Police  may  be  considered,  in  some  sense, 
as  officers  of  the  Royal  Court.  Each  parish  has 
one  constable,  elected  for  three  years  by  the 
ratepayers  of  the  parish.  Under  him  are  in 
St.  Holler's  4,  and  in  each  other  parish  2, 
centeniers,  who  are  also  elected  for  three  years, 
by  the  ratepayers.  These  are  subordinate  to 
the  constables.  Each  parinh  is  divided  into 
districts  called  vingtaines.  The  number  of  these 
varies  in  the  different  parishes.  There  are  7  in 
St  Holler's,  6  in  St.  Ouen  and  St.  Sauveur,  5  in 
St.  Laurens,  St.  Pierre,  St  Martin,  and  La 
Trinity,  4  in  St  Br^lade  and  GrouviUe,  3  in 
St.  Jean  and  St.  Clement,  and  2  in  8te.  Marie. 
To  each  of  these  vingtaines  belongs  a  ving- 
tenier,  who  is  of  an  inferior  grade  to  the  cen- 
teniers.   He  is  elected  by  the  Parochial  Asaea- 
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bly,  and  holds  oflSce  for  four  years  in  St. 
Helier's,  and  for  seyen  in  the  other  parishes. 
There  are  also,  in  each  parish,  officers  of  a 
grade  inferior  to  the  Tingteniers,  called  officiers 
du  conn6tabIe.  These  suso  are  elected  bj  the 
Parochial  Assembly.  There  are  24  in  St. 
Helier^s,  15  in  St.  Brelade,  and  12  in  each  of 
the  ten  other  parishes.  Certain  criminal  func- 
tions also  belong  to  a  summoning  officer  called 
the  Prev6t,  who  is  furnished  in  each  parish  by 
the  tenants  of  the  Royal  fees  or  manors  of  the 
parish.  In  St.  Ouen's  and  St.  Clement's  there 
are  no  such  tenants ;  and  the  duties  are  there 
performed  by  the  Pr^vdts  of  St.  Mary's  and 
Grouville.  In  some  parishes  an  officer  called 
the  Sergent  de  la  Beine  is  furnished  by  the 
same  tenants  ;  he  id  an  assistant  to  the  PrS?6t. 

The  criminal  cases  which  are  brought  to  the 
Royal  Court  are  either  purely  criminal  or  of  a 
mixed  criminal  and  civil  kind.  Of  those  which 
are  purely  criminal,  some  are  prosecuted  by  the 
intervention  of  a  jury,  and  some  without  it ;  the 
former  of  these  two  classes  comprehends  all  the 
heavier  offences,  the  latter  those  which  are  con- 
sidered sufficiently  light  to  be  disposed  of  by  a 
summary  proceeding.  The  line  between  the 
two  is  not  very  definitely  drawn;  but  it  may 
be  said  generally  that,  in  all  cases  where  capital 
or  corporal  punishment,  transportation,  hard 
labour,  or  lengthened  imprisonment,  may  be  in- 
flicted, the  case  goes  before  a  jury ;  the  sum- 
mary process  is  applied  in  cases  of  the  less 
grievous  assaults,  breaches  of  the  peace,  and 
the  like. 

We  shall  first  describe  what  takes  place  when 
the  case  goes  before  a  jury. 

Prelinunary  Proceedings, 

The  first  step,  upon  an  ofience  being  com- 
mitted, is  regularly  taken  by  the  police.  The 
constables  and  centeniers  ma^  act  throughout 
their  own  parishes,  the  vingteniers  only  in  their 
on  n  viugtaine,  or  in  the  case  of  their  witnessing 
the  commission  of  an  offence ;  the  officiers  du 
connetable  only  where  they  witness  the  commis- 
sion of  the  offence.  But  both  vingteniers  and 
officiers  du  connetable  may  act  in  aid  of  the 
constable,  whether  they  have  seen  the  offence 
committed  or  not.  The  constable  or  centcnier 
collects  all  the  information  which  he  can,  arrests 
the  accused  party,  and  lays  a  report  (through 
the  Procureur  G^n6ral)  before  the  Court,  bring- 
ing in  the  prisoner  at  the  same  time.  According 
to  the  Grand  Coustumier  and  Gloss  (ch.  6,  q.), 
the  regular  course  is  to  bring  the  arrested  party 
before  the  Bailiff  within  a  day.  This,  however, 
is  in  practice  frequently  postponed  for  several 
days.  The  prisoner  is  brought  in  at  a  sitting  of 
the  Inferior  Number,  in  what  is  called  a  Cour 
de  Samedi,  as  it  more  ordinarily  sits  on  the 
Saturday.  The  Report  contains  all  that  tJie 
officer  has  heard,  including  often  much  which 
is  hearsay  and  otherwise  not  strictly  fit  evidence 
for  a  jury.  Sometimes,  the  Report  being  placed 
in  the  hands  of  the  Procureur  G^n^ral  before 
the  prisoner  is  arrested,  that  officer  (except 
where  he  is  represented  by  the  Avocat  de  la 
Reine,  which  he  may  be  in  all  cases,  if  absent) 
lays  the  Report  before  the  Cour  de  Samedi,  and 
requires  its  order  for  compelling  appearance. 
The  order  is  then  granted  of  course.    It  is  of 


three  different  kinds,  according  to  the  nature  of 
the  offence.  In  the  most  serious  offences  a 
D^ret  de  prise  de  corps  issues,  empowering  aU 
parties  to  seize  the  accused,  and  forbidding  any 
from  sheltering  him.  In  less  grave  cases  an 
Acte  de  saisie  issues,  under  which  the  vicomte 
or  a  d^nonciateur  arrests  the  offender,  or  takes 
security  for  his  appearance.  In  light  cases  a 
signification  issueat  which  is  a  mere  summons, 
and  is  served  by  the  same  officers.  This  last, 
however,  is  seldom  or  never  resorted  to  in  cases 
which  are  brought  before  a  jur^.  On  some  very 
rare  occasions  the  Procureur  General  acts  with- 
out a  Report,  and  demands  the  order  ex  officio. 
In  strictness  the  police  have  no  power  to  take 
an  accused  party  to  the  public  prraon  without 
the  warrant  of  the  Bailiff  or  certain  of  the 
Jurats  whom  the  Bailiff  authorizes  to  grant 
such  warrant ;  and  therefore,  in  jdefault  of  such 
warrant,  the  prisoner  regularly  would  be  in  the 
private  custody  of  the  officer.  But  a  common 
practice  is  to  place  the  party  in  the  prison  and 
obtain  the  warrant  afterwards.  The  constable 
or  oentenier  sometimes  takes  bail  for  the  appear- 
ance of  the  party  arrested ;  but  Uiis  is  appar- 
ently an  exercise  of  authority  not  strictly  legaL 
The  advice  of  the  Law  Officers  of  the  Crown  is 
sometimes  taken  as  to  whether  the  case  is  one 
in  which  bail  should  be  allowed.  When  bail  i» 
taken,  the  &ct  is  mentioned  in  the  Report  of 
the  constable ;  and,  in  default  of  appearance, 
the  Court,  on  reading  the  Report,  condemns  the 
bail  to  pay  the  penalty.  The  parties  who  are 
bail  must  possess  real  propert}^  in  the  island. 
Sometimes  the  prisoner  is  allowed  to  deposit  a 
sum  of  mone^  as  a  security  for  his  appearance, 
instead  of  bail  being  taken ;  but  his  own  recog- 
nizance is  not  form^y  taken. 

Appearance — Act  of  Accusation — Plea. 

On  the  appearance  of  the  accused  before  the 
Cour  de  Samedi,  the  Procureur  General  reads 
the  police  officer's  Report  (if  there  be   one, 
which  is  almost  invariably  the  case)  and  the 
order  (if  any)  under  which  the  prisoner  has 
been  taken.    He  then  puts  in  his  own  accusa- 
tion, which  has  been  framed  entirely  on  the 
Report  of  the  police  officer,  previoui<ly  furnished 
to  him.    This  answers  to  the  English  indict- 
ment, though  the  rules  as  to  its  framing  are 
somewhat  less  precise  and  more  reasonable  than 
those  of  our  law.    The  act  of  accusation  g^ives 
the  prisoner  rather  more  information  than  oar 
indictment,  and,  at  the  same  time,  is  not  fettered 
or  embarrassed  by  such  minute  technicalities. 
After  the  act  of  accusation  has  been  put  in  it 
cannot  be  altered.    The  prisoner  is  then  called 
on  to  plead.    If  he  cannot  afford  to  employ  an 
advocate,  the  Court  selects  one  for  him/who 
acts  gratuitously  ;  and  this  duty,  as  we  had  the 
means  of  personally  observing,  is  discharged 
with  great  seal  and  ability.    But,  if  a  party' 
choose  to  pay  for  his  own  counsel,  he  may  do  so, 
and  ma>  have  as  many  as  he  pleases ;  only  one, 
however,  is  allowed  to  speak.    The  prisoner 
then  pleads  under  the  advice  of  his  counsel.     If 
he  pleads   Guilty   ("coupable")    the  plea    is 
recorded,  and  the  Procureur  (x^neral  states  liis 
conclusions— that  is,  his  view  as  to  the  law  and 
proper  judgment.    The  prisoner  is  then  se 
tenced,  unless  the  offence  be  of  so  grieroos 
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kind  as  to  make  it  fit  that  judgment  should 
be  given  by  the  Full  Coart.  On  his  appearing 
before  the  Fall  Ck>iirt,  when  the  ease  has  been 
referred  to  them,  the  sentence,  after  the  con- 
elusion  of  the  Procureur  66n6ral  is  passed ;  but 
the  plea  of  Guilty  may  be  retracted  at  any  time 
before  sentence.  If  he  refuse  to  plead  at  all 
when  charged  in  the  Conr  de  SamecQ,  a  plea  of 
Non  coupable  is  recorded.  If  he  plead  Kon 
coupableyhe  is  *'constita6  prisonnier,"  or  else 
bailed  by  leave  of  the  Court ;  and  the  Procureur 
Gr^n^ral  has  leave  to  produce  witnesses, 
*'  d'informer."  In  some  few  cases  the  prisoner 
denies  the  l^gal  propriety  of  the  accusation  and 
demurs,  when  the  objection  is  discussed.  If 
the  objection  fail,  the  prisoner  may  still  plead 
Not  guilty.  The  whole  of  the  proceedings  in 
any  of  these  cases  is  recorded. 

The  Iitformation, 

The  Inferior  Number  of  the  Court  afterwards 
sits  to  receive  the  evidence  of  the  witnesses  for 
the  prosecution,  called  Informateurs.  The  pri- 
soner and  his  counsel  are  present.  The  witnesses 
are  sworn ;  and  their  evidence  is  taken  down  in 
writing  by  the  6crivains  appointed  for  the  pur- 
pose. The  counsel  for  the  prisoner  cross- 
examines  ;  and  the  result  is  also  taken  down  in 
writing  by  the  ^rivains.  When  the  Procureur 
GSn^ral  has  called  as  many  witnesses  as  he 
thinks  necessary,  the  witnesses  for  the  prisoner 
are  called,  examined  by  his  counsel,  and  cross- 
examined  by  the  Procureur  G6n6ral.  The  evi- 
dence is  taken  down  in  writing  as  before. 
Every  question  and  answer,  on  each  side,  is  read 
aloud  after  it  is  taken  down  ;  and  either  party 
may  object  to  the  way  in  which  it  is  recorded. 
On  such  objections  the  Court  decides.  Finally, 
the  witness  signs  the  examination,  after  which 
no  alteration  can  be  made.  The  evidence,  as 
taken  down,  is  expressed  in  the  third  person, 
and  thus  does  not  precisely  represent  what  is 
said.  At  each  examination,  the  prisoner  repeats 
his  plea  of  Not  guilty.  The  witnesses  on  each 
side  are  summoned  at  the  instance  of  the  Pro- 
cureur G^n^ral,  by  the  Vicomte  and  his  oflScers. 
Either  party  is  entitled  to  introduce  fresh  wit- 
nesses, "  innover,"  indefinitely.  At  the  close  of 
each  sitting,  the  whole  proceeding  is  recorded. 
Several  of  these  sittings  often  take  place,  until 
neither  party  has  more  witnesses  to  call.  At 
the  close  of  each  sitting  the  prisoner  is  remanded, 
and  the  Procureur  GSueral  has  leave  **  d'informer 
plus  outre,"  if  there  are  more  witnesses  to  be 
called,  and  the  prisoner  is  remanded.  The  pro- 
ceedings of  each  day,  including  the  evidence 
given,  are  reconled.  If  any  witness  is  about  to 
leave  the  Island,  or  unable  to  attend  the  Court, 
the  Vicomte,  at  the  instance  of  the  Procureur 
General,  is  ordered  to  take  the  evidence  forth- 
with. This  is  done  in  the  presence  of  the 
parties.  The  evidence  so  taken  then  stands  on 
the  same  footing  as  that  taken  before  the 
Inferior  Number.  If  witnesses  who  have  been 
summoned  fail  to  appear,  they  are  fined;  and  the 
Vicomte  is  ordered  to  seize  them  and  detain 
them  in  custody,  unless  they  give  security  for 
their  appearance. 

If  any  question  of  law  ari^e,  upon  these  sit- 
tings of  the  Inferior  Number,  the  party  dissatis- 


fied with  the  decision  of  the  Court  has  the  right 
of  appealing  to  the  Full  Number. 

Jury  of  Enditement. 

The  evidence  being  closed,  the  Procureor 
G6n6ral  directs  his  warrant  to  the  constable  of 
the  parish  in  which  the  offence  has  been  com- 
mitted, directing  him  to  summon  a  sufficient 
number  of  the  officers  of  the  Police  of  his  parish 
to  form  an  enditement,  "pour  passer  comme 
hommes  d*enditement  k  la  charge  ou  decharge 
de  A.  B."  This  enditement  is  in  fact  a  jury  of 
thineen,  made  up  entirely  of  the  Police.  For- 
merly the  enditement  was  taken  from  the 
parish  to  which  the  prisoner  belonged.  Ono 
of  the  thirteen  is  the  constable,  or  in  his  absence, 
a  centenier ;  and  he  acts  as  president  or  fore- 
man. It  is  understood  that  no  police  officer 
who  has  been  a  witness,  or  actively  concerned 
in  the  proceeding  against  the  prisoner,  should 
serve  ou  the  enditement.  The  Full  Court  sits, 
the  Bailiff  or  his  deputy  presiding.  In  all  pro- 
ceedings, both  of  the  Inferior  Number  and  the 
Full  Oiurt,  questions  which  arise  for  the  ruling 
of  the  Court  are  decided  by  a  majority  of  the 
Jurats.  In  case  of  difference  of  opinion,  the 
majority  decides;  if  the  opinions  be  equally 
divided,  and  then  only,  the  Bailiff  has  a  vote. 
According  to  the  present  practice,  the  Bailiff, 
unless  asked  by  the  Jurats,  which  rarely  takes 
place,  does  not  even  offer  to  them  his  opinion 
upon  questions  of  law ;  but,  in  this  respect,  the 
practice  appears  to  have  varied  at  different 
times.  The  enditement  appear  before  the  Court, 
but  are  not  sworn,  it  being  understood  that  they 
are  acting  under  their  oath  of  office.  The  prisoner 
may  challenge  any  for  good  cause.  The  Report 
of  the  constable,  the  accusation,  and  the  evi- 
dence are  read  to  them;  they  do  not  see  the 
witnesses.  They  then  are  addressed  by  the 
counsel  for  the  prisoner,  and  afterwards  by  the 
Procureur  G6n6ral.  The  Baihff  then  sums  up 
the  evidence.  The  enditement  then  retire, 
accompanied  by  the  Viscount,  who  takes  with 
him  the  written  evidence.  If  they  agree,  they 
return  into  Court,  and  the  foreman  pronounces 
the  verdict.  If  they  disagree,  the  Bailiff  and 
Jurats  receive,  separately  and  secretly,  the 
opinion  of  each,  and  the  Bailiff  pronounces  the 
resulting  opinion  of  the  majority,  a  bare  majority 
sufficing  to  acquit  or  condemn.  The  form  of 
the  verdict  is,  that  the  party  is  Plutdt  innoccHt 
que  coupable,  or  Plutdt  coupable  quUnnocent. 
The  prisoner,  if  acquitted,  is  iumiediately  dis- 
charged. If  he  is  found  Guilty,  he  is  said  to  be 
"  criminellement  endit^."  He  may  then  demand 
the  benefit  of  the  grande  enqnlte ;  in  which 
case  he  is  remanded.  If  he  submits  to  the  ver- 
dict of  the  enditement,  the  Procureur  G^oSral 
states :  bis  conclusions ;  the  counsel  for  the 
prisoner  is  heard  in  mitigation ;  and  the  Court 
decides  on  the  punishment.  The  Bailiff  then 
pronounces  the  judgment;  wbich  is  to  be 
executed  by  the  Viscount.  In  the  case  of  a 
capital  sentence,  time  is  allowed,  before  execu- 
tion, to  enable  the  prisoner  to  apply  to  the 
Crown  for  mercy ;  and  transportation,  as  before 
shown,  cannot  be  carried  into  effect  without  an 
order  from  the  Privy  Council. 

The  origin  of  this  strange  mode  of  trial  suffi- 
ciently appears,  we  think,  from  what  is  known 
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of  the  old  mode  of  proceeding.    It  is  manifest 
that,  when  the  prisoner  is  criminellement  eudit^, 
the  proceedings  have  reached  the  sta^e  corre- 
sponding to  that  at  which,  in  ancient  times,  the 
prisoner  was  committed  to  prison  for  the  year 
and  day*  nnless  he  demanded  the  enqueste  du 
pays.    The  constahle  and  his  enditement,  con- 
sisting of  police  officers,  answer  to  the  yieomte 
and  the  sworn  has  justiciers ;  and,  in  criminally 
indicting  a  man  on  the  evidence  of  sworn  wit- 
nesses, they  act  as  the  has  justiciers  formerly 
acted.    This  shows  why  they  are  not  sworn  in 
the  particular  case,  but  are  understood  to  act 
only  under  their  oath  of  office,  and  why  they 
are  presided  over  by  their  constable  or  centenier. 
The  whole  of  the  examinations  haying  formerly 
been  understood  to  be  conducted  by  the  police, 
a  formal  attendance  of  the  witnesses  would  not 
be  required  for  enabling  this  branch  of  "la 
justice"  to  decide  upon  committing  the  sus- 
pected party  to  prison;  and  this  is  probably 
the  reason  why  the  enditement  now  only  hear 
the  record  of  the  eyidence  previously  taken. 
The  whole  spirit  of  the  proceeding  is,  however, 
changed,  by  this  preliminary  proceeding  having 
come  to  be  considered  in  the  light  of  an  actual 
trial  of  the  guilt  or  innocence  of  the  party 
charged.    He  is  therefore  now  sentenced,  unless 
he  demands    the    grande  enqudte,  instead  of 
being  left  for  a  year  and  a  day  in  prison,  or 
tortured,  as  in  the  Uter  Norman  law.     The 
same  change  in  the  view  taken  of  the  proceed- 
ing accounts  for  the  introduction  of  the  right  of 
challenge,  and  for  the  enditement  never  acting 
except  upon  the  evidence  of  sworn  witnesses, 
whereas  the  has  justiciers  might  (as  we  under- 
stand the  old  writer)  proceed  upon  suspicion  or 
common  fame ;  and  this  change  has  apparently 
introduced  the  practice  of  requiring  the  attend- 
ance of  twelve  of  the  sworn  officers,  besides  the 
presiding  officer.    The  progress  of  the  change 
may,  to  a  certain  degree,  be  traced.    Le  Geyt 
(vol.  i.  p.  251 .)  refers  to  a  record  of  1563,  where 
it  is  stated  that "  six  hommes  sermentez  rap- 
portoyent  que  duex  accuses  6toyent  plustost 
larrons  que  loyanlx."    In  this  instance,  as  the 
Avocat  de  la  Beine  pointed  out  to  us,  the  evi- 
dence was  taken  out  of  Court,  and  the  arrest 
took  place  on  the  report  of  the  enditement    In 
another  instance,  which  Le  Greyt  gives,  in  1611, 
the  constable  and  <*  six  sermentez "  not  being 
unanimous,  the  case  was  postponed ;  and,  in  a 
later  entry  of  the  same  year,  it  is  said,  "  que  si 
les  sermentes  varient,  il  en  faut  douse  pour 
enditer."    Le  Geyt  himself,  on  examining  the 
record,   comes  to   the    conclusion   that    "  les 
sermentez  sont  des  espies  de  surveillants  pour 
le  magistrat  civil."    He  adds,  "  II  se  trouve  une 
infinite  de  sentences  et  d'enquestes  eriminelles 
oil  Ton  ne  void  aucune  trace  d'enditement.    Les 
enditements  ne  sont  que  pour  les  cas  donteux, 
et  c'est  aujourd'huy  quelque  chose  de  plus  que 
ce  n*6toit  autrefois.    L'endite  n'^toit,  pour  ainsi 
dire,  qu'une  accusation  d'office,  et  c'est  ^  present 
une  esp^ce  de  sentence  et  de  jugement  de  cr^ 
dence    sur    toutes   les  prenves  que    la   partie 
publique  et  partiouli^re,  s'il  y  en  a,  peuvent 
avoir    produites.      L'enditement    passe    apr^s 
I'information,   et  i*enditement    6toit    oi-devant 
comme  le  premier  pas  d'un  proc^  criminel,  du 
moins  an  d6faut  d'un  aecusateur."    Although 


the  learned  author  does  not  himself  suggest  the 
analogy  between  this  process  and  the  ancient 
practice,  the  history  of  the  proceeding  seems  to 
us  to  be  established  beyond  doubt  by  the  con- 
clusion to  which  he  comes,  and  even  by  the 
language  which  he  has  been  led  to  adopt.  We 
need  not  point  out  the  many  corresponding 
features  of  the  English  Grand  Jury. 

If  this  be  the  correct  historical  theory  of  the 
present  practice,  it  will  appear  that  the  absurdi- 
ties which  now  prevail  are  the  result,  not  of 
forgetfhlness  or  abandonment  of  the  ordinary 
principles  of  justice,  but  of  an  attempt  to  carry 
them  out,  by  introducing  into  a  proceeding 
which  was  merely  preliminary  a  charaeter  and 
principles  properly  belonging  only  to  the  final 
mquiry  upon  the  guilt  or  innocence  of  the 
accused  party.  The  same  historical  solution, 
and  consequently  the  same  excuse,  seems  to  us 
to  be  applicable  to  the  proceeding  which  we  are 
next  to  describe,  that  before  the  grande  enqudte. 

The  Grand  Enqudte. 

When  a  prisoner,  upon  being  criminellement 
enditi  by  the  en^tement,  has  demanded  the 
benefit  of  the  grande  enqudte,  or,  as  the  records 
call  it,  the  grande  enqu6te  du  pays,  the  Pro- 
cureur  G^n&al  suounons,  from  the  parish  in 
which  the  crime  was  committed,  and  the  two 
adjoining  parishes,  a  number  of  persons  selected 
by  himself,  somewhat  exceeding  twenty-four,  to 
provide  against  challenges  or  absence.    This  is 
done  by  sending  his  warrant  to  the  pr^vAt  in 
each  parish.    Conformably  with  the  prindple 
laid  down  in  the  Grand  Coustumier,  tiie  sum- 
mons is  made  on  the  evening  before  the  triaL 
The  trial  takes  place  before  the  Full  Number  of 
the  Ck>urt;  twenty-four,  if  not  challenged  for 
cause,  are  sworn;   there  must  be  eight  from 
each  parish.    The  proceedings  which  rollow  are 
in  all  respects  like  those  before  the  enditement, 
except  that,  unless  twenty  concur  in  finding  the 
prisoner  guilty,  he  is  acquitted.    In  a  recent 
instance  the  Court  permitted  a  fresh  witness  to 
be  called  before  the  enqudte ;  but  the  prevalent 
opinion  seems  to  be  that  this  was  an  innovation. 
The  reason  why  no  witnesses  are  heard  before 
this  enqudte,  which,  according  to  the  original 
constitution,  is  the  proper  tribunal  for  deciding 
upon  the  disputed  fact  of  the  guilt  or  innocence 
of  the  prisoner,  appears  to  be  that,  in  ancient 
times,  as  we  have  pointed  out,  they  themselves 
comprehended  such  witnesses  as  could  be  ob- 
tained.   Since   it   has    been    imderstood   that 
juries  are  to  decide  only  on  evidence  produced 
at  the  trial,  and  not  from  their  own  previous 
knowledge,  the  evidence  has  been  supplied  by 
layiug  before  the  enqudte  all  that  had  been  laid 
before  the  enditement.   Indeed,  as  the  enqudte  in 
ancient  times  might  decide,  not  simply  from 
what  they  knew,  but  also  from  what  they  be- 
lieved, it  is  very  probable  that  the  ciroumstanoes 
of  suspicion,  or  the  evidence  upon  oath,  which 
had  led  the  has  justiciers  to  commit  the  accused 
to  prison,  were  ordinarily  brought  before  the 
enqudte  du  pays.    The  vestiges  of  the  ancient 
course  are,  perhaps,  still  traceable  in  the  oath 
of  the  men  of  the  enqudte,  who  are  swom«  not 
to  give  verdict  according  to  the  evid^hce^  but 
"  que  bien  et  fidellement  vous  rapporterez  k  la 
Conr  ce  que  vous  pourres  eroire  en  votre  con- 
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science."  The  four  kcights  have  disappeared 
from  this  proceeding ;  it  has  been  conjectured 
that  it  was  intended  by  the  Const itatioos  of 
King  John  to  replace  them  by  the  jurats.  The 
entry  on  the  finding  of  the  ecditement  is  now 
in  the  form  followinff  :  "  Partant  le  dit  prison- 
nier  demeure  endito  criminellement ;  et  il  a 
6t6  renyo3'6  en  prison  jusqu'^  ce  que  ]a  dit 
Sieur  Procureur  General  de  la  lieinn  fasse  con* 
venir  la  Grande  Enqudte  du  pays,  dont  il  a 
demand^  le  b^n^fice."  But,  so  late  as  1646  (and 
perhaps  later),  the  form  was,  that  the  prisoner, 
"  pour  purgation  du  dit  crime,  se  subynet  h 
I'enqueste  du  pays  de  24  homes,  de  sa  vie  on  de 
sa  mort."  The  change  in  the  form  is  sufficiently 
accounted  for  by  the  history  of  the  proceeding. 
We  proceed  to  describe  the  proceedings  which 
take  place,  in  cases  purely  criminal,  ^here  the 
Court  acts  without  the  intervention  of  a  jury. 

Trial  without  a  Jury, 

In  these  cases  the  accused  party  is  brought 
before  the  Inferior  Number,  in  the  Cour  de 
Samedi,  as  in  the  proceedings  before  described. 
The  case  goes  on  in  the  same  way,  down  to  the 
plea  of  the  accused.  If  he  plead  Not  guilty, 
the  cause,  on  the  motion  of  the  Procureur 
General,  is  sent  to  proof  (**  envoy^  en  preuve"). 
Upon  the  Court  sitting  to  receive  proof,  a  list 
of  the  witnesses  on  both  sides  is  given  in,  and 
inserted  by  the  Greffier  in  the  record.  No 
witnesses  can  be  afterwards  added,  on  either 
side.  Air  the  witnesses  summoned  must  be 
present  when  the  cause  is  heard,  unless  the 
party  summoning  consent  to  their  absence.  In 
general,  the  witnesses  are  heard  viva  voce,  and, 
if  possible,  all  in  the  same  day.  When  the 
Court  sentences  the  accused  to  a  fine  higher 
than  6/.,  there  is  an  appeal  to  the  Full  Court. 

It  should  be  mentioned  that,  when  the  offence 
which  is  brought  before  the  Inferior  Number  is 
created  by  a  legislative  act,  the  accused  party 
is  brought  before  the  Court  by  an  acte  de  saisie, 
or  signification,  issued  on  the  application  of  the 
Procureur  G^n^ral,  if  the  punishment  be,  wholly 
or  in  part,  imprisonment,  or  if  it  be  a  fine  at  the 
discretion  of  the  Court;  but,  if  it  be  a  fine 
fixed  by  the  law,  the  accused  is  served  by  the 
pr6v6t  with  a  bill  or  summons  from  the  Pro- 
cureur ;  and,  in  this  case,  if  he  make  default  in 
appearance  twice,  he  is  condemned.  The  sig- 
nification, and,  if  it  is  disobeyed,  the  acte  de 
saisie,  is  the  ordinary  process  in  the  case  of 
offences  not  created  by  positive  enactment,  which 
are  to  be  tried  by  the  Inferior  Number. 

Another  proceeding,  purely  criminal  in  its 
nature,  is  the  lev6e  de  corps,  which  corresponds 
to  the  coroner's  inquest  in  England.  In  the 
case  of  death  under  circumstances  of  doubt  or 
suspicion,  a  report  is  usually  made  by  the  Police 
to  the  Bailiff,  who  issues  his  order  to  the  Vis- 
count. Should  the  Police  not  act,  the  Baili£P 
would  issue  his  order  at  the  instance  of  the 
Procureur  G^n^ral.  The  Viscount  selects  n  jury 
of  twelve,  who  meet  and  are  sworn.  The  Pro- 
cureur General  attends.  The  jury  view  the 
body  and  hear  witnesses ;  but  these  latter  are 
not  sworn.  After  the  witnesses  have  been 
heard,  the  jury  deliberate  in  private  upon  their 
Verdict,  or  Beport,  which  is  determined  by  the 
majority.    Tbey  are  afterwards  called  before 
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the  Inferior  Number,  and  deliver  in  their 
Beport.  The  Ueport,  however,  does  not,  as  in 
England,  form  the  foundation  of  a  prosecution. 
For  instance,  if  the  verdict  were  Wilful  Mur- 
der, the  Court  can  still  proceed  only  in  the 
ordinary  mode,  already  described,  at  the  in- 
stance of  the  Procureur  General. 

Causes  en  ajonction.(a) 

The  cause  en  ajonction  is  a  proceeding  of  a 
mixed  civil  and  criminal  nature,  the  Procureur 
G^n^ral  being  joined,  "igoint,"  to  the  civil 
party.    It  is  either  by  bill  or  remonstrance. 

The  proceeding  by  bill  takes  place  in  cases.of 
slander  (not  libel).  The  Attorney  General,  on 
being  applied  to,  signs  the  bill  as  a  matter  of 
course.  If  he  declined  to  do  so,  the  Avocat  de 
Li  Beiue  might  sign  it,  and,  in  that  case,  the 
Procureur  de  la  Heine  might  act  as  counsel  for 
the  defendant;  and,  when  the  Procureur  G6n6ral 
signs  the  bill,  the  Avocat  de  la  Beine  may  be 
counsel  for  the  defendant.  This  is  regulated  by 
an  Order  of  Council  of  1771.  The  biU  is  a 
summons  to  the  defendant.  The  defendant  ap- 
pears and  puts  in  his  plea ;  and,  if  he  denies 
the  charge,  the  case  is  sent  to  proof.  The 
causes  en  ajonction  take  precedence  of  civil 
causes,  but  in  other  respects  are  tried  in  the 
same  way,  before  the  Inferior  Number.  The 
plaintiff  may  regularly  retain,  as  his  counsel, 
the  Crown  officer  who  has  signed  the  bill ;  and 
the  Crown  officer  would  then  appear  in  a  double 
character,  that  of  advocate  for  the  Crown  and 
advocate  for  the  party.  But,  latterly,  the  Crown 
officer  who  is  ajoint  has  declined  acting  for  the 
plaintiff  as  a  private  party  in  these  causes,  and 
the  party  employs  another  advocate.  The  sen- 
tence of  the  Court  gives  a  fine  to  the  Crown 
and  damages  to  the  plaintiff.  When  the 
damages  exceed  5/.,  there  is  an  appeal  to  the 
Full  Court.  If  the  Court  considers  that  there 
was  no  sufficient  ground  for  the  proceeding,  it 
pronounces  it  an  '*  ajonction  frivole ;  "  the  con- 
sequence of  which  is  that  the  plaintiff  has  to 
pay  all  the  costs  except  those  of  the  defendant's 
legal  advisers,  and  also  a  fine  of  12s.  6d. 

The  cause  en  ajonction  by  way  of  remon- 
strance is  resorted  to  in  cases  of  libel  against  a 
public  functionary,  and  of  assault.  The  plaintiff 
presents  a  remonstrance  (or  petition)  to  the 
Ck>urt,  praying  for  the  ajonction  of  the  Procureur 
G^n^nd.  The  Procureur  General  is  heard  :  and 
the  Court  then  grants  or  refuses  the  ajonction. 
If  the  ajonction  be  ordered,  the  Court  directs 
that  the  defendant  be  arrested;  he  then  either 
gives  bail  or  is  imprisoned.  In  other  respects 
the  proceeding  is  the  same  as  by  bill. 

Criticisnu, 

It  appears  to  us  that  scarcely  any  part  of  the 
criminal  proceedings  which  we  have  described 
is  such  as  to  suit  the  present  condition  of  the 
inhabitants  of  Jersey. 

We  have  shown  that  the  functions  of  the 
Police,  in  bringing  a  party  before  the  grande 
enqudte,  are  of  a  character  entirely  different 
from  tliat  which  they  formerly  bore.  The  whole 

(a)  Cf.  the  French  constitution  de  la  partie 
civile,  Esmein,  Histoire  de  la  Procedure  (Mmi- 
nelle  en  France,  p.  133. 
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organiBation  of  the  Police  is,  in  fcwst,  altered  from 
that  which  formerly  existed.  The  parochial 
system  has  taken  the  place  of  the  regular 
system  of  subordinate  otficers  which  we  find 
described  in  the  Grand  Coustumier;  and  we 
think  that  this  change  has  been  for  the  worse. 

The  first  objection  which  presents  itself  is, 
that  the  functions  of  the  Police  are  so  distributed 
that  the  authority  of  the  several  officers  is  con- 
fined to  districts  unnecessarily  small.  The  area  of 
the  whole  Island  is  less  than  that  of  the  smallest 
English  county  ;  and  no  reason  appears  to  exist 
for  confining  the  authority  of  any  police  officer 
to  the  particular  vingtaine  or  even  parish. 

The  next  objection  is,  that  the  Police  is  made 
up  of  persons  whose  principal  business  is  not 
the  discharge  of   the  duty   imposed  by  their 
character  of  poFice  officers,  and  who  do  not  act 
under  the  constant  superintendence  essential  to 
a  well-organised  system.    The  constables  in  the 
parishes  are  generally  gentlemen  belonging  to 
the  higher  ittnks  of  society.    In  the  most  im- 
portant parish,  «t.  H61ier's,  which  contains  nearly 
all  the  principal  town,  the  constable  is  Mr.  Le 
Sueur ;  in  the  adjoining  parish,  St.  Sauveur's, 
which  contains  the  rest  of  the  town,  the  consUble 
is  Mr.  Francois  Godfray ;  both  these  gentlemen 
are  advocates  in  constant  practice.    It  cannot  be 
expected  that  persons  in  this  rank  of  life  will 
devote  themselves  undividedly  to  the  superinten- 
dence of  the  police  force.    Even  the  advantage 
which  might  be  derived  from  the  le^a^  knowledge 
of  these  gentlemen  is  lost  by  the  imperfect  or- 
ganisation of  the  system.    The  centeniers,  who 
are  the  officers  next  in  rank  to  the  constables, 
ought    to    consult   with    and    report  to    their 
superiors ;  but  this  is  very  commonly  omitted. 
The  centeniers  themselves  are,  for  the  most 
part,  persons  who  follow  callings  requiring  much 
of  their  time,  and  who  cannot  possibly  have 
acquired  a  competent  knowledge  of  their  duty  as 
officers  of  police.    Some  strange  results  have 
occurred.     In    one    instance,    a    centeuier    of 
St.  Helier's,  bad  in  his  hand  a  forged  bank-note, 
which  had  been  traced  to  a  party  who  said  that 
he  had  received  it  of  a  person  whom  he  did  not 
know.    The  centeuier  proposed  to  this  party 
that  he  should  pay  the  amount  to  the  holder, 
and  that  the  Jiote  should  be  destroyed ;  and, 
this  being  acceded  to,  the  centeuier  himself  burnt 
the  note  in  the  presence  of  the  two.    We  do 
not  attribute  this  extraordinary  action  to  any 
deliberate  intention  on  the  part  of  the  centeuier 
to  prevent  the  detection  of  crime,  but  to  an 
absolute  and  perfect  ignorance  of  his  duty.     He 
did  not,  upon  being  examined  by  us,  appear  to 
have  understood  that  there  was  other  than  a 
pecuniary  question  between  two  parties;   and 
the  importance  of  preserving  evidence  of  the 
crime  had,  as  far  as  we  could  judge,  not  sug- 
gested itself  to  him.     This  officer,  nevertheless, 
had  been  centeuier  for  three  years,  and  a  police 
officer  of  a  lower  rank  for  many  years.    A 
centeuier  of  St.  Sauveur's  took  upon  himself  to 
search  the  house  at  which  a  woman  lodged, 
without  any  charge  of  theft  havin|^  been  made, 
merely  because  the  son  of  a  man,  with  whom  tiie 
womui  had  been  living,  complained  of  his  fa  Aer 
having  kept  company  with  the  woman.     The 
constables  were  not  consulted  in  either  case; 
and  it  is  scarcely  possible  that,  if  they  had  been, 


this  conduct  could  have  taken  plaee ;  and  in- 
deed, in  the  latter  case,  the  woman  having  been 
afterwards  lodged  in  custody  in  the  parish  of 
St.  Holler's,  Mr.  Le  Sueur,  the  consUble  of  that 
parish,  directed  that  she  should  be  released  for 
want  of  a  proper  charge,  believing  that  the  whole 
proceeding  had  been  instituted  with  the  view  of 
preventing  a  marriage  between  the  woman  and 
the  father.    It  is  obvious  that  a  better  system  is 
not  likely  to  prevail  in  parishes  where  the  con- 
stables have  not  the  legal  knowledge  possessed 
by  Mr.  F.  Godfray  and  Mr.  Le  Sueur.  Anothe? 
consequence  of  the  defective  organization  of  the 
system,  and  of  the  functionaries  not  being  ex- 
clusively devoted  to  the  duty,  is,  that  the  PDlice 
is  almost  wholly  inoperative  as  a  protective 
force.      This  is  peculiarly    important    in    St. 
Helier's,  a  parish  containing  probably  28,000  in- 
habitants, about  25,000  of  whom  live  in  the 
town.    The  town  itself  is  a  port  of  very  large 
commerce,  frequented  by  persons  of  different 
nations,  and  much  resorted  to  by  individuals 
who  have  fled  from  their  own  countries  for 
crime.    There  is  no  official  watch  at  all;  the 
streets  at  night  are  entirely  unprotected,  except 
by  certain  watchmen  who  are  hired  for  particular 
districts  by  private  subscription,  who  have  no 
legal   authority,  and  who,  as    Mr.   Le  Sueor 
pointed  cut  to  us,  and  as,  indeed,  might  be  ex- 
pected, are  inadequate   to  the  prevention    of 
crime.    In  some  instances  the  police  officers  are 
tavern-keepers  ;  thus  exercising  a  calling  which 
is  positively  inimical  to  the  proper  performance 
of  police  duties.    In  case  of  a  breach  of  the 
peace,  actual  or  apprehended,  the  party  who  is 
injured  or  endangered  often  does    not  know 
where     to    find    an    officer.      The    time    re* 
quired  for  a   constant   attention  to   the  duty 
is,  in    fact,  that  which    the    present    ofiicers 
cannot  spare,  or    reasonably    be  expected  to 
spare.  Mr.  Chevalier,  a  centeuier  of  St.  Holler's, 
who  stated  himself,  as  we  believe  quite  truly, 
to  be  a  very  active  officer  of  police,  told  us  that 
he  had  occasionally  been  obliged  to  leave  his 
house  seven  times  in  a  night,  which  he  appeared 
justly  to  consider  a  very  severe  tax  upon  his 
time  and  rest.    But  no  one  who  was  merely  a 
police  officer  would  feel  his  duties  press  sorely 
upon  him  in  this  respect;  the  officers  appro- 
priated to  the  preservation  of  the  peace  by  night 
would,  of  course,  not  retire  to  rest  during  their 
hours  of  duty.    Another  result  of  the  imperfect 
organization  of  the  system  is,  that  there  are  no 
places  appropriated  to  the  temporary  confine- 
ment of  persons    apprehended.      By    law   the 
parties  cannot  be  placed  in  prison  without  a 
magistrate's  warrant;  the  consequence  is,  that 
the  police   officers  have  now  only  the  alter- 
native of  violating  the  law  or  of  themselves 
providing  proper  places  of  custody. 

Another  objection  to  the  present  STStem  of 
Police  appears  to  us  to  arise  from  the  character 
which  thesuperior  officers  assume.  The  word  "con- 
stable "  conveys  to  English  lawyers  .  the  idea 
of  an  authority  much  iiSerior  to  that  which  the 
constable,  and,  as  acting  for  him,  the  oentenier, 
constitutionally  possesses.  These  officers  hare 
functions  partly  resembling  those  of  our  police 
magistrates.  They  may,  in  certain  cases,  take 
bail  from  a  party  arrested  where  the  ot^nee 
does  not  amount  to  felony ;  they  can  also  hind 
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parties  to  keep  the  peace.  In  numeroaii  cases 
they  assume  the  exercise  of  a  discretion  which 
in  England  would  not  be  thought  compatible 
with  the  duties  of  a  police  officer.  In  the  case 
of  an  assault,  the  constable  considers  it  part  of 
his  duty  to  inquire  whether  the  assault  has  not 
been  provoked  by  libel  or  slander,  if  that  is 
alleged.  In  some  cases  they  consider  themselves 
authorised  to  decide  as  to  whether  a  Report 
shall  be  presented — that  is,  in  effect,  whether  a 
prosecution  shall  go  on.  We  do  not  consider 
that  any  of  this  latitude  of  authority  arises  Arom 
usurpation;  for  it  seems  clear  to  us  that  the 
whole  is  in  the  spirit  of  the  ancient  institutions, 
which  imposed  on  the  has  justiciers  the  duty  of 
searching  out  crime  and  committing  such  offen- 
ders as  &ey  thought  proper  objects  of  prosecu- 
tion. But  we  ^lieve  that  this  confusion  of 
functions  now  produces  very  serious  evils, 
especially  when  connected  with  the  objection  to 
which  we  shall  next  advert. 

This  objection  arises  from  the  officers  being, 
by  the  very  constitution  of  the  system,  so  much 
involved  in  what  are  In  this  Island  called  politi- 
cal disputes.    It  is  not  to  be  understood  that 
this  expression  relates  to  disputes  upon  any  of 
the  constitutional  or  national  questions  to  which, 
iu  other  countries,  the  word  political  is  appro- 
priated.   Little  is  heard,  we  believe,^  of  such 
questions  in  Jersey ;  but  the  inhabitants  of  the 
Island  are  divided  into  two  parties,  which  con- 
tend with  the  utmost  vehemence,  and,  we  are 
compelled  to  add,  the  utmost  virulencei  for  the 
possession  of  power  in  the  States  and  in  the 
Parochial  Assemblies.    With  these  parties  the 
Police  are  inevitably  mixed  up.    One  third  of 
the  States,  the  only  part  which  is  renewed  by 
periodical  popular  election,  consists  of  the  con- 
stables.   The  Jurats,  who  constitute    another 
third,  are  elected  for  life  by  the  ratepayers ;  and 
the  rate  is  fixed  by  the  Parochial  Assembly. 
Of   this    Parochial    Assembly,    as    we    have 
shown,   the  Police  constitute  a  necessary  part. 
Besides   this,    the    Parochial   Assembly   itself 
elects    the    vingteniers    and    the    officiers    du 
conn^table,  and  the  ratepayers  elect  the  con- 
stables and  the  centenicrs  ;  thus  producing  to  a 
certain  extent  a  circle  of  self-election.    It  is 
true  that  many  of  the  Police  who  are  entitled  by 
their  office  to  form  a  part  of  the  Parochial 
Assembly  would  do  so  merely  in  virtue  of  their 
property ;    but  their  official  presence    in    the 
Assembly  necessarily  makes  them  the  nucleus  of 
a  party.    In  St.  Heller's,  for  instance,  the  most 
important    parish,  there  are  (according  to  a 
return  with  which  we  have  been  furnished  by 
Mr.  Oardiner,  the  Secretary  to  the  Lieutenant- 
Governor)    340    members    of   the    Parochial 
Assembly,  who  vote  by  virtue  of  rate,  and  hold 
no  office ;  31  police  and  ex-police  officers,  who 
vote  ex-officio,  but  would  not  vote  by  virtue  of 
rate ;  and  11  police  officers,  who  are  entitled  to 
vote  both  ex-officio  and  by  virtue  of  rate ;  so 
that  about  a  ninth  of  the  Assembly  consists  of 
police  officers,  and  this  without  reckoning  the 
ex-police  officers  who  are  entitled  to  vote  by 
virtue  of  rate.    In  country  parishes  the  case  is 
much  stronger.    In  St.  Ouen's  the  whole  num- 
ber of  members  is  only  48,  and  26   of  these 
consist  of  police  officers.    In  every  parish  but 
one  there  is  a  strong  police  and  anti-police 


party.  The  elections  of  the  officers  of  Policy 
are  the  occasion  of  eager  party  conflicts.  The 
rating  itself  furnishes  matter  for  party  dispute, 
it  being  alleged  that  the  predominant  party  in 
the  Assembly  assesses  the  rate  so  as  to  include 
as  many  friends  as  possible  within  the  amount 
which  makes  Principaux  of  ratepayers,  and 
either  to  exclude  adversaries  from  the  rate  alto- 
gether, or  assess  them  at  the  highest  rate  which 
would  not  make  them  Principaux,  or,  if  they 
are  Principaux,  to  assess  them  in  a  sum  unduly 
laif^e  in  comparison  with  that  at  .which  the 
Principaux  of  the  opposite  party  are  assessed. 
The  appeal  to  the  Boyal  Ck>nrt  is  unsatisfactory! 
That  Court,  from  its  constitution,  does  not  escape 
the  imputation  of  party  motives;  and  a  person 
excluded  from  the  rate  can  obtain  redress  only 
by  being  assessed  at  half  his  actual  property, 
while  it  is  notorious  that  the  assessment  through- 
out the  Island  is  universally  much  lower.  The 
elections  of  constables  and  centeniers  may  like- 
wise be  disputed  before  the  Etoyal  Court ;  but 
this  again  is  too  apt  to  assume  the  character  of 
a  party  contest.  In  St  H^lier's,  Mr.  Le  Sueur, 
the  constable  of  the  parish,  as  might  be  expected 
from  his  activity  and  acknowledged  ability,  has 
earned  the  confidence  of  his  own  party.  But 
we  cannot  look  upon  a  circumstance  of  this  sort 
as  other  than  unfortunate  so  far  as  regards  the 
working  of  the  police  system.  In  most  of  the 
parishes,  in  St.  H^lier's,  perhaps,  most  conspicu* 
ously,  the  performance  of  the  functions  of  the 
Police  is  continually  subject  to  the  imputation 
of  political  partialities  or  antipathies.  Much 
evidence  on  this  point  was  produced ;  and  we 
were  compelled  to  adopt  the  conclusion  that 
these  feelings  often  do,  with  some  of  the  officers, 
vitiate  the  performance  of  the  duty,  and  often, 
which  is  an  evil  only  one  de^e  less,  are 
unjustly  suspected  to  do  so.  Mr.  Le  Sueur 
urged  strongly  upon  us  that  the  efficiency  of  the 
Police  was  more  moral  than  physical,  and  that 
the  moral  efficiency  was  seriously  diminished  by 
the  results  of  party  animosity.  The  soundness 
of  this  opinion  was  put  beyond  all  question  by 
the  evidence  produced  before  us. 


SECOND  REPORT  (a). 

GUERNSET,  AldeRNBT,  AND  SaHK. 

The  Bailiwick  of  Guernsey,  besides  the 
Island  of  Guernsey  and  the  acyacent  Islets  of 
Herm  and  Jethon,  comprises  the  more  distant 
Islands  of  Sark  and  Aldemey.  Each  of  the  last 
two  possesses  a  Criminal  Tribunal,  of  a  limited 
jurisdiction,  dependent  on  the  Royal  Court  at 
Guernsey,  of  which  the  jurisdiction  extends 
throughout  the  Bailiwick. 

The  Criminal  Law  of  Guernsey  is  derived 
from  sources  similar  to  those  pointed  out  in  our 
First  Report  as  the  origin  of  the  Criminal  Law 
in  Jersey  :  namely,  first,  the  Customary  Law  ; 
secondly,  the  Charters;  thirdly,  the  Orders  of 
the  Sovereign  in  Council ;  fourthly,  the  Ordin- 
ances of  the  Local  Legislature ;  fifthly,  certain 
Statutes  of  the  Realm. 

The  Customary  Law,  however,  seems  never  tp 
have  been  precisely  the  same  in  the  two  Islands, 

(a)  Pari.  Papers,  1848,  c.  949. 
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the  Grand  Coastamier  de  NormaDdie  having 
never  been  received  as  law  iu  Guernsey  to  the 
extent  to  which  it  prevailed  in  Jersey.  The 
former  Island,  probably,  was  at  all  times 
governed  by  a  local  custom,  differing,  as  was 
frequently  the  ease  in  Normandy,  in  some  par- 
ticulars, from  the  general  custom  of  the  Duchy. 
This  appears  from  the  answer  of  the  inhabitants 
of  Guernsey,  given  upon  the  holding  of  certain 
Placita  de  quo  Warranto,  before  Sir  John  de 
Fresiiigfeld,  in  the  second  year  of  King  Ed- 
ward II.  "  Communitas  hujus  insula,  allocuta 
qud  lege  utuntur  et  per  qiiam  legem  clamant 
deduct,  an,  videlicet,  per  legem  Anglorum,  vel 
Normannorum,  aut  per  speciaies  consuetudines 
eis  per  Reges  concessas,  dicunt  quod  nee  per 
legem  Anglorum,  nee  Normannorum,  sed  per 
certas  consuetudines  in  hAc  insulA  usitatas  a 
tempore  quo  memoria  non  existit** 

The  Pricepie  d* Assise, 
.    In  proof  of  these  customs  a  document  was 
produced    to    us,  regarded    as    of    very  high 
authority   in    Guernsey,    styled    the    Ptecepte 
d*  Assise.    The  opinion  of  Colonel  De  Havilland, 
one  of  the  Jurats  of  the  Boyal  Court  who  has 
made  the  history  of  his  country  his  peculiar 
study,  is  that,  prior  to  and  at  the  beginning  of 
the  reign  of  Edward  the  Third,  Commissioners 
were  ^most  periodically  sent  to  the    Island, 
about  every  three  years,  and  that,  from  their 
not  knowing  the  customs  and  usages  of  the 
Island,  their  decisions  were  always  at  fault,  and 
great  numbers  of  complaints  were  made,  which 
were  at  last  gathered  together ;  and  Sir  Henry 
Spigurnell,  and  the  individuals  named  in  the 
Precepte  d' Assise,  were  sent,  in  the  17th  year  of 
Edward  the  Secon(i,  to  examine  into  those  de- 
cisions.   They  declared  the  decisions  to  be  of 
none  effect,  and  that  the  inhabitants  of  the 
Island  continued  in  the  enjoyment  of    their 
liberties  and  privileges  as  fully  as  before  those 
processes  and  decisions  had  taken  place.     Rut, 
as  their  judgment  did  not  declare  what  those 
liberties  were,  but  only  that  the  inhabitants 
possessed  the  right  of  enjoying  them,  annulling 
the  old  proceedings  which  had  been  in  opposi- 
tion to  them,  the  Court  had  them  laid  down  and 
approved  by  Sir  Henry  Spigurnell  and  his  as- 
sociates, and  afterwards  by  the  different  Justices 
in  Eyre  named  in  the  Precepte  d'Assise.     We 
have  not  been  able  to  satisfy  ourselves  that  this 
view  is  correct.    The  document  produced  before 
us    bears  date  the  23rd  September  1693,  and 
professes  to  be  taken  from  a  copy  of  the  original 
instrument  made  the  30th  September  1489,  by 
Nicholas  Effard,  the  then  Lieutenant  Bailiff  of 
Guernsey.    The  instrument,  in  form,  is  a  certifi- 
cate by  the  Bailiff  and  Jurats,  dated  the  30th  of 
September    1441,  setting    forth    the    liberties, 
usages,  and  ancient  customs  of  Guernsey  as 
found  by  inquests  of  the  Douzaines  of  each  of 
the  parishes  of  the  Island,  witnessing  that  they 
are  the  same  with  those  proved  before  Sir  Robert 
de  Norton  and  Sir  William  de  la  Rue,  Justices  in 
Eyre,  in  the  5th  year  of  Edward  the  Third,  also 
before  Sir  Henry  Spigurnell  and  William  Denon, 
and  in  like  manner  before  Sir  Robert  de  Scar- 
boro'  and  his  companions,  Justices,  and  more 
fully  set  forth  in  an    instrument   called    the 
Extente  of  the  said  King  (that  is,  Edward  the 


Third).    We  thought  it  necessary,  from  the  im- 
portance attached  to  this  document  by  the  Royal 
Court,  on  our  return  to  England,  to   search 
among  the  records  in  the  custody  of  the  Master 
of  the  Bolls  for  the  documents  referred  to.    The 
record  of  the  pleas  before  Sir  Henry  SpigurueU 
and  William  Denon,  in  the  1 7th  year  of  Ed- 
ward the  Second,  still  exists  among  the  records 
of  the  Public  Record  Office;  but  v/e  have  not 
been  ahle  to  trace  the  connection  between  those 
proceedings  and  thePr6cepte  d'Assise.  It  apptrars 
from  the  Placita  of  17  Edw.  2.,  that  the  King  had 
assigned  John  de  Fresingfeld  and  certain  Jus- 
tices therein  mentioned,  to  inquire,  amongst  other 
things,  into  the  subtraction  of  certain  rights  of 
the  Crown  in  the  Island  of  Guernsey,  and  that 
the  Islanders  had  petitioned  the  King  in  Parlia- 
ment, complaining  of  the  judgment  of  De  Fres- 
ingfeld and  his  companions  as  erroneous,  and 
also  of  certain  wronj^s  done  them  by  Otho  de 
Grandison,  the  Custos  of  the  Island  ;  whereupon 
the  King  sent  other  justices,  namely,  William 
de  Bourne,  Nicholas  de  Cheney,  and  John  de 
Carteret,  to  review  the  judgment  of  the  former, 
and  to  inquire  into  the  wrongs  alleged  to  have 
been  done  to  the  Islanders  by  the  Bailiff  and 
Ministers  of  Otho.      And,  upon  a  suggestion 
that  the  Justices  last-named  had  exceeded  their 
authority,  the  writ  of  17  Edw.  2.  was  directed 
to  Sir  Henry  Spigurnell,  William  Denor,  and 
two  others,  to  review  the  proceedings,  and  also 
to  inquire  into  the  subtraction  of  the  said  rights 
of  the  Crown.    The  proceedings  before  William 
de  Bourne  and  his  fellows  are  set  out  at  leu«fth, 
in  whieh  the  inhabitants  of  Guernsey  claim,  for 
themselves  and  all  their  ancestors,  islanders  of 
the  said  Island,  certain  rights  and  liberties  com- 
prising most  of  the  articles  of  the  so  called  Con- 
stitutions of  King  John,  together  ^rith  many 
others.    The  judgment  of  De  Bourne  and  his 
fellows  is  in  the  following  words :  "  Ideo  con- 
sideratum  est  per  Justiciarios  et  Juratos  secun- 
dum legem  et  consuetudinem  patria,  qudd  pra- 
dicta  Communitas  per  preedictas  libertates  et 
consuetudines  de  cetero  aeducatur,  et  qubd  dicta 
Communitas  uti  et  gaudere  debeat  prediclis  con- 
suetudinibus  et  lioertatibus,  salvo  jure  domini 
Regis"    This  was  evidently  a  decision  by  the 
Jurats,  in  conjunction  with  the  King's  Justices, 
upon  their  own  privileges.    The  proceedings  of 
17  Edw.  2.,  before  Sir  Henry  Spigurnell  and 
William  Denoo,  are  in  the  nature  of  a  writ  of 
error  upon  this  judgment,  which  is  reversed  for 
the  errors  assigned,  principally  that  the  Court 
had  exceeded  its  jurisdiction.    The  proceedings 
before  Sir  Robert  de  Scarborough  and  his  com- 
panions  are   also    extant   among   the    public 
records  in  the  custody  of  the  Master  of  the 
Rolls.    They  are  of  the  5th  of  Edward  the 
Third,  and  are  pleas  in  a  writ  of  quo  warranto, 
calling  in  question  the  rights  and  liberties  before 
mentioned.    The  answer  of  the  inhabitants  i», 
"  Quoad  pradictas  libertates  de  habendo  duo  ■ 
decim  Juratos  de  se  ipsis  et  quod  omnia  placita, 
quacunquc  fuerint,  debeant  hie  terminari  et  non 
alibi  adjornari  jcc,  dicunt  quod  ipsi  et  omnes 
antecessores    sui    a    tempore    quo    non    extat 
memoria,  inde  seisitifuerunt  sine  temporis  inter- 
ruplione,  ffc,  ^  Et  quoad  omnes  alias  libertates 
petunt  quod  ipsi  ad  invicem  possunt  habere  eoU 
loquium  et  avisamentum,*'    The  result  of  the 
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proceedings  is  that  judgment  is  given  against 
the  Islanders  by  default,  and  the  liberties  are 
seized  into  the  King's  hands. 

We  also  caused  search  to  be  made  for  the 
document  referred  to  in  the  Precepte  d'Assise, 
and  there  called  the  Extente  of  the  King; 
but  the  record  is  missing.  A  writ,  how- 
ever, exists  in  the  Patent  Bolls  of  4  Edw.  3., 
addi^ssed  to  John  de  Heches,  the  Custos  of  the 
Islands  of  Guernsey,  Jersey,  Sark,  and  AJder- 
ney,  Robert  de  Norton,  and  William  de  la  Rue, 
a  copy  of  which  was  produced  before  us  in 
evidence,  which  is  considered  in  Guernsey  to  be 
connected  with  the  Precepte  d' Assise.  It  com- 
mands the  above  named  Commissioners  to  in- 
quire "  gut  et  quot  Ministri  et  Offidarii  vadia 
aut  alia  feoda  a  nobis  percipiunt  in  Insults 
pradictis  et  percipere  consueventnt,  et  quct  et 
cujusmodi  vadia  et  feoda,  et  d  quo  tempore,  ex 
qu6k  caus6>,  et  qualiter  et  quo  modo,  ac  de  aliis 
articulis  prtemissa  tangeniibus"  There  is 
also  another  writ  in  the  Patent  Bolls,  dated  the 
17th  day  of  February,  5  Edw.  3.,  directed  to  the 
same  parties,  commanding  them  to  take  inquisi- 
tions "  super  vero  valore  insularum  earunaem/* 
and,  amongst  other  things,  also,  *'ad  infor- 
mandum,"  *'per  hujusmodi  inquisitiones  capien* 
das  de  omnibus  et  singulis  articulis  contentis  in 
quodam  rotulo  quern  vobis  mittimus  sub  pede 
sigilli  nostri,  et  aliis  eosdem  articulos  contingen- 
tibus"  This  writ  appears  to  have  been  super- 
seded, and  a  subsequent  writ  issued,  dated  the 
1 8th  of  June  in  the  same  year,  directed  to  the 
above  mentioned  Robert  de  Norton  and  Peter 
de  Hoo,  reciting  the  former  writ,  and  assigning 
them  "  ad  supervidendum  st<Uum  Ins%Uarum 
qua  alids  extensts  non  fuerunt"  *'  et  ad  infor- 
mandum  vos,  per  inquisitiones  per  sacramentum 
(fc,  capiendas  fee.,  de  pramissis  omnibus  et 
singulis  t  et  ea  tangentibus,  in  forma  pradictA.** 
The  Extente  was  probably  an  inquisition  taken  in 
obedience  to  these  writs.  A  copy  of  the  Extente 
of  the  Island  of  Jersey  taken  before  Robert  de 
Norton  and  William  de  la  Bne,  in  5  Edw.  3.,  shows 
that  the  inquiry  in  that  case  was  for  purposes 
purely  fiscal.  But  the  articuli  in  rotulo  may 
have  related  to  the  privileges  claimed  b^  the 
inhabitants,  and,  if  so,  would  partly  explam  the 
statement  contained  in  the  Precepte  d' Assise. 

The  opinion  which  we  have  formed,  from  a 
review  of  all  the  documents,  is  that  the  instru- 
ment called  the  l*recepte  d' Assise  was  framed 
by  the  Royal  Court,  and  is  valuable  as  evidence 
of  what  the  inhabitants, at  an  early  time,  claimed 
to  be  their  customs  and  privileges ;  and  that,  so 
far  (IS  it  relates  to  the  constitution  and  jurisdic- 
tion of  the  Ro}al  Ck)urt,  it  is  of  great  importance 
in  the  present  inquiry  ;  but,  so  far  as  we  have 
been  able  to  discover,  it  derives  no  force  from 
the  approval  of  the  Justices  in  Eyre,  in  the 
manner  stated  in  the  instrument.  The  portion 
of  it  relating  to  the  Royal  Court  evidently  owes 
its  origin  to  the  Constitutions  of  King  John,  re- 
ferred to  in  our  First  Report :  but  an  attentive 
comparison  of  the  documents  shows  that  the 
liberties  granted  by  tho  Constitutions  are  greatly 
expanded  in  the  construction  put  on  them  by  the 
Royal  Court.  The  Extente  and  Precepte  d' As- 
sise are,  however,  recognised  in  the  Approbation 
des  Loix  (to  be  presently  mentioned),  and  there 
directed  to  be  kept  and  inviolably  observed. 


**  tant  pour  V Election,  E$tat  et  direction  des 
Justiciers  et  autres  Officiers  de  sa  Majesti,  que 
aussi  pour  les  Droits,  RenteSt  Reuenus,  Services, 
Hommages  et  suittes  de  Court,  apartenant^  et 
dues  a  sa  Majesti  en  cette  dite  Isle  de  Gueme- 
zeg."  And  the  Prdcepte  d' Assise,  whatever  its 
origin,  has  always  been  regarded  as  authority  in 
questions  touching:  the  jurisdiction  of  the  Royal 
Court  and  the  limits  of  the  power  of  the  Bailiff 
and  the  Governor,  as  representing  the  Crown. 

The  Approbation  des  Loix. 

The  principal  authority  for  the  law,  both  civil 
and  criminal,  in  Guernsey,  is  the  work  just 
mentioned,  entitled,  "Approbation  des  Loix, 
Coustume,  et  Usages  de  Visle  de  Guemezey, 
differentes  du  Coustumier  de  Normandie  d^an- 
ciennetS  observes  en  ladite  Isle"  It  professes, 
in  the  introductory  chapter,  to  be  a  digest  and 
arrangement  of  these  laws,  customs,  and  usages, 
made  the  22nd  of  May,  in  the  24tb  of  Elizabeth, 
by  Sir  Thomas  Leighton,  Knight,  the  then  Gover- 
nor of  the  Island,  Thomas  Wigmore  the  Bailiff, 
the  Jurats  of  the  Royal  Court,  and  the  acting 
Procureur  of  Her  Majesty,  in  obedience  to  two 
separate  Orders  in  Council  made,  the  one  at 
Richmond,  on  the  9th  October  1580,  the  other 
at  Greenwich,  on  the  80th  July  1581.  It  was 
ratified  and  approved  of  by  Her  Majesty  in 
Council  on  the  27th  of  October  1583,  in  the 
25th  year  of  Her  reign. 

This  account,  however,  conveys  a  very  inac- 
curate idea  of  the  work,  which  is  nothing  more 
than  a  series  of  remarks  upon  each  chapter  of 
Terrien's  "  Commentaires  dv  Droit  civil  tant 
pvblic  qve  privi,  obseruS  au  pays  et  Duchi  de 
Normandie,*^  stating  wherein  the  custom  of 
Guernsey  differs  from,  and  wherein  it  accords 
with,  the  law  laid  down  in  the  particular  chapter 
of  Terrien,  often  simply  using  the  expression 
"  nous  usons  de  ce  Chapitre"  An  examination 
of  the  two  Orders  in  Council  of  158U  and  1581 
shows  that  something  very  different  was  con- 
templated. The  first,  after  reciting  a  complaint 
of  the  want  of  due  administration  of  justice, 
<'  through  the  libertie,  the  Bailiffe  and  Jnratts  do 
take  unto  themselves  to  directe  theire  judgment 
by  presidents,  wherein  there  is  neyther  cer- 
taintie  nor  rule  of  justice,"  "  forsaking  the  cus- 
tomarye  of  Normandie  whereunto  they  should 
holde  themselves  in  all  points  not  restrained  or 
supplied  by  the  Booke  of  Preceptes  "  (probably 
the  Precepte  d' Assise  already  noticed)  "and 
Booke  of  Extente,"  orders  them,  in  all  matters 
not  restrained  by  those  instruments,  or  by  any 
Order  in  Council,  to  '*  follow  the  cnstomarie  oi 
Normandie,  and  according  to  the  customs 
thereof,  minister  justice  within  the  said  Isle." 
And,  after  permission  given  to  retain  their  forms 
of  proceeding  as  theretofore  had  been  usual, 
where  they  differ  from  the  forms  prescribed  by 
the  customary  of  Normandie,  "unless  in  any 
tbeire  Courts  of  Chief  Pleas  they  shall  by  assent 
of  the  States  of  the  I«le  agree  uppon  anie  orders 
tending  to  the  abridgement  of  length  of  antes," 
it  is  ordered  that  '*  the  Bailifi^  and  Jurats  shall 
joyne  unto  them  twelve  other  persons  of  the 
most  ancient  and  best  experienced  in  the  Isle, 
to  be  named  by  the  Governor,  and  shall  alto- 
gether conferre  the  sayd  customs  "  which  differ 
from  the  customary,  "with  the  customary  of 
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Kormandie.  corrected  and  amended,  in  the  reign 
of  King  Henry  the  2  of  Frauncc  "  (that  is  the 
Reformed  Custom  of  Normandy),  *'  in  matters 
touching  the  abridgment  of  length  of  sates ;  and 
suche  as  they  shall  finde  different  from  the  sayd 
cnstomary  shall  put  in  'writing,  and  send  the 
same  to  the  Lords  of  Her  Ma*"*  Privie  Coun- 
sell  before  Easter  then  next,  to  receive  their 
order  therein."  The  customs  referred  to,  as 
differing  from  the  custoim  of  Normandy,  regard 
the  right  of  succession,  partage,  dower,  retraicts 
^d  other,  like  matters,  but  appear  not  to  affect 
the  Criminal  Law  or  its  administration.  This 
Order  was  not  complied  with.  The  Order  in 
Council  of  1581,  after  reciting  that  '*the 
Bailliffe  and  Jurates  were  commanded  by  a 
former  order  from  their  Lordships,  to  sett 
down  in  writing  the  lawes  and  custom'es  used 
and  obserVed  in  that  Isle,  and  thereof  make 
a  certificate  unto  their  Lordships,  which  hath 
not  yet  been  done,"  directs  them,  with  the 
assistance  of  the  Captain,  or,  in  his  absence,  his 
Lieutenant,  and  Her  Majesty's  Procurer,  jointly, 
to  make"  such  a  booke  of  the  sayd  lawe3  and 
customes,  so  &rre  forthe  as  they  all  can  agree 
amonge  themselves  touching  the  same ;  and  if 
iher  shall  disagree  in  anie  pointe,  that  the 
Baillift)  and  Jurates  for  their  parts  shall  set 
dowiie  in  writing  arid  sehd  unto  their  Lordships 
their  *  opinions  touching  that  pointe  or  matter 
which  is  doubted  of,  and  the  said  Captain  or  his 
Lieutenant  and  Her  Majesty's  Procurer  to  doe 
ihe  lyke,  to  be  thereupon  decided  and  deter- 
mined on  by  their  sayd  LoVdships,  with  the 
advise  of  ^he  Judges  and  others  of  Her  Majesty's 
learned  Counsell,  what  is  to  be  holden  and 
observed  therein."  The  Approbation  des  Loix 
was  the  book  of  the  laws  and  customs  made  in 
obedience  to  this  Order.  It  received  the  appro- 
bation of  Her  Majesty  in  Council,  in  the  follow- 
ing terms,  according  to  the  translation  appended 
to  the  Approbation :  "  Messeigneurs  an  Con- 
i'eil  Privi  ae  la  Botjne  nostre  Souveraine  Dame^ 
aprh  avoir  veu  Sf  entendu  ^  considerd  le  con- 
ienu  de  ce  Livre,  sloUbstgnS  par  le  Sieur 
TThomas  Leighton,  Capitaine,  et  Oouvemeur  de 
risle  de  Guemezey,  les  Baillif  ^  Jurez  de 
ladite  Isle,  out  raiifii  Sf  approuvS,  ratiftent  ff 
approuvent  lex  lA)ix  et  CousHttnes  y  contenu^, 
pour  estre  observie  Sf  pratiquie  en  ladite  Isle 
de  Guernezey,  sauve  toiQours  d  sa  Mqjestd  (f 
d  ses  hotrs  j*  successeurs,  pouvoir  d'y  qjodter 
diminuer  ^  corriger  ct  soti  hofk  plaisir,  reservant 
semblahlement  ious  autres  Pritfiledges,  profits, 
droits  (f  prieminent^es  apartenant  a  sadite 
MajestS,  ses  hoirs  §f  successeurs,  sans  toutes 
fois  /tare  rriicwn  prejudice  aux  anciens  (f  legi- 
times Pri&iledgtis,  octroyie  par  cy-devant  aux 
!ffabitants  tf«f  ladite  Isle." 
'  This,  in  terms,  is  merely  a  ratification  and 
approval  of  the  laiws  and  customs  contained  in  the 
book .  The  construction  which  has  been  uniformly 
put  by  the  Royal  Court  on  this  Order  in  Coun- 
cil is  that  it  has  a  legislative  force  to  make  the 
Commentaries  of  Terrien,  coupled  with  the  book 
of  the  Grovemor,  Bailiff,  and  Jurats,  a  code  of 
law  for  the  Island.  The  effect  of  this  construc- 
tion, whether  correct  or  not,  has  in  practice 
been  to  compel  the  Bailiff  and  Jurats  to  con- 
tinue to  exercise  the  liberty,  condemned  in  the 
Order  of  Council  of  1581,  of  directing  their 


judgment  by  precedents  without  certainty  or 
rule  of  justice^ 

We  have  expressed  our  opinion  of  Terrien's 
Commentaries  in  our  First  Report.  If  his 
work  was,  in  other  respects,  unobjectionable, 
its  form  alone  would  unfit  it  for  the  purpose  to 
which  it  has  been  applied.  But  the  text,  not 
being  confined  to  the  Customary  of  Normandy, 
to  which  the  Bailiffe  and  Juratts  were  directed 
to  hold  themselves,  but  extending  to  OrUon- 
nances  of  the  Court  of  Exchequer  at  Rouen  and 
the  Parliament  of  Normandy,  aod  recent  Edicts 
of  French  Kings,  contains  laws  never  contem- 
plated by  the  Onlers  in  Council ;  and  the  notes, 
abounding  with  superfluous  discussions  in  the 
style  common  at  the  time  in  which  Terrien 
lived,  with  decisions  of  the  French  Courts  upon 
&ws  never  prevalent  in  Guernsey,  and  with 
statements  of  opinions  conflicting  one  with 
jtiiother,  form  a  worse  than  useless  groundwork 
for  h  system  of  definite  law.  The  arrangement 
of  the  treatise  appears  also  to  us  to  be  ill  judged 
tod  most  inconvenient  for  use.  In  some  cases, 
too,  the  Approbation  has  entirely  misrepre- 
sented the  meaning  of  '  Terrien.  A  cnrioos 
instance  of  this  is  given  by  Mr.  Le  Marchant  in 
his  **  Remarques  et  Animadversions  sur  V Appro- 
bation des  Loix,**  of  which  we  shall  speak  more 
fully  hereafter.  The  first  Book  of  Terrien  is 
entitled  "  Ve  la  Justice  et  dv  droit  des  Nor^ 
mans.**  It  consists  of  a  dissertation  on  the 
various  meanings  of  the  words,  right  and  justice, 
the  "  Droict"  of  the  first  chapter  of  the  Grand 
Coustumier,  and  the  ^'Justice"  of  the  third 
chapter  of  the  same  treatise  in  its  abstract  senile 
only.  But  the  framers  of  the  Approbarion, 
supposing  '*  La  Justice "  to  mean  the  legal 
functionaries,  that  being  the  jiopular  name 
under  "nhich  the  tribunal  of  the  Bailiff'  and 
Jurats  passes  in  Guernsey,  and  •*  D^oict "  to 
mean  the  revenues  of  the  Crown,  which  are 
sometimes  so  called,  make  this  remark  :  **  Au 
lieu  du  premier  livre  qui  traite  de  la  Justice  el 
du  droit  des  Normands  nous  avons  accoustumS 
d^user  suivant  le  Uvre  apelld  VEtente  du  Roy  el 
Pricepte  de  l* Assise,**  which  treat,  as  we  have 
before  pointed  out,  of  legal  functionaries  and 
revenues  of  the  Crown,  but  contain  nothing 
relating  to  Justice  or  Droict  in  the  sense 
attached  to  those  woids  in  the  first  chapter  of 
Terrien. 

'The  work  so  executed  was  not  satisfactory  to 
the  people  of  Guernsey.  In  the  answers  of  the 
Lords  of  the  Priv^'  Council,  in  1605,  to  a  re- 
quest on  the  behalf  of  the  inhabitants  that  "  the 
Booke  of  their  laws  of  that  Isle  made,  anno  1588, 
but  remaining  imperfect  and  supposed  to  bo  in 
many  poyntes  erronious,  may  be  re-examined, 
reformed  and  made  perfect,"  it  is  answered 
<*that  the  Bailiffe  and  Juratts  of  Guernsey, 
calling  to  them  such  assistance  as  the  generale 
Estates  of  the  whole  Isle  shall  holde  to  be  most 
sufficient,  both  for  their  understanding  and  in- 
tegritie,  shall  sett  downe  a  faire  Booke  agreeablie 
to  the  Local  Customes  which  that  Isle  hath  ever 
observed  in  the  course  of  Justice  amonge  them- 
selves, which  being  orderly  made  np,  they  shall 
present  the  same  to  the  Lordes  of  the  Privy 
Counsell,  and  from  them  receave  cither  correc- 
tion or  confirmation,  as  in  their  wisedomes,  after 
conference  with  the  compilors  thereof,  shall  b« 
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thought  hest  for  the  Groyernment/'  This  *'faire 
hooke  **  was  never  made,  whether  from  inability 
to  agree  amongst  themseWes  as  to  what  was  the 
law,  or  from  a  desire  to  continae  that  state  of 
nncertainty  which  leaves  so  wide  a  scope  for  the 
discretion  of  the  Court,  and  is  so  favourable  to 
the  extension  of  its  power. 

In  the  5th  of  James  the  First,  however,  a 
commission  issued  under  the  Great  Seal,  directed 
to  Sir  Robert  Grardiner,  Knight,  and  James 
Hussj,  Doctors  of  the  Civil  Law,  reciting  that 
the  Crown  was  informed  that  there  were  "  divers 
matters  concerning  the  state  and  government  of 
those  Isles  "  (Jersej  and  Ouemsey),  *'  that  do 
require  reformation  and  amendment,  bj  reason 
of  many  defects  and  ambiguities,  which  either 
through  the  length  and  alteration  of  times,"  [or] 
"  by  &e  misinterpretation  and  wrongful  use  and 
practice  of  persons,  had  grown  and  risen  in  the 
laws,  customs,  and  forms  of  government  in  those 
Isles,"  and  authorizing  the  Commissioners, 
among  other  things,  "to  enquire  and  to  take 
knowledge  of  all  such  defects,  ambiguities,  and 
imperfections,  as  are  to  be  found  in  the  laws, 
customs,  and  Government  of  the  said  Isles,  and 
have  grown  by  the  means  before  mentioned; 
and  to  consider  of  them,  and  how  they  may  be 
reformed  and  amended."  In  obedience  to  the 
Koyal  commands,  the  Commissioners  heard  the 
complaints,  as  well  of  the  community  at  large 
as  of  the  several  parishes  of  Guernsey,  and 
made  such  orders  in  the  matters  as  seemed  to 
them  necessary.  These  are  called  "  Riglemens 
des  Commissairea  Royaux,  Envcyis  par  S.  M. 
Le  Roi  Jaquea  /.,  V Annie  1607."  They  have 
always  been  received  as  authority  in  the  Island ; 
and  we  were  frequently  referred  to  them  during 
the  progress  of  the  inquiry.  The  second  article 
of  t^e  general  complaint  of  the  people  against 
His  Majesty's  Justices  of  the  Isle  of  Guernsey, 
the  Bailiff  and  Jurate,  especially,  is  "  that  the 
i>ook  of  laws  is  confused,  containing  some  con- 
tradictions, and  more  uncertainties  ;  so  that  the 
judges  have  very  few  certaiu  rules  and  directions 
for  the  administration  of  justice,  whereof  pro- 
ceedeth  the  diversity  of  sentences  and  judg- 
ments, to  the  great  hurt  of  the  people ;  and  ^ct 
in  the  laws  certain,  the  justices  often  times  dis- 
pense themselves  from  the  due  observation 
thereof."  To  which  the  answer  of  the  Commis- 
sioners is :  <*  Albeit  that  we  cannot  find  by  any 
proof  hitherto  made  before  us,  that  the  Justices 
have  taken  or  given  unto  themselves  any  such 
dispensation  as  is  mentioned ;  ^et  it  is  acknow- 
ledged that  their  book  of  laws  us,  in  many  points, 
uncertain,  defective,  and  imperfect,  and  therefore 
the  Bailiff,  and  Justices,  with  one  consent,  in 
the  name  of  the  rest  of  the  inhabitants,  and  for 
that  special  care  which  they  seem  to  have  of  the 
common  good  of  the  Island,  have  requested  in 
like  manner  as  they  of  Jersey  have  done  before 
them,  that  we  would  be  pleased  to  join  with 
them  in  a  petition  to  the  King's  Majesty,  for  the 
appointing  of  some  chosen  Commissioners,  lo 
whom  authority  may  be  given  to  set  down  such 
points  as  in  their  old  laws  they  find  worthy  of  a 
reformation,  or  else  of  a  new  law  to  be  estab- 
lished: which  being  done  with  their  three 
Etats,  they  wiU  cause  the  same  to  be  brought 
into  England,  there  to  be  considered  of  by  the 
best  learned,  as  well  in  the  Common  Law  as  the 


Civil  Law,  and  then  present  the  same  to  the 
Lords  of  His  Majesty's  most  honourable  Privy 
Council,  that  so  likewise  they  giving  their  ap- 
probation to  the  same,  by  His  Majesty's  royal 
assent,  under  the  great  seal,  it  may  be  con- 
firmed." 

We  have  not  been  able  to  discover  that  this 
recommendation  was  ever  carried  into  effect: 
and  Terrien,  coupled  with  the  Approbation,  has 
continued  to  be  treated  as  the  exposition  of  the 
laws  and  customs  of  the  Island  of  Guernsey  to 
the  present  day.  These  constitute  much  the 
greater  part  of  what  is  commonly  termed  "  the 
written  hiw." 

The  Twelfth  Book  of  Terrien  treats,  *M>m 
Crimes  et  Procez  Crimineh,**  The  existing 
Criminal  Law  of  Guernsey  mainly  consists  of 
such  parts  of  it  as  received  the  confirmation  of 
Queen  Elizabeth  in  the  manner  above  stated. 

Besides  the  written  law  found  in  Terrien  and 
the  Approbation,  which  derives  its  authority 
from  the  legislative  act  of  the  Crown,  records  of 
the  proceedings  of  the  Court  are  preserved  at 
the  office  of  the  Greffe,  which  have  the  force  of 
precedents  in  doubtful  cases.  No  digest,  how- 
ever, of  the  decisions,  nor  index  to  the  cases, 
exists;  but  the  Advocates  keep  collections  of 
cases  which  are  cited  as  authorities  for  the 
guidance  of  the  Court, 

The  criminal  procedure  in  Terrien  being  very 
similar  to  that  in  force  in  France  before  the 
first  Bevolntion,(a)  the  older  French  Criminal 
Jurists,  more  particularly  Pothier,  Jousse,  and 
De  la  Combe,  come  to  be  considered  as  autho- 
rity. 

The  modern  French  and  English  text  writers 
are  also  cited  in  illustration  of  the  principles  of 
the  Criminal  Law. 

A  work  frequently  referred  to,  in  the  discus- 
sion of  questions  arising  on  Terrien  and  the 
Approbation  des  Loix,  is  "  Remarques  et  Anim- 
adveraions  sur  V Approbation  dea  Lois  et  Coua- 
tumier  de  Normandie  usitiea  es  Jurisdictions  de 
Cruemezi,  et  particidierement  en  la  CourRoyale 
de  la  ditte  Isle.  Par  Thomas  le  Marchant" 
The  author  was  a  Presbyterian  minister,  who 
lived  in  the  middle  of  the  17th  century,  and  had 
devoted  a  great  portion  of  his  time  to  the  study 
of  the  laws  and  customs  of  his  country.  His 
treatise  has  been  recently  published  by  order  of 
the  Royal  Court :  and  its  value  is  best  expressed 
by  the  following  extract  from  the  introductory 
notice  of  the  work  by  the  members  of  the  Court 
who  had  been  intrusted  with  its  publication: 
**  En  mettant  sous  les  yeux  du  public  les  Ke- 
marques  et  Animadveisions  du  £6v.  Thomas  \f 
Marchant,  le  public  est  pr^venu  que  ce  n'est  pas 
le  dessein  de  la  Cour  de  confirmer  ou  approuver 
touies  les  opinions  de  cet  ecrivain ;  son  unique 
objet  ^tant  de  fournir  aux  habitan.;  l*occasion  de 
s'instruire  sur  I'origine  do  nos  coiitumes  locales 
et  sur  les  cbangements  qu'elles  ont  ^pronve  4 
diverses  ^poques.'* 

We  do  not  find  that  any  Charter  granted  by 
the  Crown  has  materially  contributed  to  estab- 
lish or  modify  either  the  Criminal  Law  or  the 

(a)  See  Esmein,  Histoire  de  la  Procedure 
Oriminelle  en  France  et  sp^cialement  de  la 
Froc^ure  Inquisitoire  depuis  le  xiii*  sidcle 
jusqn'ik  nos  jours,  Paris,  1882. 
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CriminAl  Tribunals  of  Quernsey^  with  the  excep- 
tion of  the  instrument  called  the  Constitutions 
of  King  John,  which  we  have  found  it  necessary 
already  to  describe  in  the  course  of  our  remarks 
on  the  Customary  Law,  from  its  provisions 
having  been  at  different  times  incorporated  with 
customary  privileges,  and  indeed  spoken  of  as 
such. 

Orders  in  Council, 

All  Orders  of  Your  Majesty  in  Council  have 
the  force  of  law  in  Guernsey,  aa  in  Jersey,  pro- 
pria vigore ;  whether  they  originate  in  the 
Privy  Council,  or  are  in  confirmation  of  enact- 
ments of  the  local  legislature,  or  direct  the  appli- 
cation of  some  Act  of  Parliament  not  originally 
intended  to  take  effect  in  the  Island.  The  mode 
of  promulgation  is  by  reading  the  Order  in  full 
Court,  after  which  it  is  registered  at  the  Grefie. 
It  is  considered  to  take  effect  from  the  date  of 
its  registration.  But,  except  to  that  extent,  an 
Order  in  Council  derives  no  effect  from  regis- 
tration ;  and  the  Court  has  no  discretion  with 
respect  to  its  registration,  but  is  bound,  on  its 
reception,  to  register  it,  without  in  any  way  sus- 
pending its  operation. 

Legislative  Powers  of  the  Royal  Court, 

The  Boyal  Court  claim,  and  have  exercised 
from  the  beginning  of  the  15th  century,  the 
right  of  acting  as  a  legislative  body  at  certain 
Courts,  called  Chefs  Plaids.  The  Boyal  Court 
consists  of  the  Bailiff  and  Twelve  Jurats ;  the 
manner  of  the  appointment  and  election  of 
these  functionaries  will  appear  hereafter.  The 
Chefs  Plaids  are  held  three  times  in  the  year : 
on  the  first  Monday  after  the  15th  January; 
the  first  Monday  after  Easter  week  ;  and  the 
first  Monday  after  the  S9th  of  September.  The 
Bailiff  and  at  least  seven  Jurats,  with  the  Pro- 
cureur  and  Controle  de  la  Beine,  constitute 
these  Courts.  The  Governor,  also,  has  the 
right  to  be  present ;  the  Crown  vas»als  attend 
to  do  homage;  and  one  of  the  constables  of 
each  parish  is  also  bound  to  appear,  by  virtue 
of  an  Ordinance  of  the  Chefs  Plaids  made  in  the 
early  part  of  the  present  century.  The  law  is, 
in  fact,  always  proposed  by  the  Law  Officers  of 
the  Crown.  The  enacting  power  rests  with  the 
Bailiff  and  Jurats  alone,  after  hearing  the  con- 
clusions of  the  Law  Officers ;  if  thf^  votes  be 
equally  balanced,  the  Bailiff  has  a  casting  vote, 
besides  his  original  vote.  But  the  constables 
have  the  right  of  making  observations  in  favour 
or  disapproval  of  any  proposition  submitted  to 
«the  Court.  Private  individuals  also,  whose 
interests  are  likely  to  be  affected  by  the  pro- 
posed law,  may  be  heard  in  person  or  by  coun- 
sel against  it.  The  Governor  possesses  no  veto ; 
but,  in  the  event  of  any  provision  affecting  his 
rights  or  duties,  it  is  usual  to  submit  it  to  him 
for  his  approval  prior  to  its  being  proposed ; 
and,  although  his  consent  is  not  necessary  to  its 
enactment,  it  would  probably,  in  the  absence  of 
such  consent,  be  disallowed  by  the  Privy  Coun- 
cil on  his  complaint.  The  laws  so  passed  are 
called  Ordonnances.  They  take  effect  by  the 
mere  power  of  the  Royal  Court  without  the 
intervention  or  approbation  of  the  Lords  of 
Your  Majesty's  Privy  Council,  or  the  assent 
of  Your  Majesty's  Governor  in  the  Island,  or 


the  concurrence  of  the  general  body  of   the 
people. 

The  origin  of  a  power  so  extensive  is  not 
clearly  ascertained,  nor  the  limits  within  which 
it  can  be  lawfully  exercised  accurately  defined. 
We  were  referred  to  an  article  contained  in  an 
Order  in  Council,  of  the  date  of  1568,  as  the 
earliest  recognition  of  this  right  by  the  Crown. 
It  is  in  the  following  terms : — "  Item,  that  all 
Grannts  and  Confirmacions  of  Priviledgcs  from 
the    Queen's    Majestic,    and    her    Progenitors 
shalbe  alwayes  inviolably  observed,  maynteyned 
and  kepte  in  foroe  with  the  credit  of  the  Bailyeff 
and  Juratts,  to  be  obeyed  in  all  their  ordinanes 
made  and  to  be  made  for  the  good  Governmente, 
Suretie,  and  Quietnes  of  the  said  Isle.    And 
that  noe  officer  or  Mynister  of  Justice  be  at  anie 
tyme    hereafter   resistid,    ympeched,   or   ym- 
prysoned  for  executinge  the  Seutences,  Ordin- 
aunces,  and  Conttitucions  aforesaid,  but  mayn- 
teyned and  assisted  according  to  the  Lawes, 
Usages,  and  anncyente  Customs  of  the  Isle." 
We  were  informed  that  this  provision  grew  oat 
of  the  imprisonment  of  a  constable  by  the  then 
Governor  for  having  executed  an  Ordonnanoe  of 
the  Boyal  Court:  and  it  was  argued  that  it 
recognised  the  right  of  the  Boyal  Court  to  make 
Ordonnances  generally  for  the  good  government, 
surety,  and  quietness  of  the  Island.    We  have 
not  been  able  to  obtain  the  whole  of  the  pro- 
ceedings in  the  case  so  as  to  form  an  accurate 
opinion  on  the  effect  of  the  particular  order ; 
but  it  was  clearly  proved  to  us,  from  the  Appro- 
bation des  Loix,  Uiat  Ordonnances  were  made 
by  the  Court  at  Chefa  Plaids  at  the  time  of 
that  work  and  long  before,  with  respect  to  the 
repair  of  roads,  the  assize  of  bread,  the  regula- 
tion of  public  amusements,  the  right  of  sporting, 
and  other  subjects  of  local  police. 

Similar  powers  appear  to  have  been  exercised 
by  the  Justices  itinerant  in  their  Assizes.  We 
have  inspected  rogulations,  called  their  **  Ordi- 
nationes  et  praecepta,**  dated  1 7  Edw.  2.,  which 
bear  a  strong  resemblance  to  the  Ordonnances 
of  the  Boyal  Court.  These,  however,  might  de- 
rive their  authority  from  the  Boyal  Commission 
directed  to  the  Justices. 

The  Jurats,  in  an  answer  transmitted  to  the 
Privy  Council  on  the  10th  of  January  I7d7» 
thus  define  the  powers  of  the  Boyal  Court: 
"  We  never  pretended  to  be  invested  with  the 
power  and  authority  of  making  laws,  and  it  is 
what  neither  we  nor  our  predecessors  before  us 
ever  assumed;  but  we  beg  to  acquaint  your 
Lordships,  that  this  Court  has  always,  aa  well 
by  the  nature  of  our  constitution  as  by  virtue  of 
sundry  charters  from  the  Crown,  and  other  ex- 
press orders  in  Council,  deemed  itself  authorised 
and  empowered  to  make  regulations,  and  set 
down  such  rules  and  methods  as  were  necessary 
for  enforcing  and  patting  in  due  execution  the 
laws  of  the  Island."  The  practice,  however,  hai 
greatly  exceeded  these  limits.  The  received 
opinion,  at  present,  as  to  the  limit  of  the  legisla- 
tive power  of  the  Court  in  Chefs  Plaids,  is  that 
it  is  incapable  of  passing  and  enforcing  Ordon* 
nances  which  militate  against  any  Order  in 
Council  or  any  other  law  passed  by  an  authority 
superior  to  that  of  the  Boyal  Court,  but  that  ita 
power  in  other  respects  is  unrestrained.  The 
application  of  the  rule  was  illustrated  by  the 
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inabilitj  of  the  Court  in  Chefs  Plaids  to  alter 
the  law  with  respect  to  the  admissibility  of  wit- 
nesses without  the  intervention  of  the  PriTj 
Council,  the  objection  to  their  admissibility 
existing  in  a  chapter  of  Terrien,  confirmed  by 
the  Approbation  des  Loix.  This  rule,  if  strictly 
obsenred,  would  still  leave  a  wide  scope  for 
legislation.  But  much  of  Terrien,  ihough 
sanctioned  by  the  Approbation,  has,  as  we  shall 
have  occasion  to  remark,  ceased  to  te  law ;  and 
other  provisions  have  been  substituted  without 
any  other  authority  for  the  change  than  the 
practice  of  the  Court.  The  principal  Ordon- 
nances  at  present  in  force  regulate  law  pro- 
ceedings, the  highways,  the  harbours,  the  right 
of  gaucring  vraic,  or  sea-weed  for  manure,  the 
importation  and  exportation  of  provisions,  and 
the  mode  of  taxation.  The  duties  and  discipline 
of  the  militia  are  also  regulated  by  Ordonnances 
of  the  Koyal  Court.  Obedience  is  enforced  by 
fine  and  imprisonment ;  and  no  appeal  lies  from 
any  sentence  of  the  Court  in  execution  of  their 
provisions. 

It  has  already  been  stated  that  all  laws,  ex- 
ceeding the  limit  within  which  the  Ordinances 
of  the  Royal  Court  are  confined,  require  the 
confirmation  of  Your  Majesty  in  Council.  This 
extends  to  laws  passed  by  the  States  of  the 
Island,  as  distinguished  from  Ordinances  of  the 
Royal  Court  in  Chefs  Plaids. 

The  States  of  Guernsey. 

The  legislative  functions  of  this  body  are 
very  limited.  The  initiative  belongs  to  the 
Royal  Court,  where  the  projected  law  must  be 
first  discussed  and  adopted  before  it  can  be  sub- 
mitted to  the  States.  If  it  is  passed  by  the 
States,  it  is  transmitted  to  the  Privy  Council  for 
confirmation :  if  it  is  rejected,  the  measure  falls 
to  the  ground. 

The  histoiy  of  the  States  is  involved  in  much 
obscurity.  It  is  probable  that  tbey  originally 
were  constituted  on  the  model  of  the  Trois 
Etats  in  Normandy ;  the  Bailiff  and  Jurats 
corresponding  with  the  Nobloese ;  the  Rectors 
of  the  parishes  answering  to  the  Clergy ;  and 
the  Douzaincs,  an  elected  body  in  each  parish, 
representing  the  Tiers  Etat.  Tbey  possessed 
certain  legislative  functions,  said  to  be  distinct 
from  those  of  the  Royal  Court  in  Chefs  Plaids, 
being  convened  for  the  discussion  of  certain 
matters  designated  as  "affaires  politiques," 
chiefly  referable  to  the  election  of  the  Jurats 
and  local  taxation.  The  practice,  however,  of 
assembling  them  for  legislative  purposes  had 
fallen  into  disuse  at  the  time  of  the  Approba- 
tion des  Loix.  The  passage  in  the  Approbation 
to  the  seventh  chapter  of  the  second  book  of 
Terrien,  which  treats  '*  Des  gens  des  trois  ^tats," 
is  as  follows :  **  Nous  rCavons  aecoustume  en 
cette  Isle  d^cLvoir  Gens  de  trois  Estats ;  nuits 
ttmtes  les  affaires  politiques  sefont,  par  /'  advis 
du  Gouuerneur,  Baillif  et  Jurez  de  la  Cour 
Rojalle;  apris  avoir  par  Us  Connestables, 
counu  le  vouloir  de  la  GineralUe  du  Peuple." 
Mr.  Le  Marchant,  in  his  "  Remarques  et  Anim- 
adversions sur  I'Approbation  des  Loix,"  refers 
this  to  the  usurpation  of  the  Royal  Court.  His 
wcrds  are,  *'  Ces  autheurs  de  TApprobation 
ayiint  rejett^  les  deux  autres  Estats ''  (that  is, 
les  Ministres  et  le  Peuple),  "  se  soot  acquis  une 


dictature  perp^tnelle,  par  laqaelie  ils  m&mgent 
a  lenr  poste  les  privileges,  disposent  des  deniers 
publics,  et  impotent  taxes    sur   lee  habitants 
quand  bon  leur  semble ;  et  quant  an  vouloir  ou 
consentement  du    peuple    par    la  bouche  des 
connestables,  ce  n'est  plus  qu'un  ombre  sans 
corps  de  la  puissance  ancienne  des  dits  estats ; 
la  Justice  "  (that  is.  La  Cour  Royale)  "  empor- 
taut  k  present  les  affaires  de  haute  lucte,  les 
connestables  n'osants  ou  ne  gagnants  rien  de 
teigiverser,  teUement  que  le  plus  sonvent  ils 
acquiescent  k  des  choses  dont  la  g^n^ralit^  du 
peuple  n'a  pas  seulement  ouy  parler."    In  the 
year  1605»  after  the  date  of  the  Approbation, 
but  before  the  time  at  which  Mr.  Le  Marchant 
wrote,  the  States  were  revived,  on  the  petition 
of  the  inhabitants,  by  an  Order  in  Council  in  the 
following  terms:    "Furthermore,  where    it    is 
desired  that  the  ancient  use  and  authoritie  of 
assembling  the  three  States  of  the  Island,  for 
ordering  the  principale  affaires  thereof,  may  be 
re-established ;  this  request  seemeth  reasonable 
and  according  to  the  anncient  custome  of  the 
said  Isle,  thought  meete  to  be  graunted."    The 
three  Estates  of  the  Island  were,  thereupon, 
re-established  according  to    ancient  use;   but, 
on  the  issuing    of  the  Royal  Commission  of 
inquiry,  before  referred  to,  in  the  5th  of  James 
the  First,  amongst  the  petitions  from  the  parish 
of  St.  Peter  Port  concerning  the  general  good 
of  the  Isle,  it  is  prayed  that "  an  order  be  made 
for  the  formal  composing  of  the  General  Estates 
of  the  Isle;  what  number  of  persons,  and  of 
what  calling  and  quality  ;  the  manner  of  their 
election  and  admission  into  that  company,  and 
what  shall  be  the  authority  of  the  siud  company 
in  general."    Alio  that  "  hereafter  the  number 
which  shall  be  appointed  for  the  third  Estate  or 
Commons,  be  chosen  indifferently  upon  all  the 
Isle,  of  the  most  sufficient,  without  respect  of 
their  dwelling,  in  the  same  manner  as  the  Jurats 
shall  be  chosen."    The  answer  of  the  Commis- 
sioners is,  that,  **  upon   conference  had  with 
the   Bailiff  and  Justices,   they  find  no  such 
difficulty  in  the  ordering  and  composing  of  all 
the  Estates  of  this  Isle ;  but  that  the  Bailiff  and 
Jurats,  according  to  their  ancient  customs,  may 
order  the  same  as  shall  be  needful." 

The  present  constitution  of  the  States  of 
Guernsey  is  settled  by  an  Order  in  Council  of 
the  13th  of  December  1844,  confirming  an  Acte 
of  the  States  for  that  purpose.  In  order  to 
make  its  provisions  intelligible,  it  will  be  neces- 
sary to  state  the  mode  in  which  the  parochial 
Douzaines  are  constituted. 

The  parochial  Douzaines, 

There  are  eight  parishes  only  in  Guernsey  for 
ecclesiastical  purposes,  each  of  the  eight 
having  a  rector  appointed  by  the  Crown ;  but 
for  municipal  purposes  there  are  ten.  Each  of 
these  has  its  Douzaine,  consisting  of  certain 
members,  called  Douzeniers,  who,  together  with 
the  Constables,  form  the  Council  of  the  parish. 
They  provide  for  the  relief  of  the  native  poor ; 
attend  to  the  repair  of  the  roads ;  and  make  the 
parochial  rates.  The  practice  is  to  rate  no  one 
in  the  country  parishes  who  does  not  possess 
seven  quarters  of  wheat  rent,  equivalent  to  a 
capital  of  140/. ;  and  no  one  in  the  town  parish 
who  does  not  possess  a  capital  of  at  least  ten 
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^aartera,  eqaWalent^  to  SOO/.  The  ratepayers 
in  each  pari«k  eleet  .the  DoBxenierB  and  the 
Gomtables/  There  are  two  Oo&stableB  in  eaeh 
parish.  Their' duties  arc  not  confined  to  acting 
as  Peace  Officers.  They  also  preside  at  the 
meetings  of  the  Donzaine  in  their  respective 
parishes,  are  the  treasurers  of  the  public 
moneys,  and,  pcior  to  the  biw  of  1844,  were  the 
representatives  of  the  Douzaine  in  the  States, 
when  acting  as  what  were  termed  States  of 
Deliberation.  They  are  compelled  to  serve  for 
one  year ;  but,  unless  successors  be  elected,  they 
continue  to  serve  for  three  years  ;  at  the  end  of 
that  period  there  must  be  a  new  election  ;  but 
the  same  persons,  if  they  consent  (not  other- 
wise), may  be  reelected.  The  Douzeniers  are 
elected  for  life  from  those  who  have  served  the 
office  of  Constable ;  they  must  also  be  assessed 
in  the  parish  books  at  not  less  than  ten  quarters 
in  the  ooontry  parishes,  and  not  less  than  thirty 
quarters  in  the  parish  of  St.  Feter  Port.  They 
are,  however,  entitled  to  their  discharge  after 
attaining  the  age  of  sixty  years :  they  also 
vacate  their  offioe  if  they  cease  to  reside  in  their 
respective  parishes,  and  are  liable  to  be  re- 
moved for  sufficient  cause  by  decree  of  the 
Royal  Court.  To  have  served  the  office  of 
Constable  and  DouBenier  is  a  common  introduc- 
tion to  the  office  of  Jurat.  The  number  of 
Douzeniers  in  each  parish,  as  the  name  imports, 
was  originally  twelve.  By  ancient  usage,  the 
parish  of  St.  Feter  Port  had  twenty,  and  the 
parish  of  the  Vale  sixteen,  that  is,  twelve  for  one 
district,  called  the  Clos  du  Val,  and  four  for  the 
remaining  district,  called  L'Epine.  The  law  of 
1844,  however,  has  greatly  increased  the  Dou- 
zeniers for  St.  Peter  Port,  by  creating  in  that 
parish  four  Cantonal  Douzaines  of  twelve  mem- 
bers each,  in  addition  to  the  parochial  Douzaine 
of  twenty,  making,  in  the  whole,  sixty-eight 
Douzeniers  for  the  town  parish  and  its  can- 
tons. The  augmentation  of  the  number  of 
their  Douzeniers  had  been  long  claimed  by  the 
inhabitants  of  the  town  parish*  In  their  peti- 
tion to  the  Commissioners  in  the  reign  of  James 
the  First,  they  state  that  "  time  out  of  mind, 
this  said  town  and  parish  of  St.  Peter  Port  did 
stand  in  all  elections  of  public  persons  and  other 
affairs  that  do  concern  the  state  of  the  Isle,  for 
the  third,  even  as  the  said  parish  sustained  the 
third  part  of  all  public  charges  in  subsidies  and 
taxations."  They  complain  that  « the  Bailififo 
and  Jurats  have  lately  in  the  proceeding  to 
public  elections,  deprived  the  same  parisn  of 
her  ancient  preferment  and  advantage,  reducing 
her  to  the  same  order  and  degree  that  the  lesser 
parishes  of  the  Isle  holdeth."  The  Com- 
missioners, in  their  answer,  state  that  '*  there 
was  never  any  such  privileges  or  pre-eminence 
allowed  to  the  said  parish,"  and  proceed  to  lay 
down  certain  laws  for  the  election  of  officers, 
placing  the  right  in  the  Bailiff  and  Jurats, 
with  the  Constables  and  Douzeniers  of  every 
parish." 

The  Bailiff,  the  Jurats,  the  Rectors,  the  Pro- 
oureur,  the  Constables,  and  Douzeniers  of  the 
Town  Parish  and  its  Cantons,  and  the  Constables 
and  Douzeniers  of  the  Country  Parishes,  now 
constitute  the  body  of  the  States  when  acting  in 
the  character  of  Stats  d'Slection.  Thus  the 
States  of  Election  consist  of  328  members ;  the 


Bailiff,  the  eight 'Beetoiis,  and  the  Procureur, 
appointed  by  the  CroVn;  the'  twdve  Junlts; 
elected  for  life  by  the  States ;  ihh  180  Dou- 
zeniers, elected  for  life  by  the  ratepayers  of 
their  respective  Parishes  and  Ctotons,  from  a 
select  body,  namely,  those  who  have  Served  the 
office  of  Constable;  and,  lastly,  th'(6  SO  Con- 
stables, also  elected  by  the  ratepayers  far  three 
years.  When  the  States  are  assembled  fbt  the 
purpose  of  legislation,  under  the  name  of  Lea 
Etats  de  Deliberation,  the  Bailiff,  the  Jurats, 
the  Rectors,  and  the  Procureur,  alone  possess, 
as  indiriduals,  a  vote,  the  Parochial  and  Can** 
tonal  Douzaines  being  represented  by  Deputies, 
in  the  following  manner:  the  Parochial  Dou- 
zaine of  the  town  parish  sends  two  Deputies  to 
the  States  of  Deliberation,  and  eanh  of  its 
Cantonal  Douzaines  one,  in  all  six  Deputies 
representing  the  Douzaines  of  St.  Peter  Fort 
Each  of  the  country  Douzaines  sends  one 
Deputy,  in  all  making  nine  Deputies  representing 
the  country  Douzaines.  The  whole  number 
amounts  thus  to  37. 

The  Constables  thus  form  the  only  popular 
element  in  the  States,  and  form  a  part  of  them 
only  when  they  are  acting  as  States  of  Election. 
The  States  of  Election  elect  the  12  Jurats  and 
an  officer  called  the  Pr^vdt,  whose  functions 
nearly  resemble  those  of  an  English  sheriff. 
Each  member  of  the  States  of  Election  has  a 
single  vote.  The  legislative  functions  of  the 
States  are  confined  to  the  States  of  Deliberation. 
They  are  convoked  by  the  Bailiff,  who  is  the 
President  of  the  Assembly,  after  conference 
with  the  Lieutenant- Grovernor.  Their  absolute 
power  of  taxation  is  limited  to  levying  general 
taxes,  not  exceeding,  in  the  course  of  each  year, 
the  amoimt  of  a  penny  per  quarter.  If  they 
impose  a  heavier  tax,  this  must  be  confirmed, 
first  by  the  States  of  Election  and  then  by  the 
Crown  in  Council,  to  make  it  legal.  Their 
power  of  passing  laws  is  limited  to  the  discus- 
sion of  projects  of  law  sent  up  to  them  from  the 
Court  of  Chefs  Plaids,  which  consist  of  laws 
considered  to  be  beyond  the  power  of  the  Chefs 
Plaids.  If  such  laws  are  confirmed  by  the 
States  of  Deliberation,  they  still  require  the 
assent  of  the  Crown  in  Privy  Council. 

No  authorised  collection  of  the  acts  of  the 
local  Legislature  exists  in  print. 

Acta  of  Parliament, 

Acts  of  the  Imperial  Legislature  in  which  the 
Island  is  named,  either  specifically  or  by  neces- 
sary intendment,  also  have  the  force  of  law  in 
Guernsey.  The  course  is  for  the  Clerk  of  the 
Council  to  transmit  them  to  the  Grovemor  and 
the  Royal  Court  with  an  order  to  register  them, 
expressing  that  the  registration  is  not  essential 
to  their  validity,  but  is  directed  in  order  that 
the  inhabitants  may  take  notice  of  them,  and 
govern  themselves  accordingly.  This  mode  of 
proceeding  was  adopted  in  consequence  of  the 
Court  suspending  the  registration  of  an  Act  of 
Parliament  in  1806,  and  has  been  followed  ever 
since. 

Questions  of  practical  difficulty  often  occur 
with  respect  to  Acts  of  Parliament  which  have 
been  registered.  First,  the  provisions  of  an 
Act  in  which  the  Island  is  expressly  named  are 
often  inapplicable  to  the  state  of  things    in 


ii8d] 


•Appendix  O, 


[1190 


GaeniBey  and  incapable  of  taking  effect  there. 
Secondly,  Acts  ar6  transmitted  in  which  the 
Island  is  not  named,  either  expressly  or  b^  in- 
tendment, with  the  ordinary  direction  to  register. 
In  the  first  case,  the  Act  would  seem  to  be 
merely  inoperative.  In  the  second,  it  in  ques- 
tionable whether  it  has  the  force  of  law,  seeing 
that  it  derives  no  validity  in  the  Island  from  the 
act  of  registration  nor  from  the  terms  of  its 
enactment.  Acts  of  Parliament  are  also  often 
transmitted  for  registration  long  after  they  are 
passed,  when  it  becomes  questionable  whether 
they  take  effect  from  the  time  of  their  enact- 
ment in  England  or  of  their  promulgation  in 
Guernsey.  We  think  that  these  points  deserve 
the  attention  of  Tour  Majesty's  Privy  Coimcil 
and  of  the  Imperial  Legislature. 

The  Criminal  Law  in  Guernsey. 

We  now  proceed  to  give  an  account  of  the 
Criminal  Law,  as  existing  in  the  Island  of 
Guernsey  and  its  dependencies.  In  f.o  doing, 
we  shall  necessarily  be  led  to  repeat  many  of 
the  remarks  made,  in  our  First  Report,  with 
respect  to  the  Criminal  Law  of  Jersey.  The 
same  causes  have  produced  similar  results  in 
both  Islands.  The  ancient  law,  as  found  in 
Terrien,  is  most  defective,  both  in  the  definition 
and  classification  of  crimes  and  in  the  annexa* 
tion  of  specific  punishments  to  particular  offen- 
ces. There  have  been  no  legislative  enact- 
ments since  the  Approbation  des  Loix  to  supply 
these  deficiencies.  The  necessary  consequence 
is  that  cases  have  continually  arisen,  not  pro- 
vided for  by  the  written  law,  with  which  the  Court 
has  been  compelled  to  deal  by  an  exercise  of  its 
general  criminal  jurisdiction,  and  to  punish 
according  to  what,  under  the  circumstances, 
appeared  to  be  expedient.  According  to  the 
I^dcepte  d' Assise,  the  Jurats  possess  "  la  cog- 
naissance,  jurisdiction,  precognition  et  juge- 
mens  en  la  compagnie  du  dit  Bailliff  de  toutes 
matieres  de  causes  ciuilles  et  criminelles 
esch^antes  en  la  ditto  Isle  toutes  fois  et 
quantes."  This  is  considered  to  confer  on  the 
Koyal  Court  the  right  to  try  and  punish  every 
offence  against  society ;  whatever,  in  point  of 
fact,  is  malum  in  ae.  Consequeotly,  in  all 
cases  where  the  law  had  not  affixed  a  specific 
punishment  to  the  act,  the  Court  has  been 
forced  to  award  punishment  in  its  discretion  on 
every  case  as  it  arose,  or  to  exercise  a  quasi 
legislative  power,  by  creating  a  precedent  to 
govern  future  cases  on  a  recurrence  of  the 
offence.  The  former  course  has  mostly  pre- 
Tailed  in  Guernsey.  In  all  cases  not  provided 
for  by  the  written  law,  the  Court  assumes  to  act 
arbitrarily,  with  repird  both  to  the  mode  of 
trial  and  to  the  punishment  it  inflicts.  But,  in 
Home  even  of  the  few  instances  in  which  par- 
ticular punishments  are  mentioned  in  Terrien 
in  connection  with  particular  offences,  a  different 
punishment  is  now  inflicted.  The  Procureur 
endeavoured  to  account  for  this  on  the  ground 
tliat  by  the  general  law,  as  laid  down  in 
Terrien,  the  punishment  of  offences  u  left  in 
the  discretion  of  tlie  judfe.  In  support  of  this, 
he  referred  to  the  following  passage  from 
Lib.  xii.,  chap,  xxxix. :  "  I^es  peines  des  crimes 
sont  toutes  arbitraires  en  ce  Boyaume  "  (that  is 
the  kingdom  of  France),  '*  si  non  d'  autaut  qu'il 


y  en  a  de  statuses,  indites  &  imposees  par  Ics  * 
edicts  et  ordonnances  Royaux."  The  effect  of 
this,  applied  to  Guernsey,  would  be  that,  where 
no  specific  punishment  can  be  found  in  the 
written  law  applicable  to  the  crime,  the  Court 
may  exercise  its  discretion  in  inflicting  the 
punishment.  The  passage,  howeyer,  affords  one 
instance,  among  many,  of  the  absurdity  which 
results  from  regarding  Terrien's  work  as  the 
written  law  of  the  Island.  The  punuhment  of 
crime  is  reg^ated  by  the  edicts  of  French 
monarchs  in  force  in  France  at  the  time  Terrien 
wrote  ;  where  these  are  wanting,  it  rests  in  the 
discretion  of  the  Jurats.  This,  in  itself,  would 
be  a  great  defect ;  but,  according  to  the  con- 
struction adopted  br  the  Court,  even  where  a 
specific  punishment  is  mentioned  in  Terrien,  the 
Jurats  ar6  not  bound  to  adhere  to  it,  or  to 
abstain  from  another.  In  its  legislative  charac- 
ter, acting  in  Chefs  Plaids,  it  was  admitted,  the 
Court  has  no  authority  to  change  the  written 
law.  But  we  were  told  that  its  judicial  power 
is  superior  to  its  legislative  power:  that  the 
Court,  sitting  in  Chefs  Plaids,  has  no  right  to 
bind  the  Court  sitting  in  judgment  on  an 
offender  to  a  specific  punishment,  and  that  the 
judge,  notwithstanding  Terrien,  is  not  bound 
specifically  to  any  one  punishment,  but  may  in- 
flict another,  provided  he  does  not  go  beyond 
that  named  in  Terrien.  The  practice  of  the 
Court  evidently  concurs  with  this  view ;  but  it  is 
wholly  inconsistent  with  the  recognition  of 
Terrien  as  the  written  law  of  the  Island. 

Cla89ific€Uion  of  Crimes. 

The  great  divisions  of  indictable  offences  in 
Guernsey  are  determined  by  the  different  modes 
of  trial  applicable.  These  we  shall  describe 
more  fully  when  we  come  to  explain  the  consti- 
tution and  powers  of  the  Court.  At  present  it 
will  be  sufficient  to  state  that  there  are  two 
modes  of  trial ;  first,  that  A  Tonitnayre;  secondly, 
that  Au  grand  criminel. 

Offences  of  the  class  first  mentioned  may  be 
punished  by  fine,  imprisonment,  flogging,  the 
pillory,  or  banishment  for  any  period  less  than 
seven  years.  These  are  again  divided  into  two 
classes :  first,  those  offences  which  are  pun- 
ishable by  fine  and  imprisonment  only ;  and  for 
these  the  Act  of  accusation  uses  the  words  "  k 
se  voir  adjuger  h,  telle  peine,  punition  ou  amende 
que  la  Cour  trouvera  condigne " ;  secondly, 
those  which  may  be  liable  to  ul  of  the  punish- 
ments mentioned;  and  for  these  the  Act  of 
accusation  uses  the  words  '*  ^  se  voir  adjuger  h 
telle  peine,  punition  ou  chAtiment  eorporel  que 
la  Cour  trouvera  eondigne."  Within  these 
limits,  the  degree  of  punishment  rests  wholly  in 
the  discretion  of  the  Court. 

Offences  tried  "  Au  grand  criminel "  must  be 
laid  to  have  been  committed  "filonieusemenl," 
and  subject  the  offender  to  "  les  peines  et  puni' 
tions  impos4es  par  les  loix"  Those  were  for- 
merly loss  of  life  or  limb,  or  banishment  from 
the  Bailiwick  for  not  less  than  seven  years, 
which  coDstitntes  a  civil  death.  To  these 
punishments  forfeiture,  as  well  of  lands  as  of 
goods  and  chattels,  was  incident.  The  modem 
practice  has  added  transportation,  but  has  dis- 
used punishment  by  loss  of  limb.  It  also  re- 
tains the  confiscation  of  the  felon's  property. 
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real  and  personal,  as  incidental  to  the  punish- 
meot.  In  what  way  this  change  has  heen 
effected  is  not  known.  The  Court,  however, 
has  gone  much  farther,  hy  ruling  that,  in  a  pro- 
ceeding *'  Au  grand  criminel"  it  is  not  bonnd  to 
inflict  any  of  the  punishments  which  we  have 
mentioned  as  appropriated  to  this  proceeding, 
but  .is  at  liberty  to  pass  a  minor  sentence  without 
confiscation.  This  is  inconsistent  both  with  the 
law  and  the  form  of  the  proceedings,  and 
incapable  of  being  referred  to  any  principle. 
The  law  is  first  altered  without  legal  authority, 
and  the  law  so  altered  is  not  adhered  to. 
Offences  prosecuted  "  Au  grand  criminel "  are, 
however,  still  called  felonies,  as  distinguished 
from  those  prosecuted  " A  Vordinaire"  And 
to  this  extent  the  existini;  law  affords  a  defini- 
tion of  felony,  that  a  crime  which  may  subject 
the  offender  to  a  punishment  to  which  confisca- 
tion is  incident  is  a  felony.  In  endeavouring 
to  ascertain  what  crimes  must  be  so  punished, 
we  found  it  impossible  to  arrive  at  any  rule 
determining  the  particular  acts  which  are 
legally  felonious.  The  >only  conclusion  we 
have  been  able  to  draw  from  the  evidence  is 
that  it  rests  with  the  Court  to  direct  what 
crimes  shall  be  tried  "  Au  grand  criminel*^  and 
that  all  so  tried  are  felonies,  because  the  act 
must  be  laid  to  have  been  done  **f6lonieuae- 
ment"  in  that  mode  of  proceeding.  The 
highest  crimes,  as  Murder,  which  is  punbhed 
by  death,  necessarily  fall  within  this  class; 
but  the  limit  separating  this  class  from  the  class 
below  seems  to  us  not  only  unsusceptible  of 
definition,  but  liable  to  continual  change.  We 
were  told  that  there  could  be  no  felony  which 
was  not  an  act  of  violence.  This  coincides 
with  the  definition  in  Terrien.  "  Est  cy  inter- 
prete  vn  outrage  commis  par  felonnie,  qui  est 
commis  par  force  &  violence,  &  de  courage 
meu,  en  intention  &  volonte  du  mal-faire  :  A 
la  difference  des  cas  qui  se  commettent  extra 
animum,  et  sans  y  penser." — (L.  xii.  c.  28.) 
Upon  this  principle  we  were  told  that  simple 
theft  cannot  be  properly  laid  **f4lonieusement" 
The  modem  practice  certainly  is  not  so  to 
charge  it.  But,  according  to  Terrien,  "  Larcin 
notable  et  gualiJU"  and  **  larcin  "  after  a  pre- 
vious conviction  for  the  same  offence,  are  felo- 
nious (L.  xii.  c.  20.).  This  is  no  longer  the 
law  in  Guernsey.  At  least  a  difference  of 
opinion  appeared  to  exist,  whether  a  person 
brought  up  on  a  number  of  charges  of  "  vol " 
together  might  be  indicted  **/iionteusement "  : 
but  it  was  admitted  that,  where  the  theft  is 
accompanied  with  *'  effraction  "  (breaking  into  a 
house),  or  with  violence,  the  facts  would  be 
properly  set  out  in  the  '*  mise  en  accusation," 
and  the  offence  laid  to  have  been  committed 
'^felonieusement**  With  regard  to  forgery, 
there  are  modem  cases  in  which  it  has  been 
laid  both  ways;  and,  notwithstanding  the 
absence  of  violence,  it  is  generally  laid 
filonieuaement.  Again,  maliciously  stabbing 
or  cutting  and  wounding,  notwithstanding  the 
violence,  is  prosecuted  either  "  A  Cordinaire  " 
or  **  Au  grand  criminel"  according  to  the  view 
the  Court  takes  of  the  circumstances  of  the 
act.  In  a  recent  case,  the  offender,  an  Advo- 
cate of  the  Court,  was  tried  **  A  ^ordinaire" 
although  the   second  head   of  the   indictment 


charged  that,  after  the  defendant  had  given  tfae 
wounds,  he  pursued  the  prosecutor  wiuk  the  in- 
tention of  killing  him.  The  same  observatioiui 
will  apply  to  other  crimes.  In  examining  the 
returns  of  persons  prosecuted  "  Au  grand  crimi-' 
nel "  and  '*  Au  crimind  ordinaire^'*  for  the  ten 
years  preceding  1646,  we  found  instances  of 
burglary,  house-breaking,  cutting  and  wound- 
ing, sheep  stealing  and  larceny  by  servants, 
tried  sometimes  **  Au  grand  criminel,**  and 
sometimes  "  A  Vordinaire  " ;  and  one  instance 
of  a  person  tried  "Au  grand  criminel  **  for  what 
appeared  to  be  several  simple  thefts,  more  than 
one  offence  being  charged  in  the  indictment. 

We  do  not  think  it  necessary  to  detail  more 
minutely  the  several  heads  of  crime,  and  the 
punishments  incident  to  them.  It  is  sufficient 
to  state  that  we  found  scarcely  a  single  instance 
in  which  the  law  could  be  traced  to  a  higher 
source  than  the  discretion  of  the  Court,  or  in 
which  that  discretion  was  itself  secured  froui 
continual  variation  in  practice.  We  except,  of 
course,  the  cases  in  which  Ordinances  have 
been  passed  by  the  Legislature  of  the  Island. 
We  have  already  stated  the  nature  of  the  sub- 
jects of  these  Ordinances ;  and  we  need  here 
only  add  that  manifestly  the  Criminal  Iaw  of 
the  Island,  in  the  higher  and  more  general  sense 
of  the  term,  cannot  be  considered  as  resting 
upon  this  foundation  to  any  serious  extent. 


Courts  and  Procedure. 

We  now  proceed  to  describe  the  constitution 
of  the  tribunals  and  authorities  charged  with 
the  execution  of  the  Criminal  Law  in  Guernsey, 
and  the  mode  of  proceeding  therein. 

The  Supreme  Criminal  Tribunal  is  the  Royal 
Court  of  Guernsey.  Like  the  Boyal  Court  of 
Jersey,  it  probably  derives  its  origin  from  the 
Constitutions  of  Kin^  John,  in  the  manner 
pointed  out  in  our  First  Report.  It  exercises 
jurisdiction  over  all  offences  committed  within 
the  Bailiwick,  with  the  exception  of  those  de- 
scribed in  the  Constitutions  as  **  casus  nimis 
ardui"  These  are  defined  by  the  Pr6cepte 
d*Assise  to  be  treason,  coining,  and  laying 
violent  hands  on  the  person  of  the  Bailiff  or 
any  of  the  Jurats  while  in  the  exercise  of  his 
office.  The  cognizance  of  these  offences  is  said 
to  belong  to  the  Court ;  and  the  punishment  of 
them  only  is  reserved  to  the  Crown. 

The  J  udge  and  Jurats  of  Alderney  and  the 
Seneschal  of  Sark  also  have  a  limited  criminal 
jurisdiction  within  their  respective  Islands, 
which  will  be  noticed  in  a  subsequent  part  of 
the  Report. 

'llie  Royal  Court  of  Guernsey  consists  of  the 
Bailiff  of  Guernsey,  the  twelve  Jurats  of  the 
Court,  and  the  Procureur  and  the  ContrMe  de 
la  Reine.  Six  Advocates  have  the  right  of 
pleading  before  it.  Its  chief  officers  are  the 
rrev6t,  the  Greffier,  and  the  Seijeant. 

The  Bailiff  is  appointed  by  the  Crown,  and 
holds  office  during  pleasure.  He  has  a  salary 
of  300/.  per  annum,  in  Guernsey  money,  which 
must  be  reckoned  at  a  deduction  of  about  6  per 
cent,  on  the  nominal  sum.  He  has  also  fees, 
producing  somewhat  less  than  100/.  anmudly. 
An  inspection  of  the  proceedings  which  took 
place  before  the  Justices  in  Eyre  in  the  reigns 
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of  Edward  the  Second  and  Edward  the  Third 
leads  to  the  conclusion  that  he  was  oriffinally  an 
annual  officer.  He  is  the  President  of  Uie  Court, 
and  has  the  power  of  appointing  a  lieutenant 
from  among  the  Jurats,  who  presides  in  his 
absence.  He  is  required  by  the  Pr^epte 
d' Assise  to  be  resident  in  the  Island,  and  is  to 
be  capable  of  answering  the  King's  Justices  in 
all  cases  touching  the  Crown  which  happen 
there.  His  duty,  as  there  stated,  is  to  execute 
and  carry  into  effect  the  ordinances,  records, 
and  judgments  (^"regars,  recora  etjugementa**) 
of  the  Jurats ;  and,  if  by  ignorance,  or  other- 
wise, he  shall  happen  to  make  any  default  or 
trespass  against  them,  he  is  immediately  to  cor- 
rect himself  by  the  ordinance  and  good  opinion 
of  the  Jurats,  and  keep  himself  according  to 
such  correction ;  nor  is  he  to  make  any  judg- 
ment by  himself  without  the  order  of  the  Jurats. 
This,  if  taken  to  its  full  extent,  appears  scarcely 
consistent  with  his  practice  as  the  officer  of  the 
Crown  and  President  of  the  Court.  According 
to  the  present  practice,  he  sums  up  the  case  in 
criminal  proceedings,  as  well  with  re^rd  to  t)ie 
law  as  the  facts,  collects  the  opinions  of  the 
Jurats,  and  deliTers  the  sentence  of  the  Court. 
He  has,  however,  no  voice  in  the  proceedings, 
unless  in  the  event  of  the  opinions  of  the  Jurats 
being  equally  divided,  when  he  has  the  casting 
vote.  It  does  not  appear  to  be  settled  whether 
this  privilege  is  confined  to  the  case  where  the 
Jurats  are  equally  divided  between  two  opinions, 
or  extends  to  all  cases  in  which  an  equal  num- 
ber of  the  Court  adopts  different  views,  as  is 
sometimes  the  case  with  regard  to  the  amount 
of  punishment  to  be  awarded. 

The  twelve  Jurats  hold  office  for  life.  They 
are  incapable  of  being  removed,  unless  by  pro- 
motion to  the  office  of  Bailiff,  or  in  the  event  of 
being  convicted  of  acting  contrary  to  their  oath 
of  office,  or,  in  the  language  of  the  Pr6cepte 
d* Assise,  *' tPiire  reprina  ei  diffami  de  son 
serment." 

It  was  represented  to  us  as  a  hardship  that  a 
person  should  be  liable  to  be  elected  Jurat 
against  his  consent  and  compellable  to  serve  for 
life  ;  an  Order  in  Council,  which  is  in  the  nature 
of  a  law,  being  requisite  for  his  discharge.  A 
complaint  was  made  to  us  by  Mr.  Gosselin,  one 
of  the  Jurats,  that  he  had  been  so  elected,  and 
that,  upon  his  petitioning  the  Crown  for  leave 
to  resign,  his  petition  had  been  referred  to  the 
States  of  the  Island  for  their  consideration, 
and  by  them  rejected.  He  suggested  that,  as 
the  Douzeniers  are  by  the  law  of  the  Island  not 
compelled  to  serve  after  the  age  of  sixty, 
the  Jurats  also,  on  attaining;  that  age,  should 
have  tlie  power  of  resigning.  It  does  not 
appear  to  us  that  there  could  be  any  objection 
to  a  law  to  that  effect. 

The  Constitutions  of  King  John  direct  the 
Jurats  to  be  elected,  "  de  imligenia  ttuuiarum, 
per  mintatroa  Domini  Regis  etoptimates  patria** 
The  Precepte  d' Assise,  on  the  contrary,  states 
the  ancient  usage  to  be  for  the  inhabitants  and 
dwellers  of  the  Island  ("  lea  kabitans  et  demon- 
rana  en  la  dicte  Isle ")  to  make  and  elect  the 
Jurats  from  among  themselves.  The  Boyal 
Comnussioneri  in  1607,  in  order  to  bring  back 
the  election  as  near  as  might  be  to  the  ancient 
use,  expressed  in  the  Constitutions  of  King 


John,  provided,  by  a  R^glement  made  to  that 
effect,  that  the  *'  Bailiff  and  Jurats,  with  the 
Constables  and  Dozens  of  every  parish,  shall 
have  voices  in  the  said  election,  and  whosoever 
is  nominated  by  the  greater  part  of  them,  the 
Bailiff  shall  pronounce  and  declare  him  to  be 
lawfully  chosen.*'  It  is  remarkable  that  the 
B^lement  of  the  Commissioners  does  not  men- 
tion the  Rectors  of  the  parishes  as  forming 
part  of  the  elective  body.  They  appear,  how- 
ever, to  have  always  formed  part  of  the  States 
of  Election.  By  the  recent  law  of  the  13th  of 
December  1844,  the  number  of  the  electors  has 
been  increased  by  the  addition  of  the  Cantonal 
Douzaiues  of  the  town  parish,  in  the  manner 
before  stated. 

The  Precepte  d'Assise  directs  that  the  Jurats 
shall  be  elected  from  among  the  most  notable, 
and  discreet,  wise,  loyal  and  rich  men  of  the 
Island.  They  are,  in  fact,  chosen  from  the 
most  ancient  and  respectable  families  :  but  the 
limited  number  of  the  electors  and  the  constitu- 
tion of  the  elective  body  tend  to  make  the  office 
almost  hereditary  in  some  of  them ;  and  rela- 
tionship by  blood  or  marriage  prevails  to  a 
considerable  extent  among  the  members  of  the 
Court 

No  express  qualification,  beyond  what  has 
been  stated,  is  required.  A  common  practice  is 
to  elect  those  who  have  filled  the  offices  of  Con- 
stable and  Douzenier.  No  legal  education  is 
considered  requisite.  Of  the  Court,  as  consti- 
tuted at  the  period  of  our  inquiry,  one  member 
only  had  practised  as  Advocate,  and  one  had 
formerly  practised  as  a  solicitor  in  London ;  the 
rest  were  wholly  unconnected  with  the  legal 
profession.  An  election  has  since  taken  place, 
at  which  a  gentleman  who  had  filled  the  office 
of  Contrdle  has  been  chosen. 

A  question  has  arisen  whether  the  Lieutenant 
Governor  has  a  veto  on  the  election  of  a  Jurat. 
The  assertion  of  the  right  is  founded  on  a 
passage  in  Warburton's  '*  Treatise  on  the  His- 
tory, Laws,  and  Customs  of  the  Island  of  Guern- 
sey." The  passage  (p.  58)  is  as  follows  : 
"  The  election  bein^  clear,  the  governor  is  to  be 
made  acquainted  with  it,  and  if  he  has  nothing 
to  object  against  the  person  chosen,  he  is  then 
to  be  sworn  within  some  few  days  after ;  but  if 
the  governor  except  against  him,  his  exceptions 
being  heard,  the  matter  is  to  be  determined  by 
the  King  in  Council."  This,  it  will  be  seen, 
stops  far  short  of  asserting  that  an  absolute 
right  of  veto  is  lodged  in  the  Governor.  We 
were  informed  that  the  right  (either  of  veto  or 
suspension)  had  been  assumed  and  exercised 
by  Sir  Thomas  Leighton,  who  was  Governor  in 
the  reign  of  Queen  Elizabeth,  at  the  time  of  the 
framing  of  the  "Approbation  des  Loix";  that 
it  certainly  did  not  exist  before  his  time ;  and 
that  it  fell  into  disuse  afterwards.  No  mention 
is  made  of  such  right  in  the  E^glemens  of  the 
Commissioners  before  cited ;  nor  have  we  been 
able  to  find  any  trace  of  it  in  the  Precepte 
d'Assise,  or  any  ancient  record.  We  were 
not  in  possession  of  evidence  sufficient  to 
enable  us  to  come  to  a  decided  opinion  on  the 
subject :  but  we  are  inclined  to  think,  on  look- 
ing at  the  descriptions  of  the  offices  of  Gover- 
nor and  Jurat  in  the  Pr^epte  d'Assise,  and  at 
the  mode  of  electing  the  Jurats  as  settled  by 
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the  B^glemens  of  tbeCommissionen  in  1506, 
subsequently  to  the  time  when  Sir  Thomas 
Leighton  was  Grovemor,  that  the  claim  has  not 
any  legal  foundation.  It  is,  however,  very 
desirable  that  the  question  should  be  set  at 
rest. 

The  Jurats  are  stiled,  in  the  Pr6cepte  d'Assise, 
mean  judges  between  our  Sovereign  Lord  the 
King  and  his  men  inhabitants  of  the  Island. 
They  are  also  there  said  to  have  the  cognisance, 
jurisdiction,  precognition  and  sentencing  (juge- 
mens),  in  company  with  the  Bailiff,  of  all  mat- 
ters (sic)  of  causes  civil  and  criminal  occurring 
in  the  Island,  with  the  exception  of  the  reserved 
cases  before  mentioned.  They  are  also  Baid  to 
be  placed  and  ordained  in  the  name  and  place 
of  four  knights  according  to  the  establishment 
of  the  custom  of  Normandy  :  (a)  and  their  office 
is  declared  to  be  well  and  faithfully  (loyaie- 
meni)  to  record  and  judge,  according  to  their 
consciences,  all  and  every  the  cased  and  causes 
of  what  kind  soever  that  before  the  Bailiff  and 
'themselves  shall  be  in  law  determined. 

The  Prociiteur  de  la  Reine  and  Contr61e  de 
la  Reine  are  Law  Officers  appointed  by  the 
Crown  during  pleasure.  The  salary  of  the  Pro- 
cureur  is  800/.  per  annum,  that  of  the  Contrdle 
200/. :  these  officers  have  also  fees,  amounting 
annually  to  30/.  or  35/.  for  each.  They 
answer,  respectively,  so  far  as  they  are  the 
legal  advisers  of  the  Crown,  to  the  Attorney  and 
Solicitor  General  in  England.  But  they  also 
form  a  constituent  part  of  the  Court  when 
sitting  as  a  criminal  tribunal,  and  conduct  all 
criminal  prosecutions,  which,  although  directed 
by  the  Court,  are  technically  said  to  be  at  the 
instance  of  the  Officers  of  the  Queen.  No 
sentence  of  the  Court  can  be  legally  passed  until 
their  "conclusions'*  have  been  given,  that  is, 
their  opinion  on  the  hiw  applicable  to  the  case 
and  their  view  as  to  the  effect  of  the  facts 
proved,  and  the  punishment  that  the  crime  de- 
mands. In  performing  these  functions,  they 
are  supposed  to  act,  not  as  advocates,  whose 
daty  it  is  to  bring  the  charge  home  to  the  ac- 
cused, but  as  ministers  of  justice  assisting  the 
Court  with  their  advice.  Some  such  officers  are 
evidently  necessary  in  a  Court  whose  judges  are 
not  lawyers,  to  prevent  the  decisions  of  the 
Jurats  from  infringing  the  law.  But,  since  the 
practice  hafl  been  to  appoint  a  lawyer  to  the 
office  of  Bailiff,  the  necessity  for  the  performance 
of  this  part  of  the  duty  of  the  Crown  Officers  is 
not  apparent.  Their  power,  as  public  prose- 
cutors, is  extremely  limited,  being  confined  to 
the  conduct  of  the  case  in  Court.  Not  only  are 
they  incapable  of  instituting  criminal  proceed- 
ings ex-officio,  but  the  Court  decides,  without 
the  assistance  of  their  conclusions,  whether  a 
party  presented  by  the  Constable  shall  be 
prosecuted  or  not,  and  on  the  form  in  which  the 
charge  is  to  be  preferred. 

The  Crown  Officers  also  appear  in  all  cases 
where  the  interests  of  minors  and  persons  in- 
capacitated from  taking  charge  of  their  own 
property  are  concerned;  and  proceedings  for 
penalties  for  the  infraction  of  Ordinances  of  the 
Royal  Court  must  be  prosecuted  at  their  suit. 
Causes  "  en  adjonction  "  also,  the  proceedings 

(a)  See  the  First  Report,  above,  p.  1168. 


in  which  will  be  described  hereafter,  and  actions 
of  Clamour  de  Haro  and  Nouvelle  Dissaiane, 
which,  though  civil  remedies,  are,  in  form,  in 
the  nature  of  criminal  proceedings,  must  be  in- 
stituted by  one  of  the  Law  Officers  of  the 
Crown ;  and,  if  the  defendant  appears,  it  must 
be  by  the  other.  In  civil  cases  they  act  as 
advocates. 

The  Advocates  are  admitted  by  the  Royal 
Court,  upon  application,  as  vacAudes  occur,  and 
are  liable  to  be  suspended  or  displaced  by  the 
Court  for  misconduct.  There  is  no  competition 
for  the  place  of  Advocate  at  present.  From 
1806  to  1824  there  were  only  three  besides  the 
Law  Officers  of  the  Crown  ;  and,  between  that 
period  and  1846,  the  number  has  been  full  for 
only  three  years.  There  are  at  present  four 
Advocates  in  practice:  one  of  the  body  being 
under  suspension,  and  one  place  vacant.  No 
examination  or  particular  course  of  study  is  re- 
quired previously  to  admission.  The  practice  is 
to  study  under  an  A.dvocate  in  Guernsey,  and 
to  attend  lectures  in  law  at  one  of  the  French 
Universities.  There  are  no  officers  of  the  Court 
corresponding  to  attorneys,  the  Advocates  per- 
forming the  auty  both  of  attorney  and  counsel. 
They  are  obliged  to  undertake  the  defenee  of 
criminals,  but  are  entitled  to  their  fees  if  the 
parties  for  whom  they  act  have  the  means  of 
defraying  them.  In  the  event  of  conviction,  the 
goods  of  the  offender  are  liable  for  the  costs  of 
the  prosecution  and  the  defence. 

The  office  of  Pr6v6t,  in  some  measure,  an- 
swers to  that  of  Sheriff  in  England.  As  an 
officer  of  criminal  justice,  he  has  the  custody  of 
prisoners  after  their  committal  for  trial  ;  and  it 
IS  his  duty  to  see  the  sentence  of  the  Court 
carried  into  execution.  He  holds  his  office  for 
life,  and  is  elected  by  the  States  in  the  same 
manner  as  the  Jurats.  His  salary  is  14/.  per 
annum,  to  which,  we  presume,  fees  must  be 
added. 

The  Greffier  is  the  keeper  of  the  records  of 
the  Court.  It  his  duty  to  register  the  actes  and 
proceeduigs  of  the  Hailiff  and  Jurats  in  criminal 
matters.  In  certain  criminal  proceedings  he 
also  records  the  interrogatoiy  of  the  prisoner, 
and  takes  the  examination  of  Uie  witnesses.  He 
is  appointed  by  the  Crown,  and  holds  office 
during  pleasure.  His  office,  as  well  as  that  of 
the  Pr^v6t,  may  be  discharged  b^  deputy.  He 
has  a  salary  of  40/.  per  annum,  with  fees  which 
he  rates,  after  the  payment  of  clerks,  under  150/. 
per  annum.  He  complains,  and  we  think  not 
without  justice,  that,  while  the  salaries  of  other 
officers  have  been  much  increased,  his  salary  has 
remained  unaltered,  though  his  duties  have  be- 
come more  heavy. 

The  Serjeant  is  the  Huissier  of  the  Court: 
he  also  issues  the  summonses  to  parties  and 
witnesses  in  criminal  proceedingti.  He  receives 
his  appointment  from  the  Crown.  He  has  a 
salary  of  50/.  per  annum. 

The  Constables  also  may  be  considered  officers 
of  the  Royal  Court.  Each  parish  has  two  Con- 
stables, elected  by  the  ratepayers  in  the  mode 
before  stated.  Their  power  of  acting  is  not  con- 
fined to  the  limits  of  their  respective  parishes, 
but  extends  throughout  the  whole  Island.  On 
their  election  they  take  an  oath  of  office  before 
the  Royal  Court 


1197] 


Appendix  C. 


[1198 


Besides  the  two  Constftbleii.  which  St.  Peter 
Port  has,  like  the  country  parishes,  there  are, 
in  that  parish,  four  Assistant  Constables  who 
are  appointed  by  the  Douzaiue  of  the  parish. 
No  qualification  is  requii^  for  the  office  of 
Assistant  Constable,  not  even  that  of  being  a 
ratepayer.  They  are  not  ex-qfiuno  members  of 
the  Donxaine.  They  were  first  appointed  in 
the  year  1736  by  an  Ordinance  of  the  Boyal 
Court,  strictly  as  Assbtants  to  the  Head  Con- 
stable. By  a  subsequent  Ordinance  of  1799, 
they  were  empowered  to  do  all  acts,  in  the 
absence  of  the  Constables,  which  appertain  to 
that  office  as  far  as  regards  the  police  of  the 
town  parish:  it  is,  however,  considered  that 
their  authority,  like  that  of  the  principal  Con- 
stables, extends  throughout  the  Island. 

The  Constables  and  their  Assistants  consti- 
tute the  whole  Police  of  the  Island,  properly  so 
called.  Formerly  it  was  usual  for  the  Con- 
stables to  obtain  the  assistance  of  the  soldiers 
of  the  garrison  in  apprehending  offenders.  But, 
by  an  order  made  by  the  present  Lieutenant 
GoTcmor,  12th  April  1844,  approved  of  by  the 
Secretary  at  War  and  the  Secretary  of  State 
for  the  Home  Department,  neither  the  Bail^, 
nor  the  Roy^  Court,  nor  the  Constables  and 
Assistant  Constables,  can  claim  military  assis- 
tance, .  unlesa  with  the  Auction  of  the  Lieu- 
tenant Governor.  This  is  conceded  only  in  the 
event  of  fires  by  night  or  day,  and  of  great  or 
dangerous  riot. 

^  supply  any  want  of  force  on  the  part  of 
the  ordinary  Police,  the  Constables  may,  in 
case  of  necessity,  apply  to  the  Court  for 
additional  aid ;  whereupon  persons  presented  by 
the  Constables  and  Douzaine  are  sworn  in  to 
act  as  Special  Constables,  either  for  a  limited 
period  or  jusques  2^  autre  ordre.  In  November 
1888,  twelve  special  Constables  were  appointed 
for  the  parish  of  St  Peter  Port  to  act  for  a 
limited  time,  in  consequence  of  a  number  of 
robberies  that  had  then  latdy  been  committed. 
When  that  time  had  expired,  they  had  been 
found  so  useful,  as  assistants  to  the  police 
during  the  time  for  which  they  had  been  sworn 
in,  that  they  were  again  presented,  and  have 
been  since  continued.  The  practice  is,  to  pre- 
sent those  only,  as  Special  Constables,  who 
have  served  the  office  of  Assistant  Constable. 

As  officers  of  the  police,  the  Assistant  Con- 
stables and  the  Special  Constables  have  the 
same  power  with  the  Constables.  The  Senior 
Constable,  however,  is  considered  chief  of  the 
Parochial  Police ;  and  tlie  Assistant  Constables 
are  subordinate  officers  who  ought  to  act  under 
his  directions. 

It  is  the  duty  of  the  Constables  to  apprehend 
all  parties  charged  with  breach  of  the  peace  or 
crime,  whether  taken  in  the  fact,  or  on  the  in- 
formation and  complaint  of  the  party  injure<l, 
or  on  mere  suspicion.  For  this  no  warrant 
of  a  Magistrate  or  mandate  from  the  Uoyal 
(Jourt  is  required.  The  Constables  act  on  their 
own  authority  in  a  quasi  magisterial  capacity. 
They  ought,  however,  with  all  convenient 
speed,  to  make  their  report  to  the  Bailiff  and 
Law  Officers  of  the  Crown,  and  take  their 
instructions  with  regard  to  detaining  their 
prisoners  in  custody  or  liberating  them,  on  a 
tammons  to  appear  at  the  next  Court-day.    A 


section  of  the  Boyal  Court  sits,  every  Thursday, 
for  the  purpose  of  hearing  the  charges  of  the 
Constables:  no  criminal  case  can  be  brought 
before  the  Court  but  by  their  presentment. 
They  may,  however,  be  set  in  motion  by  the 
Court,  either  immediately  or  through  the  Crown 
officers,  on  complaint  of  their  refusal  to  act; 
but  an  individual  has  no  means  of  procuring  a 
warrant  for  the  apprehension  of  a  party  on  a 
charge  of  crime,  or  a  summons  to  compel  his 
appearance  to  answer  before  the  Court. 

The  Boyal  Court  exercises  criminal  Jurisdic- 
tion by  means  of  the  Cour  Ordinaire  and  the 
Coiir  en  Corps*  .  The  former  acts  as  a  Police 
Court,  and  as  a  Court  of  Instruction  Criminelle  s 
the  latter.. for  the  trial  of  crimes  and  misde- 
meanours. 

The  Cour  Ordinaire  is  generally  called  the 
Cour  du  Quartier,  from  the  Jurats  attending  in 
rotation,  in  pursuance  of  an  ordinance  directing 
four  of  the  twelve  fiTiirats  to  attend  by.  turns  at 
the  opening  of  the  Court  after  every  Chefs 
Plaids,  and  to  continue  to  sit,  everv  Court  day, 
till  the  next  Chefs  Plaids  ^  after  which  they  are 
to  be  relieved  by  four  other  Jurats.  The 
presence  of  the  Bailiff  or  Lieutenant  Bailiff,  and 
at  least  two  Jurats,  is  requisite  to  constitute  the 
Ck)urt.  These,  however,  need  not  be  the  Jurats 
du  Quartier.  But,  although  two  Jurats  with 
the  Bailiff  form  a  quorum,  all  have  the  right  to 
be  present  and  take  part  in  the  proceedings. 
The  sittings  of  the  Court  are  held  every  Thurs- 
day. 

The  Cour  en  Corps  consists  of  the  Bailiff  or 
his  Lieutenant,  and,  at  the  least,  seven  Jurats. 
It  holds  its  sittings  for  the  trial  of  crimes  and 
misdemeanours  every  Saturday  during  term 
time.  But  it  is  usual,  even  during  -vacation,  for 
the  Court  to  assemble  for  the  trial  of  a  prisoner, 
on  application  being  made  to  it  for  that  pur- 
pose. 

The  Cour  du  Quartier, 

As  a  Police  Court,  the  Cour  du  Quartier 
exercises  summary  jurisdiction  in  criminal  cases 
of  small  importance,  such  as  assault,  breaches 
of  the  peace,  and  disorderly  conduct.  The  prac- 
tice also  is  to  deal  summarily  with  petty  thefts. 
The  limit  of  its  jurisdiction  is  marked  by  the 
extent  of  punishment  that  can  be  inflicted.  This 
cannot  exceed  imprisonment  for  a  month,  the 
whole  or  any  portion  of  which  may  be  in  solitary 
confinement,  and  on  bread  and  water.  When- 
ever the  offence  charged,  supposing  it  to  be 
proved  to  its  full  extent,  would  be  considered  to 
be  adequately  punished  by  the  infliction  of  such 
a  penalty,  the  practice  of  the  Cour  du  Quartier 
is  to  take  it  summarily.  The  opinion,  howeyer, 
of  the  Bailiff  is  that,  when  the  matter  is  in  the 
nature  of  a  crime,  such  as  theft,  the  party  would 
be  entitled,  if  he  insisted  upon  it,  to  be  tried  by 
the  full  Court ;  but  that,  when  it  is  mere  dis- 
orderly conduct,  and  little  more  than  a  breach 
of  the  peace  or  an  assault  without  matter  of 
aggravation,  the  Cour  du  Quartier  would  be 
quite  justified  in  taking  it  summarily,  even  "  in 
invitum"  It  also  exercises  summary  jurisdic- 
tion in  proceedings  for  penalties  for  the  breach 
of  Ordonnances  where  the  penalty  does  not  ex- 
ceed thirty  livres  toumois.  The  Crown  Officers 
form  a  constituent  part  of  the  Court  while  act- 
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ing  in  exercise  of  its  summsiy  jurisdiction.  All 
proceedings  are  at  their  instance ;  and  no  sen- 
tence is  valid  unless  giyen  after  bearing  their 
conclusions. 

The  Cour  du  Quartier,  as  a  Court  of  Instruc- 
tion Cnminelle,  acts,  in  the  first  instance,  as  an 
inquest  of  crime.  This  is  either  a  Grande 
Enqu^te  or  a  Petite  Enqudte.  The  former  is  not 
of  frequent  occurrence.  It  takes  place  when  a 
crime  has  been  committed  but  the  perpetrator  is 
unknown,  so  that  no  charge  is  made  against  any 
particular  individual.  The  Grande  Enqufite 
having  been,  upon  due  consideration,  octroyee 
by  an  acte  which  the  Court  gives  to  the  Law 
Officers,  the  Court,  then,  investigates  the  cir- 
cumstances of  the  crime  by  examming  on  oath 
all  witnesses  who  present  themselves,  with  a 
view  of  discovering  the  guilty  party.  Inquests 
in  the  nature  of  our  proceedings  before  the 
Coroner  are  also  held  before  the  C3our  Ordinaire, 
and  are  instances  of  the  Grande  £nqu6te.  Bat 
that  form  of  inquiry  is  not  confined  to  cases  of 
sudden  or  violent  death ;  on  the  contrary,  it  is 
applicable  to  all  crimes  and  misdemeanours.  On 
the  evidence  pointing  to  a  particular  individual 
as  the  author  of  the  crime,  he  is  apprehended, 
and  a  Petite  Enqudte  takes  place,  where  the  in- 
vestigation is  limited  to  the  examination  of  wit- 
nesses in  support  or  disproof  of  the  charge 
against  him. 

Both  the  Grande  and  Petite  Enqudte  are 
probably  referable  to  the  proceedings  by  the 
Bas  Justiciers,  noticed  in  our  First  Report  as 
the  origin  of  the  Eoditement  in  Jersey.  The 
Petite  EnquSte  seems  to  have  been  formerly  an 
inquiry  preliminary  to  the  apprehension  of  the 
party  *  accused,  and  furnished  the  grounds  on 
which  a  warrant  for  his  apprehension  was 
granted.  It  was  anciently  conducted  for  the 
most  part  by  the  Yicomte  in  Normandy,  whose 
duties  in  this  respect  are  particularly  described 
in  Terrien,  Lib.  xii.  Chap.  ii.  There  is  no 
officer  in  Guerosey  corresponding  with  the 
Yicomte  of  the  Coustumier ;  but  the  **  Appro- 
bation des  Xoix  "  states  :  "  Nous  usons  du 
premier  jr  second  chapitre,  reservi  ce  qui  est 
dit  du  Viconle,  cea  chases  appartiennent  d 
Vqffice  du  BaiUiffet  Jurez.*" 

According  to  the  modem  practice,  the  Pro- 
cureur  and  Contrdle  are  present,  and  take  part 
in  the  proceedings  of  the  Enquftte,  whether 
Grande  or  Petite.  But  this  is  apparently  an 
innovation ;  they  have  no  specific  functions  to 
perform  there,  and  do  not,  as  upon  other  occa- 
sions, constitute  part  of  the  Court.  It  is  also 
evident  that,  according  to  the  practice  of  con- 
tinental Normandy,  under  an  Ordonnanoe  of 
Francis  1.,  15S9,(a)  the  information  obtained  by 
the  Enqu^te  was  the  ground  on  which  the  Pro- 
cureur  instituted  criminal  proceedings ;  and,  on 
his  commencing  the  prosecution,  a  "  prise  de 
corps"  for  the  apprehension  of  the  party 
accused,  or  a  summons  for  his  appearance, 
"  ajourftmerU  personel,**  \88ned  according  to  the 
circumstances  of  the  case. 

The  proceeding  by  Petite  Enqu^te,  whether 
resulting  from  the  information  obtained  on  the 
Grande   Euqudte,  or  (which  is  the    ordinary 

(a)  See  Esraein,  Histoire  de  la  Procedure 
Hminelle  en  France,  p.  189. 


course)  from  the  discovery  of  facts  supposed  to 
implicate  a  particular  individual,  takes  place 
only  on  the  presentment  of  a  Constable.  Where 
the  Constable  has  declined  to  proceed,  and  the 
case  still  appears  to  the  Court  to  require  in- 
vestigation, the  Court,  either  at  the  suggestion 
of  the  Law  Officers  of  the  Crown  or  upon  the 
application  of  the  party  insisting  on  the  chacge, 
directs  the  Constable  to  take  up  the  case.  If  he 
were  still  to  refuse  to  do  so,  it  seems  that  he 
would  be  punishable,  but  that  the  case  could 
then  be  brought  on  only  by  being  placed  in  the 
hands  of  some  other  Constable. 

On  presentment  by  the  Constable,  the  investi- 
gation takes  place  at  a  sitting  «  an  secret "  of 
the  Cour  du  Quartier,  in  the  absence  of  the 
accused ;  the  Law  Officers  of  the  Crown,  the 
Greffier,  the  Pr^vdt  and  the  Serjeant  alone 
being  present,  besides  the  members  of  the 
Court. 

Upon  the  information  obtained  from  the  pre- 
liminary examination,  an  "  acte  d'aocusation  " 
is  framed  by  the  Court,  charging  the  accused 
witli  the  facts  deposed  to  by  the  witnesses.  He 
is  then  called  before  the  Court.  The  "acte 
d'accusation  "  is  read  to  him ;  and,  if  he  denies 
the  crime,  he  is  questioned  by  the  Court  upon 
the  evidence  previously  obtained.  Tliis  is  called 
the  <*  interrogatoire.*'  It  is  also  taken  at  a 
secret  sitting  of  the  Court ;  the  prisoner  being 
alone,  and  not  allowed  the  assistance  of  a  lef^al 
adviser.  The  present  practice,  however,  re- 
quires that  he  be  told  that  he  cannot  be  compelled 
to  answer  the  questioms  of  the  Court,  and  that 
what  he  says  will  be  used  against  him  at  the 
triaL  This  is  a  departure  from  the  old  law  in 
Terrien  and  the  Approbation,  by  which  the 
accused,  in  the  event  of  refusing  to  answer  or 
not  answering  pertinently,  would  be  subjected 
to  the  torture.  We  have  pointed  out,  in  onr 
First  Report,  that  the  practice  of  torture  seems 
to  have  been  engrafted  upon  the  Ancient  Nor- 
man Custom  :  and  we  believe  that,  at  present, 
it  is  legal  in  Guernsey,  according  to  the  strict 
theory  of  the  law. 

Upon  the  result  of  this  examination,  he  is 
discharged  or  sent  to  take  his  trial  befote  the 
Cour  en  Corps.  If  he  is  sent  to  trial,  an  acte 
of  the  Court  is  framed,  reciting  the  charge 
a^nst  him,  and  ordering  his  imprisonment* 
either  absoluttly  or  in  default  of  bail,  aud 
directing  the  law  officers  of  the  Crown  to  pro- 
ceed against  him. 

Up  to  this  point  of  the  proceedings,  although 
the  Law  Officers  of  the  Crown  have  been 
present,  as  advisers  of  the  Court,  the  whole 
conduct  of  the  case  has  rested  with  the  Court 
alone.  The  Court  takes  the  preliminary  exami- 
nations, decides  whether  the  case  shall  be  dis- 
posed of  in  a  summary  manner  or  sent  to  the 
Cour  en  Corps  for  trial,  frames  the  acte  d'accu- 
sation,  and  directs  the  mode  in  which  the  trial 
shall  proceed,  which  materially  affects  the 
amount  of  punishment  The  Acte  d' Accusa- 
tion answers  to  an  English  indictment,  except 
that  it  is  the  act  of  a  Court,  and  that  it  contains 
a  direction  as  to  the  committal  of  the  prisoner.  1 1 
generally  conveys  fuller  information  than  an 
English  indictment,  and  appears  to  possess  the 
additional  advantage  of  being  less  subject  to 
mere  formal  objections,    llie  functions  of  the 
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Law  Officers  of  the  Crowe  as  public  prosecutors 
then  commence ;  the  subsequent  proceedings 
are  carried  on  in  their  name ;  and  they  have  the 
future  management  of  the  case.  In  point  of 
liict,  however,  the  iutenrention  of  tlie  Law 
Officers  takes  place  earlier.  They  are  present 
at  the  examination  *'an  secret";  they  advise 
the  Court ;  and  one  of  them  ordinarily  admini- 
sters the  "  interrogatoire."  But,  in  theory, 
these  are  merely  the  acts  of  the  Court. 

There  are  two  modes  of  trying  indictable 
ofiences  in  Guernsey.  In  each  case  the  pro- 
ceedings, from  the  forming  of  the  Acte  d'accu- 
sation,  are  before  the  Cour  en  Corps.  One 
mode  of  trial  is  by  "  Prods  extraordinaire,*' 
usually  called  '*  Au  grand  criminel  ** ;  the  other 
by  "  Frocks  ordinaire,"  called  "  Au  petit  crimi- 
nel" or  "  Au  criminel"  or  "  A  Vordinaire." 
We  have  already  spoken  of  this  distinction,  and 
have  pointed  out  that  it  rests  upon  the  natore 
of  the  punishment  assigned  to  the  offence, 
which  is  technically  described  in  the  Actc 
d'accnsation. 

The  commencement  of  the  proceedings  in 
both  modes  is  the  same.  A  summons,  under 
the  hands  of  the  Law  Officers  of  the  Crown  and 
the  Serjeant  of  the  Court,  first  issues,  requiring 
the  appearance  of  the  accused,  whether  in 
prison  or  out  on  bail,  before  the  Cour  en  Corps, 
on  a  day  named.  If  the  proceedings  are  "  Au 
grand  criminel,"  the  form  of  the  summons  is 
**d  ae  voir  adjuger  aux  peines  et  punitions 
imposiea  par  les  loix  "  ;  and  the  act  with  which 
he  is  chaiged  is  stated  to  have  been  committed 
"  filonieuMment"  If  the  proceedings  are  "  A 
Vordinaire"  and  the  offence  be  punishable  by 
fine  and  imprisonment  only,  the  summons  is 
"  a  se  voir  adjuger  d  teUe  peine,  punition  on 
amende  que  la  Cour  trouvera  condigne " :  if 
the  punishment  may  include  flogging,  pillory,  or 
a  banishment  for  less  than  seven  years,  the 
summons,  instead  of  the  wonl  " amende"  has 
the  words  *^ch6diment  eorporel"  It  repeats 
the  contents  of  the  charging  part  of  the  Acte 
d*accusation.  On  his  appearance,  the  accused 
has  the  assistance  of  an  Advocate  to  defend 
him,  and  is  allowed  a  copy  of  his  interrogatoire. 
The  Advocate  acts  gratuitously,  wherever  the 
prisoner  is  unable  to  defray  the  expense  of  the 
defence.  The  prisoner's  plea  is  taken  at  the 
time  of  choosinff  his  Advocate.  If  he  pleads 
Not  Guilty,  the  Law  Officers  of  the  Crown  are 
ordered  to  proceed  to  the  proof  of  the  charge ; 
and  an  acte  of  the  proceedings  is  drawn  up. 

Up  to  this  point  the  proceedings  are  the  same, 
whetiier  the  trial  is  ** Au  grand  criminel**  or 
"  A  V ordinaire"  But  the  mode  of  taking  the 
evidence  and  conducting  the  trial  differs  es- 
sentially in  the  two  cases. 

Tried  au  grand  criminel. 

The  proceedings  **  Au  grand  criminel "  are  as 
follows : — 

.  After  the  case  has  been  sent  to  proof,  the 
first  step  is  .to  take  the  examination  of  the 
witnesses  in  support  of  the  prosecution.  The 
preliminary  proceedings,  as  b^ore  stated,  are  in 
the  nature  of  an  inquest  to  ascertain  the  fact  of 
crime.  Of  these  no  record  is  kept,  except  the 
interrogatoire  iof  the  accused.    The  witnesses 
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are,  therefore,  again  summoned  before  the  Cour 
du  Quartier  by  the  Law  Officers  and  the  Queen's 
Serjeant.  Their  number  can  in  no  case  exceed 
twelve;  for  which  limitation  no  authority  or 
reason  was  suggested.  On  their  appearance, 
the  evidence  of  each  witness  is  taken  separately 
on  oath,  at  a  secret  sitting  of  the  Court,  in  the 
absence  of  the  party  chared  and  of  his  counsel. 
The  Greffier  is  present  and  takes  down  each 
question  as  it  is  put  to  the  witness  and  the 
answer.  The  depositions,  so  taken  down,  are 
severally  signed  by  the  members  of  the  Court. 
The  evidence  is  then  said  to  be  "  paraph4.'*  A 
copy  is  also  made  and  signed  by  the  Greffier, 
and  given  to  the  .Law  Officers.  When  the 
examinations  of  all  the  witnesses  for  the  prose- 
cution have  been  taken,  a  day  is  assigned,  for 
which  each  witness  is  summoned  a  second  time 
before  the  same  tribunal.  His  evidence  is  then 
read  over  to  him ;  and  he  is  asked,  after  being 
again  sworn,  whether  he  confirms  and  cor- 
roborates his  deposition,  and  whether  he  wishes 
to  make  any  addition  to  it  or  withdraw  anything 
he  has  said.  This  process  is  called  the  '*  RS- 
colement  des  timoins.*'  This  differs  from  the 
{Mractice  in  Terrien,  according  to  which  the 
original  informations  were  preserved,  and  the 
witnesses,  after  the  accusation  had  been  framed 
by  the  Procureur,  were  only  recalled  for  the 
purpose  of  confirming  their  previous  testimony 
at  the  B^lement. 

At  the  next  meeting  of  the  Court,  the  prisoner 
is  summoned  to  appear  and  see  the  witnesses, 
whose  names  are  inserted  in  the  summons,  con- 
fronted with  him ;  and  he  is  then  furnished  with 
a  copy  of.  their  depositions.  This  is  called  the 
**  Confrontation  des  thnoins"  On  this  occasion 
the  prisoner  has  the  assistance  of  an  Advocate, 
who,  by  a  late  Order  in  Council,  is  furnished 
with  copies  of  the  evidence,  on  the  momins  of 
the  Confrontation.  Bach  witness  is  tnen 
brought  before  the  Court  in  the  presence  of  the 
prisoner,  who  is  asked  whether  he  has  any  ob- 
jection to  make  to  him.  If  he  has,  the  nature 
of  it  is  stated  by  his  Counsel,  and  a  note  of  it 
taken  by  the  Court.  The  witness  is  then  sworn 
afresh,  and  his  deposition  and  r^lement  read 
over  to  him.  He  is  then  asked  whether  the 
prisoner  is  the  person  mentioned  in  his  deposi- 
tion ;  after  which  the  Counsel  for  the  prisoner 
is  at  liberty  to  cross-examine  him.  The  ques- 
tions and  answers  of  the  witness,  on  the  cross- 
examination,  are  taken  down  by  the  Greffier  in 
the  same  manner  as  in  the  examination  in  chief. 
The  evidence  on  the  part  of  the  Crown  is  then 
closed,  subject  to  any  objections  on  the  part  of 
the  prisoner  which  have  been  reserved  for  the 
consideration  o1  the  Cour  en  Corps  at  the  trial.^ 
The  prisoner  is  then  at  liberty  to  produce  his 
evidence  in  defence.  But,  before  so  doing,  he 
is  compelled  to  give  in  a  list  of  his  witnesses, 
who  are  also  limited  to  twelve  in  number,  and  to 
state  the  facts  he  proposes  to  establish  by  their 
testimony.  If  the  Court  considers  the  proposed 
evidence  relevant,  the  witnesses  are  summoned 
by  the  Crown  Officers.  They  are  then  examined 
in  chief  by  the  Counsel  for  the  prisoner,  and 
cross-examined  by  the  C^wn  Lawyers;  the 
questions  and  answers  being  taken  down  in 
writing  by  the  Greffier  in  the  manner  before  de- 
scribed. 
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It  will  thai  hare  been  leen  that,  m  the  pro- 
ceedings **  Au  grand  criming,*'  ihe  Coar  da 
Quartier  conducts  the  preliminary  inqairy,  frames 
l^e  **  acte  d'accusatiou  "  against  the  prisoner,  and 
takes  the  whole  of  the  eyidence  in  the  case,  sub- 
ject to  the  objections  of  the  prisoner  to  its  ad- 
missibility, which  are  reserved  for  discussion  by 
the  Cour  en  Ck)rps.  The  case  is  then  ripe  for 
trial,  which,  regularly,  can  take  place  only  in 
Term  Time. 

At  the  trial,  the  Cour  en  Ck>rps,  consisting  of 
the  Bailiff  or  his  Lieutenant  and,  at  least,  seven 
Jurats,  being  assembled,  the  proceedings  com- 
mence by  reading  the  "  acte  d'accusation  *'  and 
the  **  interrogatoire."  The  Jurats  may  be  chal- 
lenged, if  they  are  so  nearly  connected  as  first 
cousins  with  the  accused.  But  we  believe  that 
few  instances  of  such  challenges  occur.  Then 
the  depositions  of  the  witnesses,  as  well  in 
support  of  the  accusation  as  for  the  defence, 
are  read.  The  Counsel  for  the  prisoner  next 
addresses  the  Court,  and  is  heard  upon  all  legal 
exceptions  to  the  proceedings,  as  well  as  upon 
the  evidence.  After  the  defence  is  concluded, 
the  Law  Officers  of  the  Crown  are  heard. 
Their  office  is  to  state  the  result  of  the  evidence, 
to  advise  the  Court  on  matters  of  law,  and  to 
suggest  the  sentence  which  they  deem  suited  to 
the  case.  This  is  technically  called  **  les  coH" 
clusioHB  des  Qfflciers  de  la  Reine."  The  Bailiff 
then  sums  up  the  whole  of  the  case,  as  well  on 
the  law  as  the  facts,  and  the  Jurats  sevemlly 
give  their  opinions  upon  the  guilt  or  innocence 
of  the  prisoner,  and,  in  the  event  of  their  find- 
ing him  guilty,  on  the  amount  of  punishment  to 
be  inflicted.  The  decision  of  the  greater  num- 
ber constitutes  the  sentence  of  the  Court,  the 
Bailiff,  in  the  event  of  the  numbers  being  equal, 
having  a  casting  vote,  but  otherwise  having  no 
voice  In  the  verdict  or  the  sentence.  The  Bailiff 
passes  the  sentence.  In  strictness,  if  he  be 
dissatisfied  with  the  opinion  of  the  majority,  he 
has  the  power  of  suspending  the  passing  of  judg- 
ment for  forty  days.  Some  doubt,  however,  has 
arisen  whether  this  power  be  not  confined  to 
civil  cases. 

Trial  d  Vordinaire, 

The  proceedings  at  a  trial "  A  I'ordinaire  " 
are  as  follows : — 

Up  to  the  point  of  taking  the  plea  of  the 
prisoner,  and  the  choosing  the  prisoner's  coun- 
sel, the  proceedings  are  precisely  the  same  as 
those  **  Au  grand  crimind**  The  mode  of 
proof  at  the  trial  is  the  only  essential  difference 
between  them.  The  witnesses  on  both  sides  are 
summoned  by  the  Law  Officers  of  the  Crown  for 
the  day  of  trial ;  those  for  the  defence,  ftom,  a 
list  fornished  by  the  prisoner.  The  number  on 
each  side  is  limited  to  twelve.  The  proceedings 
commence  by  the  "  location "  of  the  wit- 
nesses, all  of  whom,  on  being  called,  appear 
together  at  the  bar  of  the  Court}  and,  if  no 
objection  is  taken  to  the  admissibility  of  any  of 
them,  an  oath  is  administered  to  all  by  the 
Bailiff.  The  trial  then  commences  by  reading 
the  acte  d'accusation  and  the  interrogatoire  of 
the  prisoner.  The  witnesses  in  support  of  the 
charge  are  then  examined  vivA  voce,  in  the 
presence  of  the  prisoner,  and  emss-eramined  by 
his  counsel.    The  witnesses  for  the  defence  are 


also  examined  and  cross-examined  in  the  same 
manner.  The  ovidenoe  h&ng  concluded  on 
both  sides,  the  (counsel  for  the  prisoner  first 
addresses  the  Court  on  the  whole  case,  and  then 
the  Law  Officers  of  the  Crown.  The  Comt 
then  proceeds  to  give  the  verdict  and  sentence, 
as  in  the  mode  before  detailed  respecting  the 
trial  *^  Au  grand  criHunel" 

CauBe  en  Aeffonction, 

The  proceeding  called  Cause  en  Adjonction, 
in  which  one  of  &e  Law  Officers  of  the  Crown 
is  joined  to  the  Partie  Civile  in  actions  for  libel, 
slander,  and  battery,  exists  in  Ouemscj.  The 
nature  of  this  proceeding,  as  practised  in  Jersey, 
has  been  described  in  our  First  Report;  bat 
some  diffisrences  in  the  modes  of  instituting  and 
carrying  it  on  in  the  two  Islands  render  a 
separate  notice  of  it  necessary  here. 

The  first  step  in  the  cause  is  a  summons 
served  on  the  party  complained  of.  On  his 
appearance,  the  adjonction  of  the  Law  Officers 
of  the  Crown  is  prayed  and  permitted  by  the 
Court,  as  of  course,  unless  cause  is  shown  to  the 
contrary.  If  he  makes  de&nlt,  the  adjonction 
also  takes  place  as  of  course.  The  cause  then 
proceeds  in  the  name  of  the  plaintiff,  "  et  lee 
Qffiriers  de  la  Reine  Jainte:*  The  Crown 
Lawyers  have  claimed  the  privilege  of  sending 
the  first  summons  in  Causes  en  Adjonction,  and 
have  insisted  that  no  Advocate,  in  strictness, 
can  do  so  without  their  sanction.  The  present 
Procurenr  de  la  Keine,  however,  is  of  opinion 
that  there  is  no  such  exclusive  riaht  aa  to  the 
first  summons ;  and  he  supports  nis  view  bj 
arguing  that  the  first  summons  precedes,  and  is 
intend^  to  lead  to,  a  decision  of  the  Court 
upon  the  question  whether  the  Adjonction 
ought  to  be  granted  at  all;  an  argument 
which  appears  to  us  to  have  great  weight.  The 
Law  Officers  also  claimed  the  exclusive  ri^ht  of 
pleading  in  such  causes,  the  one  for  the  plaintiff, 
and  the  other  for  the  defendant.  This  was  con- 
tested by  the  Advocates,  who  presented  a 
petition  to  the  Privy  Council,  in  1809,  denying 
the  right.  Subsequently  the  matter  in  con- 
troversy was,  by  an  Order  in  Council,  referred 
to  the  Boyal  Court  for  decision.  The  result 
was  that  the  right  of  the  Crown  Lawyers  to 
plead,  the  one  for  the  plaintiff  and  the  other  for 
the  defendant,  in  Causes  en  Adjonction  was 
confirmed,  with  this  modification:  that  it 
should  be  lawful  to  either  of  the  parties  in  the 
cause  to  employ  an  Advocate  to  plead  for  him 
in  addition,  wha  should  be  heard  before  the  two 
Officers  of  the  Crown.  This  continues  to  be 
the  law  at  present 

The  practical  eff^t  is  that  no  Cause  en  Ad* 
jonction  can  be  prosecuted  without  consent  of 
the  Procurenr  or  Contr61e.  The  Court  may 
refuse  the  Adjonction  of  the  Crown  Lawyers, 
but  cannot  compel  it.  This  has  been  in  effect 
decided  by  a  case  recently  before  the  Court. 
Proceedings  en  Adjonction  were  commenced  by 
one  of  the  Jurats  of  the  Royal  Ceort,  against 
his  Excellency  General  Napier,  the  Lieutenant 
Qovemor  of  the  Island,  for  an  alleged  libri. 
On  the  refhsal  of  the  Crown  Lawyers  to  ooos- 
mence  the  aetion,  a  snmmona  was  issoed  by  one 
of  the  Advocates  of  the  Conit ;  and,  on  defanh 
being  made  in  ^>pearance,  permission  for  the 
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AdjoDetion  followed  as  a  matter  of  eourse.  The 
Law  Offlcen,  howeyer,  refused  to  be  parties  to 
the  proceedings,  on  these  seyeral  groands : 
that,  as  Officers  of  the  Crown,  they  oould  not 
proceed  against  the  Governor ;  that  the  Gorer 
nor  was  not  amenable  to  the  Court ;  and  that 
they  had  been  commanded  by  the  GrOTemment 
at  home  not  to  proceed.  The  plaintiff,  upon 
this,  complained  to  the  Court  of  a  denial  of  jus- 
tice ;  and  the  Court  held  itself  incapacitated 
from  proceeding  further  in  the  cause,  for  want 
of  the  Adjonotion  of  the  Law  Officers.  This 
case  iuTolved,  not  only  the  question  as  to  the 
power  of  the  Law  Officers  to  refuse  their  ad- 
jonction,  but  also  the  question  how  far  the 
(Governor  was  amenable  to  the  (k>urt  for  an  act 
done  in  his  private  capacity.  80  far,  therefore, 
as  the  BoyaJ  Court  can  decide,  it  appears  to  be 
settled  that  the  Court  cannot  order  an  adjonc- 
tion  where  the  Law  Officers  refuse  their  sanction : 
but,  as  far  as  we  can  understand  the  decision, 
the  Court  did  not  determine  how  far  the  par- 
ticular grounds  assigned  by  those  ftinctionaries 
for  their  refusal  were  yalid  or  not.  The  second 
of  the  grounds  assigned  was  supported  by  a 
precedent  of  the  date  of  1783.  To  us  it  rather 
seems  probable  that  a  complaint  by  one  of  the 
Royal  Court,  or  indeed  by  any  one,  of  an  act 
done  by  the  Governor  is  one  of  the  **caau8 
nimis  ardui  **  spoken  of  in  the  Constitutions  of 
King  John,  and  properly  reserved  for  the  judg- 
ment of  Your  Majesty  in  Council.  The  Koyal 
Court,  however,  seems  to  have  preferred  placing 
the  decision  on  srounds  which  mi^e  the  right 
of  a  party  to  a  civil  remedy  depend  on  the  will 
of  the  Law  Officers  of  the  Crown,  to  the  risk  of 
appearing  to  abandon  one  of  the  supposed 
privileges  of  the  Court. 

The  proceedings,  after  the  adjouction  is 
granted,  proceed  much  in  the  same  way  as  civil 
causes,  the  principal  distinction,  up  to  the  time 
of  the  pronouncing  judgment,  being  in  respect 
of  the  Counsel  employed.  But  the  judgment 
includes,  if  the  Court  thinks  fit,  both  damages 
to  the  party  and  a  fine  to  the  Crown. 

Criticisms  on  the  Constitution  and  Practice 
of  the  Tribunals. 

We  have  now  to  offer  our  opinion  upon  the 
constitution  and  practice  of  the  tribunals. 

The  law  which  regulates  the  criminal  practice 
in  Terrien  is  far  more  defined  and  systematic 
than  that  which  relates  to  crimes  and  punish- 
ments. It  differs,  however,  essentially  from  the 
proceedings  under  the  old  Norman  law.  The 
Enqueste  du  Pays,  described  in  our  First  Be- 
port,  had  become  obsolete  at  the  time  when 
Terrien  wrote.  After  describing  the  ancient 
mode  of  proceeding,  he  iroes  on  to  say  (1.  xii. 
c.  28. 1.):  "  Toute accusation  crindnelle  se  pour- 
suit  aujourd^huy  par  la  voye  de  Justice,  selon 
la  forme  introduite  par  les  ordonnances  Boy- 
aux ; "  and  again  (\.  xii  c.  81.  1.):  '*  '^  foil  le 
prociz  d*un  prisonnier  selon  la  forme  contenue 
aux  ordonnances  Royaux"  These  are  laws, 
for  the  most  part,  of  Francis  the  First.  It  is 
difficult  to  suppose  that  the}  formed  part  of  the 
customs  or  usages  of  Guernsey  at  the  time  of 
the  Approbation  des  Loix.  The  present  prae- 
tice,  however,  is  essentially  derived  fh>m  tnem, 
and  with  very  slight  variations,  most  of  which 


have  been  already  noticed,  is  in  perfect  accord- 
ance with  their  enactments. 

The  Police,  both  as  the  body  charged  with 
the  general  maintenance  of  the  peace  and  as 
comprising  the  individuals,  through  whose  inter' 
vention  all  offences  must  be  brought  under  the 
cognizance  of  the  Court,  become  a  necessary 
subject  of  consideration. 

The  extent  and  nature  of  the  authority  of  the 
Senior  Constable  is  undefined  ;  different 
opinions  are  entertained  upon  the  subject ;  and, 
whatever  the  authority  may  be,  there  appears 
to  be  no  means  of  enforcing  it  Mr.  MeUish,  a 
very  active  constable  of  St  Peter  Port,  told  us 
''that  there  is  nothing  that  wants  regulating 
more  than  that  in  the  Island  of  Guernsey." 
And  this  we  may  state  as  the  unanimous 
opinion,  with  respect  to  all  the  constabulary 
functions,  of  all  who  gave  evidence  on  the  sub- 
ject. There  is  no  organized  mode  of  acting, 
nor  any  report  systematically  made  from  the 
Assistant  Constables  to  the  Head  Constable; 
neither  is  there  any  day  or  night  patrol  of  the 
streets,  except  where  some  unusual  danger  to 
the  peace  is  anticipated. 

In  the  discharge  of  their  duties,  the  Con- 
stables, in  practice,  assume  a  discretion,  which 
appears  to  us  inconsistent  with  their  fimotions 
as  police  officers.  The  law  is  understood  to 
entrost  cases  of  mere  drunkenness  or  disorderly 
conduct  to  their  discrerion,  to  be  presented  or 
not  to  the  Court,  as  they  may  think  fit ;  but, 
where  a  party  has  been  once  taken  into  custody 
on  a  charge  of  violence,  " voie  de  fait"  or 
crime,  the  offence  must  be  dealt  wiui  by  the 
Court.  How  far  Constables  are  justified  in 
refusing  to  entertain  such  a  charge,  or  permit- 
ting it  to  be  afterwards  withdnwn,  or  are 
warranted  in  investigating  its  truth  before 
apprehending  the  party  accused,  is  left  in  doubt. 
Such  discretion  is,  however,  assumed  by  them. 

In  one  case,  an  Advocate  of  the  Royal  Court 
had  stabbed  an  Englishman  with  a  knife,  upon 
some  fancied  provocation,  infiicting  two  wounds 
upon  him.  The  circumstances  of  the  case  were 
of  a  nature  which  rendered  the  party  wounded 
an  unwilling  prosecutor.  The  matter,  there- 
fore, although  known  to  the  Constables,  was 
not,  in  the  first  instance,  brought  before  the 
Court.  It  becoming,  however,  afterwards  the 
subject  of  public  tSk,  the  Court  directed  an 
inquiry  which  terminated  in  the  trial  and  con- 
viction of  the  offender.  But  it  does  not  appear 
to  have  occurred  to  the  Court  that  the  Con- 
stable had  been  guilty  of  any  dereliction  of  duty 
in  forbearing  to  present  the  case  as  soon  as  he 
was  aware  of  the  crime. 

In  another  case,  a  complaint  was  made 
against  the  captain  of  a  foreign  vessel,  for  ill- 
using  one  of  his  ship-boys.  The  Assistant  Con- 
stable had  himself  heen  the  master  of  a  vessel ; 
and,  being  satisfied  that  the  boy  had  not  been 
beaten  more  severely  than  masters  of  vessels 
are  in  the  habit  of  beating  their  apprentices,  he 
took  upon  himself  to  teU  the  boy  tiiat  he  had 
better  go  aboard  again.  He  accordingly  re- 
turned to  the  ship.  The  ill  treatment  was 
repeated  with  aggravation ;  and  the  boy  died, 
as  it  was  alleged,  in  conseqaence.  The  master 
was  afterwards  tried  for  the  murder  by  the 
Royal  Court,  and  acquitted. 

Q  Q  2 
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The  mode  also  of  reporting  the  apprehension 
of  offenders  to  the  Bailiff  and  the  Law  Officers 
is  very  informal.  No  official  books  of  the 
charges  are  kept;  and  the  proceedings  are  alto* 
gether  irregular.  This  will  best  be  explained 
by  one  of  the  cases  brooght  before  us. 

An  Assistant  Constable  had  taken  a  man  up 
for  drunkenness  and  assault,  one  Thursday, 
after  the  sitting  of  the  Court.  He  was  con- 
veyed to  prison,  and  kept  there  till  the  follow- 
log  Wednesday,  when  the  Constable  wrote  to 
the  gaoler  to  say  that  he,  the  Constable,  was  too 
ill  to  bring  the  prisoner  before  the  Court,  and 
that  the  gaoler  might  let  the  prisoner  out.  The 
latter  was  accordingly  set  at  liberty.  This  was 
regular,  so  far  as  the  gaoler  was  concerned ; 
persons  in  confinement,  before  examination, 
though  in  the  gaol,  being  still  in  oustody  of  the 
Constable.  The  man  afterwards  proceeded  by 
a  cause  en  adjonction  against  the  Constable  for 
false  imprisonment.  It  appeared,  on  the  trial, 
that  the  Constable,  while  conveying  him  to 
prison,  had  met  the  Procureur  in  the  street  and 
told  lum  he  had  a  man  in  th<«  cart  who  had 
behaved  very  ill,  detailing  the  circumstances. 
This  constituted  the  defence  to  the  action.  The 
Court  held  that,  the  man  having  committed  an 
assault  and  being  in  a  state  of  drunkenness,  the 
Constable  was  justified  in  putting  him  in  prison, 
aod  that,  having  mentioned  the  case  to  the  Pro- 
curear,  he  was  relieved  from  any  responsibility 
for  his  detention.  The  plaintiff's  case  was, 
accordingly,  dismissed  with  costs.  According 
to  the  law,  as  represented  to  us,  if  the  charge 
was  mere  drunkenness,  the  Constable  had  no 
right  to  detain  the  prisoner  so  long ;  if  it  was 
more,  he  was  bound  to  report  to  the  Bailiff  and 
Law  Officers,  and  had  no  power  to  liberate  him 
after  he  had  made  his  report.  It  is  possible  the 
Court  was  desirous  of  protecting  the  officer  who 
had  acted  bonA  fide  and  without  malice.  But, 
io  any  view,  a  greater  degree  of  regularity  in 
the  proceedings  would  have  prevented  any 
charge  against  the  Constable,  and  any  imputa- 
tion on  the  Court. 

Another  department  of  the  Constables  duty, 
connected  with  the  Police  of  the  Island,  is  the 
treatment  of  strangers.  The  relief  of  the 
stranger  poor  is  administered  by  them.  By  an 
brdonnanoe  of  the  Boyal  Court  of  the  80th  of 
April,  1821,  they  are  also  authorized  to 
prevent  persons  of  evil  life,  or  without  means, 
or  who  have  no  occupation,  from  settling  in  the 
Island.  The  Ordonnance  goes  on  to  direct  that 
no  favour  be  shown  to  such  persons,  particu- 
larly at  the  beginning  of  their  residence.  "  Les 
personnes  de  mauvaise  conduite,  les  ivrognes, 
les  fc^iniants  ne  doiveni  point  trovver  grAce  dans 
ieur  paroisses,  partictUih'ement  dans  le  com' 
mencement  de  Ieur  s4jour**  The  Constables 
are  authorized  by  their  office  to  send  them  out 
of ,  die  Island,  apprising  them  that  they  ma}' 
appeal-  to  the  Court.  They  are  directed  to  act 
wi^  strictness  (''  s4vir  ")  against  persons  of  this 
description^  but  to  show  indulgence  towards 
those  who,  after  residence  more  or  less  long, 
have  given  constant  proof  of  good  conduct  and 
industry.  We  were  informed  that,  in  practice, 
the  Constables  never  proceed  to  remove 
strangers  from  the  Island  for  disorderly  con- 
duct, unless  by  sentence  of  the  Court,  and  that 


those  only  who  have  become  chargeable  are, 
in  point  of  fact,  sent  away  on  the  authority  of 
the  Constable.  But  it  is  questionable  whether 
even  the  Court  ought  to  have  the  power  of  re* 
moving  British  subjects  from  the  Island  on  so 
vague  a  charge.  It  appears  to  us  that,  in 
matters  of  crimes,  the  punishment  of  all  ooght 
to  be  equal:  and  we  think  it  right  to  draw 
Tour  Majecty's  attention  to  the  fiict  that  this 
Ordonnance  is  an  instance  of  the  exercise  of  that 
legislative  power,  by  the  Boyal  Court,  which  we 
have  already  alluded  to  as  incompatible  with  its 
functions  as  a  Court  of  Justice.  The  reoioTal 
of  aliens  evidently  depends  on  different  con- 
siderations. 

A  party  becomes  chargeable  who  applies  for 
relief,  or  who  is  in  such  a  situation  that  the 
Constable  thinks  it  necessary  to  relieve  him  and 
does  relieve  him.  As  many  as  four  hundred  per- 
sons have  been  sent  from  the  Island  by  the  Con' 
stables  in  the  course  of  one  year  as  chargeable. 
Cases  6f  individual  hardship  certainly  sometimes 
occur.  In  case  of  refusal,  a  complaint  is  made 
to  the  Court,  stating  the  party  to  be  "av 
charge"  An  inquiry  then  takes  place  as  to  the 
fact  of  chargeability  ;  and,  if  it  is  satisfactorily 
established,  an  order  of  the  Court  is  made  for 
the  removal  of  the  pauper,  unless  he  ean  find 
security  not  to  continue  chargeable.  Inquiry  is 
also  made  into  the  place  of  his  birth ;  bat  in 
effect  he  is  almost  always  sent  to  the  nearest 
English  port.  The  annual  cost  of  the  stranger 
poor  io  the  parish  of  St  Peter  Port,  including 
the  expense  of  their  passes  from  the  Island, 
amounts  to  800/. ;  aod  the  increasing  communi- 
cation between  England  and  Guernsey  makes  this 
a  subject  of  great  importance.  It  falls  within 
the  scope  of  our  inquiry  to  notice  it  only  in  con- 
nection with  the  duties  of  the  Police :  but  it 
appears  to  us  to  deserve  the  attention  of  Yonr 
Majesty's  Government.  It  is,  of  course,  proper 
that  the  Island  should  be  relieved  from  the 
burthen  of  maintaining  the  stranger  poor ;  bnt, 
in  the  mode  in  which  the  law  is  administered, 
the  being  a  stranger  and  in  want  comes  to  be 
considered  in  the  nature  of  an  offence  to  be 
treated  with  more  or  less  rigour  at  the  discretion 
of  the  Constables.  This  is  clearly  objectionable. 
Neither  does  the  power  of  appealing  to  the 
Court  offer  sufficient  security.  It  is  seldom 
acted  on;  and  the  shape  which  it  assumes  in 
practice  is  an  application  by  the  Constables  to 
compel  the  departure  of  those  who  refose 
obedience  to  their  orders.  We  think  that  the 
whole  of  the  law  with  regard  to  the  relief  and 
removal  of  the  stranger  poor  requires  revision. 

The  peace  of  the  Island  is  generallj  well 
preserved  ;  and  the  instances  of  crime  are  rare. 
This  we  attribute,  not  to  the  system  of  Pohee, 
but  to  the  smallness  of  the  Island,  and  es- 
pecially of  the  principal  town,  and  to  the 
absence  of  those  habits  'which,  in  richer  and 
more  populour  countries,  produce  at  once  a 
temptation  to  crime  and  a  populatioB  liable  to 
the  temptation.  To  these  ciroumstaaees^  also, 
we  attribute  the  fact  that  so  little  attention  has 
been  directed  to  the  state  of  the  Police,  and  that 
the  system  remains  in  so  rude  and  unsettled  a 
state.  Had  an  emergency  arisen,  it  would,  we 
think,  have  been  felt,  and  in  case  of  any  future 
emergency  it  will  be  felt,  that  much  change  is 
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necessary.    The  system  is  defective  from  the 
want  of  a  superintending  officer;    from   the 
Constables  having  other  avocations,  the  Head 
Constables  being  for  the  most  part  gentlemen  or 
merchants,  and  the  Assistant  Constables  trades- 
men, who  are  ^lad  to  be  relieved  from  the  office 
as  soon  as  their  term  of  daty  expires ;  from  the 
absence  of  any  law  strictly  defining  the  duties 
and  limiting  the  power  of  the  Police ;  and  par- 
ticularly from  the   connection    of   the    Head 
Constables  with  the  Royal  Court,  as  members  of 
the  States  of  Election  and  assistants  at  Courts 
of  Chefs  Plaids.   The  amount  of  the  population 
and  the  state  of  publie  opinion  do  not  ])erhaps 
necessitate  so  great  a  change  as  we  were  com- 
pelled to  recommend  in  Jersey;  but  the  evil, 
although  less  in  degree,  is  the  same  in  nature, 
and  will  probably,  at  some  time  or  other,  demand 
the  same  remedy.    We  think  that  the  inferior 
officers  of  Police  ought  to  be  paid,  and  that 
some  at  least  of  them  should  exclusively  and 
permanently  devote  themselves  to  the  duty,  as  a 
distinct  calling :  and  that,  if  the  present  mode 
of  election  be  retained,  the  Constables  should  be 
placed  under  the  controul  of  some  responsible 
officer.    It  further  appears  to  us  that  the  office 
of  presiding  in  the  Douzaine,  and  acting  in  the 
States  of  Election,  ought  not  to  be  joined  with 
Police  duties.    These  functions,  each  important 
in  itself,  require  very  diiFerent  qualifications  : 
and,  if  they  were  separated,  the  result  would 
probably  be  that  each  would  be  better  per- 
formed. 

We  are  of  opinion  that  the  method  by  which 
alone  offences  are  brought  within  the  cognizance 
of  the  Court  is  objectionable.  We  see  no 
reason  for  intrusting  the  Police  with  so  large  a 
discretion  ;  nor  do  we  think  that  parties  desir- 
ing to  prosecute  have,  in  the  present  system, 
sufficiently  ample  means  of  producing  cases. 

We  have  already  stated  that  the  Cour  du 
Quartier  conducts  the  investigation  prior  to  the 
committal  of  the  accused,  and  decides  on  the 
form  of  the  "  acie  cTaccuaationy"  on  which  the 
amount  of  punishment  eventually  depends.  In 
proceedings  '*  Au  grand  criminel,"  the  whole  of 
the  evidence  also  is  taken  before  it.  It  thu^ 
virtually  becomes  the  prosecutor  of  the  crime. 
The  very  act  of  directing  the  committal  and 
framing  the  indictment  implies  that  its  members 
have  formed  a  strong  opinion  on  the  guilt  of  the 
accused.  Yet  they  form  a  part  of  the  Cour  en 
Corps,  by  which  he  is  eventually  tried.  When 
that  Court  consists  of  a  quorum  of  seven,  the 
members  of  the  Cour  du  Quartier  may  constitute 
the  majoritjr;  but  in  all  eases  their  opinion 
necessarily  infloenees  the  Court  In  the  event 
of  an  equality  of  opinions,  the  castmg  vote  rests 
with  the  Biulifl  who  has  presided  in  the  Cour 
du  Quartier,  and  who  now  presides  in  the  Cour 
en  Corps.  But  the  evil  does  not  rest  here. 
Wherever  the  case  is  of  a  nature  to  excite  great 
interest  in  the  Island,  many  of  the  Jurats  take 
part  in  the  proceedings  before  the  Cour  du 
Quartier,  and  thus  come  to  the  trial  with  minds 
more  or  less  affected  -by  what  they  have  heard 
before.  Th»  inconvenience  of  this  is  felt.  The 
Bailiff  and  the  most  eminent  Advocates,  in.  the 
Island  have  expressed  an  opinion  that  the  mem 
bers  of  the  Cour  da  Quartier  who  have  aoted 


in  sending  the  party  to  trial  should  be  incapable 
of  acting  as  members  of  the  Court  at  the  trial.' 
In  this  we  entirely  concur. 

The  preliminary  examinations  "  au  secret^* 
and  the  consequent  interrogatoure  of  the  accused, 
app^r  to  us  equally  objectionable.  But  our 
opinion  with  regard  to  them  is  not  that  of  the 
Bailiff  and  the  majority  of  the  lawyers  of  the 
Court.  Tliis  part  of  the  Criminal  process  differs 
so  essentially  from  all  that  we  have  been  ac- 
customed to,  as  English  lawyers,  that  we  were 
anxious  to  have  the  subject  discussed  before  us, 
in  order  to  ascertain  the  opinions  of  the  mem- 
bers of  the  Court,  and  the  Advocates,  on  the 
subject.  With  one  exception,  that  of  Mr.  Falla, 
a  gei.tleman  very  extensively  engaged  in  the  de- 
fence of  criminals,  the  members  of  the  Court; 
including  the  Baihff  and  the  Bar,  were,  more  or 
less  strongly,  in  favour  of  continuing  the  phw- 
tice.  The  value  of  the  Bailiff's  testimony  in 
favour  of  the  system  is  the  greater  from  his 
having  been  an  English  lawyer,  filling  criminkl 
and  civil  judicial  functions  in  Enghind,and  from 
his  avowing  that  his  opinions  had  been  changed 
by  experience.  We  are  bound  also  to  add  that 
it  was  an  unanimous  opinion  that  the  practice 
of  the  Court  had  much'  improved  under  bis 
prendency,  so  that  his  opinion  in  favour  of  re- 
tainmg  the  ancient  system  could  not  possibly 
arise  from  prejudice  or  illiberal  dread  of  change. 
We  feel  diffident  in  dissenting  from  such 
authority ;  but  the  reasons  alleged  in  support  of 
the  present  system  have  foiled  to  convince  us. 

We  have  stated  it  as  our  opinion  that  the 
preliminary  examinations  were  originally  in- 
formations on  which  the  Court  directed  the 
apprehension  of  the  party.  In  this  view  their 
secrecy  would  be  reasonable ;  and  they  would 
necessary  be  conducted  in  the  absence  of  the 
accused.  But,  when  he  is  already  in  custody,  it 
is  agreeable  to  the  first  principles  of  justice  that 
he  should  be  confronted  with  his  accusers. (a)  So 
far  is  this  from  being  the  case  that,  according 
to  the  present  practice,  the  informations  are  not 
taken  in  writing.  Thus  the  party  charged  has 
no  means  of  comparing  the  evidence  at  the  trial 
with  that  taken  before  the  Cour  du  Quartier ; 
and  the  best  materials  for  instructing  Counsel^ 
as  well  for  the  prosecution  as  the  defence,  are 
withdrawn.  This  inconvenience  was  strongly 
felt  by  the  Bailiff,  who  said:  "I  know  of  no  5n- 
provement  which  would  be  so  great  here  as  that 
of  taking  down  in  writing  all  the  evidence  upon 
which  a  man  is  committed,  and  letting  the 
Counsel  ibr  the  prisoner  have  copies  of  it  a 
certain  time  before  the  trial.  I  believe  that 
would  secure  two  advantages :  I  shink  it  would 
give  the  prisoner  pretty  nearly  the  same  ad- 
vantage as  if  he  were  present,. while  it  would 
reserve  tt»  the  Court  all  the  power  it  derives 
from  a  secret  examination,"  The  only  reason 
suggested  for  the  present  practice  was  that,  it 
bemg  a  secret  Court,  what  passed  there  ought 
not  to  be  made  known.  This,  however,  assumes 
that  the  investigation  ought  to  be  secret.  We 
believe  that  the  chief  advantage  derived  from 
the  present  practice  is  the  opportunity  it  gives 

Co)  As  to.  the  history  of  uhe  contrary  rule, 
see  Esmein,. Histoire.de  la  ProcMnre  Crimi- 
nelle  en  France,  p.  117. 
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to  the  Court  of  testing  the  truth  of  the  prisoner's 
answeifl  on  his  interrogatoire.  Its  utility  there- 
fore depends  upon  the  propriety  of  that  pro- 
ceeding. It  is  eertiinly  not,  at  first  sight,  con- 
trary to  justice,  that  a  party  accused  of  crime, 
who  has  heard  the  OTidence  against  him  and  has 
had  an  opportunity  of  questioning  the  witnesses, 
should  he  interrogated  to  elicit  his  ezj^natioo 
of  the  faces,  before  he  is  committed  for  trial. 
If  means  could  be  devise^  to  ensure  its  never 
being  abused,  the  interrogatoire,  so  conducted, 
would  be  perhaps  a  proper  mode  of  arriying  at 
truth.  But  it  cannot  be  said  to  be  necessary  for 
that  purpose.  Its  utiUty  was  maintained  by  the 
Court  and  members  of  the  Bar  chiefly  on  the 
ground  that  the  truth  told  by  a  man  in  answer 
to  questions  by  the  Court,  without  his  having 
heard  the  evidence  which  8Ug|;ested  them,  gives  | 
^reat  weight  to  that  part  of  ms  statement  which 
IS  otherwise  incapable  of  proof.  But  this  is 
precisely  the  objection  to  the  interrogatoire  as 
oondnoted  hj  the  Boyal  Court.  An  innocent 
person,  who  is  perfectly  intelligent  and  honest, 
has  nothing  to  fear  from  any  criminal  prosecu- 
tion fairly  conducted.  But  most  of  the  persons 
accused  of  crime  are  ill  informed ;  and  such 
pefBons  are  led  into  contradiction  and  falsehood 
by  the  desire  to  evade  circumstances  which  they 
feel  to  make  against  them.  The  learned  Ad- 
vocate before  referred  to,  Mr.  Falla,  put  this 
very  forcibly  in  his  evidence.  He  was,  indeed, 
dwelling  principally  on  the  case  of  a  prosecution 
instituted  against  several  parties  at  once;  but 
mischiefs  of  a  similar  kind  seem  to  be  incidental 
to  most  cases.  He  said :  **  When  four  or  five 
persons  are  called  in  private  into  Court,  one 
after  the  other,  and  questions  are  put  to  diem, 
the  first  impression  on  their  mind  is  that  the 
Crown  Lawyers  and  the  Court  wish  to  make 
them  declare  different  things ;  and  an  ignorant 
or  a  timid  person,  with  that  thought,  is  not 
capable,  in  my  opinion,  of  giving  a  fiuthfnl 
statement ;  and,  if  he  does  not,  it  is  sure  to  turn 
asainst  him."  We  concur  in  this.  Statements 
m  otherwise  unimportant  facts,  which,  if  truly 
made,  are  relied  on  as  proof  of  the  innocence  of 
the  prisoner,  must,  if  betraying  attempts  at 
evasion,  have  the  contrary  effect,  to  his  preju- 
dice. Stress  was  also  laid  on  the  practice  of 
informing  the  prisoner  beforehand  that  what  he 
says  will  be  used  against  him  at  the  trial,  and 
that  he  is  free  to  answer  or  not,  as  he  chooses. 
When  his  statement,  as  in  English  proceeding, 
is  spontaneous,  the  caution  coupled  with  the  m- 
formation  that  he  is  not  reqmred  to  say  any- 
thinff  has  its  proper  place.  Bat  the  proceedings 
by  the  interrogatoire  are  essentially  compulsory. 
Formerly  they  were  enforced  by  torture.  The 
chapter  of  Terrien  which  authoriies  its  applica- 
tion is  sanctioned  by  the  Approbation  des  Loix ; 
and»  although  the  hnmamty  of  modem  times 
has  rendered  the  practice  obsolete,  no  law  has 
made  the  infliction  now  unlawful.  It  is  part  of 
the  sune  "  Ordonnances  Boyanx  "  which  rogn- 
late  the  Criminal  practice  of  Guernsey:  the 
practical  abolition  is  merely  a  humane  usurpa- 
tion. But  it  b  obvious  that  the  inference  to  be 
drawn  fh>m  a  reftisal  to  answer  must  be  that  the 
party  is  incapable  of  explaining  tiie  facts  which 
make  agsinst  him.  Again,  he  is  not  allowed 
tne  assistance  of  Counsel,  who  would  probably 


advise  him  not  to  answer.    Such  a  privilege 
would  amount  to  the  aboUtion  of  the  interroga- 
toire.    In  truth,  a  voluntary  interrogatmre  is  a 
oontradicticm ;  and  the  compulsion  of  the  pro- 
cess, once  physical  but  still  moral,  is  not  the 
least  objectionable  part  of    the  system.    The 
caution  to  abstain  from  answering,  if  the  party 
thinks  fit,  is  always  given  in  words;   but  a 
prisoner,  acting  without  counsel,   will  almost 
always,   in    practice,  feel   hims^    bound   to 
answer.  Then  the  questions  put  are  those  which 
arise  from  evidence  which  has  been  so  arranged 
(and  quite  properly)  as  to  give  the  fullest  effect 
to   the  primA  facie  case  of  accusation.    The 
answers  given  to  such  questions  are  given  at  a 
great  disadvantage  %  and,  probably,  tiiis  disad- 
vantage is  even  exaggerated  by  the  prisoner, 
who  IS  pressed  .with  the  drcumstancee  of  sus- 
picion marshalled   in   their   most   formidable 
order.    Hence  arises  a  temptation  to  evade  and 
deceive,  by  which  an  ignorant  person  would  be 
seduced,    however   innocent    of    the    offence 
charged.    Another  very  danserous  feature  in 
this  practice  appears  to  be  tnat  its  tendency  is 
to  engage  the  Court,  which  conducts  the  ex- 
amination, in  a  contest  with  the  prisoner.    We 
were  assured  that  this  in  fact  did  not  occur :  and 
we  are  quite  ready  to  believe  that  the  members 
of   the  Court  have   not    consciously  allowed 
themselves   to  be  drawn  into  such  a  course 
But  the  danger  is  that  the  objectionable  feeling 
will  arise  where   the    Court    is  conscious    of 
nothing  but  an  exercise  of  ingenuity  in  the  pur- 
suit of  truth:    and  that  this  danger    is    not 
imaginary  must,  we  think,  be  obvious  to  any 
one  who  has  read  much  of  the  interrogatories 
administered  by  the  Courts  in  foreign  Criminal 
Tribunals.    We  cannot  see  why  all  the  advan- 
tages which  this  practice  is  alleged  to  possess 
may  not  be  attained  by  merely  reading  over  the 
adverse  evidence    to    the    accused,  and    then 
bidding  him  tell  his  own  story,  if  he  thinks  fit. 
It  is  impossible  to  deny  the  efficacy  of  the 
present    practice   as    an   instrumoit   for    the 
occasional  detection  of  crime ;  but  it  is  equally 
clear  that  the  practice  is  liable  to  mislead,  even 
when  administered  with  the  purest  intentioiis. 
We  have  no  doubt  that  the  members  of  the 
Boyal  Court  were  perfectiy  sincere  in  asanring 
us  that  it  is  often  of  the  greatest  use  to  a 
prisoner,  and  that  they  never  knew  an  innocent 
man  condemned  in  consequenoe  of  it.    But  it 
appears  to  us  dangerous  to  make  legal  gnilt 
depend  upon  anything    short  of   proof    from 
extrinsic  evidence  or  the  voluntary  confession 
of  the  accused. 

With  respect  to  the  mode  of  conducting  the 
trial,  no  vitlid  reason  occurs  to  us  why  oae 
course  should  be  followed  when  the  proceedings 
are  **  Au  grand  crindnel,"  and  another  when 
the^  are  "il  Vardinaire.**  The  practice  of 
taking  the  evidence  in  the  former  case  in  the 
absence  of  the  accused  is  open  to  numy  otjee* 
tions.  These  are  not  removed  by  giving  hha  a 
copy  of  the  depositions  at  the  **  Cot^romiattan 
de$  thnoins"  and  permitting  his  Counsel  then 
to  cross-examine  the  yitnosses  from  the  written 
documents.  Bveiy  one,  who  is  at  all  familiuT 
with  the  prooeeJings  of  Courts  of  Jnstioe, 
knows  that  tiie  T$lue  of  oross-eyaminatlnn 
depends  on  its  growing  out  of  the  wramiiiatian 
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in  chief,  and  that  much  of  its  effect  is  derived 
from  the  demeanour  of  the  witness  while  suh* 
ject  to  its  test.  According  to  the  mode  pursued 
in  Goernser,  the  Counsel  for  the  dcwnce  is 
depriyed  of  this  advantage}  and,  what  is  of 
greater  importance,  the  Court  loses  the  oppor- 
tunity of  judging  of  the  weight  of  a  witnesb's 
testimony  from  watching  the  manner  in  which 
his  evidence  is  given.  The  advantage  which 
written  depositions  are  supposed  to  afford  of 
weighing  the  evidence  more  accurately  does 
not,  we  think,  make  up  for  the  want  of  this. 

The  proceedings  **  An  grand  crimind  "  are, 
however,  now  of  comparatively  rare  occurrence. 
There  have  been  only  twenty  cases  so  tried 
durinff  the  ten  years  preceding  this  Inquiry ; 
and  uiere  is  evidently  an  incnnation,  on  the 
part  of  the  Court,  to  withdraw  from  that  mode 
of  trial  all  cases  which  do  not  require  a  very 
severe  punishment.  A  strong  feeling  exists  in 
ikvonr  of  its  abolition. 

The  proceedines  on  the  trial  "  d  Pordinaire  " 
are  free  from  niis  last  objection  :  but  many 
defects  are  common  to  both  modes  of  proceed- 
ing. 

The  whole  law  of  evidence  is  in  a  most  un- 
satis&ctory  state.  This  branch  of  law,  in  all 
systems,  is  to  be  sought  rather  in  the  practice 
of  the  Court  than  in  positive  enactments.  In 
Guernsey,  the  written  law  of  evidence  is,  for 
the  most  part,  in  direct  restraint  of  the  elucida- 
tion of  truth ;  while  the  practice  of  the  Court, 
from  the  nature  of  the  tribunal  and  the  absence 
of  recorded  decisions,  is  reducible  to  no  rule. 
This  becomes  more  mischievous  from  the  same 
individuals  having  to  decide  on  the  admissi- 
bility of  the  evidence,  and  its  effect  when 
admitted. 

The  restraints  imposed  on  testimony  are 
unreasonable.  In  every  trial  the  number  of 
witnesses  that  can  be  examined,  whether  for  the 
prosecution  or  the  defence,  is  limited  to 
twelve.  No  boy  under  the  age  of  fourteen,  nor 
girl  under  the  age  of  twelve,  and  (in  strict  law, 
though,  as  it  seems,  the  practice  is  less  strin- 
gent), no  deaf  or  blind  person,  is  admissible  as 
a  witness.  The  wife  is  not  allowed  to  give 
evidence  against  her  husband,  even  in  the  case 
of  personiu  violence  committed  by  him  opon 
her. 

The  objection  arinng  from  relationship  is 
carried  to  a  great  extent,  and  is  found  to  be 
attended  with  ^at  practical  inconvenience  in  a 
small  community  where  frequent  intermarriages 
of  neoesaity  multiply  the  objection.  By  mis- 
applying a  passage  m>m  the  Coustumier  cited 
by  Temen,  which,  in  the  ojnnion  of  the  ablest 
lawyers  of  the  Island,  relates  only  to  Jurors 
and  has  no  reference  to  witnesses  in  the  modem 
acceptation  of  the  word,  a  practice  has  grown 
up  under  which  no  relative,  within  the  degree  of 
first  cousin  once  removed  to  a  party  charged 
with  crime,  is  compellxble  to  give  evidence 
against  such  par|^,  or  is  admissible  as  a  witness 
in  his  fiivonr.  The  Crown  ma^  call  such  a  wit- 
ness ;  but  the  rule  is  that  he  is  not  compellible 
to  rive  evidence,  when  he  could  be  rejected  if 
tendered  on  the  other  side.  Tbe  exception  is 
that  the  evidence  of  relatione  is  adxniisible  in 
proof  of  an  alibi.  This  also  rests  on  a  passage 
from  Tenien   (1.  ix.  o.  88.  6.)  which,  in  the 


opinion  of  the  very  learned  Advocate  who  was 
examined  on  the  subject  (in  which  we  fully 
concur),  has  also  been  misunderstood.  This 
exclusion  of  evidence  in  so  many  cases  has  in 
practice  been  found  so  inconvenient,  that  an 
attempt  was  lately  made  to  pass  an  Ordonnance 
of  the  Court  in  Chefs  Plaids,  to  render  the  evi- 
dence of  relations,  beyond  the  degree  of  brother 
and  sister,  admissible  in  all  cases.  An  objection 
was,  however,  taken,  that  the  alteration  involved 
the  repeal  of  the  law  contained  in  Terrien,  which, 
according  to  the  received  opinion,  the  Court  in 
(Thef^  Plaids  has  not  the  power  to  effect.  The 
proposed  Ordonnance  was  therefore  rejected ; 
although  we  have  seen  that  the  Court,  in  its 
judiciiQ  capaci^,  has  not  at  all  times  considered 
itself  so  f  etterea.  The  consequence  is,  that  the 
law  remains  hitherto  unaltered.  We  thought 
it  right  to  collect  the  opinions  of  the  Members 
of  the  Court  and  the  Advocates  on  this  point, 
as  the  objection  to  the  present  practice  appeared 
to  us  obvioQS.  We  state,  as  an  instance  of  the 
tenacity  with  which  ancient  usage  is  adhered  to 
in  Guernsey,  that  all  the  Jurats  and  the  Ad- 
vocates, with  only  two  exceptions,  were  opposed 
to  admittiog  the  evidence  of  relations  withm  the 
degree  of  first  cousins. 

The  mode  of  conducting  the  trial  at  the 
hearing  is  equally  objectionable.  The  want  of 
some  statement  by  the  Counsel  for  the  Crown  of 
the  facts  to  be  proved  against  the  prisoner  is 
felt  to  be  a  great  inconvenience.  It  is  difficult 
to  imagine  how,  in  its  absence,  the  attention  of 
the  Court  can  be  drawn,  in  intricate  cases,  to 
the  materia]  points  in  the  evidence  during  the 
progress  of  ttie  trial,  or  how  the  defence  can  be 
properly  conducted.  Counsel  complain,  with 
great  reason,  of  the  embarrassment  consequent 
in  addressing  the  Court  on  the  law  and  facts  of 
the  case  at  the  same  time,  before  the  Counsel  for 
the  prosecution  have  been  heard.  The  conclu- 
sions of  the  Procureur  and  Contrdle,  in  dealing 
with  the  facts,  may,  as  regards  the  Court,  in 
some  measure  supply  the  want  of  an  opening 
speech.  But  the  Unctions  of  these  oificers, 
partaking  of  the  Advocate  and  Judge,  are  con- 
tradictory, and  only  reasonable  on  the  supposi- 
tion that  the  Court,  without  such  aid,  is  incapable 
of  arriving  at  a  clear  perception  of  the  fitcts  or 
applying  the  law  to  them.  Wbere  the  Bailiff  is 
a  lawyer,  whose  duty  and  practice  it  is  to  present 
both  to  the  Jurats,  the  weighing  of  the  evidence 
and  the  consideration  of  the  punishment  would 
in  our  opinion  be  with  more  proprietory  intrusted 
to  him,  the  Law  Officers  of  the  Crown  being 
confined  to  the  duties  cast  upon  them  as  public 
prosecutors. 

The  discussion  of  the  amount  of  punishment, 
before  any  decision  is  come  to  on  the  prisoner's 
guilt,  is  objectionable  in  anoUier  point  of  view ; 
that  it  generally  involves  a  consideration  of  his 
previous  character  and  conduct.  Prior  convic- 
tions are  stated  against  him,  as  part  of  tfie  speech 
of  the  Procureur  and  Ck>ntr61e,  for  the  purpose 
of  justifjoni^  a  conclosion  for  a  heavier  punish- 
ment. This,  however  unjust,  is  the  necessary 
consequence  of  the  mode  in  which  the  judgment 
of  the  Court  is  given,  each  individual  Jurat  ex- 
pressing Us  opinion  at  once  on  the  guilt  of  the 
prisoner  and  the  punishment  to  be  inflicted. 
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We  have  next  to  offer  some  observations  on 
the  constitution  of  the  Rojal  Court. 

We  have  already  stated  that  the  twelve  Jurats 
are  usually  chosen  from  the  most  ancient  and 
respectable  families  in  the  Island.  We  believe 
them  to  be  loyal  and  devoted  subjects  of  Your 
Majesty,  active  and  zealous  in  the  discharge  of 
their  duty,  and  possessing,  to  a  very  consider- 
able extent,  the  confidence  of  their  countrymen. 
But  we  are  compelled  to  state  our  decided 
opinion  that  most  of  what  is  objectionable  in 
the  system  of  criminal  law  which  has  grown  up 
in  Guernsey,  and  in  the  mode  in  which  criminal 
justice  is  practically  administered  there,  may  be 
traced  to  the  constitution  of  the  Koyal  Court 
and  the  authority  it  exercises  in  its  double 
capacity  as  a  judicial  and  legislative  body. 

We  have  described  at  length  the  legislative 
functions  of  the  Court  sitting  in  Chefs  Plaids. 
Powers  so  extensive  aod  undefined  appear  to  us 
inconsistent  with  the  legislative  powers  exer 
dsed  over  the  Bailiwick  by  Your  Majesty  in 
Council,  and  irreconcileable  with  anything  like 
popular  principles. 

According  to  the  theory  of  the  Guernsey  con- 
stitution, the  Jurats  may  on  one  day,  sitting  in 
a  Court  of  Chefs  Plaids,  make  an  Ordonnance 
without  the  consent  of  Your  Majesty,  against 
the  will  of  the  functionary  representing  the 
Crown  in  the  Island,  and  wiUiout  consulting  the 
body  of  the  States,  and,  on  the  next,  sitting  as  a 
Court  of  Justice,  may  proceed  to  put  their  own 
construction  un  it  and  to  execute  the  law  of 
their  own  making,  without  their  decision,  in  any 
matter  of  criminal  law,  being  capable  of  review 
by  any  superior  authority.  It  would  be  con* 
sistent  with  the  due  exercise  of  the  legislative 
power  that  the  State  should  frame  laws  for  the 
Island  subject  to  Your  Majesty's  concurrence. 
But  it  is  contrary  to  the  ordinary  exercise  of 
Your  Majesty's  high  prerogative  that  the  legis- 
lative power,  which  in  Guernsey  resides  in  the 
Crown,  shoidd  be  delegated  to  one  of  the  three 
Estates  of  the  Island  so  as  to  render  that  body 
capable  of  enacting  laws  without  Your  Majesty's 
concurrence.  This  power  of  the  Royal  Court  in 
Guernsey  could  have  had  no  legal  origin  except 
from  a  grant  by  the  Sovereign.  It  seems  to  us 
doubtful  whether  it  must  not,  from  its  nature, 
be  referred  to  usurpation.  But,  at  any  rate,  we 
submit  to  Your  Majesty  that  it  would  more 
properly  be  confided  to  the  whole  body  of  the 
States,  and  that  it  ought  not  to  be  permitted  to 
rest  in  the  Royal  Court. 

This  union  of  the  judicial  and  legislative 
functions  in  the  same  individuals  has  been 
attended  by  the  worst  oonsequences  in  Guern- 
sey. The  enactment  of  the  Commentaries  of 
Terrien  as  law,  in  opposition  as  it  would  seem 
to  Uie  wishes  of  the  people,  is  to  be  traced  to 
the  legislation  of  the  Royal  Court.  The  dis- 
cretionary power  assumed  by  the  Court  in  the 
administratibn  of  the  law  has  its  origin  in  the 
same  cause.  This  is  increased  by  the  nature  of 
the  tribunal.'  Men  without  legal  education  will 
not  readily  adopt  a  strict  system  of  law,  the 
administration  of  which  can  be  only  acquired 
by  study  and  practice.  The  only  justice,  which 
a  body  so  constituted  is  capable  of  administer- 
ing, consists  in  an  endeayour  to  deal  with  eisch 
-"ase  as  it  arises  according  to  their  notions  of 


what  is  right  in  the  particular  instaoce.  The 
restraining  power  of  the  Law  Officers  and  the 
Bailiff  is  too  feeble  to  withstand  the  prejudices 
or  the  passions  of  the  Jurats.  The  conse- 
quence is,  that  the  fate  of  those  who  are  sub- 
mitted to  their  jurisdiction  often  depends,  not  on 
the  sentence  of  the  law,  but  on  the  caprice  of 
the  Court. 

Another  objection  arises  from  the  mode  of 
their  appointment.  We  were  told  that  it  is  the 
great  privilege  of  the  people  of  Guernsey  to 
elect  their  own  Judges.  We  think  such  a  privi- 
lege very  objectionable.  It  appears  to  us,  that 
all  judicial  appointments  should  proceed  directly 
from  Your  Majesty.  But  it  is  a  mistake  to 
assert  that  the  Jurats  are  elected  by  the  people 
of  Guernsey.  We  have  already  pointed  oat  to 
Your  Majesty  how  small  a  share  the  people 
have  io  the  constitution  of  the  States  of  Election 
The  Jurats  themselves  form  a  considerable  por- 
tion af  this  bodj  ;  and  tlieir  influence  with  the 
Douzeniers  is  so  great  that  it  is  not  often  that  a 
candidflte  obnoxious  to  them  can  have  much 
chance  of  success. 

Another  objection  arises  from  the  political 
duties  of  the  Jurats  as  members  of  the  State». 
Party  politics,  or,  more  properly,  fiwrtion,  does 
not  exist  in  Guernsey  to  the  same  extent  as  in 
Jersey ;  but  it  is  impossible  that  questions  of 
local  politics  should  not  sometimes  occur  of 
deep  interest  to  the  inhabitants.  On  such 
occasions  they  have  a  right  to  expect  the  active 
interference  of  the  Jurats  and  the  public  expres- 
sion of  their  opinions,  as  the  leading  members 
of  the  States  of  Election  and  Deliberation,  and 
as  gentlemen  of  family  and  fortune.  Their 
judicial  duties  act  in  restraint  of  this,  and 
render  it  unbecoming  for  them  to  take  any  part 
in  such  proceedings.  The  community  are  thus 
deprived  of  the  fldl  benefit  of  their  services  in 
one  character  or  the  other.  The  advantage  of 
their  assistance  as  leaders  and  guides  are  lost, 
or  the  part  that  they  take  in  such  discussions 
renders  them  unfit  for  their  office  as  Judges. 
This  disadvantage  is  aggravated  by  the  narrow 
local  limits  within  which  their  authority  is  exer- 
cised, and  the  violence  with  which  local  topics 
are  discussed  in  a  small  community. 


Aldemet/, 

We  now  proceed  to  describe  the  Criminal 
Tribunal  of  the  Island  of  Aldemey. 

The  Court  in  Aldemey  consists  of  ^  Presi- 
dent, called  the  Judge,  and  six  Jurats,  two 
Crown  Officers  called,  as  in  Guernsey,  the  Pro- 
cureur  and  Contr61e,  the  Greffler  and  the 
Pr6v6t. 

The  Judge  recdves  his  appointment  from 
Your  Majesty.  The  six  Jurats  are  elected  for 
life  by  the  rate-payers  of  the  Island:  if;  from 
infirmity,  they  desire  to  resign,  they  apply  to  the 
States  of  Aldemey,  who  transmit  the  application 
to  the  Royal  Court  of  Guernsey,  which  decides 
upon  it.  The  Procureur,  Centrole,  and  GreAer 
also  receire  their  impointments  from  the  Crown. 
The  Pr£v6t  is  an  officer  named  by  the  States  of 
the  Island :  he  formerly  h^d  ofnbe  for  a  year 
only ;  but,  within  the  last  four  or  fire  years,  the 
Aldemey  Court  of  Chefb  Plaids  have  passed  an 
Ordonnance  making  the  office  peipetoiil.     The 
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Frer6te  consists  of  twelve  persons.  These  serve 
for  twelve  years,  if  they  live  so  long :  bat,  in 
case  of  death,  the  place  is  filled  up.  The  twelve 
hold,  in  rotation,  the  office  of  Depnty  Pr6v6t  for 
one  year. 

There  are  also  two  Constables  and  two  Deputy 
Constables,  chosen  by  the  Court.  They  are 
annual  officers,  the  two  who  have  been  chosen 
as  Deputy  Constables  for  one  year  becoming 
Constables  for  the  year  following. 

The  Procureur  has  an  annual  salary  of  40/. 
The  Contrdle  has  no  salary ;  and  that  office  at 
present  is  not  filled  up,  the  Procureur  being  the 
only  Advocate  in  the  Island. 

The  jurisdiction  of  the  Court  of  Alderney, 
in  matters  of  a  criminal  nature,  is  confined  to  a 
preliminary  investigation  into  the  fact  of  crime. 
It  may  examine,  and,  if  satisfied  that  the  charge 
is  without  foundation,  may  dismiss  the  com- 
plaint;  but  it  possesses  no  power  of  trial  or 
punishment.  When  an  offence  is  committed  in 
Alderney,  the  party  charged  is  apprehended  by 
the  Constable,  and  brought  before  the  Judge 
and  at  least  two  Jurats.  The  witnesses  are  ex- 
amined, and  the  intcrrogatoire  of  the  prisoner 
taken  by  the  Court.  The  examinations  are  then 
reduced  to  writing;  and,  if  the  Court  is  of 
opinion  that  there  is  sufficient  evidence  to  put 
the  prisoner  on  his  trial,  an  Acte  of  Court 
is  made  re/erring  the  matter  to  the  Royal 
Court  in  Guernsey.  This  mode  of  proceeding 
is  provided  by  an  Order  in  Council  of  the  SIsc 
of  June  1585,  which  directs  that  the  Jurats  of 
Alderney  "shall  refer  Criminal  Causes  to  the 
Royal  Court  as  was  always  the  custom.'*  The 
prisoner  is  committed  to  the  custody  of  the 
Pr^v6t  of  Alderney,  whose  duty  it  is  to  convey 
him  to  Guernsey.  On  the  arrival  of  the  Pr6v6t 
in  Guernsey  with  his  prisoner,  he  apprixcs  the 
Bailiff,  and  delivers  to  him  or  to  one  of  the  Law 
Officers  of  the  Crown  a  copy  of  the  Acte  of  the 
Alderney  Court,  toother  with  copies  of  the 
examination  of  the  witnesses  and  the  intcrroga- 
toire of  the  accused.  The  Bailiff  thereupon 
convenes  a  Cour  Ordinaire,  at  which  the  intcr- 
rogatoire and  the  depositions  are  examined : 
and,  if  the  Court  should  think  the  offence  of  a 
nature  to  be  tried,  and  the  evidence,  as  taken  by 
the  Court  in  Alderney,  sufficient,  an  order  is 
made  for  the  witnesses  to  be  ^ent  fh>m  Alderney 
on  a  particular  day.  On  their  arrival,  they  ap- 
pear before  the  Cour  du  Quartier ;  and  the  pro- 
ceedings, are  commenced  from  the  beginning, 
exactly  as  if  the  offence  had  been  committed  in 
Guernsey. 

As  there  is  no  prison  in  Alderney,  the  prisoner 
remains  in  the  personal  custody  of  the  Pr6vdt 
until  his  conunitt#l  for  trial  in  Guernsey.  This 
renders  the  office  of  Pr6v6t  very  oneroas. 

The  Court  of  Alderney  ^o  has  the 
power  of  making  local  Ordonnanees,  in  the 
nature  of  police,  reffulations^  and.  for  the  repair 
and  inaintenance  of  Uie  highways,  obedience 
being  enforced  by  a  fine.  The  Ordonnanees 
must  be  made  either  at  a  Court  of  Chefis  Plaids 
or  at  a  meeting  of  the  States.  .  The^e  are  con- 
jitituted  of  ih»  same  members:  but  the  Stated 
meet  whenever  there  is  occasion ;  the  Chefs 
Plaids  only  twice  in  the  year,^on  th^  firat  Mon- 
day ai^r  Michaelmas  and  the  first  Monday  after 
the  15th  of  January.    The  body  consists  ef  the 


Judge,  the  six  Jurats,  the  Crown  Officers,  and  the 
Douaaine,  which  last  is  a  body  of  twelve  elected 
by  the  rate-payers  of  the  Island,  for  Ufe,  or  until 
they  obtain  permission,  for  infirmity,  to  be  dis- 
charged. The  Governor  also  has  the  right  of 
being  present ;  and,  when  he  cannot  attend  in 
person,  he  deputes  some  one  who  takes  the  oaths 
as  Lieutenant  Grovemor  for  the  occasion. 

The  Constables  in  Alderney  are  mere  Officers 
of  Police,  and  have  no  place  in  the  Court  sitting 
in  Chefs  Plaids,  nor  in  the  States. 

The  Judge,  and  at  least  two  Jurats  and 
seven  Douxeniers,  with  one  of  the  Crown 
Officers,  must  be  present  to  constitute  the 
Court.  The  enacting  power  resides  with  the 
Jurats  alone,  the  Bailiff,  in  case  of  an  equality 
of  numbers,  giving  a  casting  vote.  The  Crown 
Officers  and  the  members  of  the  Douxaine  are, 
however,  both  consulted.  The  course  is,  upon 
a  measure  bein^  proposed,  for  the  Judge,  first, 
to  ask  the  opmions  of  the  Crown  Officers. 
After  they  have  been  heard,  the  opinion  of  the 
Doaxaine  is  asked  through  the  President,  who 
is  the  senior  member;  after  which  the  Jurats 
decide  on  the  proposition,  which  thereupon  be- 
comes law,  and  is  binding  on  the  inhabitants  of 
Alderney. 

An  appeal  against  its  enactment  lies  to  the 
Royal  Court  in  Guernsey,  which  has  power  to 
annul  an  Ordonnance  of  the  Court  of  Alderney. 
It  is  however  contended,  in  Alderney,  that  the 
Guernsey  Court  has  no  power  to  make  an 
Ordonnance  binding  on  the  inhabitants  of 
Alderney,  and  that  no  one  can  be  summoned 
before  it  for  the  breach  of  an  Ordonnance  made 
by  the  Court  in  Alderney,  the  jurisdiction  of 
the  Guernsey  Court  in  such  case  being  only 
appellate. 

Besides  the  making  of  Ordonnanees,  the 
taxes  for  the  relief  of  the  poor  are  raised,  and 
the  value  of  the  wheat  rents  for  the  year  ire 
fixed,  at  the  Court  of  Chefs  PJaids. 

Great  inconvenience  is  felt  in  Alderney  from 
the  want  of  power  on  the  part  of  the  Court  to 
punish  petty  offences.  At  present  this  is  met 
by  frying  the  party  accused  the  option  of  'sub- 
miiHng  to  the  Court  instead  of  haviiur  his  case 
remitted  to  Guernsey  for  the  decis^n  of  the 
Royal'  Court  there;  in  the  event  of  his  sub- 
mission a  small  fine  or  short  imprisonment  is 
infiicted. 

llie  popuhition  of  Alderney  at  the  last 
census,  in  1841,  amounted  to  1030.  We  were 
informed  that  it  has  not  been  on  the  increase 
since  then,  and  that  the  quiet  asid  orderly 
habits  of  the  natives  give  little  cause  for  the 
exercise  of  summary  jarisdiction  by  the  Court. 
Since  our  return  to  Englami,  however,  a  great 
augmentation  of  the  population  has  taken  place 
by  the  infiux  into  the  Island  of  workmen  who 
are  employed  in  the  public  works  directed  to  be 
executed  there.  We  have  received  a  communi- 
cation from  Mr.  Gaudion,  the  Judge  of  Alder- 
ney, pointing  out  the  necessity  of  further 
powers  being  extended  to  the  Court,  in  order  to 
meet  the  altered  state  of  the  Island. 

Wc  think  that. this  deserves  attentioiu.  .We 
suggest  that  a  summary  jurisdiction  should  be 
conferred  on  the  Judge  and  two  Jurats  of 
A|4emey,  in  cs^lb  of  assault,  breach  of  the 
peace,  and  disorderly  coAduet,  with  powers  to 
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pnnish  by  the  infliction  of  a  fine  not  exceeding 
twenty  liTres  toomois,  and  imprisonment  not 
exceeding  twenty  days.  The  Jadce  should 
have  power  to  name  a  deputy  j  ana  tbe  fine 
and  imprisonment  should,  where  it  is  thought 
fit,  be  both  inflicted. 

We  further  suegest  that  the  Causes  en 
Adjonction*  whidi  exist  here,  should  be 
abolished. 

And  further,  that  the  authority  of  the 
Bojal  Court  of  Guernsey  over  the  Island  of 
Aldemey  should  be  defined  by  an  Order  of 
Council. 

If  our  suggestion  as  to  the  legislation  in 
Guernsey  by  the  States  of  Deliberation  be 
adopted^  it  seems  fit  that  Aldemey  should  be 
represented  in  that  Assembly.  But  the  Alder- 
ney  States  should  still,  we  think,  retain  the 
right  of  local  taxation. 

Sark. 

The  Ishmd  of  Sark  was  granted  by  letters 
patent,  in  the  rei^  of  Queen  Elizabeth,  to 
Hilary  de  Carteret,  Lord  St.  Onen's,  in  Jersey,  to 
hold  by  the  twentieth  part  of  a  knight's  sendee. 
The  inhabitants,  soon  after  the  grant,  proceeded 
to  elect  from  among  tbemselTes  a  Bailiff  and 
twelve  Jurats,  in  imitation  of  the  Court  in 
Jersey.  This  was  regarded  a^  un  usurpation  by 
Sir  Thomas  Leighton,  the  then  Governor  of 
Guernsey :  and  proceedings  were  taken  in  the 
Boyal  Court  of  Guernsey,  in  the  year  1582, 
upon  tbe  information  of  the  Procurenr  de  la 
Reine,  under  which  Edward  de  Carteret,  the 
Bailiff  elected  of  the  Island,  and  two  of  the 
self-elected  Jurats  were  imprisoned;  and  the 
Island  was  seised,  in  the  name  of  the  Queen, 
as  forfeited  by  the  usurpation.  But  afterwards 
an  Order  in  Council  was  made,  on  the  24tb  of 
April  1588,  establishing  five  Jurats  in  Sark,  to 
be  chosen  by  the  inhabitants,  "  the  eldest  of  the 
said  Jurats  to  gi^e  sentence  as  is  used  in 
Aldemey,"  and  '*  the  Jurats  to  adopt  pleas  and 
use  jurisdiction  in  Sark,  in  all  cases,  as  is  used 
in  Aldemey,  and  appeals  likewise  to  be  from  Sark 
to  Guernsey,  as  to  the  superior  Justice,  in  all 
causes  as  is  used  rn  Aldemey."  llie  same  Order 
^ypoints  a  Greffier,  and  also  a  Pr6v6t  to  plead 
the  Queen's  causes  as  Procurenr,  and  to  'arrest 
as  Fr6v6t,  and  to  adjoum  (that  is,  to  summon) 
and  distrain  as  Seijeant ;  and  a  Constable  and 
Yingtenier  to  be  chosen  by  the  inhabitants 
of  the  Island,  and  there  to  execute  their 
offices  in  like  manner  as  the  like  officers  in 

Aldemey. 

The  jurisdiction  of  the  Court,  so  constituted  in 
obedience  to  the  Order,  in  criminal  matters, 
was  thus  defined  by  the  Governor  and  members 
and  officers  of  the  Boyal  Court,  Gnemsey. 
'*JugerofU  les  susdits  Jurez,"  ^*de  Unitea 
matih'es  et  actions  de  Forfaite,  Excez,  et  In- 
jttreSf  pear  emprisonnements,  ou  amendes  n'ftr- 
cidant  la  somme  de  aoixante  sols  et  un  denier 
ToumoiSy  pounm  quHl  n*y  ait  matiire  de  crimes, 
OMxauels  cos  Us  dits  Jurez  seront  tenus  envoy er, 
par  le  Frivdt  de  la  dite  Isle,  leurs  corps  avee  la 
cause,  d  la  Justice  de  Sa  McQSsti  en  la  dite 
Isle  de  Guemesey,  pour  y  procider,  comme  sera 
expidisni,^ 

The  Jurats  were  also  aathorived  to  assemble 
about  the  next  Wednesday  alter  the  99th  of 


September,  the  next  Wednesday  after  the  15th 
of  January,  and  the  next  Wednesday  after 
Easter  day,  ]>  every  year,  to  hold  their  Chefis 
Plaids.  The  power  of  making  Ordonnauces  is 
given  them  in  the  following  terms  : — "Les  dits 
Jurez  et  Officiers,  par  le  consent  du  Seigneur  de 
la  dite  Isle  et  de  la  gMUraliti  des  habitants, 
feront  tetles  Ordonnances  quails  trouoeront  ex* 
pidients  et  nicessaires  de  terns  en  terns  pour  U 
rSylement  de  la  Police  de  la  dite  /«£?." 

This  jurisdiction  continued  in  the  Jurats  of 
Sark  till  the  year  1672,  when  the  Jurats  were 
displaced  by  an  Order  in  Council,  in  oonsequenoe 
of  their  refusal  to  take  the  Oath  of  Supremacy. 
It  was  thereupon  ordered  that  the  Boyal  Court 
of  Guernsey  should  name  a  Seneschal.  But  a 
subsequent  Order  in  Council,  of  the  19th  of 
May  1675,  directed  that  the  Lord  of  Sark  should 
name  the  Seneschal  and  the  other  officers  of 
Justice  there,  who  should  take  the  oath  before 
the  Boyal  Court,  at  Guems^.  This  course 
has  since  continued  to  be  followed. 

At  present  the  Court  at  Sark  consists  of  the 
Seneschal  or  his  Deputy,  who  is  the  Judge  of 
the  Court ;  the  Pr^v6t,  who  acts  in  the  three- 
fold character  of  Procurenr,  Seijeant  and  Pr6v6t ; 
and  the  Greffier.  These  Officers  are  all  ap- 
pointed by  the  Lord,  and  sworn  in  before  the 
Boyal  Court  in  Guernsey. 

The  Seneschal  of  Sark  has  complete  jurisdic- 
tion in  the  case  of  petty  offences,  having  tbe 
power  of  punishing  by  way  of  fine  to  the 
amount  of  three  livres  toumbis,  and  by  impri- 
sonment to  the  extent  of  three  times  twenty- 
four  hours.  In  all  cases  which  require  a  severer 
punishment,  he  is  bound  to  send  the  case  before 
the  Boyal  Court  in  Guernsey. 

The  Island  is  divided  into  forty  tenements 
held  of  the  Lord,  which,  by  letters  patent  of  the 
9  th  of  James  the  First,  were  made  incapable 
of  partition.  The  holders  of  the  forty  tene- 
ments, with  the  Lord,  the  Seneschal,  the  Pr6v6t 
and  the  Greffier,  now  constitute  the  Conrt  of 
Chefs  Plaids  in  Sark.  The  Lord  must  be  pre- 
sent in  person,  or  by  some  one  authorised  to 
appear  for  him.  The  Seneschal  or  his  Deputy 
presides.  No  one  has  a  vote  at  tiie  Chefs  Plaids 
who  is  not  a  tenant. 

Ordonnances  are  passed  there  for  roads ;  and 
rates  are  imposed  for  the  maintenance  of  the 
poor  and  other  purposes  of  local  taxation  and 
police.  After  the  project  has  been  discussed 
and  adopted  by  the  votes  of  the  minority  of  the 
tenants,  the  Seneschal  requests  the  assent  of 
the  Lord  to  its  enactment.  If  it  is  given,  the 
Ordonnance  is  registered,  and  has  immediately 
the  force  of  law.  If,  on  the  contrary,  the  Lord 
withholds  his  consent,  no  registration  takes 
place;  bat  the  minority  of  the  tenants  may 
appeal  to  the  Boyal  Court  of  Guernsey,  who 
claim  the  right  of  oompelling  the  registration  of 
the  Ordonnajice,  and  thus  giving  it  the  force  of 
law.  There  seems  reason  for  doubting  whether 
this  power  resides  in  the  Uoyal  Court ;  as  it  is 
denied  that  the  Boyal  Court  sitting  in  Cheft 
plaids  can  make  an  Onlonnanoe  to  bind  the 
inhabitants  of  Sark.  It  is,  however,  not  dis- 
puted that  it  possesses  the  power  of  reviewing 
Ordonnances  made  by  the  Court  of  Seric,  and 
annuUinff  those  which  are  oontrary  to  a  known 
superiorlaw. 
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The  Chefs  Plaids  also  appoint  two  police 
officers,  namely  a  constable  and  a  vingtenier. 
Each  office  is  held  for  a  year,  the  ringtenier  of 
one  year  becoming  the  constable  of  the  year 
following. 

The  population  of  the  Island  at  the  last 
census,  1841,  was  790.  It  waA  represented  to 
OS  as  being  less  now,  by  aboat  one  hundred.  In 
sununer,  there  is  a  daily  intercourse  between 
8ark  and  Guernsey;  and,  in  winter,  at  least 
once  a  week. 

Crime,  of  any  kind,  is  extremely  rare  in  the 
Island.  We  were  informed  that  there  had  not 
been  a  criminal  case  before  the  Court  for  the 
two  years  preceding  our  inquiry. 


The  Cause3  en  Adjonction  exist  here  also  ; 
and  here,  as  in  the  other  Islands,  we  recom- 
mend their  abolition. 

We  think  that  it  would  be  expedient  to  settle, 
by  an  Order  in  Council,  the  exact  limits  of  the 
authority  of  the  Royal  Court  of  Guernsey  over 
the  Island  of  Sark. 

And,  as  in  the  case  of  Aldemey,  it  appears 
fit  to  consider  whether  Sark  ought  not  to  be 
represented  in  the  Guernsey  States  of  Delibera- 
tion, should  the  proposed  transfer  of  the  power 
of  legislation  to  that  Assembly  take  effect. 
The  right  to  impose  local  taxes  should  still, 
we  think,  remain  with  the  Chefs  Plaids  in 
Sark. 
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PRIZE  AND  PRIZE  COURTS,  1854.(a) 

It  was  formerly  doubted  whether  the  prize  juris- 
diction of  the  High  Court  of  Admiralty  was 
inherent,  or  was  wnolly  derived  from  the  com- 
mission which  it  was  usual  to  issue  at  the 
beginning  of  every  war.  (See  Lord  Mansfield 
in  Undo  v.  Rodney,  2  Dougl.  SlSn,  and  Lord 
Stowell  in  The  Santa  Cruz,  I  C.  Rob.  62; 
Smart  v.  ITo/jf,  3  T.R.  829,  Be  Lovio  v.  Boit, 
2  Gallison,  (U.S.)  406;  1  Kent  Com.  53 ;  Hal- 
leck.  International  Law,  ed.  Baker,  vol.  2.  p.  415. 
The  judgment  of  Lord  Mansfield  established 
that  the  jurisdiction  of  the  Prize  Court,  what- 
ever its  origin,  was  entirely  distinct  from  the 
"  Instance  Court." 

At  common  law  prize  vested  in  the  Crown 
either  jure  corona,  or  by  virtue  of  the  office  of 
admiral,  but  since  6  Aiin.  c.  IS.  statutes  have 
usually  been  passed  regulating  its  disposal. 

On  the  declaration  of  war  with  Russia, 
March  28th,  1854,  the  following  measures  were 
adopted: — 

On  March  29th  an  Order  in  Council  (State 
Papers,  vol.  46,  p.  87)  was  passed,  authorising 
Her  Majesty's  ships  and  fleets  to  seize  the  ships 
and  goods  belonging  to  the  Emperor  of  Russia 
and  his  subjects  and  others  inhabiting  his  terri- 
tories, and  to  bring  them  to  judgment  in  courts 
of  Admiralty  duly  commissioned.  The  Order 
also  directed  the  Queen's  Advocate  and  the 
Admiralty  Advocate  to  prepare  a  commission 
authorising  the  Lords  of  the  Admiralty  to 
require  the  High  Court  of  Admiralty  and  other 
Admiralty  Courts  to  take  cognisance  of  such 
captures,  and  according  to  the  course  of  ad- 
miralty and  the  law  of  nations  to  adjudge  and 
condemn  all  ships,  etc.  belonging  to  the  Emperor 
of  Russia,  etc. ;  and  also  to  prepare  instructions 
for  the  Vice- Admiralty  Courts. 

On  the  same  day,  March  29th,  a  Proclamation 
was  issued  (State  Papers,  vol.  46,  p.  40),  regu- 
lating the  distribution  of  captures  among  Her 
Majesty's  fleets  acting  with  the  allied  fleets  of 
France. 

On  April  8rd,  1854,  a  commission  passed  the 
great  s^,  authorising  the  Lords  of  the  Admi- 
ralty to  require  the  High  Court  of  Admiralty  of 
England  and  all  Vice-Admiralty  Courts  which 

(a)  See  above,  p.  349.  This  Appendix  is 
founded  on  a  Memorandum  prepared  by  Sir 
Henry  Jenkins  and  Mr.  Albert  Gray  in  1894, 
and  contaimnff  information  supplied  by  the  late 
Mr.  H.  C.  Romery,  for  many  years  registrar  of 
the  Admiralty. 


should  be  duly  commissioned  to  take  cognisance 
of,  and  judicially  to  proceed  in,  prize  matters. 

On  April  4th,  1854,  the  Lords  Commissioners 
of  the  Admiralty  issued  their  warrant  to  the 
judge  of  the  High  (^urt  of  Admiralty,  and 
similar  warrants  to  the  Vice- Admiralty  Courts  ; 
and  on  April  6th,  instructions,  under  the  sign 
manual,  were  issued  to  the  Vice-Admiralty 
Courts. 

The  Prize  Act,  Russia,  1854,  17  &  18  Vict, 
c.  18.,  which  received  the  royal  assent  June  2nd, 
1854,  after  reciting  the  Order  of  March  29th 
above,  and  the  Proclamation  of  the  same  date, 
provided,  s.  5,  that  ships  and  goods  taken  by 
Her  Majesty's  ships,  should  after  they  had 
been  adjudged  lawful  prize  by  any  Court 
of  Admiralty,  be  divided  in  the  manner 
directed,  or  to  be  directed,  in  Her  Majesty's 
proclamation. 

Ss.  16,  etc.  regulated  the  mode  of  proce- 
dure against  prize,  the  examination  of  the 
master  and  others  on  the  standing  interroga- 
tories, the  affidavit  as  to  the  ship's  papers,  and 
s.  22,  the  awarding  of  further  proof,  where,  upon 
the  production  of  the  preparatory  examinations 
and  the  ship's  papers,  it  should  appear  doubtful 
whether  the  capture  was  lawful  prize  or  not; 
and  ss.  38,  34  provided  for  an  appeal  in  prize 
cases  from  the  High  Court  of  Admiralty  to  the 
Judicial  Committee. 

The  Naval  Pay  and  Prize  Act,  1854,  17  &  18 
Vict.  c.  19.,  provided  for  the  constitution  of  a 
Naval  Prize  account,  and  regulated  the  distri- 
bution of  prize  money. 

Subsequently  to  the  Crimean  War,  the  Naval 
Prize  Act,  1864,  27  &  28  Vict.  c.  25.,  which  is 
still  injorce,  enacted  the  provisions  of  17  &  18 
Vict.  c.  18.  in  permanent  form,  with  some  alter- 
ations and  omissions. 

See  further  the  C!olonial  Courts  of  Admiralty 
Act,  1890,  53  &  54  Vict.  c.  27.,  and  the  Judi- 
cature Act,  1891,  54  &  55  Vict.  c.  53.  s.  4,  which 
constituted  the  High  CovltX  a  permanent  prize 
court,  thus  rendering  the  issue  of  a  new  commis- 
sion at  the  beginning  of  every  war  no  longer 
necessary.  The  Act  further  provided  that 
appeals  in  prize  cases  should  lie  to  the  Judicial 
Committee.  The  Prize  Courts  Act,  1894,  57  & 
58  Vict.  c.  89.,  made  further  provision  for  the 
constitution  in  British  possessions  of  penna> 
nent  Prize  Courts  to  be  set  in  motion  bj  the 
Governor  of  the  colony  in  the  event  of  war 
breaking  out,  and  empowered  the  Queen  in 
Council  to  make  rules  for  regulating  their  pro- 
cedure and  practice. 
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Order  in  Council,  No,  8,  of  March  29th,  1854, 
exempting   certain    Ruseian    veseeh  from 
capture. 
At  the  Court  at  Buckingham  Palace  the  29th 
day  of  March  1854. 

Present : 
The  Queen's  most  Excellent  Majesty  in 

Ck>uncil. 

Her  Majesty,  being  compelled  to  declare  war 
against  his  Imperial  Majesty  the  Emperor  of  all 
the  Bussias,  and  being  desirous  to  lessen  as 
much  as  possible  the  evils  thereof,  is  pleased, 
by  and  with  the  advice  of  her  Privy  Council,  to 
order,  and  it  is  hereby  ordered,  that  Bussian 
merchant  vessels,  in  any  ports  ur  places  within 
Her  Majesty's  dominions,  shall  be  allowed  until 
the  tenth  day  of  May  next,  six  weeks  from  the 
date  hereof,  for  loadiug  their  cargoes  and  de- 
parting from  such  ports  or  places ;  and  that 
such  Bussian  merchant  vessels,  if  met  at  sea  by 
any  of  Her  Majesty's  ships,  shall  be  permitted 
to  continue  their  vojrage,  if  on  examination  of 
their  papers  it  shall  ap(^r  that  their  cargoes 
were  taken  on  board  before  the  expiration  of  the 
above  term ;  Provided,  that  nothing  herein  con- 
tained shall  extend  or  be  taken  to  extend  to 
Bussian  vessels  having  on  board  any  officer  in 
the  military  or  naval  service  of  the  enemy,  or 
any  article  prohibited  or  contraband  of  war,  or 
any  dispatch  of  or  to  the  Bussian  Government. 

And  it  is  hereby  further  ordered  by  Her 
Majesty,  by  and  with  the  advice  of  her  Privy 
CouncU  as  aforesaid,  that  any  Bussian  merchant 
vessel  which,  prior  to  the  date  of  this  order,  shall 
have  sailed  from  any  foreign  port  bound  for  any 
port  or  place  in  Her  Majesty's  dominioos,  shall 
be  permitted  to  enter  such  port  or  place,  and  to 
discharge  her  cargo,  and  afterwanls  forthwith 
to  depart  without  molestation ;  and  that  any 
such  vessel,  if  met  at  sea  by  any  of  Her 
Majesty's  ships,  shall  be  permitted  to  continue 
her  voyage  to  any  port  not  blockaded. 

And  the  right  honourable  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  the  Lords 
Commissioners  of  the  Admiralty,  and  the  Lord 
Warden  of  the  Cinque  Ports,  are  to  give  the 
necessary  directions  herein  as  to  them  may 
respectively  appertain. 

C.  C.  Grstillb. 

Order  in  Council,  No.  2,  of  April  I5th,  1854, 
extending  the  exemption  in  the  above  order. 

At  the  Court  at  Windsor  the  15th  day 
of  April  1854. 

Present  : 
The  Queen's  most  Excellent  Majesty  in 

Council. 

Whereas  by  an  order  of  Her  Majesty  in 
Council  of  the  29th  of  March  last,  it  was  amongst 

(a)  See  above,  pp.  349,  433,  807. 


other  things  ordered,  "  that  any  Bussian  mer- 
chant vessel  which  prior  to  the  date  of  this  order 
shall  have  sailed  from  any  foreign  port,  bound 
for  any  port  or  place  in  Her  Migesty's  dominions, 
shall  be  permitted  to  enter  such  port  or  place 
and  to  discharge  her  cargo,  and  afterwards  K>rth> 
with  to  depart  without  molestation;  and  that 
any  such  vesst^l,  if  met  at  sea  by  any  of  Her 
Majesty's  ships,  shall  be  permitted  to  continue 
her  voyage  to  any  port  not  blockaded.'* 

And  whereas  Her  Majesty,  by  and  with  the 
advice  of  her  said  Council,  is  now  pleased  to 
alter  and  extend  such  part  of  the  said  order :  It  is 
hereby  ordered,  by  and  with  such  advice  as  afore- 
said, as  follows ;  that  is  to  say — ^That  any  Bus- 
sian merchant  vessel  which,  prior  to  the  fifteenth 
day  of  May  one  thousand  eight  hundred  and  fifty- 
four,  shall  have  sailed  from  anv  port  of  Bussia, 
situated  either  in  or  upon  the  shores  or  coasts  of 
the  Baltic  Sea  or  of  the  White  Sea,  bound  for 
any  port  or  place  in  Her  Majesty's  dominions^ 
shall  be  permitted  to  enter  such  last  mentioned 
port  or  place,  and  to  discharge  her  cargo,  and 
afterwards  forthwith  to  depart  without  molesta- 
tion ;  and  that  any  such  vessel,  if  met  at  sea  by 
any  of  Her  Majesty's  ships,  shall  be  permitted  to 
continue  her  voyage  to  any  port  not  blockaded. 

And  Her  Majesty  is  pleased,  by  and  with  the 
advice  aforesaid,  further  to  order,  and  it  is  here- 
by further  ordered,  that  in  all  other  respects  Her 
Majesty's  aforesaid  Order  in  Council  of  the 
29th  day  of  March  last  shall  be  and  remain  in 
full  force,  effect,  and  operation. 

And  the  rifht  honourable  the  Lords  Com- 
missioners of  ner  Migesty's  Treasury,  the  Lords 
Commissioners  of  the  Admiralty,  and  the  Lord 
Warden  of  the  Cinque  Ports,  are  to  give  the 
necessary  directions  herein  as  to  them  may 
respectively  appertain. 

C.  C.  Grbville. 


Order  in  Council,  No,  1,  of  April  ISth,  1854, 
permitting  trading  with  the  enemy  except 
by  British  vessels  to  enemy  ports. 

At  the  Court  at  Windsor  the  15th  day  of 
April  1854. 

Present: 

The  Queen's  most  Excellent  Majesty  in 

Council. 

Whereat  Her  Majesty  was  graciously  pleased, 
on  the  twenty-eighth  of  March  last,  to  issue  her 
Boyal  declaration  in  the  following  terms : — 

**  Her  Majesty,  the  Queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  having  been 
compelled  to  take  up  arms  in  support  of  an 
ally,  is  desirous  of  rendering  the  war  as  little 
onerous  as  poMible  to  the  powers  with  whom 
she  remains  at  peace. 

"  To  preserve  the  commerce  of  neutrals  from 
all  unnecessary    obstruction.  Her    Majesty  is 
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willing,  for  the  present,  to  waive  a  part  of  tlie 
belligerent  rights  appertaining  to  her  by  the 
Law  of  Nations. 

"  It  is  impossible  for  Her  Majesty  to  forego  the 
exercise  of  her  right  of  seizing  articles  contra- 
band of  war,  and  of  preventing  neutrals  from 
bearing  the  enemy's  despatches,  and  she  most 
maintain  the  rights  of  a  belligerent  to  prevent 
neutrals  from  breaking  any  efFective  blockade 
which  may  be  established  with  an  adequate 
force  against  the  enemy's  forts,  harbours,  or 
coasts. 

"  But  Her  Majesty  will  waive  the  right  of  seiz* 
ing  enemy's  property  laden  on  board  a  neutral 
vessel  unless  it  be  contraband  of  war. 

"  It  is  not  Her  Majesty's  intention  to  claim  the 
confiscation  of  neutral  property,  not  being  con- 
traband of  war,  found  on  board  enemy's  ship? ; 
and  Her  Majesty  further  declares,  that  being 
anxious  to  lessen  as  much  as  possible  the  evils 
of  war,  and  to  restrict  its  operations  to  the 
regularly  organized  forces  of  the  country,  it  is 
not  her  present  intention  to  issue  letters  of 
marque  for  the  commissioning  of  privateers." 

Now,  it  is  this  day  ordenS,  by  and  with  ihe 
advice  of  her  Privy  Council,  that  all  Tcssels  un- 
der a  neutral  or  friendly  flag,  being  neutral  or 
friendly  property,  shall  be  permittMl  to  import 
into  any  port  or  place  in  Her  Majesty's  dominions 
all  goods  and  merchandise  whatsoever,  to  whom- 


soever the  same  ma^  belong;  and  to  export 
firom  anj'port  or  place  m  Her  ^Sijeety's  domixuons 
to  any  port  not  blockaded,  any  cargo  or  goodfl, 
not  being  contraband  of  war,  or  not  requiring  a 
special  permissioUf  to  whomsoever  the  same  maj 
belong. 

And  Her  Majesty  is  further  pleased,  by  and 
with  the  advice  of  her  Privy  Council,  to  order, 
and  it  is  hereby  further  ordered,  that,  save  and 
except  only  as  aforesaid,  all  the  subjects  of  Her 
Majesty  and  the  subjects  or  citizens  of  any 
neutral  or  iriendly  state  shall  and  may,  diving^ 
and  notwithstanding  the  present  hostilities  with 
Russia,  freely  trade  with  all  ports  and  pUces, 
wheresoever  situate,  which  shall  not  be  in  a 
state  of  blockade,  save  and  except  that  no 
British  vessel  shall  under  any  circumstances 
whatsoever,  either  under  or  by  virtue  of  tiiis 
order  or  otherwise,  be  permitted  or  empow^ed 
to  enter  or  communicate  with  any  port  or  place 
which  shall  belong  to  or  be  in  the  possession  or 
occupation  of  Her  Majesty's  enemies. 

And  the  right  honourable  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  the  Lords 
Commissioners  of  the  Admiralty,  the  Lord 
Warden  of  the  Cinque  Ports,  and  Her  Majesty's 
principal  Secretary  of  State  for  War  and  Uie 
Colonies,  are  to  give  the  necessary  directions 
herein  as  to  them  may  respectively  appertain. 

C.  C.  GRBVILI.B. 
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Joint  Opinion  (a)  o/the  QueetCs  Advocate^  Sib 
John  D.  Habdino,  and  the  Attorney- 
General  and  Solicitor  Oeneral,  Sib  A.  E. 
CocaEBUBN  and  Sib  Bichabd  Betubll, 
that  Her  Majesty* s  mere  declaration  of  war 
with  a  foreign  Power  doee  not  place  the 
Ionian  RepMic  in  a  state  of  war  with  that 
Power,  and  that  it  doe$  not  appear  to  be 
illegal  for  an  Ionian  to  trade  with  a  country 
with  which  Gre<U  Britain  is  at  war. 

Doctors  Commons,  July  11th,  1856. 

My  Lobb, — We  are  honoared  with  Mr. 
Merivale's  (h)  letter  of  the  9th  June  last,  statinjar 
that  he  was  directed  by  jour  lordship  to  transmit 
to  OS  a  copy  of  the  shorthand  writes  notes  of 
the  judgment  recently  pronoanoed  in  the  Court 
of  Admiralty  in  the  case  of  the  Leucade :  (c) 
that  the  Leuc€uU  was  an  Ionian  vessel,  sailing 
under  the  Ionian  flag,  destined  to  Taganrog,  a 
Russian  port,  which  was  not  blockaded,  laden 
with  an  innocent  cargo;  that  the  question 
raised  was,  whether  this  yessel,  so  sailing,  laden, 
and  bound,  was  liable  to  capture.  Great  Britain 
and  Russia  bein^  at  war  ;  that  rbe  points  bearing 
upon  this  question,  determined  by  the  Court  of 
Admiralty,  were  these,  shortly  stated: 

1.  That  the  declaration  of  the  Ionian  Senate, 
warning  all  protected  subjects  of  the  Queen  of 
Great  Britain  belonging  to  the  Ionian  States  to 
be  guided  by  Her  S&jesty's  declaration,  dated 
London,  28th  March  1854,(</)  was  not  an  act 
placing  the  Ionian  States  in  a  state  of  warfare 
with  Russia. 

8.  That  with  reference  to  the  Treaty  of  Paris, 
1815,(e)  which  settled  the  national  status  of  the 
Ionian  Isles^  those  islands  were  declared  to  form 
a  single,  tree,  and  independent  state,  and  the 
Ionian  flag  acknowledged  as  the  flag  of  a  free 
and  independent  state ;  that  consequently  it  was 
not  the  intention  of  the  contracting  Powers,  or 
the  construction  of  the  treaty,  that  the  Ionian 
Islanders  were  to  be  taken  either  as  British 
subjects,  or  as  necessarily  the  allies  of  the 
Crown  of  Great  Britain  in  any  war,  and  par- 
ticularly in  a  war  with  one  of  the  Powers  which 
guaranteed  that  very  treaty. 

8.  That,  as  in  the  conyention  with  the 
Netherlands  in  1858,  and  in  the  treaty  with 
Tuscany  in  December  1854,(/)  it  was  deemed 
necessary  to  mention  expressly  and  distinctly 
the    Ionian    Islands ;  so,  in  order   to  affect 

(<f)  See  aboTOt  p«  488.  These  opinions,  which 
have  already  been  printed  in  Forsyth's  Cases 
and  Opinions,  p.  478,  are  taken  from  the  Colo- 
nial Office  Papers,  Ionian  Islands,  vol.  165. 

(6)  Under-Secretary  of  State  for  the  Colonies. 

(c)  See  above,  p.  488. 

((0  State  Papers,  vol.  48,  p.  88. 

(e)  Hertslet,  Treaties,  vol.  I,  p.  45. 

(/)  See  above,  p.  447. 


Ionian  Islanders  with  any  obligations  or  duties 
consequent  upon  a  state  of  warfare  between 
Great  Britain  aud  Russia,  they  should  be 
specially  named. 

4.  That  no  such  special  reference  has  been 
made  in  respect  to  the  present  war  with  Russia ; 
that,  incidentally,  reference  was  made  to  the 
Order  in  Council  of  the  15th  April  1854  ;  (a)  and 
that  the  Court  held  that  Ionian  vessels  were  not 
"  British  vessels  "  within  the  terms  of  that  Ordej*: 
1st,  under  the  municipal  law;  2nd,  under  the 
British  flag;  3rd,  or  as  British  owned,  though 
under  neutral  flag ;  and  that  reference  was  also 
made  to  the  provision  requiring  that  every 
Ionian  vessel  should  be  navigated  under  the 
pass  of  the  Lord  High  Commissioner  ;  (6)  that 
the  final  decision  was  that  Ionian  subjects  had  a 
right,  in  the  existing  state  of  things,  to  trade 
with  Russia,  and  the  ship  and  cargo  were 
restored. 

Mr.  Merivale  was  pleased  to  refer  us  to  the 
opinions  given  by  us  on  the  19th  May  18  J4,  and 
on  the  10th  May  last,  on  the  subject  of  the 
position  of  the  Ionian  States  and  Ionian  subjects 
in  the  present  war,  and  to  annex  a  copy  of  a 
despatch  from  the  Lord  High  Commissioner  on 
the  case  of  the  Leucatle,  with  the  indosure  ;  that 
in  the  judgment  in  question  Dr.  Lu&hington 
says:  "  I  am  strongly  inclined  to  think  that  the 
necessary  and  inevitable  consequence  of  such  a 
condition  (that  created  by  the  second  article  of 
the  Treaty  of  Paris,  November  5th,  1815),  is 
that  the  King  of  Great  Britain  has  the  right  of 
making  war  and  peace."  And  Mr.  Merivale  was 
further  pleased  to  request  that  we  would  report 
to  your  lordship  our  opinion  whether  we  agree 
in  the  view  here  iodicated  by  Dr.  Lushington  ; 
and  if  we  do  so  agree,  in  what  manner  should 
the  exercise  of  this  right  be  declared  so  as 
legally  to  constitute  a  state  of  war  (assuming 
for  the  present,  on  the  authority  of  the  judg- 
ment, that  such  a  state  does  not  now  exist) 
between  the  Ionian  States  and  Russia,  and  by 
what  authority  publicly  notiflcd  in  the  Ionian 
Islands  ?  If,  on  the  contrary,  we  are  of  opinion 
that  any  declaration,  or  other  formal  notification 
of  war,  should  be  made  by  the  authorities  of  the 
Ionian  States,  then  we  are  requested  to  advise 
in  what  manner,  and  by  what  authorities,  regard 
being  had  to  the  language  of  the  Ionian 
charter? 

In  obedience  to  your  lordship's  commands, 
we  have  the  honour  to  report  that,  although  the 
questions  put  to  us  refer  more  immediately  to 
Uie  right  of  the  Sovereign  of  Great  Britain  of 
making  peace  and  war  with  reference  to  Ionia, 
and,  if  such  right  exists,  to  the  mode  in  which  it 
should  be  exercised  i  yet  we  infer,  from  the 
reference  to  the  case  of  the  Leucade,  and  the 

id)  State  Papers,  vol.  46,  p.  49. 
(6)  Sec  above,  p.  488. 


1281] 


Appendix  F. 


[1282 


judgment  of  Dr.  Lothington  thereon,  that  it  is 
desired  that  we  should  state  our  view  as  to  the 
liability  of  vessels  belonging  to  lonians,  trading 
with  an  enemy  of  this  country,  to  seizure  and 
condemnation. 

As  regards  the  right  of  the  Sovereign  of  Great 
Britain  to  preseribe  to  the  Ionian  State  its  course 
of  politicid  action,  we  fully  adhere  to  the 
opinion  contained  in  our  report  of  May  19th, 
1854,  as  to  the  relation  of  the  Ionian  Islands  to 
this  country,  (a)  We  are,  however,  of  opinion  that 
a  mere  declaration  of  war  by  the  Sovereign  of 
Great  Britain  wiU  not  have  the  effect  of  pkicing 
the  Ionian  Republic  in  a  state  of  warfare  with 
the  foreign  Power  against  which  such  declara- 
tion of  war  is  made.  It  is  necessary  to  observe 
th&t  the  relation  between  the  Crown  of  Great 
Britain  and  the  Ionian  Republic  is  certainly 
anomalous  in  its  character,  and  questions  regard- 
ing it  scarcely  admit  of  being  tried  by  the 
application  of  ordinary  rules  and  principles. 
The  right  of  appointing  the  supreme  Governor 
of  the  States,  the  military  occupation  and  pos- 
session of  the  Islands,  the  command  of  the 
Ionian  forces,  and  the  power  of  augmenting 
them  in  time  of  war,  the  right  of  conducting  all 
the  foreign  relations  of  the  Republic,  and  the 
power  of  convoking  and  dissolving  the  Senate, 
are  the  ehief  prerogative  rights  secured  to  and 
vested  in  the  Crown  of  England  by  the  Treaty 
of  Paris  and  the  Charter  of  the  Ionian  States  ; 
and  we  think  they  necessarily  involve  the  power 
of  declaring  war  and  making  peace.  On  the 
other  hand,  the  internal  government  of  the 
country  is  in  the  bands  of  the  Ionian  Lejrislature 
and  of  the  Senate,  in  the  latter  of  which  bodies 
(independently  of  the  British  Commissioner), 
the  civil  executive  is  vested.  Thus  the  Ionian 
State  is,  as  regards  its  foreign  relations,  depend- 
ent on  this  country;  while  with  reference  to  its 
internal  government  it  remains  an  independent 
State.  Hence  a  double  executive — the  British 
Commissioner  representing  the  State  in  its 
foreign  relations  and  military  government,  the 
Senate  conducting  the  civil  affairs  of  the 
country. 

It  becomes  necessary  to  bear  in  mind  this 
distinction  and  division  of  powers  in  considering 
the  effect  of  what  has  hitherto  been  done  with 
respect  to  tho  relation  of  Ionia  towards  Russia, 
or  what  it  may  be  further  necessary  to  do.  It 
appears  that  all  that  has  hitherto  been  done  is 
that  Her  Migesty's  proclamation  of  war  against 
Russia,  as  Sovereign  of  Great  Britain,  has  been 
transmitted  to  Ionia,  and  has  there  been  pub- 
lished by  the  Senate  for  the  guidance  of  Ionian 
subjects. 

It  appears  to  us  that  this  is  insufficient  to 
place  the  Ionian  State  in  a  state  of  war  with 
Rjisaia.  The  Ionian  Senate  possessing  no  author- 
ity whatever  with  reference  to  the  foreign 
relations,  of  the  country,  no  act  of  theirs  can 
have  any  efficacy  towards  placing  the  subjects 
of  Ionia  in  a  state  of  warfare  with  Russia .  A 
proclamation  of  war,  or  an  act  of  which  the 
purpose'  is  to  place  Ionia  in  such  a  relation, 
should  proceed  either  immediately  from  the 
Soverefgn  of  Great  Britain  as  the  protecting 


(a)  Stw  above,  p.  446  n. 


Power,  or  from  the  Lord  High  Commissioner  as 
the  representative  of  the  Sovereign  in  Ionia 
with  reference  to  the  external  relations  of  the 
country. 

It  remains  to  be  considered  whether  a  mere 
declaration  of  war  by  the  Sovereign  of  Great 
Britain,  as  such,  produces  any  and  what  effect 
with  reference  to  the  inhabitants  of  the  Ionian 
Islands.  By  the  criminal  code  of  the  Ionian 
State  it  is  declared  to  be  high  treason  in  an 
Ionian  subject  to  adhere  to  the  enemies  of  the 
Ionian  State  or  of  the  protecting  Power.  We 
have  no  doubt  that,  after  Her  Majesty's  declara- 
tion of  war,  an  Ionian  subject  entering  into  the 
service  of  Russia,  or  otherwise  assisting  the 
enemy,  would  be  guilty  of  high  treason,  and 
liable  to  be  punished  accordingly.  This, 
however,  does  not  lead  to  the  conclusion  that 
Ionian  subjects  are  prohibited  from  trading  with 
an  enemy  of  this  country.  The  criminal  code 
to  which  we  have  referred  is  minute  in  its 
enumeration  of  the  particular  acts  which  amount 
to  an  adhering  to  the  foreign  enemy.  It  does 
not  include  amongst  them  the  trading  with  the 
enemy;  and  although  by  the  general  lawa  of 
this  and  other  countries,  the  act  of  trading  with 
an  enemy,  though  not  amounting  to  treason,  is 
nevertheless  prohibited,  as  incompatible  with 
the  duties  of  the  subject  during  war ;  yet  as  the 
relation  of  the  lonians  to  Her  Majesty  is  not 
that  of  subjects,  we  think  it  more  than  doubt- 
ful whether  such  a  principle  would  apply  to 
them  as  flowing  by  implication  from  the  pro- 
visions of  the  criminal  code  U>  which  we  have 
above  referred.  No  doubt,  if  by  the  exercise  of 
the  power  vested  in  the  Sovereign  of  determin- 
ing the  foreign  relations  of  the  Ionian  State  the 
latter  should  be  placed  in  a  state  of  warfare  with 
Russia,  the  right  of  trading  with  the  enemy 
would  thenceforth  be  determined ;  but  it  most 
be  borne  in  mind  that  by  the  Order  in  Council 
of  the  1 5th  April  1854,  liberty  has  been  given 
even  to  British  subjects  to  trade  with  the  enemy, 
provided  such  trade  be  not  carried  on  in  British 
vessels ;  under  such  circumstances  it  would 
probably  be  thought  right  (if  Ionia  should  be 
placed  in  a  state  of  war  with  Russia) « to  extend 
a  similar  permission  to  Ionian  subjects. 

With  regard  to  the  case  of  the  Lemcade^  apon 
which  the  question  as  to  the  relation  of  Iimian 
sul^ects  to  this  country  has  more  immediately 
arisen,  we  are  of  opinion  that  that  vesnel  was 
not  properly  subject  to  seisure  and  condensna- 
tion.  Firstly,  because,  for  the  reasons  we  have 
above  detailed,  we  do  not  consider  lonians  as 
British  subjects,  or  as  prohibited,  under  exist- 
ing ciroumstanoea,  from  '  trading  with  the 
enemy;  secondly,  because,  if  lonians  were  to 
be  considered  as  British  subjects,  and  pn^bited 
from  so  trading,  they  would  be  entitled  to  the 
'benefit  of  the  concession  to  the  British  sul^ects 
of  the  right  to  trade  with  the  enemy  otherwise 
than  in  British  ships;  and  we  are  deariy  of 
opinion  that  in  no  sense  can  an  loiiian  vessel  be 
held  to  be  a  British  vessel.  Therefore,  althoagh 
we  cannot  bring  ourselves  to  coiicnr  in  much  of 
the  reasoning  in  the  judgment  of  the  learned 
judge  of  the  Admiralty  Court'  in  the  recent  ease 
of  the  Leucade,  we  find  dnrselves  compelled  to 
concur  in  the  conclusion  at  Which  he  has 
arrived,  that  the  ship  of   kn  Ionian   subject 
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trading  with  Bussia,  but  without  breaking 
blockade,  is  not,  under  existing  circumstances, 
liable  to  seizure  and  condemnation. 

J.  D.  Harding. 

A.  E.  COCKBURN. 
BiCHARD  BeTHBLL. 

The  Bight  Hon.  Lord  J.  Bubaell,  M.P.,(a) 
&c.,  8cc.,  &c. 


Joint  Opinioi^  of  the  same  law  offipera,  thai 
the  Queen  can,  by  bfir  declaratipn  of  war, 
place  the  Ionian  Republic  in  a  ^tate  of 
fio^tility  towards  another  country. 

Temple,  Alignst  21,  1855. 

®iR,-»-We  were  favoured  with  your  letter  of 
the  2ird  ultimo,  stating  you  were  directed  by 
Lord  John  Bussell  to  rerer  us  to  the  following 
passage  in  our  report  of  the  11th  July  on  the 
ease  of  the  Leucade : — 

<'  A  proclamation  of  war,  or  an  act  of  which 
jthe  purpose  is  to  place  Ionia  in  auc)i  a  relation 
(i.e.  of  warfare  with  Russia),  should  proceed 
either  immediately  from  the  Soveoeign  of  Greai 
Britain  as  the  protecting  Power,  or  from  the 
Lord  High  Commissioner  as  the  repretentatiYie 
of  the  Sovereign  in  Ionia,  wi|h  reference  to  the 
exterpal  relations  of  the  country." 

You  also  stated  you  were  to  request  that 
we  would  infonn  Lord  J.  ^usiell,  whether  it  is 
our  intention  by  ibis  passage  to  affirm  that  the 
Queen,  as  protecting  Power,  has  the  right  to 
constitute  by  her  own  act  a  state  of  hostility  ? 


jC^)  Secretary  of  State  for  the  Colonies. 


And  whether,  if  such  is  our  opinion,  the 
annexed  draft  of  a  declaration  (with  any  amend- 
ment we  mig^  suggest),  appears  to  us  sufficient 
to  constitute  such  a  state  ?  Or,  in  the  event  o^ 
our  being  of  opinion  that  th^  Lord  High  Com- 
missioner should  be  instructed  to  issue  a 
declaration,  what  is  the  form  we  should  suggest 
for  this  purpose  7 

In  oUsdisnce  to  his  lor^hip's  commands  we 
have  the  honour  to  report  that  it  was  our  in- 
tention, by  the  recijted  passage  of  our  formeyr 
report,  tQ  affirm  that  th^  Qiieen,  aa  protecting 
Power  of  the  Ionian  States,  has  tha  right  to 
constitute  by  her  own  act  a  st^te  of  hostility 
between  that  country  and  any  other  9tate. 

The  proposed  draf^  of  a  declaration,  with  the 
amendments  we  hav/e  suggested  (and  we  have 
thought  it  right  to  omit  all  the  recitals,  aii 
uncalled  for  and  inexpedient),  will,  in  our 
opinion,  be  sufficient  to  constitutfd  suph  a  state 
of  hostility. 

But  we  thpnk  it  advisable  that  the  Lord  High 
Commissioner  should  issue  a  proc^aination  in  the 
Islands,  setting  forth  Her  Majesty's  declaration, 
and  calling  npon  all  Ionian  subjects  to  take 
notice  thereof,  and  to  depiean  themselv^ 
a(ccoj[)aiipgIy.(a) 

J.  D.  H>RDINj9. 
A.  E.  COCKBURN. 
BlCHARD  BBTHSLIjta 

Herman  Mbritalb,  Esq., 
&e.,  &c.,  &c. 

(a)  No  declaration  puling  the  Ionian  lylandf 
in  a  state  of  war  was  issued  by  Gi'eat  B^taii^ 
as  the  protecting  Power.    See  ^bove^  p.  476, 
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APPENDIX    O.(o) 


Peter  Isaac  Thelus- 
8on,  Baron  Bendle- 
sham,  l8t  Febru- 
ary 1806. 

John  Prendergast 
Smith,  Baron  KiU 
tar  ton,  18th  May 
1810. 


A  RETniiR  of  all  peerafires  of  Ireland  created 
Pince  the   union,  stating  the  peerages  on 
the  extinction  or    snpposed  extinction  of 
which  each  new  peerage  has  been  created  ; 
and  alffo  of  all  other  peerages  of  Ireland 
Fopposed  to  have  become  extinct  daring 
the  mime  period  (6). 
A  statement  of  sach  peera^rM  of  Ireland  as 
have  become  extinct  since  the  period  of  the 
union  of  that  kingdom  with  Great  Britain,  and 
of  such  new  titles  as  have  been  created  by  the 
Crown  in  consequence  of  such  extinctions  by  vir- 
ttte  of  the  Fourth  Article  of  the  Act  of  Union : — 
Extinctions.  ^  Creations. 

1.  John  Viscount  Bate- 
man. 
S.  Ralph  Earl  of  Bosse. 
8.  Leonard      Baron 
Holmes. 

4.  George  Earl  Macart- ' 

ney. 

5.  Ralph  Baron  Laving- 

ton. 

6.  Richard  Baron  Pen- 

rhyn. 

7.  Charles    Baron    Le-' 

cale. 

8.  Mary  Baroness  Fer- 

managh. 

9.  Richard       Viscount 

LongueTille. 

10.  Edmund       Viscount 

Pery. 

11.  George  Baron    Mil- 

town. 

13.  John  Baron  Delaval. 
18.  George  Earl  of  Bel- ^ 

videre. 

14.  William       Viscount 

Howe. 
J  5.  George   Baron  Cal- 
lan. 

16.  Richard  Baron  Sun- 

derlin. 

17.  Borlase        Viscount 

CuUen. 

18.  John  Earl  of  Upper 

Ossory. 

19.  Prince  Kdward  Earl 

of  Dublin. 

20.  John  Baron  Tara. 

21.  James  Baron  Tyraw- 

ley. 

22.  Thomas       Viscount^ 

Bulkeley. 

28.  Sylvester  Baron  Glen- 
be  rvie. 

24.  Patrick  Earl  of  Ros- 
common. 

(a)  See  above,  p.  723. 

(6)  Presented  to  the  House  of  Lords,  and 
ordered  to  be  printed,  10th  March  1840.  Pari. 
Papers,  1840,  H.L.  49,  vol.  20,  p.  865. 


William  Beresford, 
Baron  Decies,  22nd 
December  1818. 


William     Handcock, 
Baron  Castlemaine, 
24th       December 
1812. 


George  Canning, 
Baron  Garvagh, 
28th  October  1818. 


John  Francis  Cara- 
doc.  Baron  How- 
den,  19th  October 
1819. 

William  Downes, 
Baron  Downes, 
10th  December 
1822. 


Benjamin  Bloomfield, 
Baron  Bloomfield, 
10th  June  1825. 


Extinctions. 

25.  Richard  Baron  Mil-^ 

ford. 

26.  George  Baron  Cole- 

raine. 

27.  Sampson     Baron 

Eardley. 

28.  Thomas       Viscount  "i 

Newcomen. 

29.  Charles  Baron  Whit- 

worth. 

30.  Hugh  Viscount  Carle- 

ton. 

31.  Prince  Frederic  Earl 

of  Ulster. 

82.  Eyre  Baron  Castle- 
coote. 

38.  Henry  Earl  of  Barry- 
more. 

34.  John  Olmius  Earl  of 
Carhampton.  ((f) 

85.  Charles  John  Earl  of  ^ 

Blesinton. 

86.  William  Charles  Vis- 

count Clermont. 

37.  John  Viscount  Kil- 

warden. 

38.  William  Baron  Bran- 1 

don. 

39.  Thomas       Viscount 

Fitzwilliam. 

40.  Francis  James  Earl 

of  Llandaff . 

41.  His     Majesty     Wil-N 

liam  IV.  (Earl  of 
M  unster) ,  Acces- 
sion to  the  Throne 
in  June  1830. 

42.  Mathew       Viscount 

Kiogsland. 

43.  His  Royal  Highness 

the  Earl  of  Con- 
naught. 

44.  Lowther     Augfustus 

John  Baron  Mun- 
caster. 

45.  AUeyne    Baron    St. 

Helens. 

I  do   hereby  certify  that  the  foregoin|^ 
statement  is  true, 

W.  Bbthak, 

Ulster  King  of  Arms  of  all  Ireland. 
27th  Feb.  1840. 


(c)  *'  With  a  remainder  to  his  second  son." 
Second  return,  below. 

((f)  Kote. — Foar  extinctions  were  made  use  of 
on  this  occasion  in  conse(pience  of  the  earldom 
of  Roscommon  being  established  in  the  House  of 
Lords,  which  had  been  acted  upon  as  extinct  in 
the  creation  of  Lord  Bloomfield. 


Creations, 

Catherine  Fitxgerald , 
Baroness  Fitzge- 
rald and  Vesey, 
31st  July  1826. 

John  Baron  Norbury 
created  Earl  Nor- 
bury and  Viscount 
Glandioe,  with  s 
remainder  (e), 
23nd  June  1827. 

Right  Honourable 
Standish  O'Gradr 

ar 

created  Viscount 
Guillamore  and 
Baron  O'Grady  of 
Rookbarton,  6th 
January  1831. 

Margaret  Talbot» 
Baroness  Talbot 
and  Lady  Mala- 
hide  of  Malahide 
in  CO.  Dublin,  28th 
May  1831. 

Robert  Shapland 
Carew,  Baron 
Carew  of  W^cx- 
ford,  14th  June 
1834. 


Right  Honourable 
Dominick  Browne, 
Baron  Ocanmore 
and  Browne,  12th 
April  1836. 
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The  following  peerages,  held  by  individoals 
in  whom  were  vested  mofe  than  one  peerage, 
have  become  extinct  since  the  union,  but  no 
creation  has  hitherto  been  made  in  consequence 
of  such  extinctions : — 

MouNTRATH. — Sir  Charles  Coote,  Baronet, 
(by  patent  dated  6th  September  1660),  was 
created  Baron  Coote  of  Castlecuffe,  Viscount 
Coote  of  Castlecoote,  and  Earl  of  Monntrath, 
with  remainder  to  the  heirs  male  of  his  body. 
He  was  succeeded  by  his  son  Charles,  the 
second  Earl,  and  said  second  Earl  by  his  son 
Charles,  the  third  Earl,  who  was  succeeded  by 
his  eldest  son  Charles,  the  fourth  Karl,  who, 
dying  without  istme,  was  succeeded  by  his 
brother  Henry,  the  fifth  Earl,  whu,  having  no 
issue,  was  succeeded  by  his  brother  Algernon, 
the  sixth  Earl,  who  left  an  only  son,  Charles 
Henry,  the  seventh  Earl,  who,  dying  without 
issue  Ist  March  1808,  the  above  peerages  all 
became  extinct. 

N.B. — Charles  Henry,  the  seyenth  Earl,  by 
new  patent  dated  31  st  July  1800.  was  created 
Baron  Castlecoote,  with  remainder  to  Charles 
Henry  Coote,  a  distant  relative,  who  succeeded 
thereto. 

Glandork. — Sir  Maurice  Crosbie  was  created 
Baron  Brandon  by  patent  dated  16th  September 
1758,  with  remainder  to  the  heirs  male  of  his 
body.  He  left  three  sons,  William,  John  (who 
left  no  issue),  and  Maurice. 

William  Crosbie,  the  eldest  son,  was  created 
Viscount  Crosbie  of  Ardfert  by  patent  dated 
8rd  November  1771,  and  Earl  of  Glandore  by 
patent  dated  22nd  July  1776,  with  renuiinderto 
the  heirs  male  of  his  body.  He  left  an  only  son 
John,  who  became  second  Earl,  who,  dying 
without  issue,  the  earldom  and  viscounty  be- 
came  extinct,  but  the  barony  of  Brandon  went 
to  the  heir  male  of  Maurice  Crosbie,  third  son 
of  the  first  Baron. 

Clkrmoht.^- William  Henry  Fortescue,  Es- 
quire, was  created  Baron  Clermont  by  patent 
dated  26th  May  1770,  and  Viscount  (Clermont 
by  patent  dated  S23rd  July  1776,  with  remainder 
to  the  heirs  male  of  his  body,  and  in  failure  of 
such  heirs  male  with  remainder  to  the  heirs 
male  of  the  body  of  his  brother,  the  Bight 
Honourable  James  Fortescue.  He  was  after- 
wards (by  patent  dated  10th  February  1777) 
created  Karl  of  Clermont,  with  remainder  to 
the  heirs  male  of  his  body.  He  died  without 
issue  30th  September  1806,  when  the  peerage 
of  the  earldom  became  extinct,  but  the  other 
peerages  of  the  barony  and  viscounty  went  to 
William  Fortescue,  the  son  and  heir  of  his  said 
brother  James  Fortescue. 

Crbmorks.<— Thomas  Dawson,  Esquire  (by 
patent  dated    28th    Hay    1770),  was    created 


Baron  Dartrey,  and  (by  patent  dated  19th  June 
1785)  was  created  Viscount  Oemorne,  with 
remainder  to  the  hmrs  male  of  his  body.  He 
died  without  issue  1st  March  1813,  when  both 
those  peerages  became  extinct. 

N.B, — The  said  Thomas  Viscount  Cremorne 
and  Baron  Danrey,  by  another  patent  dated 
7th  November  17*«7,  was  created  Baron  Cre- 
morne, with  remainder  (on  failure  of  the  heirs 
male  of  his  body)  to  his  nephew,  Richard  Daw- 
son, Esquire,  whose  son  now  enjoys  that 
peerage. 

I  do  hereby  certify  the  above  statement 
to  be  correct  to  the  best  of  my  know- 
ledge and  belief. 

W.  Bbtham, 
Ulster  King  of  Arms  of  all  Ireland. 
aSth  Feb.  1840. 

A  further  return  (a),  presented  in  the  same 
Session,  gave,  in  slightly  different  form,  a  list  of 
new  creations,  and  of  the  extinctions  on  which 
they  proceeded,  and  also  contained  the  follow- 
ing :— 

Statement  of  peerages  having  different  lines 
of  succession  or  descent  where  the  last  peer 
had  more  than  one  peerage  vested  in  him,  some 
of  which  have  become  extinct  since  the 
union,  while  the  others  have  gone  to  collateral 
heirs. 

Gi^AiTDORB. — Earldom  extinct.  Barony  of 
Brandon  continued,  now  also  extinct. 

MouKTRATH. — Earldom  and  viscounty  ex- 
tinct. The  barony  of  Castlecoote  continued, 
now  also  extinct 

Clbrmont.  —  Earldom  extinct.  The  vis- 
county and  barony  of  Clermont  continued, 
since  extinct. 

OxMANTOWN. — Viscounty  extinct.  Earldom 
of  Rosse  continued. 

Crxmornk. — Viscounty  extinct.  Barony  of 
Cremorne  continued. 

Dartrey. — Barony  extinct.  Baron}'  of  Cre- 
morne continued. 

Massabbnb.  —  Earldom  extinct.  Viscounty 
and  barony  continued. 

Fabkham. —  Earldom  extinct.  The  barony 
of  Famham  continued. 

Castlkmaimk. — Viscounty  extinct.  Barony 
of  Castlemaine  continued. 

I  do  hereby  certify  the  above  return  to 
be  correct  to  the  best  of  my  knowledge 
and  belief. 

W.  Bbtham, 
Ulster  King  of  Anns  of  all  Ireland. 

2nd  April  1840. 

(a)  Pari.  Fspers   1840,  H.L.  105,  vol.  20, 
p.  869. 
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APPENDIX    H. 


AcTB  d' Accusation  in  thb  Oubini 

TRIAL.(a) 

The  Proourenr-General  to  the  Imperial  Court 
of  Paris  shows  that  by  a  decree  of  Feb.  12, 
1858,  the  Chamber  of  Accusation  of  the  said 
Court  sent  before  the  Assize  Court  of  the  !:fcine, 
to  be  there  judged  according  to  law: — 1.  Felix 
Or8ini|  a  literary  man,  aged  39,  born  at  Meldola 
(Roman  States),  residing  usually  at  London 
(England),  having  lodged  in  Paris,  iu  Rue 
Monthabor,  No.  10;  2.  Charles  de  Rudio, 
a«%d  &5,  professor  of  languages,  born  at  Belluno 
(Venetian  States),  residing  usually  at  Notting- 
ham (England),  having  lodged  in  Paris,  Rue 
MoDtmartre,  No.  132,  Hotel  de  France  et  de 
Champagne ;  3.  Anthony  Oomez,  aged  29,  ser- 
vant, born  at  Naples  (Italy),  residing  usaally  in 
England,  having  lodged  in  Paris,  Rue  St.  Honor^, 
Hotel  de  Saxe^Coburg  ;  4.  Joseph  Andrew 
Pierri,  professor  of  languages,  born  at  Lucca 
(Tuscany),  residing  usually  at  Birmingham 
(England),  having  lodged  in  Paris,  Rue  Mont- 
martre.  No.  182,  Hotel  de  France  et  de  Cham- 
pagne; 5.  Simon  Francis  Bernard,  formerly  a 
surgeon  in  the  navy,  bom  at  Carcassonne 
(Aude),  and  now  absconded. 

The  Procureur-General  declares  that  the  fol- 
lowing facts  appear  from  the  documents  in  the 
instruction. 

A  new  attempt  has  been  made  upon  the  life 
of  the  Emperor.  His  Majesty  was  not  injured, 
but  many  victims  were  struck  down  around  him. 
No  consideration  restrains  the  fury  of  demagogic 
passions ;  the  pistol  and  the  poniard  no  longer 
suffice  for  them ;  these  instruments  of  murder 
have  been  succeeded  by  machines  devised  and 
prepared  with  infernal  skill.  A  band  of  foreign 
assassins  coming  in  the  last  instance  from 
England,  whose  generous  hospitality  is  used  in 
furtherance  of  the  most  execrable  designs,  under- 
took the  task  of  throwing  at  the  Emperor  these 
new  instruments  of  destruction.  To  effect  their 
purpose  against  his  sacred  person  the  assassins 
did  not  shrink  from  devoting  to  death  an  august 
Princess  known  to  us  by  the  good  she  does,  or 
from  scattering  death  at  random  nmid  a  crowd 
of  spectators.  But  Providence  watched  over 
the  country.  Providence  has  preserved  the 
precious  life  of  the  Emperor,  as  also  that  of  the 
noble  consort  associated  with  his  dangers,  and 
has  permitted  that  the  direct  authors  of  the 
attempt  should  be  immediately  arrested  imd 
brought  to  justice,  to  answer  for  a  crime  aimed 
no  less  at  the  greatness  and  prosperity  of  France 

(a)  See  Reg.  v.  Bernard,  above,  p  887.  This 
translation  of  the  acte  d*accusation  is  based  on 
that  which  appeared  in  the  Times  of  February 
2.5th,  1858,  but  has  been  revised  and  corrected 
by  comparison  with  the  French  original. 


than    at  the  life  of  the  Sovereign   whom  she 
has  chosen. 

On  Thursday,  January  14,  1858,  their  Ma- 
{ jesties  were  to  be  present  at  the  ()pera.  The 
usual  preparations  made  for  their  reception 
showed  that  they  were  expected.  The  coriige 
arrived  at  about  half  past  eight.  The  first  car. 
riage,  occupied  by  officers  of  the  Emperor's 
household,  had  passed  the  peristyle  of  the 
theatre  ;  it  was  followed  by  an  escort  of  lancers 
of  the  Imperial  Guard,  preceding  the  carriage 
in  which  were  their  Majesties  and  General 
Roguet.  When  the  Imperial  carriage  reached 
the  principal  entrance  the  pace  was  slackened, 
for  the  purpose  of  entering  the  reserved  passage 
at  the  extremity  of  the  peristyle.  At  this 
moment  three  successive  explosions,  like  the 
report  of  cannon,  were  heard  at  intervals  of  ft 
few  seconds,  the  first  in  front  of  the  Imperial 
carriage  and  amidst  the  second  lank  of  the 
escort  of  lancers ;  the  second  nearer  to  the  car- 
riage, and  a  little  to  the  left;  and  the  third 
under  the  carriage  itself.  Amid  the  general 
confusion  the  first  thought  of  all  those  present 
who  had  not  been  too  cruelly  struck  was  to  pro- 
claim by  their  unanimous  acclamations  that  the 
Emperor  and  Empress  had  been  preserved. 
Heaven  had  indeed  most  visibly  extended  its 
protection  to  them,  for  the  danger  from  which 
they  had  escaped  was  terribly  proved  by  the 
scene  around  them.  The  first  explosion  had, 
by  the  sole  effect  of  the  atmospheric  disturbance, 
extinguished  the  numerous  jets  of  gas  which 
light^  the  front  of  the  theatre;  the  windows  of 
the  vestibule  and  those  of  the  houses  opposite  were 
almost  all  broken  to  shivers ;  the  large  tented 
roof  over  the  entrance,  although  very  strong,  was 
perforated  in  many  places.  On  the  walls  and  on 
the  pavement  of  the  Rue  Le  Peletier  deep  marks 
were  seen  of  projectiles  of  all  forms  and  sizes. 
The  Imperial  carriage  was  literally  riddled;  it 
was  struck  in  different  parts  by  76  pro- 
jectiles. One  of  the  horses,  struck  in  25  places, 
was  killed  on  the  spot,  and  the  other  ii-as  so 
severely  injured  that  it  i^as  obliged  to  he  killed 
afterwards.  Several  splinters  went  into  the  in- 
terior of  the  carriage,  and  General  Roguet,  who 
sat  upon  the  front  seat,  received  on  the  right 
side  of  the  neck  below  the  ear  a  veij  severe 
contusion,  followed  by  considerable  swelling. 
The  Emperor  and  Empress  did  not  alight  from 
the  carriage  till  after  the  last  explosion ; 
they  had  all  along  been  self-possessed,  and 
showed  themselves  chiefly  solicitous  to  aid  the 
victims.  Around  them,  amid  the  rubbish  and 
on  a  pavement  inundated  with  blood,  lay  • 
numlier  of  wounded  people,  several  of  them 
mortally.  It  has  been  ascertained  by  judicial 
investigations,  which  still  fall  short  of  Uio  truth, 
that  156  persons  were  struck,  and  the  num- 
ber of  wounds,  according  to  medieal    reports. 
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amounted  to  511.    In  this  long  list  of  notims 
were  comprised  21  women,  11  children,  13  Lan- 
cers, 11  Gardes  de  Paris,  and  31  police  agents. 
It  must  he  added,  to  complete  the  picture  which 
the  Kue  Le  Peletier  presented  at  this  moment, 
thiit  hesides  the  two  horses  of  the  Imperial  car- 
riage 24  others  belonging  to  the  Lancers  were 
struck,  two  of  which  died  on  the  spot,  and  three 
more  the  next  day.    Battj,  a  Garde  de  Paris,  and 
Uiquier,  an  employt  in  Prince  Jerome^s  house- 
hold, were  takeu  to  the  Lariboisi^re  Hospital  $ 
the  first  had  received  nine  wounds ,  one  cf  which 
laid  open  his  forehead  above  the  left  eye,  and 
another  tore  open  the  viscera ;  the  second  had  1 1 
wounds — one  in  the  forehead  had  reached  the 
brain,  and  four  others  in  the  abdomen  had 
)uerced  the   intestines  in  eight  places*     Both 
these  unfortunate  men  expired  on  January  15. 
7)r.  Tardieu,  in  his  report,  dated  January  83, 
says : — "  Most  of  the  wounds  are  very  deep,  and, 
although  apparently  small,  have  produced  se- 
rious lesions  and  injuries ;  owing  to  the  nature 
of  tile  projectiles,  burning  pieces  of  irregular 
form,  the  wounds  are  deep  and  narrow,  and  are 
complicated  by  congestion,  in^ammation,  and 
neuralgic  paina,  which  add  greatly  to  their  seve- 
rity.     Two    of  the  victims  are  already  dead, 
and  nine   others    are   still    in    danger;   some 
of  the  wounded,  although  not  injured  in  vital 
parts,  will  remain  cripjjles  to  the  end  of  their 
days.''      These    melancholy    forebodings    were 
but    too    well    juEtified    by    the    event.      In 
a  supplemental    report   of  February    11    Dr. 
Tardieu  states  that  six  more  victims  have  died: 
— 1.  Mr.  Haas,  an  American  merchant,  died  on 
January  26,  from  a  wound  in  the  head.    2.  Ruf- 
fin,  died  January  27,  from  inflammation  which 
spread  to  the  brain.     8.  Dussange,  died  Febru- 
ary 5,  wound  in  the  head.     4.  Chasseur,  died 
February  6,  of  a  purulent  affection,  the  direct 
consequence  of  his  wounds.     5.  Dalhen,  a  Garde 
de  Paris,  died  February  8,  of  a  purulent  affec- 
tion, proceeding  from  a  deep  wound  in  the  arm. 
6.  Watteau,  died  February  8,  almost  suddenly, 
fVom  inflammation.    The  death  and  sufferings  of 
so  many  victims  were  caused  by  the  explosion 
of  hollow  projectiles  thrown  from  the  rear-rank 
of  the  specttitors  who  were  standing  on  the  foot 
pavement  of  the  Rue  Le  Peletier,  in  front  of  the 
house  No.  21,  which  faces  the  principal  entrance 
of  the  peristyle  of  the  Opera.    This  is  proved  by 
Micbot,  a  sergent-de-ville,  who  was  at  the  time  on 
the  steps  of  the  peristyle.  The  fact  is  confirmed  by 
the  declarations  of  Gomez  and  De  Kudio,  and  also 
latterly  by  those  of  Orsini  himself.     In  other 
words,  the  assnssfns  took  care  to  shelter  them- 
selves behind  the  crowd.    A  few  minutes  only 
before  the  commission  of  the  crime,  Herbert,  a 
peace  officer,  arretted  the  prisoner  Pierri  in  the 
Rue  Le  Peletier,  near  the  Rue  Rossini.    This 
man  had  been  expelled  from  France  in  1852, 
and  a  despatch  from  the  French  Minister  at 
Brussels,  sent  a  fortnight  before  January   14, 
had  stated  that  he  was  likely  to  arrive  in  Paris 
on   January  9,  accompanied  by  another  indi- 
vidual, and  that  their  intention  was  to  assas- 
Kinate  the  Emperor.     The  police  were  actively 
fiearching  for  him.     It  may  be  naid  that  the  intel- 
ligence and  energy  of  the  peace  officer  who  made 
this  important  arrest  greatly-  contributed  to  the 
Emperor's    preservation.      Upon    Pierri    was 


found  a  fulminating  shell,  the  description  of 
which  will  be  given  presently,  a  five-barrelled 
revolver,  loaded  and  capped,  a  Bank  of  England 
20/.  note,  and  d75f.  in  French  gold  and  silver. 
Another  fulminating    shell,  exactly  like    that 
seized  on  Pierri,  was  picked  up  by  the  witness 
Villaume  at  the  corner  of  the  Rues  I>e  Peletier 
and  Rossini,  in  the  gutter  near  the  foot-pave- 
ment, by  the  side  of  a  track  of  blood  about 
seven  feet  in  length*    A  few  moments  later  Ser^ 
gent-de^ville  Quinet  found  in  the  Rue  Rossini, 
and  almost  at  the  comer  of  the  Hue  Lafitte,  a 
six-barrelled  revolver,  loaded  and  capped,  with 
marks  of  blood  upon  it.    These  two  pieces  de 
conviction  were  at  once  given  to  a  peace  officer, 
who  at  first  deposited  them  in  a  locked  cupboard 
in   the  surgery   of  the  Opera,  and  they  were 
removed  to  the  prefecture  of  police  the  same 
evening.      The    most    minute    searches    were 
ordered  to  be  made  in  the  houses  of  the  Rue 
Le  Peletier,  fronting  the  theatre.     In  that  of 
the  restaurateur    Broggi  a  young  man,  who 
appeared  to  be  a  foreigner,  had  taken  refuge. 
The  extreme  distress  in  which  he  appeared  to 
be,  his  tears,  and  some  broken  words  which  he 
uttered  about  his  master,  attracted  attention  to 
him,  and  he  was  arrested.  At  first  he  said  that  his 
name  was  Sweeny,  and  that  be  was  an  English- 
man's servant.    In  the  course  of  the  evening  a 
five-barrelled  revolver,  loaded  and  capped,  was 
found  by  a  waiter  named  Diot  under  a  cushion 
at  Broggi's.    It  may  be  at  once  stated  as  a 
proved  fact  that  it  was  Sweeny  who  had  hidden 
the  revolver  there.  At  one  in  the  morning  a  com- 
missary of  police  went  to  the  Hotel  de  France  et 
de  Champagne,  Rue  Montmartre,  No.  132,  where 
Pierri  had  declared  that  he  lodged  with  another 
individual.    There,  in  a  double-bedded  room, he, 
found  a  man  in  bed,  half -dressed,  who  said  that 
his  name  was  Da  Silva.    He  had  a  passport  in 
that  name,  delivered  in  London  on  January  6, 
1858,  by  the  Portuguese  Consul,  and  vis€  the 
next  day  fur  France  by  the  French  Consul  in 
London.    The  pretended  Silva  was  in  reality 
Pierri's  fellow-lodger.    Pierri  had  put  his  own 
name  down  in  the  police  books  as  Andreas,  but 
in  his  carpet'bag  there  was  found  a  passport  in 
the  German  language,  delivered  at  Dusseldorf 
(Prussia),  February  8,  1856,  to  Joseph  Andreas 
Pierey,  for  England,  and  bearing  three  visas, 
the  last  of  which  was  given   by  the   Belgian 
Consul  at  Birmingham,  for  Belgium,  on  Jan- 
uary 2,  1858.    It  was  easy  to  see  on  inspecting 
this  passport  thai,  it  had  been  altered,  and  that 
the  name  Pierri,  originally  written,  had  been 
changed  to  that  of  Pierey.    On  forcing  the  lock 
of  a  drawer  in  the  room  the  police  di&covered  a 
small  poniard,  a  five-barrelled  revolver,  loaded 
and  capped,  and  270f.  in  gold.    The  people  of 
the  hotel  proved  that  Andreas  Pierri  came  there 
on  January  7,  accompanied  by  a  man  named 
Sweeny,  and  that  on  January  12  Sweeny  left, 
and  Silva  came  in  his  place.    The    coupling 
together  of  these  names   Pierri  and   Sweeny 
would  have  been  enough  to  show  the  officera 
that  they  were  on  the  right  scent.     The  soi- 
disant  Sweeny,  on  being  asked  where  he  lived, 
iiaid  at  the  Hotel  de  Saxe-Cobourg,   Rue  St, 
Honore,  223.    A  commissary  of  police  went 
there  at  half-past  two  in  the  morning,  and  found 
a  girl   named  Mensger  in  his  bed.    She  was 
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arrested,  bat  was  afterwards  released,  nothing 
being  found   against  her.     In    the    room   was 
found  a  passport,  in  the  name  of  Peter  Bryon 
Sweeny,  delivered    in    London  for  Paris,  on 
April  24,  1857,  by  the  French  Consul.     The 
prisoner,  who  was  present  when  his  room  was 
searched,  had  about  him  267f.    It  was  found 
that  he  had  come  to  the  Saxe-Cobourg  Hotel  on 
January   12 — that  is  to  say,  the  very  day  on 
which  Silva  had  taken  his  place  at  the  Hotel  de 
France  et  de  Cliampagne,  and  that  he  had  baen 
brought  thero  by  the  concierge  of  No.  10,  Rue 
Monthabor,  who  stated  that  he  was  the  servant 
of  a  lodger  in  that  house.    When  asked  his 
roaster's  name  Sweeny  said  that  it  was  Allsop, 
and  that  he  had  been  with  him  about  a  month. 
Without  a  moment's  delay  the  commissary  of 
police  went  from  the  Hotel  de  Saxe-Cobourg  to 
the  Hue  Monthabor,  No.  10.    There  he  found 
the  individual  designated  as  Allsop  in  bed.     He 
had  a  wound  in  the  head,  which,  though  not 
serious,  bled  profusely.    He  said  that  he  was  an 
Englishiuan,  and  in  the  beer  trade.     In  his  pos- 
session were  found  :   1.  A  passport,  in  the  name 
of  Thomas  Allsop,  delivered  in  London  August 
15,  1851,  signed  Palmerston  and  bearing  numer- 
ous visaSf  the  two  last  of  which  were  made  in 
London,  one  for  Belgium  on  November  22, 1857, 
by  the  Belgian  Vice-Consul,  and  the  other  for 
France  on  November  8,  18.'i7,  by  the  French 
Consul.      2.  A   visiting    card  with   the    name 
Thomas  Allsop.     3.  A  sum  of  8,125f,  consist- 
ing of  500f.  in  French  gold,  and  7,625f«  in 
bank  notes.     On  the  morning  of  the  next  day, 
January  15,  further  inquiries  led  to  the  discovery 
in  a  stable  attached  to  (he  house  of  a  horse 
belonging  to  Allsop.     Thus  in  only  a  few  hours 
four  individuals  were  arrested,  who  it  was  soon 
found  were  the  direct  authors  of  the  crime  which 
had  thrown   Paris  into  consternation.    More- 
over, the  police  soon  succeeded  in  stripping  these 
individuals  of  their  false  and  obtaining  from 
them  the  avowal  of  their  real  names.    Pierri 
had  been  recognised  from  the  very  first  x  he  is 
50  years  old,  and  was  born  at  Lucca,  in  Tus- 
cany.   The    pretended   Allsop  was    forced    to 
avow  that  he  was  Felix  Orsini,  aged  39,  bom  at 
Meldola,  in  the  Roman  States.    The  pretended 
Sweeny  was  no  other  than  Gomes,  aged  29,  bom 
at  Naples  ;  and  Silva  admits  that  he  is  Charles 
de  Rudio,  aged  25,  born  at  Belluno,  in    the 
Venetian  States.     The  arrest  of  these  persons 
was   accompanied,  as   we    have    seen,  by  the 
seizure  of  the  instniments  of  their  crime,  and 
particularly  of  two  fulminating  shells  resembling 
(according  to  all  appearances)  those  of  whicb 
such  a  terrrble  use  had  just  been  made.    Ex- 
perts  were  appointed    to    examine    the   shell 
seised  upon  Pierri,  as  well  u.s  the  four  revolvers 
above  mentioned.    Three  of  these  pistols  are  of 
Foglish  manufacture  ;  the  one  found  at  Broggi's 
restaurant  was    made  at  Li^gc ;  all  four  were 
loaded  with  conical  balls  and  capped.    The  caps 
mere    of    English    manufacture.     The  experts 
Devismeand  Caron,and  chef  d'escadron  Peuret, 
ascertained  by  careful  experiments  the  murderous 
properties  of  the  bomb. 

This  bomb  consists  of  a  hollow  cylinder  of 
«ast  iron,  breaking  easily;  it  is  in  two  parts, 
fastened  together  by  screws  (pas  de  vis) 
inserted  in  the  sides      It  is   9  <;entimetres,  5 


millimetres  high,  and  the  diameter  across  is  7 
centimetres  3  millimetres.  In  the  lower  part 
there  are  25  nipples  (cheminees)  tited  with  capa, 
which  penetrate  the  sides  of  the  shell  so  as  to 
make  the  fire  fVom  the  caps  converge  on  the 
charge  placed  inside.  The  thickness  of  the 
walU  is  greater  in  the  lower  part  of  the  tomb, 
where  it  is  as  much  as  three  centimetres,  and 
much  less  in  the  upper  part,  where  it  is  only 
3  millimetres,  so  that  it  would  be  sure  to  turn  in 
the  air  and  come  down  with  the  heavier  side  first, 
and  so  fall  on  the  caps  destined  to  cause  the  ex- 
plosion. In  the  up{)er  part  of  the  bomb  is  a 
hole  made  for  the  introduction  of  the  charge,  bat 
hermetically  sealed  by  a  screw  2  centimetres 
thick.  The  internal  capacity  of  the  bomb  is 
about  120  cubic  centimetres. 

It  was  charged  with  a  pale  yellow,  fine,  crystal- 
line, heavy  substance,  which  has  been  ascer- 
tained to  be  pure  unmixed  fulminate  of  mercury. 
This  substance  filled  more  than  two  thirds  of  the 
hollow  of  the  shell.  The  weight  of  the  shell 
with  the  charge  was  a  kilogramme  and  a  hsilf 
(between  3  lb.  and  4  lb.).  After  having  drawn 
the  chari^e  and  replaced  the  caps  upon  the 
nipples,  the  experts  several  times  let  the  fthell 
full  on  the  ground  from  a  height  of  50  centi- 
metres only,  and  each  time  one  or  more  of  the 
caps  exploded }  they  afterwards  threw  it  five  or 
six  yards  before  thtm,  at  about  the  height  of  a 
man's  waist,  and  in  every  instance  some  caps 
exploded  the  moment  it  fell.  To  these  details, 
which  relate  mainly  to  the  bhell  seized  upon 
Pierri,  it  is  proper  to  add  that  (as  it  will  he 
proved  presently  by  the  confessions  of  Gomez 
and  Rudio),  two  of  the  three  shells  thrown  at  th-^ 
Kmperor  were  larger  than  the  others.  Several 
of  the  fragments  which  caused  such  dreadful 
ravages  have  been  shown  to  the  experts.  One 
of  them,  extracted  fi.'om  a  horse,  weighed  a 
hectogramme.  Their  very  appearance,  say  the 
experts,  suffices  to  show  what  deadly  effects 
tbey  are  capable  of  producing. 

The  atrocity  of  the  crime  revealed  beforehand 
in  its  authors  the  savage-  phrcnzy  of  dema- 
gogues in  revolt  against  all  laws.  On  this  hend 
the  instruction  has  only  confirmed  what  was 
universally  felt  to  be  true.  Orsini  has  long 
been  mixed  up  with  the  enterprises  of  the  an- 
archical party.  After  having  been  pointed  oat 
as  an  emissary  of  Mazzini,  he  quarrelled,  or 
affected  to  quarrel,  with  him.  In  February 
1845  he  was  sentenced  to  the  galleys  for  life 
by  the  Supreme  Tribunal  of  Rome  for  a  con- 
spiracy against  the  Pontifical  Government.  He 
was  comprised  in  the  amnesty  of  the  13th  of 
July  1646.  In  May  1847  he  was  expelled 
from  Tuscany  for  violent  conduct  and  anarchical 
intrigues.  In  1849  we  find  him  a  deputy  in  the 
Roman  C!onstitueut  Assembly.  Being  appointed 
a  commissioner  extraordinary  at  Ancona,  and 
afterwards  at  Ascoli,  he  committed  excesses 
which  led  to  his  condenmation  by  default  (con- 
tum€ice),  in  April  1858,  by  the  Supreme  Tri- 
bunal of  Rome  for  robbery  with  violence,  coa- 
cussiotiy  and  usurpation  of  authorit}'.  The 
restoration  of  the  Pontifical  Government  having 
compelled  him  to  take  flight,  he  first  sought 
refuge  iu  London.  He  afterwards  roamed  about 
in  Piedmont,  Switzerland,  and  Lombardy,  con- 
cocting    everywhere    revolutionary    intrigue*. 
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travelling  with  false  passports,  and  concealing 
himself  under  the  name  of  Tito  Celsi.  In  18S5 
he  was  arrested  ac  Vienna  under  the  name  of 
Herweg:  he  was  suspected  of  having  plotted 
the  death  of  the  Emperor  uf  Austria.  He  whs 
imprisoned  at  Mantua  and  brought  before  the 
Special  Court  for  the  crime  of  high  treason,  but 
on  the  night  of  the  29th  lo  30th  Af  arch  he  con- 
trived to  escape.  Three  months  later  he  re- 
appears at  Marseilles  and  embarks  there  for 
Genoa,  and  on  January  30  we  find  him  returning 
to  London,  where  since  that  period  he  seems  to 
have  usually  resided. 

Pierri  was  on  the  7th  May  1830  tried  by  the 
Correctional  Rota  of  Lucca  for  robbery,  and  was 
sentenced  to  a  year's  imprisonment  and  a  fine 
of  lOOfr.  Being  again  accused  of  theft  in  1833, 
he  went  to  France  and  passed  himself  off  as  a 
political  refugee.  He  married  at- Lyons  in  1834, 
and  has  smce  lived  successively  in  Lyons,  Avig- 
non, and  Farin,  working  at  the  trade  of  a  cap 
manufacturer.  His  wife  has  been  examined. 
She  states  that,  after  living  together  some  years, 
she  was  obliged  to  leare  him  on  account  of  his 
ill-treatment  of  her.  In  1843  Pierri  served  in 
Africa  in  the  foreign  legion  ;  he  afterwards  took 
service  in  Tuscany,  and  even  rose  to  the  rank  of 
Major  of  Bersaglieri,  but,  having  abused  his  rank 
to  commit  exactions  in  a  time  of  political 
troubles,  he  ^vas  dismissed  the  service  in  1849 
upon  a  report  from  the  Tuscan  Council  of 
Ministers.  Returning  to  France  after  the  dis- 
missal he  was  expelled  in  1854,  and  he  then 
definitely  sought  refuge  in  Eni^land.  From 
Birmingham,  where  he  taught  languages,  he 
went  in  August  1S55  to  Dusseldorf ,  but  he  was 
absent  only  a  few  months,  for  he  was  in  Bir* 
mingham  in  February  1856. 

it  was  proved  that  Pierri  and  Orsini  had 
frequent  communications  with  each  other,  par- 
ticularly in  1857.  A  former  servant  of  Pierri,  a 
girl  named  Hartmann,  deposes  that  in  the  first 
months  of  that  year  Orsini  came  from  London 
to  Birmingham  three  times  to  see  her  master, 
and  that  once  he  dined  with  him.  It  was  also  in 
England  that  Pierri  and  Orsini  made  or  renewed 
their  acquaintance  with  Gomez  and  De  Rudio. 
Gomez,  after  having  served  in  Algeria  in  the 
foreign  legion  from  May  185S  to  July  1855,  was 
tried  at  Marseilles  on  December  7,  1855,  for  an 
abuse  of  confidence,  and  was  sentenced  to  six 
months'  imprisonment  and  a  fine  of  25f.  The 
time  when  he  left  for  England  has  not  been 
exactly  ascertained,  but  it  is  certain  that  he  had 
been  there  a  long  time  before  the  first  prepar- 
ations for  the  crime  of  January  14  were  made. 

Charles  de  Rudio  appears  to  belong  to  a  noble 
family,  but  one  broken  down  by  disorder  even 
more  than  by  poverty.  H  is  father  and  sister  have 
both  been  prosecuted  for  a  political  conspiracy, 
his  brother  has  been  condemned  for  perjury, 
and  be  himself  has  led  a  wandering  life  for 
many  years.  After  having  been  com|>romised 
in  the  iM)litical  troubles  in  Italy,  he  eluded  the 
police,  who  were  ordered  to  watch  him.  He  was 
in  England  on  April  1,  1856,  for  at  that  date  he 
unite  from  London  to  his  family  a  letter  which 
is  annexed  to  the  proceedings.  Subsequently  it 
was  reported  that  he  was  dead,  and  he  himself 
appears  to  have  lent  countenance  to  the  rumour, 
for  his  own  relations  believed  it.    Neither  De 


Rudio  nor  Gomez  can  deny  his  previous  rela- 
tions with  Pierri  and  Orsini.  Rudio  admits 
having  met  Orsini  at  the  Caf6  Suisse,  Tichbome 
Street,  London,  a  place  known  as  the  rendezvous 
of  refugees  of  the  most  dangerous  character. 

A  fifth  individual,  the  accused  Bernard,  is  one 
of  the  most  constant  frequenters  of  this  coffee- 
house. Simon  Francis  Bernard  was  bom  at 
Carcassonne.  He  was  at  one  time  a  surgeon  in 
the  navy,  and  afterwards  became  editor  of 
LTndependance  des  Pyrinies-OriextaleSy  at 
Perpignan.  He  was  at  Barcelona  when  the 
rcTolution  of  February  1848  broke  out.  So 
early  as  March  in  that  year  he  came  to  Paris, 
and  his  violent  speeches  in  the  clubs  soon  pro- 
cured for  him  the  nickname  of  the  '*  Clubbist/' 
by  which  name  he  is  still  known.  He  was  tried 
for  a  political  offence  by  the  Assize  Court  of  the 
Seine  on  the  9th  of  January  1849,  and  sen- 
tenced to  a  month's  imprisonment  and  a  fine 
of  500f. ;  and  again,  on  the  22nd  of  the  same 
month,  he  was  sentenced  to  a  year's  imprison- 
ment and  a  fine  of  50 Of.  It  was  to  avoid  under- 
going these  sentences  that  he  left  France.  He 
went  first  to  Belgium,  and  afterwards  to  Eng* 
land.  It  has  been  ascertained  that  he  was  in 
Dresden  in  1853,  but  he  appears  to  have  regu- 
larly resided  in  Iiondon  for  several  years  past. 

The  latest  declarations  made  by  the  accused 
nho  are  present  in  France — declarations  made 
under  the  pressure  of  the  accumulated  proofs 
against  them— enable  us  to  trace  the  origin, 
and  follow  the  development  of  the  plot  which 
ended  in  the  attempt  of  the  14th  of  January. 
Orsini  himself  says  that  he  and  Pierri  talked  of 
assassinating  the  Emperor  as  long  ago  as  the 
commencement  of  1857.  The  project  was  com- 
municated to  Bernard  and  to  the  Englishman 
Allsop.  Some  overtures  are  said  to  have  been 
made  to  an  Italian  named  Carlotti.  In  June  of 
that  year  Gomez,  passing  through  Birmingham, 
saw  Pierri,  and  received  from  him  a  letter  of 
recommendation  for  Orsini,  who  was  then^in 
London.  Supposing  it  to  be  true,  as  Gomez 
afiirms,  that  this  was  the  first  occasion  on  which 
he  saw  Orsini,  it  cannot  be  doubted  that  this 
recommendation  given  by  I'ierri  was  connected 
with  the  design  then  already  in  contemplation. 
In  October  1857  Gomez  having  met  Orsini  and 
Bernard  in  a  street  in  London,  the  former  asked 
him  to  call  upon  him  at  No.  2,  Grafton  Street. 
"During  this  visit,"  says  Gomez,  "Orsini  told 
him  that  the  Prophet  (meaning  Mszzini)  was 
liising  his  power,  and  that  all  his  efforts  only 
ended  in  getting  men  shot  to  no  purpose ;  and 
then  he  proposed  to  him  to  join  in  a  plan  which 
he  (Orsini)  had  invented,  to  get  up  a  rising  in 
Italy." 

From  this  period  they  began  to  consider  how 
to  get  some  shells  manufactured  with  which  to 
kill  the  P^mperor.  Orsini  had  a  model  made  in 
wood  by  a  turner,  but,  being  a  foreigner,  it  was 
feared  that  he  would  not  easily  find  a  manufac- 
turer in  England  who  would  make  the  real 
shells,  and  consequently  this  task  was  confided 
to  the  Englishman  Allsop.  Allsop  applied  to 
Mr.  Taylor,  an  engineer  at  Birnnngbam.  At 
the  dictation  of  Orsini,  Bernard  wrote  a  note 
containing  instructions  for  Mr.  Taylor.  This 
note,  dated  the  16ih  of  October  1857,  is  annexed 
to  the  proceedings,  and  the  details  contained  in- 
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It  correspond  exactly  with  the  description 
already  fjfiven  of  the  shells  that  were  used  on 
January  Hth;  Four  letters  written  by  Allsop 
were  addressed  to  Taylor  to  hasten  the  manu- 
facture of  the  **  models,"  as  they  were  called. 
These  letters  are  dated  from  Ginger's  Hotel, 
where  Allsdp  was  staying  in  London,  and  bear 
date  the  1 7th,  19th,  21si,  and  23rd  of  November 
1857.  In  a  subsequent  letter,  dated  Novem- 
Xer  28thj  Al|sop  sent  to  Mr.  Tajldr  a  post-office 
drder  for  2/.  6«.  6d.  in  payment  of  the  work 
he  had  done.  Gomez,  however,  appeared  to  be 
liomewhat  mistrusted  by  the  leaders  of  the  plot. 
Orsini  sent  him  to  Birmingham,  where  Pierri 
iiras  to  watch  him.  From  Birmingham,  .on 
November  3rd,  1 857,  Gomez  wrote  to  Orsini  a 
letter  in  which  he  protests  his  devotedness,  and 
the  terms  of  which,  though  envdoped  in  a  cer- 
tain disguise,  sufficiently  prove  that  he  fully 
knew  what  was  to  b^  done:  ''Now,"  he  said, 
'*  1  wish  to  ash  you.  Signer;  if  yoti  think  me 
Sufficiently  worthy  of  your  confidence  to  fulfil 
the  mission  with  which  I  am  dharged;  Signer 
Orsini  well  knows  that  I  am  not  a  man  to  do 
things  for  the  sake  of  gain ;  it  is  not  for  money 
that  I  speak,  but  the  feeling  of  love  whidh  I 
have  always  borne,  and  still  b^ar,  for  our  com- 
mon couiitry." 

The  prisoiler  Rildio  no  less  spontaneously 
lifi«red  his  oondurrence.  He  hits  himself  ex- 
plained that  in  November  1857  one  CJarlotti  had 
asked  him  for  his  address,  to  give  to  Orsini,  who 
might  have  need  of  him.  Several  weeks  passed 
on  without  this  communication  being  followed 
up.  De  Budio  addressed  to  Orsini,  whom  he 
believed  to  N  at  Birmingham,  a  letter  whidh  was 
opened  by  Pierri,  who  took  upon  himself  to 
answer  it.  Pierri's  answer,  which  reach6d  Kudio 
du  Christmas  Day,  recommended  him  to  be 
patient,  and  linndunced  the  visit  of  a  gentleman 
who  would  call  on  him;  De  Budio,  on  the  29th 
of  Decembdr,  wrote  andlher  letter,  intended, 
doubtless,  td  inspire  more  confidence,  in  which 
he  told  Pierri  to  be  on  his  guard  against  Carlotti 
and  another  Italian  born  at  Piaazi.  He  there 
spoke  of  solicitations  which  he  had  received 
from  a  "  rival  enterprise,"  and  in  the  cdnrse  of 
his  examination  he  explained  the  meaning  of 
these  expression  St  *'  I  referred,"  he  said,  "  to 
Mazzini  and  his  friends.  I  had,  in  fact,  per- 
b^ived-that  Mdssarenti  and  Other  well-known 
Mazzini<«ts  were  paying  attention  td  me.^* 

At  the  time  when  the  corrcspondenee  was 
going  on  between  Pierri  and  De  Radio,  Orsini, 
under  the  false  name  of  Allsdp«  had  iklr^ady  left 
England  fdr  Paris.  He  had  obtained  in  London 
a  Belgian  visa  for  Thomas  AUSop's  passport  on 
November  24,  and  a  French  v/sa  on  the  28th; 
On  the  29th  we  find  him  at  Brussels,  at  the 
Hotel  de  Tfiurope,  Place  Koyale,No.  1.  A  few 
days  later  Bernard  arrived  at  Brussels  with  a 
passport  for  Belgium,  delivered  on  December  7 
by  the  French  Gdnsul  in  London.  He  it  was 
who  had  undertaken  to  get  the  shells  manufac- 
tured by  Mr.  Taylor  brought  to  Brussels.  For 
this  purpose  he  had  recourse  to  Joseph  Giorgi, 
^hose  brother  keeps  the  Caf6  Suisse  on  the 
Place  de  la  Monuaie,  at  Brussels.  Joseph 
Giorgi  came  to  Brussels  by  way  of  Ostend  on 
December  6,  1857.  When  he  left  London, 
B«:rnard  had  handed  to  hiim  teu  half  shells  in 


cast  metal,  that  is  to  say,  five  shells  divided  into 
ten  pieces,  telling  him  at  the  same  time  that 
they  were  part  of  a  newly-invented  gas  appara- 
tus, and  that  an  Englishman  who  lived  at  Li^gB 
would  corae  to  fetch  them  at  the  Gaf6  Suisse. 
Giorgi  did,  in  fact,  declare  these  things  at  the 
Ostend  Custom  House  as  gas  apparatus;  he 
paid  the  duty  whieh  was  asked  for;  he  wa» 
Idoking  in  vain  for  the  Englishman  who  was  to 
come  to  the  Caf^  Suisse,  when  one  day  Bernard 
presented  himself  there,  and  took  them  away. 
Orsini  (passing  as  Allsop)  had  told  the  people 
of  the  Hotel  de  TEurope  that  he  was  going  to 
Paris,  but  that  be  was  waiting  for  a  friend.  This 
friend  was  no  other  than  Bernard,  and  the  mo- 
ment he  aitived  in  Brussels  Allsop  prepared  to 
depart.  He  had  bought  a  horse  of  an  officer  of 
the  Guides,  and  he  sent  the  shells  to  Paris  bj 
the  man  who  took  the  horse.  At  the  request  of 
Bernard  and  Orsini,  Giorgi  mentioned  the  name 
of  Zeghers,  one  of  the  waiters  at  the  Caf6 
Suisse.  On  December  11,  the  horse  having  been 
placed  in  a  box  on  the  railway,  Zeghers,  ju.st 
as  he  was  starting^  was  told  by  Giorgi  to  take  a 
biig  ^ntaining  the  ten  half  shells  in  question, 
and  to  give  the  bag  to  the  owner  of  the  horse  in 
Paris.  It  is  thus  that  the  shells,  of  whieh  such 
a  criminal  use  was  to  be  made,  were  introduced 
into  France.  Zeghers  (following  the  instruc- 
tions he  had  received)  declared  them  at  the 
Custom  House  as  a  new  kind  of  gas  apparatas, 
and  they  wefe  thought  to  be  of  such  small  value, 
that  no  dubr  was  asked  for  them  at  the  French 
frontier.  C)rsini  went  to  Paris  bjr  the  same  train 
us  Zeghers.  On  arriving  at  the  Paris  terminus 
on  the  morning  of  December  12|  Orsini  gave  a 
card  to  Zeghers,  telling  him  to  take  the  horse  to 
a  hotel,  which  the  latter,  probably  by  mistake, 
says  was  in  the  Bue  de  Bivoli)  but  which,  accord- 
ing to  all  probability,  must  have  been  the  Hotel 
de  Liile  et  d* Albion,  Rue  Sti  Honor^,211,  where 
Orsini  went  on  December  12.  Zeghers  deposes 
that  he  gave  the  ten  half  shells  to  a  waiter  in 
the  hotel,  and  Orsini  in  his  last  examination 
says  that  just  after  he  entered  the  hotel  he 
noticed  in  the  antechamber  all  the  pieces  of 
shell  laid  out  upon  a  settee  by  the  side  of  his 
curry  comb  and  horse  brushy  and  that  he  quickly 
removed  them  to  his  room.  Zeghers  did  not 
stay  a  night  in  Paris.  He  left  for  Brussels  on 
the  evening  of  the  12th,  after  having  passed  the 
day  in  visiting  various  places,  without  there 
being  anything  to  raise  a  suspicion  against  him. 
He  deposes  that  a  few  days  after  his  ret  am 
to  Brussels  he  saw  Bernard^  and  told  him 
that  he  had  taken  the  Englishman^  horse 
to  Paris,  to  whieh  Bernard  answered,  ^  I  know 
that."  Orsini  stayed  only  three  days  in  die 
Hotel  de  Lille  et  d* Albion.  On  December  13 
he  went  to  a  furnished  apartment  on  the  ground^ 
floor  of  Hue  Monthabor,  No.  10.  His  horse, 
which  had  at  first  been  sent  to  a  livery -stable, 
was  soon  afterwards  brought  to  a  stable  belonging 
to  the  house.  Morond  and  his  wife,  the  con- 
cihrgea  of  the  house,  say  that  he  often  went  out 
on  horseback,  and  that  at  first  he  received  very 
few  visitors ;  Morond,  however,  remembers  the 
names  of  Outtequin  and  Hodge,  who  it^ill  be 
spoken  of  presently.  Pierri  soon  appears  upon 
the  scene,  calling  himself  a  German;  then 
Orsini,  passing  for  an  Englishman;  then  (}ome«, 
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who  was  brought  bj  Fierri  to  be  Onini's  ser- 
vant ;  and,  laistly,  De  Rudio,  who  represented 
himself  as  a  traveller  for  a  brewer;  The  time 
at  which  these  three  last-named  persons  left 
England  to  join  Orsini  in  Paris  is  most  dis- 
tinctly proved,  as  well  as  the  route  they  took 
and  the  circumstances  attending  their  journey. 
On  January  6,  1858,  Pierri  and  Gomea  left  Bir- 
mingham together ;  they  stayed  in  London  at 
Orsini's  hoase.  No.  2,  Grafton  Street.  Gomez 
declares  that  he  there  saw  on  the  mantel-piece 
a  shell  which  at  that  time  was  without  caps  or 
nipples.  BernaiHl  was  there  to  receive  them. 
He  it  was  who  gave  to  Gomea  the  passport  in 
the  name  of  Sweeny.  Fierri  had  the  passport 
already  alluded  to,  in  which  his  real  name  had 
been  altered  to  "  Pierey."  Lenving  London 
on  January  6,  Pierri  and  Gomez  landed  at 
Calais  at  1.45  a.m.  on  the  7th,  by  the  English 
mail-packet  from  Dover.  They  immediately  left 
for  Lille,  where  they  arrived  by  railway  in  the 
course  of  the  morning.  Leaving  Gromez  at  Lille 
for  some  hours,  Pierri  took  a  train  to  Brussels, 
where  he  arrived  in  time  to  pass  the  greater 
part  of  the  day.  The  police  have  not  succeeded 
in  learning  altogether  how  he  parsed  his  time 
there;  but  it  is  certain  that  he  brought  away 
from  Brussels  with  him  another  shell.  Whether 
Bernard  had  brought  more  murderous  instru- 
ments to  Brussels,  or  whether  one  of  the  shells 
previously  brourht  from  London  had  been  left 
behind  by  mistake  by  Orsini  or  Zeghers,  Giorgi, 
so  late  as  January  7,  still  had  in  his  possession 
a  metallic  shell,  which  was  seen  by  several  wit- 
nesses, and  the  description  they  give  of  it  leaves 
no  doubt  that  it  was  like  thbse  used  on  Jantiary  14. 
Giorgi  bad  been  particularly  told  by  Bernard  to 
give  the  shell  to  the  person  who  should  show 
him  a  writing  agreed  upon  beforehand.  It  re- 
sults, moreover,  from  declarations  made  by 
Gomez,  that  on  January  6  Bernard  told  Pierri 
in  Orsini's  house  in  Tendon  to  go  to  Brussels 
to  get  a  eouvercle  which  the  governor  had  for- 
gotten. Pierri  did  go  to  Gioigi's  on  January  7, 
showed  the  writing  agreed  upon,  and  received 
the  thing  described  in  it.  Several  witnesses 
confirm  Giorgi's  testimony.  M.  Mackenheim 
accompanied  Pierri  when  he  went  to  Gloria's. 
Madame  Mackenheim  was  asked  by  Piem  to 
take  charge  of  the  thing  in  question  during 
great  part  of  the  day,  and,  although  it  was 
wrapped  up  in  paper,  she  and  her  husband  wero 
able  to  give  very  conclusive  descriptions  touch- 
ing its  weight,  form,  and  nature.  Piefri  left 
Brufisels  on  Januaiy  7  by  the  7  o^clock  p.m. 
train  for  Paris.  Gomes,  who  was  waiting  for 
him  at  the  Lille  station,  got  into  the  train  there, 
and  the  first  thing  they  did  on  arriving  in  Pans 
was  to  go  to  Orsini's,  Rue  Monthabor,  No.  10. 
Kudio  has  given  equally  precise  explanations  as 
to  himself.  The  person  whom  Pierri,  in  his 
letter  received  on  Christmas  Day,  had  told  him 
would  pay  him  a  visit  in  London,  called  on  him 
on  January  2.  This  person  was  Bernard.  He 
introduced  himself  to  Budio,  gave  him  14«.,  told 
him  that  he  would  get  him  a  passport,  and  said 
that  he  was  to  hold  himself  in  readiness  to  de- 
part. On  January  6  Bernard  paid  a  second  visit 
to  Rudio,  and,  not  finding  him  at  home,  left  with 
his  wife  a  note  which  Rudio  was  to  take  to 
No^  2,  Grafton  Street,  where  he  had  said  that 
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something  would  be  given  him.  Radio  went 
to  that  address— the  house  of  Orsini— and 
brought  away  with  him  a  pair  of  gold  spectacles 
which  were  to  be  a  token  of  recognition.  The 
same  evening  Bernard  came  a  third  time  to 
Radio's  and  gave  him  14«.,  the  passport  in  the 
name  of  Da  Silva,  which  was  afterwards  seized 
in  the  Rue  Montmartre,  as  stated  above,  and  a 
ticket  for  Paris  for  the  next  morning.  Accord- 
ingly,  on  Saturday,  January  9,  Rudio  left  Lon- 
don, after  being  told  by  Bernard  to  go  to  Rue 
Monthabor,  No.  10,  as  soon  as  he  arrived  iu 
Paris,  to  ask  for  Mr.  AUsop,  and  to  show  him 
the  gold  spectacles  in  order  to  make  himself 
known.  Li  the  evening  of  Sunday,  January  lOy 
Rudio  presented  himself,  for  the  first  time,  at 
the  Rue  Monthabor,  No.  10,  without  finding 
Orsini,  but  he  came  again  the  next  day  and  saw 
him.  Thus  the  four  principal  accused  parties 
were  assembled  in  Paris  and  ready  to  execute 
the  crime  which  they  had  long  before  meditated 
and  prepared.  Gomes  had  entered  Orslni'a 
house  ae  a  sesrvantj  more  for  the  sake  of  appear- 
ance than  ^ally  as  a  domestic.  We  have  seen 
that  he  had  previously  lodged  with  Pierri  in  the 
Rue  Montmartre,  and  soon  afterwards,  on 
January  12,  he  took  a  room  in  the  Hotel  da 
Saxe-Oobnrg,  Rue  St.  H<«nor^,  228.  De  Rndiv 
(as  we  have  said)  passed  as  a  traveller  selling 
beer  on  commission,  but  the  very  day  after  his 
first  visit  to  Orsini  the  concierge  of  the  house 
observed  what  his  real  position  was  in  regard 
to  the  latter.  This  witness  states  that  on 
January  11  he  Tient  into  <)rsiui's  apartments 
when  he  was  breakfastmg  with  Pierri ;  Gomez 
was  waiting  at  table,  and  De  Rudio  was  stand- 
ing In  the  attitude  of  a  tradesman  soliciting 
orders.  But  a  quarter  of  an  hour  afterwards, 
having  again  occasion  to  go  into  the  room,  he 
found  De  Rudio  sitting  at  table,  near  Orsini  and 
Pierri,  and  talking  freely  with  them,  while 
Gomes,  leaning  on  the  chimney-piece,  was 
listening  to  the  conversation.  Another  fact 
would  show,  if  proof  were  wanting,  how  inti- 
mate the  accused  were  with  each  other  at  that 
momenta  Rudio  had  no  lodging  in  Parish 
Piem  undertook  to  find  him  one,  and  he  took 
him  to  the  Hotel  de  France  et  de  Champagne^ 
and  gave  him  the  bed  in  his  own  chamber,  whieh 
Gomes  was  giving  up.  On  the  day  of,  or  the  day 
afterj  the  arrival  of  Pierri  and  Gomes  at  Paris, 
Orsini  bought  a  revolver  pistol  at  Devisme'a* 
This  is  the  pistol  which  was  picked  up  after  the 
attempt  in  the  Rue  Rossini.  It  is  proved  by  a 
shopman  of  M.  Devisme's,  named  Ploudeur,  that 
when  Orsini  purchased  the  pistol  he  was  accom- 
panied by  Pierri.  It  is  further  proved  that,  the 
pistol  requiring  some  alteration,  Gomez  was  sent 
to  fetch  it  on  January  12.  He  appeared  to  be 
in  a  great  hurry,  and  seemed  impatient  to  have 
the  pistol  given  him  at  once.  The  three  other 
revolvers  had  been  previously  purchased  in 
England  of  Messrs.  Hollis  and  Sheath,  at  Bir- 
mingham, as  the  insi  ruction  fully  proves* 
Pierri,  accompanied  by  another  person,  bought 
two  of  them  on  October  29,  1857.  They  are 
numbered  5,561  and  6,609,  and  are  those  which 
were  seized,  one  on  Pierri  and  the  other  in  his 
room  in  the  Hotel  de  France  et  de  Champagne* 
Pierri  also  bought  the  third  pistol,  No.  5,841, 
on  the  23rd  of  November  following.    This  is  the 
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one  which  was  hidden  by  Gomez  in  Broggi*B 
restaurant.  Of  these  three  pistols,  the  two 
numbered  5,561  and  5,841  were  sent  from 
England  by  Bernard  to  Orsini,  through  Outre- 
quin,  an  agent  in  the  Bue  St.  Denis,  No.  277. 
Outrequin  had  previously  known  something  of 
Bernard,  having,  it  appears,  made  his  acquaint- 
ance at  the  Caf6  Suisse  in  London.  In  the 
early  part  of  1857  an  Englishman  named  Hodge, 
who  was  travelling  in  Fnmce,  was  recommended 
by  Bernard  to  Outrequin,  who  received  him  in 
a  friendly  way.  Bernard  had  also  by  a  letter  to 
Outrequin  of  December  8,  1857,  given  a  similar 
recommendation  to  Orsini  under  the  false  name 
of  Allsop.  There  is  also  a  second  letter  from 
Bernard  to  Outrequin,  in  which,  after  thanking 
him  for  the  good  reception  he  had  already  given 
to  Mr.  Hodge,  he  asks  him  to  do  what  he  could 
for  him  again,  Mr.  Hodge  being  about  to  make 
another  visit  to  Paris.  This  second  letter  was 
also  written  in  December  1857.  In  it  Bernard, 
as  if  it  were  an  accidental  idea,  asked  Outrequin 
whether  he  would  undertake  to  sell  on  commis- 
sion some  highly  finished  arms  of  Birmingham 
manufacture.  Outrequin  replied  in  the  affirma- 
tive, and  early  in  January  he  received  a  letter 
from  Bernard,  advising  him  that  two  revolvers 
had  been  sent  to  him  as  a  sample.  Outrequin 
was  asked  to  sell  them  at  150  francs  each,  but 
at  the  same  time  Bernard  authorised  him  to  give 
them  to  his  friend  AIIsop,  if  they  should  chance 
lo  suit  him,  without  payment.  The  two  boxes 
containing  the  pistols  were,  in  fact,  given  up  by 
Outrequin,  the  first  on  January  the  8th,  to 
Orsini,  and  the  second  on  January  the  10th,  to 
Pierri. 

The  only  thing  now  remaining  to  be  done  was 
to  load  the  shells,  the  principal  instruments  of  the 
crime  to  be  executed.  The  fulminating  powder 
employed  for  this  purpose  appears  to  have  been 
made  by  Orsini  himself,  or  at  least  with  his 
assistance.  It  is  proved  that  he  had  relations  in 
England  with  a  professor  of  chemistry,  and  that 
he  received  from  him  lessons  and  instructions, 
the  object  of  which  was,  doubtless,  not  suspec- 
ted by  the  latter.  Rudio  declares  that  Orsini 
always  said  it  was  he  himself  who  had  invented 
and  made  the  fulminating  powder  which  he 
used.  Gomes  is  convinced  of  the  same  thing, 
although  Orsini  never  said  anything  to  him  on 
the  subject ;  he  adds  that  the  last  time  Orsini 
came  from  London  to  Birmingham  his  hands  and 
the  tips  of  his  fingers  were  burnt  on  the  inside, 
and  he  told  Pierri  that  he  had  got  these  bums 
by  his  experiments.  However,  Orsini  does  not 
himself  admit  that  he  manufactured  the  powder. 
He  pretends  that  it  was  made  in  London  by 
some  one  whose  name  he  will  not  mention :  but 
he  acknowledges  that  he  brought  it  himself  from 
London  to  Belgium,  and  from  Belgium  to  Paris, 
and  gives  a  very  circumt^tantial  account  of  the 
prtrcautions  which  he  took.  He  placed  this 
dangerous  substance  in  his  carpet  bag,  after 
having  wrapped  it  up  in  linen  and  paper,  which 
he  dampcid  ftom  time  to  time.  The  package 
thus  wetied  weighed  about  2lb.  English.  Whilst 
in  the  Kue  Monthabor  he  dried  his  fulminating 
powder,  first  by  exposing  it  to  the  air,  and  then, 
as  it  did  not  dry  fast  enough,  by  placing  it  near 
the  fire.  The  latter  operation  was  very  danger- 
ous.   Orsini  stood  before  the  fire  with  his  watch 


in  one  hand  and  a  thermometer  in  the  other,  in 
order  to  measure  exactly  the  conditions  as  to 
duration  of  time  and  degrees  of  heat  under  which 
the  powder  might  remain  near  the  fire.  '*  I  ran 
the  risk,'*  he  said  in  his  last  examination,  *'  of 
blowing  myself  up  and  the  honse  too."  The 
shells  having  been  filled  nearly  half  full,  Orsini 
closed  them  by  means  of  screws  fitting  the  boles 
bored  in  the  upper  part  of  each  projectile.  He 
declares  that  he  was  aided  in  this  work  by 
Gomez,  who,  having  a  stronger  wrist  than  his, 
used  the  screwdriver  better. 

We  come  now  to  January  14.  On  that  day 
Orsini  left  his  honse  at  9.55  in  the  morning  in  a 
hackney  carriage,  numbered  5,100,  driven  by 
Barthey.  He  went  first  to  M.  Outrequin's,  in 
the  Hue  St.  Deni^,  where  he  asked  if  there  was 
any  news  from  B^ard.  The  answer  being  in 
the  negative,  he  seemed  much  annoyed.  He 
then  went  to  the  Bue  Miromenil,  and  then  to 
Pierri  and  Budio  at  the  Hotel  de  France  et  de 
Champagoe,  where  he  discharged  his  carriage. 
1 1  was  then  about  1 1  o'clock.  Gomez  also  came 
to  see  Pierri  and  Rudio  at  their  hotel,  and 
arrived  while  tltey  were  at  breakfiist.  He  was 
on  horseback.  M.  and  Madame  Morond,  the 
concierges  of  the  Rue  Monthabor  No.  10,  de- 
posed Lhat  on  that  day  Gomez  went  out  about 
noon  on  Orsini's  horse,  and  did  not  come  back 
till  near  3  o'clock.  Tlie  woman  Morond  saw 
Orsini  and  Gomez  both  go  out  between  4  and  5 
o'clock.  It  is  proved  that  about  the  same  hour 
Orsini  went  a  second  time  to  see  Pierri  and  De 
Budio.  Between  6  and  7  in  the  evening  Ornni 
returned  home  with  Gomez,  who  either  accom- 
panied him  or  had  waited  tor  him  a  few  minutes 
in  the  outer  doorway ;  they  were  soon  joined  by 
Pierri  and  De  Rudio,  and  then  all  the  four  went 
out  together.  They  then  went  towards  the 
Opera.  As  to  the  precise  hour  when  they  vent 
out  the  last  time  there  is  a  contradiction  between 
the  statements  of  the  prisoners  and  those  of 
several  of  the  witnesses.  The  prisoners  persist 
tliat  it  was  8  o'clock  when  they  left  the  Roe 
Monthabor  ;  but  the  witness  Debarge,  a  coach- 
man  in  the  service  of  a  person  living  in  the  same 
house  as  Orsini,  was  in  the  doorway  when  tbey 
left;  he  saw  all  the  four  go  out,  and  even 
noticed  that  Gomez  carried  something  in  his  left 
hand  which  was  wrapped  up  in  a  red  handker* 
chief;  and  this  witness  positively  aflirms  that  it 
was  not  then .  7  o'clock.  The  evidence  of 
Debarfire  is  confirmed  by  that  of  another  witness, 
named  Kim,  a  public  streetsweeper.  He  was  em» 
ployed  to  spread  the  sand  over  the  way  reserved 
for  the  Emperor's  entrance  to  the  Opera.  At 
about  7,  or  a  quarter  past  7  o  clock  at  the  latest, 
he  almost  by  force  drove  away,  in  spite  of  their 
insults  and  menaces,  two  individuals  who  had 
several  times  pushed  into  the  reserved  passage 
and  persisted  in  remaining  there.  On  beioK^ 
confronted  with  the  four  prisoners  this  wiinesH 
said  he  did  not  recognize  Orsini  or  Gomez,  b'.zt 
he  was  quite  sure  tbat  Pierri  and  De  Hodio 
were  the  two  men  he  had  seen.  At  all  events, 
the  presence  of  the  four  prisoners  on  the  spot 
where  the  crime  was  committed  wna  not  denied 
by  any  of  them,  even  at  the  time  when  they 
thought  they  could  sustain  a  systi^m  of  absolute 
denial  of  the  crime  itself.  Pierri  and  Gomes 
were,  in  fact,  arrested,  the  first  a  few  minutes 
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before  the  attempt  in  the  Bue  Le  Peletier,  and 
the  other  a  short  time  afterwards  in  Broggi*s 
restaurant.  De  Radio  made  an  attempt  at 
denial,  in  which  he  has  not  persisted.  As  to 
Orsini,  his  wound  would  suffice  to  make  any 
denial  on  his  part  impossible  to  be  supported. 
But  further,  and  at  the  very  beginning  of  the 
investigation,  a  manifest  proof  was  obtained, 
not  only  of  the  presence  of  Orsini  on  the  theatre 
of  the  execrable  crime,  but  also  of  his  participa- 
tion in  it.  Orsini  was  among  the  wounded  who 
were  at  once  attended  to  in  the  chemist^s  shop 
of  M.  Vautrin»  in  the  Rue  Lafitte.  A  witness, 
M.  Decailly,  gave  him  his  arm  just  as  he  was 
coming  out  of  the  shop,  and  helped  him  to  the 
carriage-stand  at  the  comer  of  the  Rue  Lafitte 
and  Rue  de  Provence.  Orsini  could  not  deny, 
and  could  not  suppose  that  it  was  for  his  in- 
terest to  deny  the  fact,  which,  moreover,  is 
clearly  proved  by  the  witness  Decailly.  Kow, 
it  was  in  t)ie  road  that  must  necessarily  have 
been  taken  from  the  Opera  to  Vantrin's  shop 
that  there  were  found  on  the  evening  of 
the  crime,  first  a  shell  fuUy  charged  and  then  a 
revolver ;  moreover,  the  shell  was  picked  up 
near  a  trail  of  blood  proceeding  from  a  wound 
which  must  have  bled  very  profusely,  and  it  was 
found  that  Orsini's  wound,  though  not  serious, 
was,  from  its  character  and  the  placte  of  tha 
lesion,  one  that  must  have  bled  a  great  deal. 
The  pistol  found  in  the  Rue  Rossini  was  identi' 
fied  as  the  one  bougnt  at  Devisme's,  and  Orsini, 
when  confronted  with  the  witness  Ploudeur,  was 
obliged  to  admit  that  it  was  he  who  had  bought 
it  there. 

Notwithstanding  these  circumstances,  which 
accuse  him  so  clearly,  Orsini  for  a  long  time 
persisted  in  denying  his  guilt.  It  is  important 
here  to  mention  how  he  has  been  compelled  by 
evidence  to  make  unavoidable  confessions, 
which,  however,  are  yet  incomplete.  Gomez  is 
the  first  of  the  accused  who  manifested  an  in- 
tention to  tell  the  truth,  bat  his  confessions 
were  only  made  successively.  Whilst  at  first 
admitting  that  he  knew  of  the  project,  he  pre- 
tended that  it  was  only  revealed  to  him  on 
January  14,  at  the  moment  of  leaving  the  Rue 
Monthabor ;  and  he  protested  that,  althougli  he 
was  present  at  the  commission  of  the  crime,  he 
took  no  active  part  in  it ;  but  being  soon  forced 
to  confess  that  he  had  seen  the  shells  at  Orsini^s, 
although  he  says  he  did  not  know  what  they 
were,  he  went  on  to  admit  that  Orsini  had  given 
him  one  to  carry;  that  when  they  had  got  as 
far  as  the  Place  Vend6me  Orsini  told  him  that 
they  were  going  to  kill  the  Emperor  with  shells ; 
that  he  at  the  same  time  gave  him  a  revolver  to 
defend  himself  if  he  should  be  attacked;  and 
that  in  the  Rue  Le  Peletier  he  (Orsini)  had 
taken  back  the  shell  which  he  had  given  him  to 
throw  it  at  the  Emperor  himself.  These  decla- 
rations, though  full  of  mental  reserves,  were  of 
a  nature  to  compromise  Orsini  very  seriously. 
The  mere  confrontation  of  Orsini  with  Gomez 
before  the  Judge  of  Instruction  sufficed  to  con- 
strain the  latter  to  retract  what  he  had  said, 
but  the  next  day,  when  freed  from  this  influence, 
he  repeated  his  disclosures,  and  has  since  com- 
pleted them. 

De  Radio  had  preceded  Gomez  in  this,  but 
mingled    some  suppressions  of  fact    and    un- 


truths with  his  successive  declarations.  After 
having  first  denied  any  sort  of  paiticipa^ 
tion  in  the  crime— afler  having  attempted  to 
account  for  his  presence  in  Paris  and  his  con- 
nexion with  Orsini  by  saying  that  he  wished  to 
get  from  him  a  letter  of  recommendation  to 
Portugal,  whither  he  intended  to  go  the  day 
after  (Feb.  14) — De  Rudio  admitted  that  Bernard 
had  sent  him  to  London  to  "do  something  with 
Orsini  '* ;  that  he  had  accepted  the  proposal, 
thinking  that  it  only  related  to  some  movement 
to  be  attempted  in  Italy,  that  finding  out  his 
mistake  only  after  he  came  to  Paris,  he  thought 
he  had  gone  too  far  to  go  back ;  and,  finally, 
that  before  leaving  the  Rue  Monthabor  Ortsini 
had  put  into  his  hands  a  shell,  with  directions  to 
throw  it  at  the  Emperor's  carriage  as  soon  as  he 
should  hear  the  sound  of  the  first  explosion. 
But  this  last  confession  was  followed  by  the 
most  incredible  allegations.  According  to  his 
account,  Rudio  only  accompanied  the  other 
prisoners  as  far  as  the  Boulevard,  and  as  soon 
as  he  had  got  as  far  as  the  end  of  the  Rue  de  la 
Paix,  instead  of  going  on  to  the  Rue  Le  Peletier, 
he  took  an  opposite  mrection  and  threw  his  shell 
into  the  Seine  at  the  Pont  de  la  Concorde.  In 
his  examination  of  January  24  he  at  last  com* 
pleted  his  confession.  The  parts  to  be  played 
by  each  were  settled  before  they  left  the  house  ; 
the  two  largest  shells  were  given  to  him  and  to 
Gomez,  Orsini  kept  two  which  were  smaller,  and 
Pierri  had  the  fifth,  whieh  was  of  the  same  size 
as  those  of  Orsini.  It  was  arranged  that  Gomez 
was  to  throw  the  first  shell,  Rudio  the  second, 
that  Orsini  was  to  act  next,  and  Pierri  last  of 
all.  When  the  Emperor*s  carriage  approached 
the  Rue  Le  Peletier,  the  conspirators  had  taken 
up  positions  on  the  foot  pavement  in  front  of  the 
principal  entrance  of  the  peristyle,  between  the 
houses  and  the  crowd  of  spectators.  As  soon  as 
the  first  explosion,  proc^ding  from  the  shell 
thrown  by  Gomez,  was  heard,  Orsini  said  to 
Rudio,  "Throw  yours.**  He  did  throw  it,  and 
then  inst  tntly  took  refuge  in  a  small  wine  shop, 
from  which  be  heard  the  third  report,  and  from 
which  he  afterwards  ^ot  away  during  the  con- 
fusion that  ensued.  On  the  same  day,  January 
24,  Gomez  also  made  up  his  mind  to  tell  the 
whole  truth ;  and  with  regard  to  the  distribution 
of  the  shells,  the  plan  agreed  upon  by  the 
assassins,  the  execution  of  the  plan,  and  the  part 
which  he  himself  took  in  throwing  the  first  shell, 
he  entirely  confirmed  the  declarations  of  his 
fellow  prisoner  Rudio. 

Such  were  the  declarations,  added  to  other 
proofs  obtained  by  the  instruction  which  Orsini 
found  himself  compelled  to  face  when  he  was 
examined  on  January  24.  Overpowered  by  the 
evidence,  but  not  ila anted,  he  had  recourse  to 
bravado,  declaring  that  he  had,  it  in  true,  re- 
sol  v^  to  kill  the  Emperor,  in  order,  oy  means 
of  a  revolution  in  France,  to  bring  about  the 
independence  of  Italy,  adding  that  he  alone  had 
formed  the  project,  that  he  took  everything  upon 
himself,  that  he  had  got  the  shells  made  abroad, 
but  that  he  would  say  nothing  more.  Then, 
thinking  again  of  his  personal  position,  he  took 
care  to  add  that  he  did  not  himself  throw  any 
shell,  and  that  doubtless  the  third  one,  the 
explosion  of  which  was  heard,  must  have  been 
thrown  by  an  Italian   who  was  there  by  his 
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orders,  and  to  whom  he  had  given  it  an  instant 
before.  This  Italian,  he  said,  was  not  known  to 
any  of  his  accomplices,  not  even  to  Fierri.  In 
the  coarse  of  the  same  examination  Orsini 
affected  generosity  towards  his  fellow-prisoners, 
who,  he  said,  might  speak  against  him,  but 
against  whom  he  would  say  nothing.  Reflection, 
however,  made  him  change  his  mmd,  as  he  ex- 
plained when  he  last  appeared  before  the  Judge 
of  Instruction.  He  now  says  that  Cromez  threw 
the  first  shell  and  Rudio  the  second,  bat  that  he 
himself  did  not  throw  any,  and  in  order  to 
escape  f  i*om  the  evidence  which  is  overwhelming 
against  him  on  this  point,  he  recurs  to  his 
tidiculous  fable  about  th6  Unknown  accomplice 
who  is  supposed  to  have  come  npoH  the  scene  at 
the  last  moment. 

Pierri  in  his  fitst  examination  hUd  devised  a 
story  (if  possible)  yet  more  inadmissible,  and  he 
bersists  in  it  stilL  According  to  his  story  he 
left  London  to  visit  Italy.  He  received  a  visit 
from  Orsini,  who  gave  the  false  name  of  Allsop. 
Orsini,  whom  he  says  he  did  not  know,  spoke  to 
him  of  an  invention  of  his  own — namely,  a  ful- 
minating shell,  which  he  (Fierri)  might  find 
useful  for  the  accomplishment  of  the  projects  he 
meditated  in  Italv.  A  model  of  this  sndl  having 
been  brought  to  him  by  the  pretended  Allsop  on 
the  morning  of  January  14,  they  engaged  to  meet 
and  try  it  at  the  Barri^re  des  Martyrs  a^  well  at 
a  revolver  which  Allsop  had  sold  to  him.  Allsop 
did  not  come  to  the  rendezvous ;  so,  being  obliged 
to  return  to  Paris,  he  kept  the  revolver  loaded 
and  capped,  and  the  shell,  all  ready  to  explode, 
about  his  person.  With  these  dangerous  things 
about  him  he  went  to  a  restaurateur's,  where  he 
dined ;  he  afterwards  walked  towards  the 
boulevards,  still  carrying  them  about  with  him ; 
and  went,  quite  by  accident,  to  the  neighbour- 
bourhood  of  the  Opera,  where,  unfortunately, 
he  was  met  by  the  peace-officer  Herbert,  who 
thought  proper  to  arrest  him.  These  miserable 
inventions  do  not  deserve  any  serious  refuta- 
tion, and  it  may  be  fairly  said  that  they  amount 
to  a  confession  on  the  part  of  the  prisoner  who 
dares  to  submit  them  to  a  court  of  justice. 

In  consequence  the  above-named ~ Joseph 
Andrew  Pierri,  Charles  de  Rudio,  Anthony 
Gomez,  Felix  Orsini,  and  Simon  Francis  Ber- 
hard — the  last  being  absent — are  accused  as 
follows  : — 

I.  Orsini,  Pierri,  De  Rudio,  Gomez,  and 
Bernard,  with  having  in  1857  and  1858  con- 
certed and  taken  between  and  among  them  a 
resolution  to  act,  the  object  of  which  resolu- 
tion was*— 

1.  An  attack  against  the  life  or  the  person  of 
the  Emperor. 

d.  An  attack  against  the  life  or  against  the 
person  of  one  of  the  members  of  the  Imperial 
family. 

Which  resolution  to  act  was  followed  by  an 
act  committed,  or  commenced  with  a  view  of 
preparing  the  execution  thereof. 


II.  The  said  Orsini,  De  Rudio,  and  Gomes, 
with  having,  on  January  14,  1858,  been  guilty 
of  an  attack  upon  the  life  or  the  person  of  thd 
Emperof. 

And  the  said  Pierri  and  Bernard  with 
having  at  the  same  |>eriGd  been  accomplices  In 
the  said  crime — 

1.  By  giving  to  the  authors  of  the  crime  in-^ 
structioiis  to  commit  it. 

2.  By  procuring  for  them  arms,  instruments, 
or  other  means,  which  were  used  for  the 
attempt  aforeflaid,  knowing  that  they  were  to 
be  so  used. 

8.  By  knowingly  aiding  or  assisting  the 
authors  of  the  said  attempt  in  various  particu- 
lars, either  preparatory  to  or  facilitating  the 
commission  of  the  said  crime,  or  relating  to  the 
commission  of  the  crime  itself. 

III.  The  said  Orsini,  De  Rudio,  and  Gomes, 
with  having,  on  January  14, 1858,  been  guilty  of 
an  attack  agailist  th6  person  of  a  member  of 
the  Imperial  family* 

And  the  said  Pierri  and  Bernard  with  having 
at  the  same  period  been  accomplices  in  the  said 
attempt — 

1.  By  givinet  t6  the  authors  of  the  crime  in- 
structions to  commit  it. 

2.  By  procuring  for  them  arms,  instruments, 
or  other  means,  which  were  used  for  the 
attempt  aforesaid^  knowing  that  they  were  to  be 
so  used. 

8.  By  knowingly  aiding  or  assisting  the 
authors  of  the  said  attempt  in  various  partica- 
lars  either  preparatory  to  Or  facilitating  the 
commission  of  the  said  crime,  or  relating  to  the 
commission  of  the  crime  itself. 

IV.  The  said  Orsini,  De  Rudio,  and  Gomez, 
with  having,  on  the  Uth  of  January  1858, 
wilfully  and  with  premeditation  committed 
murder  upon — (I)  Batty,  (2)  Riquier,  (3)  Raf- 
fin,  (4)  Haas,  (5)  Chaasard,  (6}  Dalen,  (7) 
Watteau,  (8)  Dassange. 

And  the  said  Pierri  and  Bernard  with 
having  at  the  period  assigned  been  accomplices 
of  the  said  wilful  murders  with  premedita- 
tion— 

1.  B^  giving  to  the  authors  of  the'  said 
crimes  instructions  to  commit  them. 

2.  By  procuring  arms,  instruments,  or  other 
means  which  were  used  in  the  commission  of 
the  said  crimes,  knowing  that  they  were  to  be 
so  used* 

3.  By  knowingly  aiding  or  assisting  the 
authors  of  the  crimes  last  assumed  in  various 
particulars  preparatory  to  or  facilitating  the 
commission  of  the  said  crimes,  or  relating 
to  the  commission  of  the  said  crimes  them* 
selves. 

Crimes  coming  within  the  provisions  of 
Articles  59,  60,  86,  89, 295,  296, 297,  and  302  of 
the  Penal  Code. — Fait  au  Parquet  de  la  Cour 
Imp^riale  de  Paris,  le  13  fSvrier  185S. — ^Le 
Procureur-G4n6ral. 

(Signe)        Ciiaix-d*£8T-Akok. 
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Culross  case 
Cuvilier  v.  Ayltoin 

Dalrymple  v.  Dalrymple  - 
Danby*s  case 
Daniel  v.  Phillips 
Day  V.  Savadge   - 
<je  Clifton,  Gervaise,  case  of! 
— ,  Robert,  case  of  J 

J)«  /a  Torre  v.  Bemales 
De  Wutz  V.  Hendricks     - 
Diccu  V.  Xord  Brougham 


▼III.  845 

II.  112 

▼III.  344 

in.  973, 1009 

IV.  814 

-  IV.  80, 1400 

-  ni.  128011 

1. 1058,  1059 

"    1.137,151 

VI.  851 

▼in.  93 

IV.  780,  782 

▼ni.  63 
VIII.  53 
in.  523x1, 569, 


Dingley  v.  Moore 

Doe  ▼.  Legh        .  -  - 

Doe  and  Patteshall  v.  Surford    - 

Dolder  y.  Lord  Huntington 

Donaldson  ▼.  Becket 

—  V.  7%omp50]i 

Donna  v.  Marianna 

Donne  v.  TFoZsAe 

Doswell  ▼.  Impey 

Dofiglas  v.  Forrest 

Drewe  v.  Coulton 

Du  Bost  V.  Beresford 


[1868 

▼II.  344,  354 

▼in.  340 

▼1.97 

n.317 

n.335 

▼ni.796 

11.152 

m.  915,  938 

rv.814 

vm.  66 

IV.  822 

in.  639 


Dundas  (Lord)   v.  Zetland  Presbytery 

and  another       -  -      rv.  56,  81 

Dunse  case  -  -  - 1^.  79, 1400 

Dutton  V.  Howell  -       m.  706  ;  i^-  735 

Dyke  V.  Walford  -    ▼i.  699  ;  ▼n.  1084r 

Edinburgh  (Prouostof)  ▼.  Aubery  in.  720,722 
Edwards  v.  W<Krfo»         -  -        i.  57, 88 

Egerton   (Sir  J'oAn)  v.  Lord  Derby 

▼m.  92,  93, 99 
Eldridge  Y,  KnoH  -  -  n.  61 

Ellison  y.  Ellison  -  -  n.  783 

£/«e6c  Maas,  2%c  -  -  n.  780 

Elthamy.Kingsman        -  -        ▼in.  203 

£Zynion'«  case      -  -  -        ▼in.  852 

Emery  v.  JETi/i    -  -  -  in.721 

Empress,  The      -  -  -  n.  965 

Enfield  v.  JJtfls  -  -  -  i^.  822 

Entick  ▼.  CarringtOH    in.  1346  *,  ▼!-  337,  399 
Evans  ▼.  Ascuithe  -  •  ▼i.  489, 515 

Ewingy.Osbaldiston       -  -       ▼n.  1066 

i;yr6  Y.  Countess  of  Shaftesbury    ix.  921,  922 
Eyre  and  Strahan  v.  Caman     -  n.  235 

Fabrigas  v.  itfb«/yn    n.  393,  415, 416,  425, 

430;iv.  487,  729,  731,734; 
VI.  70 ;  vii.  1042 ;  ▼in-  71 

Fairman  v.  Ives  -  -  -          m.  923 

Fama^The)       -  -  -        ▼in.  794 

FaringdovCs  case  -  -  -           u.  694 

Fenwick  (Doe  d.)  ▼,  ifeed  -  n.  61 

Ferrers'  case       -  -  -          m.  939 

Fisher  v.  Prince  -  -  -           n.  393 

Fitzharris's  case  in.  915 ;  ▼m.  864, 868 

Fitzwalter  Peerage  -  -        vm.  731 

Flarty  ▼.  Od/ttm  -  -  -            n.  775 

Fletcher  v.  Zorrf  5an(/e5  -  -       viii.  246 

Floyd  V.  Barker  -  -  in.  1326, 1333 

Floyde's  case        -  -  -         in.  852 

Follioti  ▼.  Os^den  -  -             u.  116 

FortunaiThe)    -  -  -            n.  162 

Free  v.  Burgoyne  -  -          iv.  833 

Freeman  v.  PaiWie  ii.  1000  ;  ni.  714, 715 

Furtado  v.  Rodgers  -  -        vm.  822 


58911 ;  ▼II.  104811 


Gamett  v.  J^erroiid 
Garrard  y.  Lauderdale  - 


▼x.l5n 

n.788 
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Gilbert  Y.  Sykea  -    TXU.  203, 232,  230,  235, 

247,  259 

Glyn  V.  So€W€s     -  -  -      vi.  54,  56 

Goff,  ex  parte      -  -    n.  345,  346,  351 

Gordon  and  Scott  y.  Brown        -  ii.  115 

Gould  ▼.  Gapper  -  -  -       vii.  1078 

Grafton  {Duchess  of)  v.  KoU     -  ii.  355 

Grant  v.  AstU     v.  748,  782,  805,  810,  829, 

834, 854,  895 
Grant  v.  Sir  Charles  Gould  ii.  171, 198, 199 
Gray  v.  Forbes  -  -  -  iv.  822 

Grai/  V.  Reg        vi.  157  ;  viL  850  ;  vm.  852, 

861,  866 

Green  v.  Buchlechurches  - 
Gr«y  rfe  Ruthyn  Peerage  - 
Grey  QLord)  of  Werk's  case 
Griffin's  (^Admiral),  case  - 
Groom  ▼.  Forrester 


-  rr.  814,  816 
▼ni.  644,731 

Tin.  855 

-  III.  850,  889 

Ti.  351 


Gwpnn  v.  Poo^ff  it.  490, 491, 494 ;  vii.  1047 

Hagedom  v.  Bell  -  -  -       viii.  796 

Haldane's  case     -  -  -  iv.  830 

UamiUon  and  Brandon  Peerage  casevni.  534, 

547, 548,  628,  661,  696,  697,  775 

Hamilton's  (^Duke  of),  case  -        m.  1361 

Hamond  v.  HoweU  -         in.  1;525, 1336 

Hanington  v.  Duchatel    -  -       viii.  263 

Harcourt  t.  Fox    -      ii.  350,  352,  359,  362, 

363, 365,  366,  372,  373,  374 

Harmon  v.  Tappenden     -  -  iv.  801,  822 

Harington  v.  Macmorris  -  vin.  60 

Hay  or  Haye  {Lord)      -  Tin.  578,  654,  655 
Haycraft  v.  Creasy         -  -  ii.  60 

Heddy  v.  Wheelhouse      -  -  n.  332 

JEre/6tt<^  Y.  Held    -  -  -  ii.  619 

Henrick  and  Maria  {The)        vni.  364,  368, 

426 

Herfford^s  (^Afayor  of),  case        -  viii.  94 

Hesketh  t.  Braddoch       -        i.  909 ;  ▼!•  1096 


Heydon's  case 
Hightan  v.  Bidgway 
Hill  V.  Reardon  - 
Hilton's  case 
Hodges  ▼.  ilfoor  - 
Holiday  Y,  Pitt    - 
Holroyd  ▼.  Breare 
Home  Y.  £ar2  Camden 
Hoop  CThe) 
Hopkins,  ex  parte 


▼in.  152 

-  ▼!.  96,  97 

▼I.  267 

n.  694 

II.  918 

-  II.  918,  919 

-  TTI.1048 
vin.  61,  65,  83 

▼m.  473, 474, 815,  821 

n.  922 


Home  Tooke't  case  yiii.  845,  859,  862,  865, 

871 
Hudson  r.  Banks  -  -  n- 623 

Hughes  T.  Cornelius        -  -  m.  643 

IdU  Y.  Cooke       -  -  -  II.  694 

Ilderton  y,  Ilderton         -  -  1.1058 

/niies  Y.  Magistrates  of  Edinburgh  it.  800, 806 
Isaac  Y.  /iiipey     -  -  -  rr.  814 


Jay  Y.  ropAam    in.  868, 1251    ▼!•  356,  378 
Jenkes'scsae        -  -  -        ni.  1010 

Jepkson  Y.  Riera-  -  m.  591,  619 

John  of  Northampton's  esiMe         -        i.  57,  87 
Jonetf  Y.  Randall  -  -  yiii.  202,  259 

ITean^  y.  Boycott  -  -  -  n.  293 

JSTtW/ey  Y.  Carson        iy.  669 ;  vm*  873,  878, 

879,  883 

KUiarlity  case      -  -  -  iy.  80 

King's  Advocate  {The)  y.  Magistrates 

of  KirkweU       -   iy.  754,  758,  760 
iTtny  o/  Spain  y.  HuUett  -       ii.  305 ;  vi.  54 ; 

vn.  1061 
King's  Printers  y.  Bell  and  Brad/ute   ii.  226, 

235 
Kingston  {Earl  of)  y.  Pierrepoint      Yin.  201, 

214,  221,  229,  236,  238, 
241,  265, 268,  269,  271 

Kirkham's  case     -  -  -  ii.  355 

Knotty^  case        -  -  iii.  869, 915 

Kulla  Moollah  Khan  y.  The  East  In- 
dia Company     -  -  ii.  405 
Kynaston  t.  Mayor  of  Shrewsbury  i.  909 


Lake  y.  King 
Lanark  case 

Lancaster's  {Earl  of)  case 
Lawton  y.  Lawton 
Leake,  ex  parte    - 
Le  Caux  y.  Eden 
Lechmere  Charlton's  case 
Le  Louis,  the  case  of 
LenthaTs  case 
Zevt  V.  Zcwt 
Lewis  Y.  Walker 
Lindo  Y.  Rodney 
Lomax  v.  Holmden 


-    ni.  881,  895,  921 

-  IV.  80, 1400 
n.  429 

vni.  245,  253 

VI.  345 

II.  391 ;  ni.  635 

in.  941 

VI.  639 

IV.  1241, 1244 

-  IV.  1237n 

1. 1320 

II.  391, 402, 446,  962 
YIII.  691 


London  {City  of)  y.  Wood         -  yui.  93 

Long  Wellesley's  case  -  n.  911 ;  m-  874,  941 
Lords  of  Treasury  y.  Campbell's  Trus- 
tees -  -  -  IV.  758,  760 
LovelPs  case  -  -  n.  694, 695, 714 
Lowther  y.  Earl  of  Radnor  iy.  494 ;  vii.  1047 
Lyde  y.  Barnard  -  "  vni.  152 
Lug  Y.  Godwin  -            -            -  vi.  569 

Madrazo  y.  WiUes  1. 1345  ;  n.l54, 156, 161 ; 

VI.  222 
Mamlla,The     -  -  -         Yin.  795 

Manners  and  MiUer  y.  Blair  n.  233,  236, 

242,  243 

Manning  y.  Napp  -  -  Yi.  719 

Markwick  y.    The  City  of  London  Yin.  97, 

101 
Mars,  The  -  -  -  n.  965 

Marsden  v.  Stansfidd    -  -         vi.  1098 

Martin  y.Paxton  -  -  in.  721 

May  v.  Brown  -  -  -         vin.  245 
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Mayhew  v.  Locke  -  -  vi.  196 

Mellish  y.  Riehardscn  n.  626  ;  vin.  657,  863 
Metcalfe  ▼.  Markham     -  -  1. 135 

Mcttvaine  v.  Care  -  -  ii.  US 

McNaughton's  case         -  -  viit.  45,  644 

Middlelon  v.  Janverin    -  1. 1058, 1070 

Middleton  v.  Spicer        -  -  vi.  719 

JJff7/«r  V.  Sieore    iii.  131W     TV.  491,  813,  814 
Miller  Trustee  v.  JEfope  -  -  rv.  817 

Alinet  v.  Vtdliamy  -  -  iii.  721 

Mitchel  y.  Reynolds        -  -        vni.  203 

Milton's  case     -  -      n.  347,  348,  366 

A/o/i>M  y.  TTer&y  -  -  ii.  619,  624 

Money  v.  Leach  -  -  -  vi.  383 

Montrose  Peerage  case  vni.  706, 1082-3 

Moore  y.  James  and  others         *  yi.  338 

Moraoia  y.  Sloper  -  -  ly.  494 

Morgan  y.  Hughes  -  -        in.  1345 

Morgan  y.  ZeecA  -  -      viii.  1070 

Mostyn  y.  Fabrigas  iv.  487  ;  ▼!•  70;  vn.  1042 

vni.  71 
Munden  v.  TAe  l>vAe  o/  Brunswick  n,  403 ; 

vni.  64,  323 
Murray's,  Alexander,  case    '       m.  858, 1252 

Nabob  of  Arcot,  The,  v.  T^Ae  JEJcu/  /ni/ia 

Company  -  -  n.  392 

Nabob  of  the  Camatic  v.  2*Ae  jE7(uf  /mfta 

Company  -       vi.  70 ;  vn.  1061 

Nancy,  The        -  -  vni.  370,  371 

Naylor  and  others  v.  Taylor        -        vin.  373 
Neville's  case       -  -  ii.  692 

Newman  y.  2?it?e/  -  -  n.  619 

Nicholson  v.  Mounsey     -  -  iv.  772 

Nordttem,  The    •  -  -  ii.  965 

Norfolk's,  Duke  of,  case  vin.  649lL,  706 

Noifnan  y.  Co7e  -  -  -        vni.  248 

Norwich,  Bishop  of  (2  /it<«.  487)  vni.  181 

Nottingham  Rioter's  case  -         in.  1109 

Noysomhed  (the  Danish  ship)     -  vin.  61 

O'Coigly's  case   -  i.  885 ;  vin.  845,  862 

Odin,  The  -  -  -  n.  965 

Okeover  v.  Overbury      -  -  ii.  623 

Oliphant  y.  Hendrie       -  -  ni.  720,  722 

Omichund  v.  Barker  vni.  132, 140, 146, 147, 

162, 180 

Owen  y.  Saunders  -  •  n.  374 

Pary  y.  Juxon     -  -  -  ii.  920 

Fcuton  y.  Genney  -  -        in.  1298 

Pawleti  y.  STAe  Attorney- General  vi.  274 

PeaAe  v.  OZ(2Aam  v.  748,  782,  798,  805, 

810,  829,  834,  854,  894 

Penn  v.  Baltimore  -  -  ii.  392 

Perkin  Warbeck's  case  -  '  -  in.  1361 

Pike  y.  Carter     -  -  -  iv.  494 

Pochin  v.  Dwicombe  -  -  vin.  723 

Po^to  v.  ^e//       -  -  VIII.  816,  821,  826 


Presbytery  of  Ayr  v.  Lord  Dundonald     vr.  81 

of  Falkirk  v.  Lord  CaUander  iv.  81 

—  of  Paisley  ▼.  Erskine  -  nr.  81 

o/Strathbogie  y.  Sir  William  Forbes 

IV.  81 
Prince's  case,   7%e    n.  266,  267 ;  "v^"'  670* 

691,692,706 

Prince  Frederick,  The     -  •  vm.  79,  80 

Puluertoft  y.  Puloertoft    -  -  u.  783 

Purbeck  Peerage  cas^  J%«  n.  706, 713 ;  ▼ii'- 

533,  580,  658, 69911, 700 


Queensbenya,  Duke  of,  case 


vin.  2I81L 


Reading's  case     -  -        1. 1061 ;  vi.  130 

Bedford  y.  Birley    in.  1104  ;  v.  93,  244, 261, 

^263,554 

Reg  y.  Archbishop  qf  York      11.  337  ;  vi.  720 

V,  Sagshaw'  -  -  n.  642 

V.  Beckwith  -  -  -  n.  1021 

T.  Cheltenham,    Commissioners  for 


paving  of 
V.  Christie  - 
v.  Dammaree 
v.  Dangerfield 
y.  Dent 
y.  Dixblanc' 
y.  Esdaile  - 
y.  Pro*^ 


v.  Gray 
V.  Martin     - 
V.  McCulrey 
y.  Mitchell  - 
y.  Moriggia' 


vni.  91 

II.  1021 

VII.  207,  326 

ni.  863 

VI.  103 

n.  1021 

n.  1021 

IV.  85 ;  vn.  lOn,  16,  42, 

213,  473 
V.  Geach  vi.  145 ;  vm.  845,  859,  862, 

865,  870 

vTii.  866 

-    VI.  925 ;  VII.  836 

n. 1021 

VI.  545,599;  vn.  868 

n.  1022 

V.  Murphy    v.  89, 362, 555,  598,  695, 

710 

V.  O'Connor         v.  388, 723,  880,  905 

v.  O'Doherty  vi.831 ;  vn.  26, 836,  868 

v.  Palmer    -  -  -        vm.  863 

y.  Paty         11.  917 ;  m.  871,  915,  936, 

1252, 1253 

V.  Purchase  -  vn.  826,  843n,  846 

y.PecA        .  -  .  V.  765,  775 

y.  Rhodes    v.  767,  800,  811,  830,  839, 

881,894 

V.  Sacheverell  -  vn.  832,  836 

v.  Shenff  <^  Middlesex,  The      in.  1239 ; 

VI.  343, 349 

V.  Soley       -  -  -  u.  1038 

y.  Stratton  -  -  -  vi.  566 

y.  Taylor    -  -  -  11. 1021 

—  V.  Walker    -  -  -  vii.  494 

V.  Waters   -  -  -  n.  1021 

— —  y.  Wood  and  others  -  11. 1021 

Reid  y.  Hoskins  vm.  814,  815,  818,  825, 

1087 
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Hex  ▼.  Abingdon  QLord)-  iii.  882,  896 

—  V.  Agnew     -  -  -  vii.  831 

T.  Almon     -    m.  1329, 1340 ;  vii.  969 

V  Ambler     -  -  -         yi.  1092 

—  V.  Archbishop  of  Canterbury      rv.  819, 

832 

V.  Atkinson  -  -  n.  625 ;  v.  38 

y.Baie        -  -  -  1.1291 

Y.Batt         -  -  -        III.  1143 

V.  Beare  i.  67,  60,  61,  67,  69,  73, 122, 

139 

V.  Bell        "  -  -         II.  1020 

V.  Benfield  v.  752, 798,  806,  817,  829, 

893,  906 

?.  Berry  and  Robertson 

—  V.  Bishop  of  Ely 
V.  Bishop  <f  Lincoln 

—  ▼.  Bishop  of  London 

—  V.  Blooer 

—  V.  Brandreth 
V.  Brisac 


▼II.  594,  619 
IV.  820 
IV.  820 

-  rr.  819, 832 
IV.  832 

VII.  535 

-  I.  92, 152 


V.  Burdett    1. 1 ;  ni.  1180, 1251, 1252 ; 

IV.  1238, 1240 ;  vn.  590,  621,  627 

V.  Burridge  -         i.  916  ;  iv.  1241, 1244 
r,  Butler      -  -  it.  1235, 1241 

7,  Buttery    -  -  -  1. 152 

V.  Carter      -  -  -  i.  123 

V.  Churchwardens  of  St,  Bartholo- 
mew      -  -  -  IV.  831 
V.  Churchwardens  of  St,  Peter's, 


Thetford 
V.  Clark 
V.  CoUicot    - 
V.  Cook 

V.  Cowle 

▼.  Creevy 

V.  Davison  - 
V.  jyEon  - 
V.  Depardo  - 
▼.  Despard  - 
v.  Draper  - 
v.  Eades 
V.  Earbury  - 
V.  Edmonds  - 


VI.  463 

III.  974 

1. 135 

-  1.885,896,922x1 

VII.  970 

II.  63 ;  in-  882,  899,  914 

1. 1049, 1366 

VI.  628 

VI.  32 

-  III.  1346 ;  VII.  839 

1. 165 
'  I.  71,  73 
-   III.  1346 


1. 785 ;  V.  79,  81,  760, 
772,  918 ;  vi.  964 ;  vii.  469 

V.  Essex,  The  Justices  of  -  viir.  97 


V.  Evans 
V.  Fergusson 
V.  Fleet 
V.  Fosset 
V.  Eraser     - 
V.  Freind     - 
▼.  FvUer      - 
V.  Garbett   - 
V.  Gardner  - 
V.  Gill     - 
V.  Goodman 


-  II.  353,  376 

II.  368 

1. 162 

IV.  1244 

IV.  1241 

I.  886 

V.  747, 785,  829, 896 

VII.  1066 

II.  1020 

-  V.  775,  856,  881,  908 

1. 790 


V.  Gosper  and  qnother 


II.  623 


Rex  V.  Hardy       1. 1258 ;  v.  208,  680,  700, 
710;  VII.  75,  194,  344,  534,  605, 

917 

V.  Harris    -  -  -         vi.  1038 

▼.  Hart        -  -  -  IV.  1241 

v.  Harvey  and  Chapman  ii.  1 ;  vii.  627 

—  V.  Helsham  -            -  -  vi.  31 
y.Hensey    -            -  -     1-114,122 

V.  HiU     -  -  V.  800,  831,  841,  896 

V.  Hobhouse  III.  1251, 1252, 1253, 1256 

V.  Home  1. 118,130, 154, 157 ;  vii.  831 

V.  Home  Tooke      v.  638 ;  vii.  25,  440, 

605,  910 ;  VIII.  846, 859, 862, 869 

v.  Henry  Hunt  1. 171 ;  n.  1038  ; 

III- 1360 ;  V.  93,  244,  261 ;  vn.  473 

V.  Hunt        -  -  1. 1335 

V.  Ingram      v.  747,  806,  ^%\  839,  881 

894 
VII.  833 
VII.  970 
1.1331 
V.  Johnson  i.  22,101,  790,  896, 915 ;  ". 

650;  v.49,61 

V.  Justices  of  Carnarvon     -  vi.  464,  502 
V.  Justices  of  Kent  -  -  vi.  501 

V.  Justices  of  Staffordshire  -  1. 1331 


V.  Irvine 
v.  James 
y.  Jenour 


V.  Kennett  - 
V.  Kenworthy 
V.  Kilderby  - 
V.  Kirkford  - 
V.  Kirwan    - 
▼.  iTneU 
V.  Ladsingham 
V.  Lamb 


'      "I.  28,  322,  506 

II.  625 

IV.  1241 

VI.  1098 
V.509 

-      I.  67, 123 

II.  619 

-      I.  58,  65,  76,  79 

V.  Lambert  and  Perry       i.  385 ;  v.  291 ; 

VII.  611 
▼.  Layer  -  ,  -  vii.  837 
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37, 40,  57 ;  vn.  16, 19,  276n,  338, 
346,  352,  837 

7  &  8  Will.  3.  c.  7.— Elections  :   False 

or  Double  Betums        -  m.  804,  806 

7  &  8  Will.  8.  c.  32.— Sftimncmtft^    of 

Jurors  -  -  -      I.  671,  790 

7  &  8  Will.  8.  c.  S4,^Quakers  -  vin.  125 

9  WilL  8.  c.  26,— Slaves  •  -li.  165 

9  Will.  8.  c.  B6.— Blasphemy  Act         1. 1042, 

1342, 1388 ;  iv*  1370 

9  Will.  8.  c.  44. — East  India  Company 

ni.  710 
11  Will.  8.  c.  7. --Piracy  -  in.  637,  640 

11  Will.  8.  c.  12.— Colonial  Governor's 

Act      -  -       1. 656n ;  IV.  736 

12  &  13  WiU.  8.  c.  2,— Act  of  Settlement 

III.  1342 ;  VIII.  644n 

12  &  18  Will.  3.  c.  B,— Privilege  of  Par- 

liament  ii.  919, 925 ;  m.  757ii,  782, 

821IL 

13  &  14  Will.  8.  c.  6,— Security  of  the 

Succession     viii.  122, 151, 153, 184 

1  Ann.  c.  16. — Security  of  the  Succes' 

sion       -  -  -  VIII.  184 

3  &  4  Ann.  c.  16.  §  6.— Venue  in  Civil 

Cases    ...  IV.  1235 

4  &  5  Ann.  c.  14. — Naturalization  of 

descendants  ofEledress  Sophia 

VI.  52n 
6  Ann.  o.  11.  art  22. — Act  of  Union 

trith  Scotland  i.  614, 664,  800,  838, 

859 ;  viTi.  185 

6  Ann.  c.  41. — The  Succession  to  the 

Croum  Act,  1707  -  viii.  185 

6  Ann.  c.  58. — Accidental  fires  in  Dwell- 
ing-houses        -  -  IV.  774 

6  Ann.  c.  66. — Security  of  the   Sove- 

reign     -  -  -         vni.  185 

7  Ann.  c.  b.-^British  Subject:    Na- 

HonaHty    ii.  110, 114, 116,  248,  249 
7  Ajin.  c,  IS. — The  Diplomatic  Privi- 
leges Act,  170S   -    n.  132, 138, 140, 
142 ;  VI.  38,  58,  71 ;  vm.  68,  76 


7  Ann.  c.  21.— TR«  Treason  Act,  1708 

I.  653 ;  IV.  153,  459 ;  v.  29,  37, 40 ; 
VII.  1, 16,  338,  346,  351,  367,  377, 

494, 497 

8  Ann.  c.  15. — Security  of  the  Sovereign 

vm.  185 

9  Ann.  c.  5. — Parliament :    Qualifica- 

tion     ...      III.  1083x1 

10  Ann.  c.  21. — Scotch   Church  Patron- 
age  III.  1298;  IV.  4,  20,  23,  34n, 

38,65 
1  Geo.  1.  St.  2.  c.  5,—Biot  Act  -  - 1.  38 ; 

II.  1029 ;  HI.  6 

1  Geo.  1.  St.  2.  c.  6. — Quakers  -  vm.  125 

I  Greo,  1.  St.  2.  c.  13. — Security  of  the 

Sovereign      vm.  Ill,  115,  123-25, 

133,  135,  136,  147,  153, 154, 16l| 
171, 172, 175, 179, 189 

I  Geo.  1.  St.  2.  c.  SS.—Bebels:  Special 

Commissioners        -  -      i.  614xi 

4  Geo.  1.  c.  11. — Piracy  :   Transporta- 
tion -  -  .      iji.  ggg 

6  Geo.  1.  c.  5.  —Dependency  of  Ireland 

on  Great  Britain  v.  103, 433,  585x1 ; 

VI.  662x1 

6  Geo.  1-  c.  23. — Bobbery  :    Transpor- 

tation        -  -  .      III.  990 

7  Geo.  1.  c.  21. — South  Sea  Company  m.  631 

8  Geo.  1.  c.  6. — Quakers    -  -     vii.  125 

9  Geo.  1 ,  c.  8. — Summoning  Jurors     -    i.  671 
9  Geo.  1.  c.  22.— Criminal  Law  (Black 

Act)  -  -  .       IV.  610 

9  Geo.  1,  c.  2i.— Papists   -       vm.  124, 133, 

143, 159, 177, 185 

10  Geo.  1.  c.  A.— Papists    vm.  124, 130, 133, 

143,158,166,167,177  186,189 

10  Geo.  1.  c.  19. — Session  Court,  Scot- 

land ...       IV..  830 

12  Geo.  1.  c.  28.  6. 25. — Isle  of  Man     vii.  964 
1  Geo.  2.  St.  1  0.  I.— Civil  List  Act      iv.  745 

3  Greo.  2.  c.  25. — Special  Jurors    i.  889,  911 

915' 

4  Geo.    2.    c.    2\.— British     Subject: 

Aliens        -        II.  110, 110, 114, 115, 

116, 120, 245,  248,  249 

8  Geo.  2.  c.  30. — Soldiers  at  Elections 

III.  35I11 

9  Geo.  2.  c.  SO,— Foreign  Enlistment    in.  640 
9  Geo.  2.  c.  Z^.— Mortmain       -  in.  705,  708 

11  Geo.  2.  c.  24.-— Privilege  of  Parlia- 

meni     n.  919 ;  in.  757n,  789,  821xi 

13  (jeo.  2.  c.  7. — Naturalization  m.  697,  699 

702 ;  vm.  126, 160, 166, 186 

16  Geo.  2.  c.  15.—  Betum  from    Trafis- 

portation  -  -  ra.  996 

20  Geo.  2.  c.  46. — Transportation         m.  992 

1003 

22  Geo.  2.  c.  46. — Quakers         -         vm.  125 
24  Geo.  2.  c.  44. — Notice  of  Action  ;  Con- 
stables   -     1.1207,1211;  III.  9O811 
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26  Geo.  2.  c.  33. — Clandestine  Marriages 

1. 1058 

27  Geo.  2.  c.  ^.—Mutiny       -  -      ii.  190 
1  Geo.  3.  c.  \,— Civil  List  Act        -     rr.  746 

1  Geo.  8.  c.  2Z,— Judges      -  -  in.  1342 

2  Geo.  3  c.  25. — yaturalization       -    in.  697, 

699,  702 

4  Geo.  8.  c.  Z^.— Bankruptcy         -     m.  782 

5  Geo.  3.  c.  21.— (Irish)  Treason  Trials 

T.  37, 40 ;  Tu.  16,  340,  345,  350, 

352,  358,  367 

5  Geo.  8.  c.  26. — Purchase  of  Isle  of 

Man       -  .  Tn.  964, 967 

6  Geo.  8.  c.  I.—Act  of  Indemnity  -  vni.  133, 

134 

6  Geo.  3.  c.  58.— rr«a*on  vm.  124, 127, 129, 

132, 133, 146, 147, 168, 177, 179 

7  Geo.  8.  c.  59. — Massachusetts    Char- 

ter       -  -  -        VI.  295n 

9  Geo.  3.  c.  29. — Arson  -  -  n.  61 

10  Geo.  3.  c.  50. — Privilege  of  Parlia- 
ment  -  n.  919 ;  n.  757n,  782,  821x1 

12  Geo.  8.  c.  11. — Royal  Marriage  Act, 

1772     -  -  VI.  79,  86, 107. 112 

13  Geo.  8.  c.  14.— TTesf  Indian  Mort- 

gages   -  -  -  III.  698,  702 

13  Geo.  3.  c.  25  (cited  in  text  as  c.  26). — 

Naturalization  -  -  in.  1281 

13  Geo.  3.  c.  63. — East  India  Company; 

Calcutta  Supreme  Court         in.  680, 

688,  694 

§  24.— East  India  Company  f  Pro- 
tection of  Magistrates  in  India  i  v.  485 

14  Geo.  8.  c.  45, — Suspension    of  New 

York  Legislature  -  -    vi.  295ll 

14  Geo.  8.  c  7S,— Protection  from  fire    iv.  770 

14  Geo.  8.  c.  B3.— Canada  {Quebec  Act) 

in.  967, 1282, 1294, 1363 ;  vi.  298n 

15  &  16  Geo.  8.  c.  21.— (Irish)    White- 

boys  -  -  in.  1263n,  1265 

16  Geo.  3.  c.  AZ.— Criminal  Law  :  Hulks 

in.  996 
19  Geo.  8.  c.  7 4.— Penitentiary        -      in.  996 

21  &  22  Geo.  3.  c.  50,- (Irish)),  Judges 

ni.  1342 
Geo.  3.  c.  70. — India  ;    Calcutta  Su- 
preme Court  •        in.  680, 689 

§§  2,  24.— India  :    Protection  for 

Magistrates  -  iv.  485,  486,  489 

22  Geo.  3.  c.  46.— Aliens     -    n.  116, 117, 121 
22  Geo.  8.  c.  5S.— Repeal  of  Act  for  se- 
curing dependency  of  Ireland 

V.  585x1 ;  VI.  663n 

22  Gioo.  8.  c.  7b.— The  Colonial  Leave  of 

Absence  Act,  1782    VL  311, 313,  316  ; 

vni.  1065-72 

23  Geo.  8.  c.  26.— Aliens     -  -       ii.  121 
23  Geo.  3.  c.  '1%.— Renunciation  Act      v.  434 ; 

VI.  663x1 
in.  996 
in.  996 


24  Geo.  8.  c.  56. — Transportation    - 

25  Geo.  3.  c.  46.-^Transportaiion    - 


27  Gteo.8.  c  15.— (Irish)  Whiteboys  ui.  1263X1 


28  Geo.  3.  c.  24. — Transportalion    -      IIL 
28  Geo.  S.  c.  33.  s.  IS.— Crown  Revenues 

of  Scotland  -  -       iv.  746 

31  Geo.  8.  c.  3\.— Canada  Act         -   u.  1017 *, 

III.  967, 982,  993 ;  iv.  680 ;  vi.296, 

299 

82  Geo.  3.  c.  eo.— Fox's  Libel  Act  -    1. 1,  HI, 

118, 119, 129, 155, 156, 1326; 

in.  1186 

5ce  Libel  -  -  i-l 

33  Geo.  3.  c.  29. — (Irish)  Irish  Conven- 
tion Act     -     n.  1031,  1040, 1043 ; 

ni.  1346 ;  ▼•  416 
88  Geo.  3.  c.  49.— Customs  -  -        n.  133 

36  Greo.  8.  c.  7.— The  Treason  Act,  1795 

I.  621,  735,  763 ;  iv.  89, 134, 430; 
VI.  638,  997, 1092 ;  vn.  1, 326, 329, 
338,  346,  352,  357,  869,  376,  492, 
494,  502,  823,  829,  837;  "^i-l 

See  Treason. 

86  Geo.  3.  c.  20.— (Irish)  Summary  In- 

surrection -        in.  1268 

87  Geo.  3.  c.  l.—< Irish)    Suspension    of 

Habeas  Corpus  -         in.  1268 

87  Geo.  3.  c.  38. — (Irish)   Insurrection 

ni.  1268a 

87  Geo.  3.  c.  *j7.— Aliens  -    u.  113, 121 

37  Geo.  3  c.  \2S.— Unlawful  Oaths     lii.  1280 

88  Geo.  3.  c.  14. — (Irish)  Suspension  of 

Habeas  Corpus  -       in.  1268ll 

88  Geo.  3.  c.  31.— (Irish)   Insurrection 

m.  126811 

38  Geo.  3.  c.  73.— (Irish)  Insurrection  in.  1003 

88  Geo.  8.  c.  78.— (Irish)   Rebellion  of 

1798      -  -  -  in.  992 

38  Geo.  3.  c.  82. — (Irish)  Insurrection 

in.  1268x1 

39  (jeo.  8.  c.  11. —  (Irish)  Courts  Martial 

in.  1268, 1355 

89  Geo.  3.  c.  79.— Unlawful  Societies   ni.  631» 

638 

39  &  40  Geo.  3.  c,  67.— Act  of  Union 

with  Ireland  - 1. 101X1 ;  n.  905, 1050, 

1053 ;  V.  601 ;  vm.  723,  &c- 

39  &  40  Geo.  3.  c.  79.— TransportcUion 

from  India       -  -  m.  1004 

89  &  40  Geo.  3.  c.  88.— Crown  :   Private 

Estates  -  1. 1274, 1287 

See  Will  of  Sovereign. 

89  &  40  Geo.  3.  c.  93.—  The  Treason  Act, 

1800    IV.  500,  521x1 ;  vn.  345,  353, 

367 ;  vm.  1,  2 
89  &  40  Geo.  3.  c.  98. — TheUusson  Act 

m.682 

40  Geo.  3.  c.  1.— (Canadian)   Criminal 

Law     .  -  -  m.  969 

40  Geo.  8.  c.  2.— (Irish)  Insurrection  in.  1355 
40  Geo.  8.  c.  18. — (Irish)  Suspension  of 

Habeas  Corpus  -       in.  1268ll 

40  Geo.  3.  c.  96.— (Irish)  Whit^Aoys  m.  UMSli 

41  Geo.  8.  c.  14.— Suppression  of  Irish 

Rebellion       •      m.  1355 ;  ▼•  33QlL 
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41  Geo.  3.  c.  15.— Hflieo*   Corpus  Sua- 

pennon  Act     -  .  y.  32011 

42  Greo.  8.  c.  Z%.^I>uHes  on  Drugs        ni.  630 
42  Geo.  8.  c.  68.— Pofto^e    m.  832»  883,  903 
42  Geo.  3.  c.  85.— PmAWc  Officer:  Bank- 
ruptcy -  m.  588 ;  IV.  487, 496 

42  Geo.  3.  c.  92.— ilWeiM  -  vi.  27ll 

48  Geo.  8.  o.  Ib.-^Trantportatwn  in.  996 

48  Geo.  8.  c.  58. — Malicious  Shooting,  etc. 

{Lord  EUenharough's  Act)  n.  61;  iv. 

611 
48  Geo.  8.  c.  155.— il/ieitf  -  vi.  27n 

44  Geo.  8.  c.  9. — Suppression  of  Irish 

RebeUion  -  -         m.  1355 

44  Geo.  8.  c.  92. — Apprehension  of  Off en^ 

ders      -  -  -  I.  lOln 

45  Geo.  8.  c.  128.— /We  of  Man  -  vn.  964 

47  Geo.  8.  seas.  1.  c.  S6.— Abolition  of 

Slave  Trade    u.  152 ;  vi.  223,  528n 

47  Geo.  8.  sesi,  2.  c.  IS.—Insumction 

Act,  1S07  -  -  ▼•321X1 

47  Geo.  8.  8088.  2.  c.  54.— -4.r»«    Bill 

{Ireland)         -  -  v.  321ll 

48  Geo.  8.  c.  188.— ;SrcotoA  Clergy  1. 1330 

50  Geo.  8.  c  i02.'-Whitebogs    -       in.  1263n 

50  Geo.  3.  c.  111.— ScofcA    Cioil  List: 

Pensions  -  -  iv.  747 

50  Geo.  3.   c.    117. — PuUie  Salaries: 

Appropriation  -  -  1. 1265 

51  Geo.  8.  c.  2S.— Slave  Trade  -     ii.  152;  ▼!• 

528x1 
51  Geo.  8.  c.  S7,— Druggist        -  m.  630 

51  Geo.  8.  c.  127.— On*  Pound  Notes    in.  846 

52  Geo.  8.  c.  AA,— Penitentiary  -  m.  996 

52  Geo.  8.  c.  104.  (c.  123  in  text)— I7n- 

lawful  Oaths   -  -       m.  1280X1 

53  Gteo.   8.   c.  24.— -4dmiiiw<ra<ion    qf 

Justice  -  -  vin.  99 

53  Geo.  3.  c.  155.— JEJoJ*  India  Company 

II.  1003 ;  m.  694,  707 

§  105. — East    India     Company: 

Protection  of  Magistrates        iv.  489 

53  Geo.  8.  c.  160.— X>ocfr«n«  of  the  Tri- 

nity    -       1. 1342, 1388 ;  rv.  1370 

See  Blasphemous  Libel. 

.54  Geo.  3.  c.  ei. ^Public  Officers :  Colo- 
nies    -  -  -     vm.  1066x1 

54  Geo.  3.  c.  S6.—Army  Prize  Money    u.  782 

54  Geo.  8.  c.  146.— r^  Treason  Act, 

1814     -        IV.  458 ;  vn.  358,  368 

55  Geo.  8.  c.  26.— Com  Law  Act,  1815    i.  794 

55  Geo.  3.  c.  \bS.^  Penitentiary  m.  996 

56  Geo.  3.  c.  27 .^Transportation  m.  996 
56  Geo.  3.  c.  ST.— Evidence :  Grand  Jury 

V.  45, 46, 48,  54,  58,  64, 736,  755, 

773,  793,  899 

56  Geo.  8.  c.  IQO.-^Habeas  Corpus  Act, 

1816    ni.  973, 1244 ;  vi.  184, 189, 

191 ;  vn.  964 


57  Geo.  3.  c.  e.—The  Treason  Act,  1817 

I.  621,  735,  764 ;  vi.  599xi,  638xi ; 

VII.  1, 16,  17,  338,  346,  351,  353, 

367,  377, 498 ;  vin.  1 

See  Treason. 
57  Geo.  3.  c.  19,  ^Seditious  Meetings  i.  180X1; 

in.  1281 
57  Geo.  3.  c.  58. — Murders  and  Man- 
slaughters abroad         -        vi.  26, 31 
57  Geo.  8.  c.  h7.— Excise  -  Ii.  990 

59  Geo.  8.  c.  31. —  Claims  of  British  sub- 
jects on  France      VI.  237,  241,  244, 

254,  260,  266,  270 

59  Geo.  8.  c.  52. — Customs         -  ii.  131 

59  Geo.  8.  0.  69. — Foreign  Enlistment 

Act,  1819     m.  621,  628,  634,  636, 
638,  640, 641, 643 ;  vn.  979,  981, 

1021x1, 1027n 

59  Geo.  3.  c.  91. — Distribution  of  French 

Funds  -  -  -  u.  988 

59  Geo.  8.  c,  101. — Transportation  from 

Colonies  -  -  in.  996 

59  Geo.  8.  c.  120.— Slave*  -  ii.  278 

59  Geo.  8.  c.  \2l.— Smuggling    -  in.  989 

60  Geo.  8.  &  1  Geo.  4.  c.  1. — Seditious 

Meetings         i.  180X1, 1208x1,  1215X1 

60  Geo.  3.  &  1  Geo.  4.  c.  2. — Arms       i.  595x1 

60  Geo.  3.  8l  1  Qeo.  4.  o.  4. — Misdemea- 
nor   n.  642, 652 ;  m.  1089xi ;  v.  3, 
22,  24,  26,  34, 41 ;  vn.  7I611 

1  Geo.  4.  c.  1. — Civil  List  Act,  Scotch 

revenues  -  -  iv.  747 

1  Geo.  4.  c.  27.— CZcrA  of  the  Peace     11.  368 

1  Geo.  4.  c.  37. — Appointment  of  Spe- 
cial Constables    11. 1030  ;  m.  6, 352, 

481,  518 

1  &  2  Geo.  4.  c.  6. — Tratisportation    ni.  996 
1  &  2  Geo.  4.  c.  24.— Treason  Act,  1821 

vn.  16,  345,  356,  358, 367 

1  8s  2  Geo.  4.  c.  31. — Hereditary  Scot- 
tish revenues    -  -  iv.  748 

4  Geo.  4.  e.  54. — Ben^  of  Clergy: 

Threatening  letters       n.  1030, 1031 

4  Geo.  4.  c.  61. — Criminal  Law  n.  998 

5  Geo.  4.  c.  4. — Transportation  in.  976,  977, 

994-996, 1003, 1013, 1347 

5  Geo.  4.  c.  118. — Slave   Trade  Act, 

1824    I.  I346n ;  iv.  1334 ;  vi.  104, 
200,  202, 218,  223,  528xi,  1102 

6  Geo.  4.  c.   4. — Unlawful    Societies 

{Ireland)    u.  1033, 1044, 1045 ;  v. 

330n,  415x1,  417 

6  Geo.  4.  c.  l^.^Bankruptcy     ni.  573,  588, 

782x1 

6  Geo.  4.  c.  47. — Punishment  ofLeasing- 

making,  etc.,  Scotland  -  vn.  493 

6  Geo.  4.  c.  50.— The  Juries  Act,  1825 

m.  1179n ;  iv.  HI,  123,  460,  463 ; 

V.  866 ;  VL 122, 129 

6  Geo.  4.  c.  51. — Criminal  Law  :  Pri- 
soner   -         V.  690 ;  vn.  802,  804 
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6  Geo.    4.    c.    129. — CombinaHo7i8  of 

Workmen        -  -  iv.  1203 

7  Geo.  4.  c.  64. — Criminal  Law :  Ex- 

amincUion  of  Prisoners  :  Venue 
1. 148ii ;  in.  1159iL :  iv.  1232, 1233, 

1241 

7  &  8  Geo.  4.  c.  28. —  Criminal  Law : 

Ben^t  of  Clergy    vi.  117,  123, 126, 

138, 141, 155, 157 

7  &  8  Geo.  4.  c.  80. — Malicious  injuries 

to  Property  ii.  1028, 1030  ;  m.  2,  7, 

1087, 1090, 1138, 1144n ;  iv.  1387 

7  &  8  Geo.  4  c.  SI, ^Remedies  against 

the  Hundred    -.  -         lu.  402n 

7  &  8  Geo.  4.  c.   74. — Slave    Trade,  . 

Brazil  -  -       vi.  200,  213,  216 

9  Geo.  4.  c.  17— -Repco/  of  Test  and 

Corporation  Acts  viu.  127, 143 

9  Geo.  4.  0.  81. — Offences  against  the 

Person     -     in.  544 ;  iv.  612,  620 ; 
▼1.  22, 28,  32, 104 ;  vm.  887,  893 

9  Geo.  4.  c.  32. — Criminal  Law  :  Evi- 
dence   -  -  -         vm.  125 
9  Geo.  4.  c.  33. — India  {Ferguson's  Act) 

III.  692,  700,  701,  711 

9  Geo.  4.  c.  liv. — Birmingham  Local  Act 

III.  llOln,  1146 

9  Geo.  4.  c.  54.—  Criminal  Law  {Ire- 
land)    VI.  117, 123. 137, 138, 166, 
156 ;  Tii.  3, 43,  343,  346,  369,  378 

9  Geo.  4. 0.83. — The  Australian  Courts 

Act,  1828     VI.  313,  314,  316 ;  v"i- 

873,  87311,  884n 

10  Geo.  4.  c.  I. — Dangerous  Assemblies 

{Ireland)         u.  656  ;  v.  98n,  415ll 
10  Geo.  4.  c.  7. — Roman  Calholic  Relief 

Act,  1829     V.  33311 ;  viii.  131, 141, 

177 

10  Geo.  4.  c.  44. — Metropolitan  Police 

Act,  1829  -  -  III.  546 

10  Geo.  4.  c.  50. — Crown  Lands  Act     iv.  767 

11  Geo.  4.  &  1  Will.  4.  c.  39.— rrajwpor- 

taiion  Act,  1830  -  in.  984 

1  Will.  4,  c.  21. — Proceedings  on  Writ 

of  Mandamus  -  -  vi.  523X1 

1  &  2  Will.  4.  c.  SI.— Judicature  Act, 

1831  (Ireland)  -  v.  763,  788ll,  791 
1  &  2  Will  4.  c.  41. — Special  Constables 

ni.  6, 349,  361,  362,  353, 481,  618, 

1062, 1152x1 

1  &  2  Will.  4.  c.  44.—  Whiteboys    in.  1263X1, 

1265 

1  &  2  Will.  4.  c.  56. — Bankruptcy  Court 

ui.  583X1 

2  &  8  Will.  4.  c.  45.— Reform  Act,  1832 

V.  333n 

2  &  3  Will.  4.  c.  10.^ Arms  Act  {Ire- 
land)   '  -  -         V.  334n 

2  &  3  Will.  4.  c.  72     Remedies  against 

the  Hundred    -  -         m.  402x1 

2  &  3  Will,  4.  c.  92.— Privy   Council 

Appeals  Act     -  -         vii.  1071 

2  &  3  Will.  4.  c.  lOS.— Special  Con- 
stables .  -  -  III.  6n 


2  &  8  Will.  4.  e.  ll2,*^Crown  Lands 

{Scotland)       -  iv.    750,  755 

2  &  3  Will.  4.  c.  lis,— Party  Processions 

{Ireland)         -  -  v.  412ll 

3  &  4  Will.  4.  c.  4. — Irish  Coercion  Act^ 

1833     -  -         111.1355,1364 

3  &  4  Will.  4.  c.  A\,—The  Judicial  CommiHee 

-4c*,  1883        -    m.  596;  vii.  1071 

3  &  4  Will.  4.  c.  49.— The  Quakers  and 

Moravians  Act,  1838    vm,  125, 126, 

141 

3  &  4  Win.  4.   c.  69.— Crown  Lands 

{Scotland)        -  -  iv.739 

8  &  4  Will.  4.  0.  91,— Jury  Act,  1833 

{Ireland)    v.  3,  66,  71,  675,  690, 

737,  770,  866;  vi.  616;  vu.  22, 
808,  810,  813, 816,  871ii 

3  &  4  Will.  4.  e.  lOS.^Factories        in.  1197n 

4  &  5  WiU.  4.  c.  Se.—  The  Central 

Criminal  Court  Act,  1834  vi.l97, 234 

5  &  6  Will.  4.  c.  SS.—Prisons  Act,  1835 

ni.  728, 731,  738,  742,  905 

5  &  6  Will.  4.  c.  43. — Special  Constables 

in.  1152x1 
5.  &  6  Will.  4.  c.  76.— Municipal  Cor- 
porations        "   in.  1159x1 9  XV.  339 

6  &  y  AVill.  4.  c.  6.— Slave  Trade  (  Spain) 

VI.  527,  628x1,  536 

6  &  7  Will.  4.  c.  16.— Newspaper  Act,  1836 

V.  284,  285;  vi.  874,  909,  917, 

1049 ;  VII.  872 

6  &  7  Will.  4.  c  1  \A.— Prisoners'  Counsel 

Act,  1836    in.  549x1, 1088x1, 1112n ; 

IV.  315;  V.  55, 62;  vi.  122 ;  vu.  7l6n 

7  WilL4.  c.  6. — {Canadian)  Transporta- 

tion     ...  in.  968 

7  Will.- 4'.  c.  7. — {Ccunadian)  Transporta- 
tion      -  -  -  in.  969 

7  Will.  4.  &  1  Vict.  c.  5. — Lecuing-making 

{Scotland)       -  -         vn.  613n 

7  Will.  4.  &  1  Vict.  c.  19.— MUlbank  Peni- 
tentiary -  ni.  1347, 1349 

7   Will.   4.   &  1  Vict.   c.   S2.— Postage 

ni.  832n,  883ii 

7   Will.   4.   &   1    Vict.  c.   SA,— Postage 

m.  832n,  883ii, 

7  Will.  4.  &   1  Vict   c.   Sb.— Offences 

against  the  Person  iv.  612,  620 

7   Will.  4.   &   1    Vict.   c.  S9.— Capital 

Punishment  in.  1138X1, 1144X1 

1  Vict.  c.  2. — (Canadian)  Treason.        in.  971 
1  Vict.  c.  9. — (Canadian)  Criminal  Law. 

in.  1294, 1363 
1  Vict.  c.  10. — (Canadian)  Pardons  for 

Insurrection  in.  967,  976,  993 

1  &  2  Vict.  c.  37. — Criminal  Law :  Evi- 

denct:    Grand   Jury,    Ireland 

V.  26,  26,  45,  48,  55,  736,  755, 

773,  793, 899 

1  &  2  Vict.  e.  105.— The  Oaths  Act,  1838 

vin.  126, 141, 142, 160 
1  &  2  Vict.  c.  110. —  Judgments  Act  in.  950 
1  &2  Vict.  c.  112. — Canada    Indtmnity 

Act       -  -    in.  986, 996, 1005 
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2  &  3  Viot.  c.  li.—Bibbon  Societies  iy.  1367 
8  &  4  Vict.  c.  9. — Libel :  Parliamentary 

Privilege  -      in.  883li;  TV,  842 

8  &  4  Vict.  c.  S6,—The  Church  Disci- 

pUne  Act,  1840  •*  Ti.  461,  503n 

3  &  4  Vict  c.  108. — Municipal  Corpora- 

tions (^Ireland)  Act  -     Tn.  853 

4  &  5  Tict.  c.  22. — Criminal  Law :  Peers 

IV.  666 

5  &  6  Vict.  c.  28.-'Whitebo2f8       -  Iix..l263a 
5  &  Q  Vict.  c.  S5.— Income  Tax  Act,  1842 

IV.  960 

5  &  6  Vict.  c.  hi.— The    Treason   Act, 

1842  -    IV.  561ii,  656 ;  vu.  1130 ; 

vui.  1,  2 

6  &  7  Vict.  c.  e7.^MandamuB       -     vi.  462, 

467n,  608ni  523iL 

6  &  7  Vict.  c.  75. — Extradition  with 

France    -  vi.  27x1, 1104, 1105 

6  &  7  Vict.  c.  76. — Extradition  with 

United  Statee         -  -    vi.  1105 

6  &  7  Vict.  c.  86. — Declaration:  Witness 

V.  13,  718 

6  &  7  Vict.  c.  96.— r^e  Libel  Act,  1848 

{Lord  CampbelVs  Act)    -  1. 1, 163n ; 

IV.  563n;  VI.  303,  306 

See  Libel,  i. 

6  &  7  Vict.  c.  9B.—The  Slave  Trade  Act, 

1843  -  -    VI.  80, 104, 52811 

7^  &   8  Vict.  c.  2. — Central    Criminal 

Court :  Sea      -  -  vi.  197,  234, 

7  &  8  Vict.  c.  45. — Nonconformist  trusts 

IV.  1375 

7  &  8  Vict.  c.  SB.—Aliens   vi.  1125 ;  vix.  1029 

8  &  9  Vict.  c.  68.— BatV  tn  error    v.  6n,  862n 

&&9  Vict.  c.  89.—  Registering  of  British 

Vessels  -  -       vii.l056n 

8  &  9  Vict.  c.  109,'-Feigned  Issues      i.  281n 

8  &   9   Vict.   c.   122.— 5/at;c     Trade, 

Brazil  -  -  -  vi.  215 

9  &   10  Vict.  0.  64. — Practitioners  in 

Common  Pleas     m.  1298;  iv.  557n 

10  &  11  Vict.  c.  21.— Soldiers  at  Elec- 

tions   -  -  -        ui.  35111 

11  &  12  Vict.  c.  2.— Arms  Act,  Ireland 

VII.  64n,  94ll 

11    &   12  Vict.  c.    12.— TAc    Treason 

Felony  Act,  1848     i.  764n ;  rv.  90n ', 

VI.  599,  656n,  831, 924, 925, 1089 ; 
vn.  1, 16, 17,  51tt,  328,  330,  339, 
344,  346,  351,  356,  370,  377,  382, 
388,  467,  502, 706,  795,  819,  827, 

840, 855,  950 

See  Treason. 
11  &  12   Vict.  c.  42.— TAc   Indictable 

Offences  Act,  IB4S  ni.  IO8811, 1112n, 

1159;  VI.  38411 ;  vii.  7I611 

11  &  12  Vict.  c.  44,— County  Court,  etc. 

Notice  of  Action  -  i.  1175n 

11  &  12  Vict.  c.  46.— The  Criminal  Pro- 
cedure Act,  1848  -        vm.  887,  896 


11  &  12  Vict.  c.  78.— TAff  Crown  Cases 

Act,  1848    -     V.  2n ;  vi.  1989 ;  vii. 

1029x1 

12  &  13  Vict.  0.27.— Transportation  vii.  379n 
12  &  13  Viot^  c.  lOe.-^Banhruptcy  ill.  78211 
18  &  14  Vict.  c.  b9.—The  Australian 

Constituti&ns  Axft,  1850     vni.  873x1, 

877 
14  &  16  Vict.  c.  100,— The  Criminal  Pro^ 

cedure  Act,  1851  .  ni.  1089X1, 1112x1 ; 
IV.  601,  935 ;  vn.  498xi 

16  &  17  Vict.  c.  92,-^Criminai  Law: 

Error,  Becognisances      v.  6X1,  729X1, 

862x1 

17  &  18  Vict.  c.  IS.— The   Prize  Act, 

Bussia,  1854     -  -        viii.  1224 

17  &  18  Vict.  c.  \9.— Naval  Pay   and 

Prize  Act,  1854  -        viii.  1224 

17  &  18  Vict  c»  26.'— High  Treason  (^Ire- 
land)   -  -  -  VII.  In 

17  &  18  Vict.  o.  125^ — Common   Law 

Procedure  Acti  lSb4    -         vui.  860 

18  &  19  Vict  c.  54,— The  New  South 

Wales  Constitution  Act,  1855        viii. 

1068, 1070 

18  &  19  Vict  c.  55.—  Victoria  Act :  Par- 
liamentary Privilege  -  rv.  692 

18  &  19  Vict.  c.  90. — Liability  of  Crown 

for  costs  -  -  IV.  737 

19  &  20  Vict  c.  56. — Liability  of  Crown 

for  costs  •  -  IV.  737 

20  &  21  Vict  c.  3. — Transportation  in.  1263X1 

21  &  22  Vict.  c.  26.— Abolition  of  Pro- 

perty Qualification  for  Members 

of  Parliament  -  -       in.  1083X1 

22  &  23  Vict  c.  21.  (cited  in  text  as 

c.  56.) — Liability  of  Crown  for 
costs      -  -  -  IV.  737 

23  &  24  Vict  c.  M.— Petitions  of  Bight 

1. 1284n ;  iv.  767 ;  vi.  237xi,  368xi 

24  &  25  Vict  c.  97. — Malicious  Damage 

Act,  1861     in.  2,  7x1,  lOOOn,  1138x1 

24  &   25  Vict,  c     100.— 7%€   Offences 

against  the  Person  Act,  1861  vi.  21X1 ; 

viii.  890 

25  &  26  Vict  c.  20.— Habeas    Corpus 

Act,  1862        -  VI.  184x1 ;  VII.  967n 

26  &  27  Vict  c.  24.  §§  23  &  24.— Colo- 

nial Court  of  Admiralty  Appeals 

IV.  1331 

27  &  28  Vict.  c.  25.— TAe  Naval  Prize 

Act,  1864  -  -       VIII.  1224 

28  &  29  Vict.  c.  18. — Criminal  Law : 

Evidence^  etc,  {DenmcaCs  Act') 

n.  1021 ;  IV.  905 
28  &  29  Vict.  c.  68.  §  5. — Colonial  Laws 

Validity  Act,  1865        -  rv.  692 

30  &  81  Vict.   c.  85. — Criminal    Law 

Amendment  Act,  1867  in.  1088x1, 

1112X1 

82  &  38  Vict.  c.  71  [cited  in  text  as  c.  7]. 

Bankruptcy      -  -         in.  782X1 

33  &  34  Vict  c.  14,'-  Naturalization  Act, 

1870     ...       vn.l029 
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88  &  84  Vict.  c.  28.— 2%«  Forfeiture  Act, 

1870     -  -  IV.  458n;  vn.  331ii 

88  &  84  Vict.  c.  52.-7^6  Extradition 

Act,  1870         -  VI.  27n,  llOto 

38  &  34  Vict.  c.  90.— Foreign   Enliat- 

ment  Act,  1870      ni.  622 ;  vn.  979n 

84  &  85  Vict.  c.  65.— J^iirtM  Act  (^Ire- 
land), 1871        -  VII.  39n,  797, 813n 

84  &  85  Vict.  c.  S3,^ParliaiHeni  :    Ex- 

amination  of  Witnesses    ui.  929,  944 

86  &.  37  Vict.  c.  88.— Co/oniaZ  Court  of 

Admiralty:  Appeals      -  rv.  1331 

88  &  89  Vict.  c.  86.— Conaptroc^,  Pro- 
tection of  property         -  iv.  1203 

88  &  S9  Vict.  c.  ^^.—Canada,   Par- 

liamentary  Privilege     -  iv.  692 

88  &  89  Vict.  c.  86.  §  1, ^Conspiracy, 

Protection  of  property  -  v.  779ll 

89  tu  40  Vict.  c.  78. — Juries  Procedure 

(^Ireland)  Act,  1876  vn.  797n,  871ll 

4 1    &  4S   Vict.   c.  16.  —  Factories  and 

Workshops  Act,  1878  -       ni.  1197n 

44  &  45  Vict.  c.  59.— Peftftofw  of  Right  v.  237n 

44  &  45  Vict.  c.  60. — Newspaper  Libel 

and  Registration  Act,  1881     v.  284n, 

285n 

46  &  47  Vict.  c.  3.— 'Explosive  Sub- 
stances Act,  1883         -  VI.  22n 

46  &  47  Vict.  c.  38.— 2WaZ  of  Lunatics 

Act,isss      -      IV.  497n ;  vin.  In 


46  &  47  Vict.  c.  52,^Bankruptcy  Act, 

1888     ...         in.  782ll 

47  &  48  Vict.  c.  71.-— Petitions  of  Right 

VI.  237n 

49  &  50  Vict.  c.  88.— i2tb/  (^Damages) 

Act,  1886         -  m.  402n 

50  &  51  Vict.  c.  b4.Sritish  Settlements 

Act,  1887  -  -  IV.  670 

51  &  52  Vict.  c.  41. — Local  Government 

Act,  1888  -         in.  402ll. 

51   &   52  Vict.   c.   42,— Mortmain   and 

Charitable  Use  Act,  1888  m.  547 
51  &  52  Vict.  c.  46. — Criminal  Law: 

Declaration,  Oath        >  rv.  59S 

51  &  53  Vict  c.  64.— Xt5e/  -  m.  902n 
53  &  54  Vict  c.  27 Colonial  Cottrt  of 

Admiralty:  Appeals    -  iv.  1331 

53  &  54  Vict.  c.  82. — Cession  of  Hdigo- 

land,  1890         -  -  vi.  dOllI 

54  &  55  Vict  c.  53. — Supreme  Court  ef 

Judicature  Act,  1891    -        vm.  1224 

55  &  56  Vict  c.  9.— 7%e  Gaming  Act, 

1892  ...  vin.  249n 
57  &  58  Vict  c.  89.— 7%c  Prize  Courts 

Act,  1894  -  -       vni.  1224 

57  &  58  Vict.  c.  60,^-Merchant  Shipping 

Act,  1894         -  -  VI.  22n 

59  &  60  Vict.  c.  52.— 7%«  Larceny  Act, 

1896    ...       viu.  89111 

60  &  61  Vict.  c.  18. — Juries  Detention 

Act,  1897         -  -      vm.  86Qn 
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GENEEAL   INDEX   OF  PEOPEE   NAMES. 


Vols.  I.— VIII. 


ABBOTT,  (C.  J.)  rAFTEBWABDS 
LOBD  TENTEBDEN)— See 
B.  y.  Burdett,  B,  r.  Hunt  and 
others,  B,  y.  Edmonds  and 
others^  B,y.  CarlUe,  Bedford  t. 
Birley  and  others,  B,  v.  TTi/- 
liams,  B.  v.  Waddington        1. 1, 171, 

785, 1033, 1071, 1291, 1339 

B.  V.  Harvey  and  Chapman,  B,  v. 

Hunt,  Doe  d,  Thomas  y.  Ach- 
lam,  Bradley  y.  Arthur,  Doe  d. 
Auchmuty  y.  Mvlcaster,  Basham 
y.  Lumiey,  Bedreechund  y. 
ElphinsUme,  B,  y.  Carlile,  and 
B,  V.  CobbeU         ii.  1,  69, 106, 171, 

245,  321, 379,  618, 789 

—  B,  V.  Pinney  -  -  -  in.  U 
'        judgment  on  motion  for  new  trial 

in  B.  y.  Burdett  -  -  1. 138 

—  — in  arrest  of  judgment  in 

B,Y,BurdeU   -  -  -1.157 

I        — for  new  trial  in  B,  y, 

Edmonds  -  -  - 1. 907 

—  —  —  for  new   trial  in  B,  y. 

Hunt    ...  -1.489 

-^—         ■  for  new  trial  in  Bedford 

y.  Birley  -  1. 1235 

i-'—  refases  to  permit  defendant  in  B,  y. 
Tunhridge  to  read  a  blasphe- 
moas  libel         .  .  1. 13(9 

—  summing  np  in  JR.  y.  Carlile  1. 1387 
— —  -^—  charge  to  the  jury  in  B»  y. 

Harvey  and  Chapman  -  ii.  55 

R,  y.  John  Hunt  -  n.  98 

R,  V.  Cobbett     -  n.  898 

-^—  judgment  in  Harvey  and  Chapman  ii.  67 
-.— Doe  d,  Thomas  v.  Ack- 

lam      -  -  -  -u.  119 

Bradley  y.  Arthur        -  n.  201 

Auchmuty  y.  Mtdcaster  n.  248 

•^—  .^— Basham  y.  Lumiey        -  ii.  325 

i^— — Bedreechund  v.  Elphin- 

stone  -  -  u.  449, 458 
: B.  y.  Carlile     -   ii.  620,  628 

—  remarks  as  to  right  of  reply         u.  1019 

—  his  last  appearance  in  Court  ni.  231 

—  cited  as  to  treason  by  levying  war  ly.  420 

-^^^  his  alleged  ruling  on  the  law  of 

blasphemous  libel        iy.  590,  590ll, 

1370 

-^  ruUng  on  Carlile's  trial,  1819      iv.  1423 

•>— —  judgment  in  Bedford  y.  Birley  cited 

m  B.  V.  CConnell       -  -  ▼.  94 


ABEBBEEK  (LOBD)— On  suppres- 
sion of  Slaye  Trade  and  pacific 
blockade  -  -  vi.  535 

ABEBGAYENNY,  BABOKT  OF  ii.691ii 
ABINGEB  (LOBD)— See  Scablett. 

ABBAHAM  (GOUKSED— See  Doe 

d.  Auchmuty  v.  Mulcaster         11.  248 

ACCBINGTOK  GBOYE— Making  of 

arms  at  -  -  - 1.  521 

ADAH  (GOUKSEL)— See  TheDeccan 

Case    -  -  -    n.  691,  966 

ADAM     ( WIUJAIC)  —  See    B,    y. 

Hardie  -  -  -  -  i.  609 

ADAMS  (EDWABD  BLADEK)— 

Witness  in  B.  y.  Howell         ni.  1100 
ADAMS  (S.  L.)— Counsel    in  Alcock 
y.   Cooke  and  Bedreechund  y. 
Elphinstone      -  -    n.  332, 411 

ADAMSOK  (JOHIO—See  B.  y.  Dew- 
hurst    ...  -1.529 

—  sentence  upon         -  -  - 1. 607 

ADDAMS  (DB.)— CouDsel  in  HiU  y. 
Bigge  and  others,  and  Lopez 
y.  BursUm        -  iv.  725, 1335 

—  B,  y.  Serva  and  others,  B,  y.  The 

Archbishop      of      Canterbury 

▼I.    215,412,436 

Tfe«  Franciska,  The  Leucade,  Cre- 

'    midi  y.  Powell     yni.  362,  439,  790 
ADELIZA— Coronation  of       .  - 1.  959 

ADOLPHUS  (JOHH>-Ck>unsel  in  S. 
y.  Hvnt,  R.  y.  Bichard  Carlile, 
and  Bedreechund  y.  Elphin- 
stone    -  -  -      n.  69, 461 

opening  speech  in  B.  y.  Hunt         11.  71 

B,  y.  Carlile  -  -  n.  467 

reply  in  B,  y.  Carlile  -  ir.  561 

B.  y.  Fursey  -  in.  543,  548n 

B,    y.    Oxford,    B.    y.    Earl    of 

Cardigan,  B.  y.  M*Naughton, 

B,  V.  Francis,  B,  v.  Bean      ly.  500, 

608,  849, 1376, 1382 
ADVOCATE  (LOBD)— See  Bae. 
iETOTLBED— (Pronation  of  -  -  i.  957 

ALDEBSOK  (EDWABD  HALL) 
COUNSEL  (AFTEB- 

WABDS    A    BABON    OF 
THE        EXCHEQUEB)  — 

Counsel  in  B.  y.  Williams        1. 1294 
See  also  R.  y.  Vincent  -         m.  1037 
/?.  y.  Frost   and  others,  R,  y. 
Oxford,    Viscount    Canterbury 
y.  R„  B,  y.  M^Naughton,  R.  y. 

Brown  it.  461, 508, 556, 777,  882, 

1369 
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ALDESSON  (EDWABD  BALD— con^ 

Jewison  y.  Dyson,  H.  v.  Serva  and 

others,  The  Baron  de  Bode  v. 
R,,  Howard  v.  Gosut,  Buron 
V.  Venman       -  yi.  1,  204,  233, 

269,  351,  525 

jR.   V.   Rankin  and  others,  R,  v. 

Mantle,  R,  v.  Ralph,  R.  y. 
Ratcliffe,  R,  v.  Constantine     vn.  711 , 

1116, 1118, 1123, 1129 

R.  y.   Fate,  Miller  v.   Salomons, 

Egerton  v.  Earl  Broumlow  and 
others.  The  Fermoy  Peerage 
Claim^  Esposito  v.  Bovoden, 
Cobbett  y.  Grei/,  Clemontsmi  v. 
Blessig,  Avert/  v.  Bovoden  viii.  1,  111, 

193, 723,729,807, 1075,1085,1088 

as  to  indictment  for  refusal  to  serve 

as  special  constable       -  iii.  1061 
as  to  calling  witness  not  on  indict- 
ment for  misdemeanor  -          iii.  1064 

sunmiing  up  in  R,  y.  Vincent        ui.  1081 

sentence  on  Vincent  and  others    iii.  1084 

as  to  evidei\ce  oo  charge  of  unlawful 

assembly  iii.  1104,1106, 1107, 1109 

charge  to  Grand  Jury  at  Monmouth 

Summer  Assizes,  1839  -  in.  1349 

on  the  difference  between  riot  and 

unlawful  assembly         -         iii.  1350 

on  Bowler's  execution         -  iv.  508,  882 

on  Chartist  conspirac^r,  1842  iv.  93811 

charge  to  the  Grand  Jury  at  Mon- 
mouth cited  by  Pennefather  ^C. )  v.  604 

answer  to  the  questions  put  to  the 

judges  in  R.  \.  0*C(mndl  v.  816 

judgment  in  Jewison  v.  Dyson  ti.  19 

on  the  Exeter  pirates  case,  R.  y. 


Serva  -  -  - 

summing  up  in  R,  v.  Rankin 
sentence  in  JR.  y.  Ralph 

R.  y.  Ratcliffe 

R.  V.  Constantine 


TI.  234n 

VII.  786 

VII.  1121 

vn.  1125 

VII.  1129 

vni.  47 

VIII.  50 


'—  summing  up  in  R.  y.  Pate  - 
..        sentence  in         ,,  ,, 

judgment  in  Miller  v.  Salomons    viii.  161 

answer  to  questions  to  the  judges  in 

Egerton  v.  Brownlow    -         vm.  227 

«— ^-  answer  to  questions  to  the  judges  in 

the  Fermoy  Peerage  Claim     viii.  767 

ALEXANDER  C.  B.— See  ^.  G.  v. 

Thornton  -  -  ii.  129 
judgment  in  A,  G,  y.  Thornton  ii.  139 

ALEXANDER  —  Counsel    in    R,    y. 

Cooper  and  others        -  iv.  1250 

ALLEN  (ROBERT)  S.  L.— Counsel 
in  R,  V.  FusseU,  R.  y.  Williams 
atid  Vernon       -  -  vi.  723,  775 

'  speech  for  the  defence  in  R.  y. 

Fussell  -  -  -  VI.  747 

ALLEN     (THOMJlS)  -  Witness    in 

Dicas  v.  Lord  Brotigham         ni.  573 

ALLIBONE,  J. — Cited  as  to  seditious 

libels     ...  1. 30n 


ALLOWAT   (LORD)— See  Earl  and 
Countess  of  Strathmore  y.  Laing  ii 

finding  in   Earl   and   Cottntess  of 

Strathmore  v.  Laing    -  '  n.  210 

ALTHORF  (LORD)— On  the  Repeal 

of  the  Union,  1831        -  -  v. 

ALVANLEY   (LORD)— Cited  as  to 

fugitiye  slayes  -  -  u.  294 
judirment  in  Touteng  v.  Hubbard 

vim    813,817,828 

—  opinion    in    Furtado    v.   Rodgers 
cited      -  -  - .  •      VUL 


ALVES  (WILLIAM)  See  CanadioH 

Prison&s'  Case  -  in.  966 

ANDERSON  (IRA)-See    CVioAon 

Prisoner^  Case  -  m.  966 

ANDERSON  (SIR  JAMES)  M.D.- 

Witness    in     R,    y.    Earl  of 
Cardigan         -  -  iv.  639 

ANDERSON  (J.)  aC-Counsel  in 
Lord  Advocate  y.  Lord 
Dunglas  -  -  iv.  750 

in  Esf  parte  John  Anderson  Robert- 
son      -  VIII.  1067, 1069 

ANGLE  (GUICHARD  D')— His  earl- 
dom for  life  vjii.  488, 510, 535, 558» 

560,  645,  669, 675, 687 
ANGLESEY  (LORD)— Letters  to  Sir 

Robert  Peel      -  -  11.1032 

ANNE— (Wife  of  Richard  2)— Corona- 
tion of  -  -  -  1. 962 

(Wife  of  Richard  8)—  „        i.  963 

ANNE  BOLEYN-  ,.       i-  965 

ANNE  OP  CLEVES— Not  crowned      i.  966 

ANSTEY  (THOMAS  GHISHOLM) 

CJounsel  in  The  Baron 

de  Bode  y.  R,  -  -  vi.  256 

ARBOE    (JORGEN    PETER)-See 

TheFranciska  -  yiiL361 

ARCHBOLD  (J.  P.)— Counsel  in  In 
re  John  Crawford       -  vn- 

ARCHER  (GEORGE)-Clerk  of  the 
Peace  for  the  City  of  Dablin. 
Affidayic  respecting  the  omission 
of  names  from  the  jury  panel  in 
R,  y.  CConnell  -  v. 

ARGYLL  (DUKE  QiE^-Wen^dak 

Peerage  Case,  speech  on  Motion 

of  Reference      -  -  vin.  619 

in  Committee  for  Privileges  vm.  679 

ARMENIANS— Status  of,  in  India  m.  69611 
Holding  lands  in  Mofussil  m.  712ll 

ARTHUR   (SIR    GE0RGE)-Lieu- 

tenant  -  Goyernor     of     Upper. 
Canada  -  -         in^lOSl 

ARVISA— Coronation  of  -  - 1.  960 

ASHURST  J.— As  to  actions  against 

public  officials   -  -  1. 1271 

-^^-  On  blasphemous  libels  cited  iv-  595 

ASTON  (THOMAS)— Trial  of,  for  fe- 
lonious demolition  of  houses, 
see  R,  v.  Howell  -  nr.  1087 

defence       -  -  -  ni.  1125 

^sentence      -  -  -  lu.  1147 
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ATCHEBLEY     (DAVIB    FEAN- 

CHS).  S Ji.— See  In  the  matter 
of  the  Serjeante-^-Law  and 
R.  V.  (y  Connor  m.  1294, 1300 

ATHEBTON      (W.)      COUNSEL 
(APTERWABDS     A.G.)- 

Counsel  in  R»  y.  Feargus 
(y  Connor  and  others      -  it.  938 

ATKINS    (CHAELES)-Witness  in 

R,  V.  Howell     -  -  ni.  IHO 

ATKINSON  (COUNSEL)-See  R,  v. 

0*Donnell  and  others,  R.  v. 
Rankin  and  others  vii.  937»  735 

speech  for  defence  in  R,  v.  G^Don- 

nell  and  others  -  -  yu.  695 

ATKYNS)  C.  B. — His  argument  in  R. 

V.  Williams  never  delivered     iii.  825 

AUCHTERABDEB,         PBESBY- 

TEBY  OP— See  Presbytery  of 
Auchterarder  v.  Earl  of  Kin- 
noull     -  -  -  -    IV.  2 

Ferguson  v.  Kinnoull         -  iv.  786 

AUQUSTINE,  ST.-Citation  from  De 

Civitate  Dei  of,  as  to  libel        -    i.  79 
AUSTIN   (CHABLES)-Conn8el  In 
the  matter  of  the  Serfeants-at- 
Law     '  •  '        m.  1295 

AVEBY— See  Avery  v.  Bowden       vin.  1088 
AYLIPPE— His  "Parerffon"  cited  as 

to  confirmation  of  Bishop        vi.  418« 

422,  424 
AZZOPABDI— See  R,  v.  Azzopardi     -  vi.  21 

BABINGTON,  J.— Cited  as  to  chal- 
lenging jurors  for  favour  -  i.  922 

charge  to  triers  by  -  -  - 1.  923 

BACON  (LOBD) — ^As  to  the  coronation 

of  Elisabeth  of  York     -   i.  964,  965, 

998,  999, 1019 
BADELEY  (EDWABD)— Counsel  in 
R.  V.  The  Archbishop  of  Can- 
terhury  -  -  vi.  436 

BAD&EB— See  -R.  v.  Badger  -  rv.  1387 

BAINES  (EDWABD)  —Histories  of 
Lancashire  and  Manchester  by, 
referred  to        -  -      1.180,309 

BAINES   (SIB  EDWABD) -Evi- 

dence  as  to  Manchester  meet- 
ing      -  -  -   1.367,1119 
BAINES,  etc. — Counsel  in  R.  v.  Fear- 
gus O^  Connor  and  others  iv.  938 
BAIBD  ( JOHN)-^See  R,  v.  Baird     1. 1351 
execution  of            -            -            - 1.  783 

BAJEE  BOW  —  See  Bedreechund  v, 
Elphinstone,  The  Deccan  Case, 
and  The  King  on  the  Prosecu- 
tion of  George  Norton,  Esq,, 
4-c.  -   n.  379,961,1003 

BAKEB  (MATTHEW)— Counsel  in 

R,  V.  O'Connell  -  -   t.  12 

BALDWIN.  dC— Counsel  in  R,  v. 
O'Brien,  R.  v.  John  Mitchel, 
R,  V.  O'Doherty,  R.  v.  John 

Martin  -        vi.  571,  615,  632,  925 
in  R.  V.  Dujffy        -  -  TO.  797 

91500. 


BALGBAY  (LOBD)-^e  Earl  and 

Countess  of  Strathmore  v.  Laing 

and   Manners  and  Miller    v. 

King's  Printers  -    ii,  211,  226 

— -  judgment  in  Manners  and  Miller 

V.  the  King*s  Printers  •  n.  226 

BALGUY  (JOHN)— Counsel  in  R,  v. 

Burdett  and  R,  v.  Edmonds  i.  4,  883 

-^— in  R,  V.  Howell,  R.  v.  Collins, 

R,  v.  Lovett      ni.  1148, 1151, 1180 

reply  in  R.  v.  Lovett  -         iii.  1186 

BALL,  J. — See  R.  v.  Jones       -  iv.  1367 

R,  V.  Dujy  -  -  VII.  795,  851 

summing  up  in  R.  v.  Duffy  vii.  950 

BALL  (JAMES  ABBAHA][)-In- 

former.      His    evidence.     See 

R,  V.  Rankin  and  others  vn.  751 

BALLANTINE        (WILLIAM)  - 

Counsel  in  R,  v.  Azzopardi       -  yi.  21 
— ^  —  jR.  V.  DowUng,  R.  v.  Cuffey 
and  others,  R.  v.  Gratiatelli,  R, 
V.  Manning  vii.  381,  467,  983, 1029 

BALLINGABBY  —  Insurrection    at. 

See  R.  V.  Smith  O'Brien         -  vii.  1 

BALLOFFETT,  (CLAUDINE)— Ap. 

pellant  in  Mayor  of  Lyons  v. 
East  India  Company    -  in.  647 

BALLOPPETT  (PIEBBE)-Appel. 
lant  in  Mayor  of  Lyons  v.  Ecut 
India  Company  -  in.  647 

BALTINGLASS— Bepeal  meeting  at  v.  138, 

258,  263, 264,  297 

BAMPOBD  (SAMTJED-'See  R.  v. 

Hunt  and  others           -  -  1. 171 

account  of  -           -           -  i.  183ll 

arrest     „  -           -           -  i.  287X1 

defence  „  -           -           -  - 1.  283 

Bayley,  J.'s  summing  up  as  to  i.  448, 

468, 473, 484 
evidence  in  i2.  v.  Hunt  as  to    i.  219,  340 

remarks  as  to  drilling  by    -  - 1.  284 

sentence  upon         -  -  - 1.  494 

BANBUBY  PEEBAGE  CLAIM. 

See  Table  of  Cases  commented  on. 

BANDON  BBIDGE,  BABONY  OP 

—See  Devon  Peerage  Claim     ii.  717 
limitations  of  -        ii.  717,  721,  746 

BANKTON.     LOBD     (ANDBEW 

M^DOXJALL)— On  10  Anne, 
c.  12,  Patronage  in  Church  of 
Scotland        -  -  rv.  28n 

BANNI8TEB  (SAMUED—Witness 

in  B.  V.  Pearuus  O'Connor  and 
others    •  -  -  rv.  999 

BABING,  (BT.  HON.  PBANCIS)- 

Chancellor  of  the  Exchequer 
alluded  to  in  R  v.  Feargus 
O'Connor         -       m.  App.  A.  1302 

BABBETT  (BICHABD)— Editor  of 

"  The  Pilot."  One  of  the  tra- 
versers in  R,  V.  O^ConndL 
Articles  in  the  "  Pilot."  v.  109, 

167, 162, 164, 181 
TT 
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-▼118 

-  V.  172 

-▼.464 

▼in.  1076 


BABBETT  (RICHABD)-cofi<. 

—  speech  at  Mullingar,  May  14 
-^—  —  MuUaghmast,  October  1 

. Macdonogh  in  defence  of  - 

— ^  See  Barrett  y.  Long 

BABBOW-^ounsel  in  R,  r.  Hunt      - 1. 176 
speech  for  Moorbouie        -  -  x.  273 

BABBT)  J. — Coansel  in  R,  y.  Charles 

Gauan  Duffy  -  •  ti.  306 

BABBTIEOBE   (EABL  OF) -See 

Bioott^d  Peerage  Claim       -n,  908 

BATCHELDOB  (WILLIAM)-See 

Canadian  Prisoners'  Case       m.  963 

BATES    (CHABLES)  —  Witness    in 

R,Y  Howell     .  -  m.  1111 

BATEITBST  (EABL)— Letter  of,  as 

to  seisnre  of  slayes  -  ii.  276li 

—  memorandnm  as  to  the  case  of  John 

South   -  -  -  n.  9841L 

—  Statement  as  to  Lord  Liverpoors  in- 

tention to  create  Peers  for  life  viu.  508^ 

514u 

BATTY  (NICOLAS)— Trial  for  murder 

of — See  R,  ▼.  Bernard  viii.  887,  «*«■ 

BATFOBD — Counsel  In  re  the  Goods 

of  George  3,  deceased    -  1. 1273 

BATTOBD  (A.  a.)  D.aL.--Goan8el 
in  R.  V.  The  Archbishop  of  Can- 
tsrbury     -  -  .  -▼1.419 

-"»  in  The  Ionian  Ships  -         Tnx.  439 

BATLET,  J.— See  R,  v.  Burdett,  R. 
y.  Hunt  and  others,  R,  y. 
Knowles,  R.  y.  Morris,  R,  y, 
Edmonds  and  others,  R.  y.  Car- 
lile,  Redford  y.  Birley  and 
others,  R.  y.  Williams,  R,  y. 
Waddington     .    1.1,171,497,621, 

529,  785, 1033, 1071, 1291, 1339 

R,  y.  Harvey  and  Chiuman,  Doe 

d,  Thomas  y.  Acklam,  Forbes 
y.  CocJtrane^  Bradley  Y,  Arthur, 
Doe  d.  Auchmuty  y.  Mulca^Ur, 
Rowe  y.  Brenton,  and  Harding 

y.  Polloch  II.  1, 105, 147, 171, 245, 

251,  341 

judgment  on  motion  for  new  trial 

in  R,  y.  Burdett  -  -  1. 129 
in  arrest  of  judgment  in 

R.  y.  Burdett  -  - 1. 162 
for  new  trial  in    R,  y. 

Hunt  and  others  -  -  x«  431 

-^ for  new  trial  in  Redford 

y.  Birley  and  others      -  1. 1241 

sentence  upon  Edmonds  and  others  i.  939 

— Mary  Ann  Carlile  1. 1050 

summing  up  in  R,  y.  Dewhurst  and 

others  ...  -1.596 

in  R.  y.  Hunt  and  others       -  i.  431 

in  /?.  y.  Knowles       -  •  i.  518 

in  R.  y.  Morris         -  -  i.  526 

cited  as  to  status  of  inhabitants 

of  conqoefcd  island      •  n.  111« 


BATLET,  J.—cont. 

—  —^  judgment   in   J?,  y.    Harvey 

and  Chapman  -  -  -  n.  68 

—  —  —  in  Forbes  y.  Cochrane    u.  155 
— in  Doe  d,  Auchmuty  y. 

Mulcaster        -  -  u.  248, 248n 

in  Rows  y.  Brenton        IL  283 

m  Harding  y,  PoUoek  iu369 

^— ■ sentence  in  R,  y.  Hunt  n.  108 

judgment  in  R.  y.  Hunt  cited        -  y.  98 

charge  in  R,y.  Watson  cited  -  y.  91 

BEAKES    (COnVSEL)-See    In   rs 

Mr,  Long  WeUesley    -  ii.  916 

BEAN  ( JOHH  W.)— Trial  for  assaults 

ing  the  Queen  .  .         ly.  1382 

BEAUMONT  (LOBD)  -  O'ConneU's 
denunication  of.  See  Jl.  y. 
CConnell        -  -  y.l22 

BECEinTH  (HAJ0B)-Witne8s  in 

R,  y.  Pinn^    >  -  ni.  269 

BEDABD   (ELZEAB)  — See   In  rs 

Bedard  -  -  yn.  973 

BEDFOBD  (PAUL)— See  Canadian 
Prisoners*  Case  -  ni. 

BELKEfAP,  CJ.— His  answers  re- 
specting priyiiege  cited  in.  778 

-— ~  impeachment  of      -  iii.  786  ;  ▼ni.  49011 

BELL  (COUNSEL)  —  See  Manners 
and  Miller  y.  The  Sing's 
Printers  -  -  n.  231 

BELL  (J.  U.)— Counsel  in  J?,  y.  Grant, 

Ranhen,  and  Hamilton  yu.  507 

BELLAMY  ( WILLI^M)-Messenger 

of  the  House  of  (commons. 
Action  against  See  Howard 
y.  Gosset  and  others    -  ly.  839 

BELLASTSE  (SUSAN)-Created  a 

Baroness  for  life  -       yni.  4Mll 

BELLXNOHAM— His  trial  and  execu- 
tion commented  on  it.  856, 883 

BEL80N  (FBEDEBICK)  -43ee  In  re 

Belson  -  -  -         yn.  1132 

BENFIELD  (BICEABB)  —  Sen- 
tenced for  high  treason.  See 
R.  y.  Frost       -  -  ly.  458 

BENGAL  ABMT--See   The  Deccan 

Case   -  -  -  -n.961 

BENNETT,     (aEOBOE)     KC  — 

Counsel  in  R,  y.  O'Conneil    n.  637 ; 

y.l2 

BENNETT    (WILLIAM)— Witne« 

in  R.  y.  ColUns  -  in.  1165 

BENTHAM— As  to  origin  of  law  of 

conspiracy.  ^9% H.y,  Edmonds   1.876 

-^ public  meetings.    See  R,  y. 

Hunt    -  -  -  Z.428B 

BEBENGABIA— Ck>ronation  of         -  l  960 

BEBXELET,  J.— Cited  as  to  descent 
of  honours.  See  Deoon  Peera^fe 
Claim  -  .  .  il699 
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BEENABD  (SIMON  FRANCIS)- 

Trial  as  aoceaaory  hers  to  the 
mnider  of  an  alien  in  Paris  out 
of  the  Queen's  dominions        viii.  887 

James's  speech  for  the  defence  rni.  1002 

— —  See  AeU  iPAccu§ation  in  the  Oxsini 

trial  ...  ym.  1239 
—  aoqaittal.  Scene  in  eourt  -  vm.  1062 
BEST,  J.  (AFTEBWABDS  LOBB 

WYNPOED)-See  /?.  V.  Bur- 
deU  and  others,  JR.  y.  Edmonds 
and  others,  B,  v.  Carlile  and 
others,  Bedford  t.  Birley  and 
others,  B.  t.  WiUiams,  B.  ▼. 
Waddington        1. 1, 171,  785,  1038 

1071, 1291, 1339 

Harvey  and  Chapwum,  Doe  d, 

Thomas  v.  Acklam,  De  Wutz 
y.  Hendrichs,  Forbes  v.  Coch-- 
rone,  Auchmuty  v.  Muicaster, 
Alcoch  v.  Coohe,  Devon  Peer- 
age Claim,  Bloomfield  Peer- 
age Claim  II.  1, 105, 125, 147,  245, 

327,  659,  905 

case  of  the  Serjeants-at  hiw  lu.  1295 

B.  V.  M'Naughton  -  it.  934 

judgment  on  motion  for  a  new  trial 

in  B.  ▼.  Burdett  -  -  i.  Ill 
—_ for  judgment  in  B,  y, 

Burdett  -  -  - 1. 165 
-^— for  new  trial  in  Bedford 

Y.  Birley  -  -  1.1249 

summing  up  in  B»  y.  Burdett        >    i.  47 

in  B,  y.  CarlUe  -  1. 1044 

judgment  in  B,  y.  Harvey  and 

Chapman         -  -  ii.  65 

De  Wutz  y.  Hendricks  ii.  126 

Forbes  y.  Cochrane        ii.  162 

Aleock  y.  Cooke  n.  333 

Devon  Peerage  Claim  ii.  754 


Bloomfield  Peerage  Claim       ii.  909 

judgment  in  Bedford  y.  Birley  cited 

in  B,  y.  O'ConneU       -  •  ▼•  96 

BEST--See  Taylor  y.  Best       -         Tin.  317 

BESSET  (JACaUES)  Ex  parte      yi.  1108 
BESWICE    (BICHARD)  -  Witness 

in  B.  y.  Peargus  O'Connor  and 
others  -  -  -  it.  1017 

BETHELL  (BICHABD),  aC.  (AF- 
TEBWABBS  LOED  WEST- 

BUBT,  L.C.)  — Counsel  in 
Willis  y.  Oipps  -  Tl.  316 

— ^    King  of   Two    Sicilies   y. 

WiUcox  -  -        Tn.l049 

Dimes  T.  Proprietors  of  Grand 

Junction  Canal,  Egerton  t.  Earl 
Broumlow  and  others      Till.  96,  200 

— >  on  Jewish  disabilities  -  Tm.  115 

criticisms  on  the  hearing  of  appeals 

in  the  House  of  Lords  -       Tin.  48111 

—  speech  on  Ck>n8piracj  to  Murder 
Bill.  ControTersj  with  Lord 
Campbell  as  to  f orei^piers  con- 
spiring here  to  commit  murder 
abroad,  and  being  accessories 
here  to  such  murders    -      Tin.  88911 


BETHELL  (BICHABD)— cm'. 

statement  in  House  of  Commons 

about  Bernard's  trial     -  Tin.  1064u 

—  opinion  as  to  the  neutrality  of  Ionian 

Islands  in  the  Crimean  war  Tin.  1229 

BICEEBSTETH,  (HENBT)  COUN- 
SEL (AFTEEWABDS 
LOBD  LANaDALE,  KB.) 

— Counsel  in  Alexander  t. 
Duke  of  Wellington     -  n.  775 

Jephson  T.  Biera        -  in.  596 

See  also  The  case  of  the  Serjeants- 

ai'Law,  The  Duke  of  Bruns- 
wick T.  King  of  Hanover,  The 
Sussex  Peerage  Claim,  In  re 
Island  of  Cape  Breton,  Dyke 

T.  Walford      ti.  83, 85, 299, 699a 

In  re  Bedard         -  -  tii.  973 

judgment  in  Duke  of  Brunswick  t. 

King  of  Hanover  -  -  Ti.  45 
cited  as  to  Petition  of  Bight  In  re 

Goods  of  Geo.  3  -  1. 1288 

references  to  -      t.  17n,  20n,  160ll 

BIGOE    (THOMAS)— See    HUl    y. 

Bigge  -  .  nr.  723 

BIBLET  CHUaH  HOBNBT)— See 

Bedford  y.  Birley  -  1.1071 
BIBMIHOHAM--See  B.  y.  Edmonds  i.  785 
Biots.    See  B.  y.  Howell,  B.  y. 

CoUins,  B.  y.  Lovett   in,  1087, 1149, 

1177 

meeting  on  12  July  1819  at  -  i.  786 

—  resolutions  passed  at  -  i.  786,  828 

Political  Union       -           -  ni.  1156 

magistrates,  conduct  of       -  in.  1851 

BLACXBUBH,  J.  ( ATTEBWABDS 
LOBD  BLACEBUBN)~On 

yerdict  in  B,  y.  Moxon  it.  72211 

on  the  effect  of  non«user    -       tui.  488x1 

on    the    responsibilities  of   public 

officers  -  ni.  510x1,  540xi«  989x1 

BLACHBUBN— Counsel  in  Bedford  y. 

Birley  .  .  -  1. 1078 

opening    speech    in    Bedford    y. 

Birley  -  .  .  i.  1078 
reply  in  Bedford  y.  Birley              1. 1204 


BLACKBUBNE  (FBANCIS)  A.G. 
Ir.   (AFTEEWABDS  L.C. 

OF  IBELAND,)— Counsel  in 

B,  T.  0*ConneU  and  others       ii.  636 

See  also  B,  t.  Dujffy,  B.  t.  John 

Mitchel,  B.  y.  O'Brien  and 
Meagher,  B,  t.  John  Martin, 
The  Limerick  Special  Commis- 
sion   TI.  303, 545, 571, 1077, 1108 

R.    y.    Smith    O'Brien,    B.    y. 

Meagher  -    tii.  1, 1092 


argument  in  B,  y.  OConnell 


opinion  as  to  O'Connell's  case 
statement  as  to  O'Connell's  case 
judgment  in  B,  t.  Duffy   - 
judgment  vaB,  y.  Mitckel  - 
summing  up  in  B.  y.  OBrien 

TT  2 


II.  638j 
641, 658 
n.  656 
n.654 
▼1.307 
TI.564 
TI.591 
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BLACKBUENE  (FEANCIS)-con<. 

judgment  in  R.  v.  Martin  -  vi.  1090 

charge  to  the  Grand  Jury  in  B,  ▼. 

a  Brim  -  -  -  ▼«•  4 

summing  np  in  B,  v.  O'Brien       vii.  292 

samming  up  in  B,  v.  3feagher    vii.  UOO 

indgment  on  irrit  of  error  in  B.  v. 

O'Brien  -  -  vii.  347 

BLAGKSTONEi  J.- As  to  attributes 
of  the  Sovereign.  See  In  re 
Goods  of  Geo.  8  "    .        '•  l^®^ 

_^_  —  ceremony  of  coronation  - 1*  993 

ex>efficio  informations  -    i.  26 

oflSce  of  grand  jury    -  -  1. 137 

privileges  of  Queen-Consort  -  i.  993 

riirht  to  carrj-  arms      i.  576,  601, 

*  1204 

Riot  Act         -  -  -1.38 

nature  of  slavery.   See  Forbes 

V.  Cochrane  -  -  i^*  167 
stealing  by  labourers.    See  B. 

Y.Cobbett  -  '  11.837 
law  in  colonies.   See  Mayor  of 

Lyons  v.  The  East  India  Co.  iii.  705 
issue  of  habeas  corpus  in 

vacation.    See  The  Canadian 

Prisoners*  Case  -         in- 1009 

on  duelling  -  -  -  rv-  618, 1388 

on  privilege  of  Parliament  -  vi.  360 

. on  treason  -  -  -  ^^'  442 

BLAND  (GENEEAL)— Governor  of 

Gibraltar  in  1749  -  ni.  584 

BLESS W -See  Clemontson  v.  Blessig 

BLISS  (OP  THE  COLONIAL  BAR) 

Counsel  in  In  re  The  Island  of 

Cape  Breton    -  -  vi.  293 

BLOOMFIELD  (LOED)— See  5/oam- 

%ld  Peerage  Claim  -  .  n.  905 
BLUNT    (COUNSEL)-See    Gahan 

and  others  v.  Lafitte     -  iv.  1381 

BODE  (BAEON  DE)-See  The  Barm 
de  Bode  v.  /?.,  proceedings  on  a 
Petition  of  Right  -  Ti.  237 

proceedings  in  Parliument  -  vi.  281n 


»<>^^^O.V^i5';1^^^  -  519, 

528,  543, 849 

7J.V.  Fussell,  B.  v.  Williams  and 

Vernon,  B,  v.  Ernest  Jones    vi.  723, 

775, 783 

B.  V.  Dowling,  B.  v.  Cuffey 

and  others,  B.  v.  Granatelh,  B. 

V.  Manning  vii.  381, 467,  982, 1029 

B,  V.  PatCt  B.  V.  Bernard,  B. 

V.  Glover        viii.  3,  891,  899, 1090 

BOEHMEE— "  J*i8  Parochiale  "  quoted  iv.  18 

BOLINGBEOKE  -  Opimon  as  to 
Parliamentary  Reform  of.  See 
B,  V.  Burdett  -  -  -    i.  50 

BOLLAND,  B— See  B.  v.  Fursey     in.  548n 
BOLTON-Meeting  to  promote  ParliV 

mentary  Reform  at       -     I.  Vfif  0^1 


BOMFAS,  S.L.--See  Paddock  v.  For- 
rester and  others  -  rv.  559 

BOND-HUGHES  (PEEDEEICK)— 

Witness  for  the  Crown  in  B.  v. 
O'ComuU        -  -  -▼188 
information  against,  applied  for     -  v.  10& 

BONHAM    CAETEE  —  Counsel  in 

B.Y.WiUiams-  1-1292 

BONN  YMU  IE— Skirmish  at   -  -1.683 

defendant's  account  of  - 1.  725 

evidence  as  to        i.  685,  697,  704, 

711, 715,  720 
BOOTH  (JOHN  BAY)— Witness  in 

iJ.  V.  Coains    -  -  in.  1157 

BOETHWIGH  (PETEE)— Counsel  in 
De  Haber  v.  Tlie  Queen  of 
Portugal  -  -  viii.  71 

BOSANQUET  cSEEJEANT)  CAP- 

TEEWAEDS  J.)— Counsel  in 
Deccan  Case,  The  King  on  the 
prosecution  of  George  Norton, 

&c.       -  -  -  n.  961, 1003 

See  also  Jephson  v.  Biera^  Mayor 

of  Lyons  v.  Ea^t  India  Com- 
pany, Camoys  Peerage  Case,  In 
the  matter  of  the  Setjeants-ai- 
Law,  Pisani  v.  Lawson  in.  591|  647, 

1291, 1295, 1314 

Argument  in  Deccan  Case-  n.  967 

The  King  on  the  prosecution 

of  George  Norton,  &c.  -  n.  1008 
opinion  in  Bedreechund  v.  Elphin- 

stone  -  -  -  11.405 
on  special  commission  for  Bristol, 

1832  -  -  -  -  in.  1 
one  of  the  Lords  Commissioners  of 

the  Great  Seal  in  1835  -  m.  591 
samming  up  in  B.  v.  Dixon  -          ni.  1281 

BOSHELL  (MAETIN)— Trial  for  se- 
ditious conspiracy.  See  B.  v. 
ODonnell  arid  others  -  vri.  637 

BOUENE    (HENEY)  —  Witness   in 

B.y.  Howell     -  -         m.  1097 

BOVILL  (WILLIAM)  (APTEE- 
WAEDS   C.J.    OP    CJ.)— 

Counsel    in    Munden    v.    The 

Duke  of  Brunswick      -  vi.  406 

,        De  Haber  v.  The  Queen  of 

Portugal  -  -  vui.  72 

BOWDEN  (SAMUEL  WILSON)— 

See  Esposito  v.  Bowden,  Avery 

V.  Bowden        •  vm.  807,  1088 

BOTD  (SIE  EOBEET)-  Governor  of 

Gibraltar  in  1791  -  m.  503 

BOTLE   (EIGHT  HON.   DAVID) 
(LOED  JUSTICE  CLEBX) 

—See  B.  V.  Hardie      -  - 1.  609 
Earl  and  Countess  of  Strath- 
more  V.  Laing  -           -  -n.  210 

Glasgow    Cotton    Spinnersl* 

Case     -  -         m.  1285 

...  summing  up  in  B,  v.  Baird  i.  1351 

n  B.  V.  Spiers  -  i.  1358 
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BOTLE  (EIGHT  HON.  DAVID) -oon/. 

jadgment  in  Earl  and  Countess  of 

Strathmore  v.  Laing     -  ii.  210 

Glasgow   Cotton    Spinners* 

Case     -  -  .         III.  1289 

BOTLE  (ROGER)— See  Cork  Pbbr- 

AQB.    LimitatioQS  of    -    n.  717,  721 

BRACTON— As  to  the  coroDation  oath  i.  992 

as  to  justices  of  the  CouTt  of  Kind's 

Bench  -  -  .         m.  1325 

BRADLATJGH  (CHARLES)— Pro- 
ceedings in  House  of  Commons 
regarding  Parliamentary  Oath  - 

VIII.  19111, 19211 

BRADLEY  (COLONEL)— See  Brad- 
ley V.  Arthur    -  -  -n.  I7I 

BRAIEWELL,  B.  (AFTERWARDS 
LORD        BRAHWELL)— 

Answer  to  questions  to  the 
judges  in  The  Fermoy  Peerage 
Claim  -  -  -  VIII.  735 

See  Mansell  v.  R,       viii.  831,  851,  852 

judgment  in  Mansell  v.  R,  viii.  869 

BRANDON  (DTJEE  OF). 

See  Hamutom. 

BRAZFIELD   (LORD) -Conduct  of, 

at  political  trials    i.  663n ;  vn.  546ll 

BRENNAN  (JOSEPH)- See  R,  v. 

Martin-  -  -   vi.  941,  949 

Proposal  for  immediate  insurrection 

in  Ireland  -  -  vn.  110 

BRERETON  (LIEUT. -COLONEL) 

— See  R,  V.  Pinney      -  -  iii.  U 

court-martial  held  on  -  iii.  30ll 

sentence      -  -  -  m.  I313 

BREWSTER  rABRAHAH)  aC. 
(AFTERWARDS  LORD 
CHANCELLOR  OF  IRE- 
LAND) —  Counsel  for  the 
Crown  in  R,  v.  O^ConneU        -    v.  12 

in  Sixmile-bridge  case        -       vm.  1082 

BRICE    (WILLIAM    DIAFER)- 

Witness  in  R.  t.  Pinney  iii.  418 

BRIDGEWATER  (3RD  DUKE  OF) 

viii.  195,  21311 

7TH  EARL  OF— hi*  will.     See 

Egerton  v.  BrownUnv   -         yiii.  193 

BRIGHT    (RT.    HON.    JOHN)- 

Speeches  quoted  -         iv.  962ll 

BRIHTRIC— Coronation  of     -  - 1.  957 

BRISTOL— Biots  at  See  Charge  of 
Tindal,  C»J.,  to  Chrand  Jury 
on  Special  Commission  R.  v. 
Pinney  -  -  -  m.  1^  H 

C^rtist  meeting  at  -       iii.  105621 

BROADHURST  (NATHAN) -See 

R,  V.  Dewkurst  -  - 1.  529 

sentence  upon  -  -  - 1. 606 

BROGHILL,    BARONY    OF -See 

Devon  Peerage  Claim  -  -11.  717 

BROMFLETE  (HENRY  DE)— Crea- 
ted  Baron  de  Vescy  by  writ.  See 
Egerton  v.  Broumiow   -       yiii.  21911 

I 


BROMLEY— Motion  against  the  Sep- 
tennial Act  by.  Cited  in  R.  v. 
Edmonds  and  others     -  - 1.  841 

BROOKE— Cited  as  to  riot  and  unlawful 

assembly.    See  R,  v.  Hunt     i.  434n 

BROOKE  (JOHN)— Witness  in  R,  v. 

Fursey  -  -  -  m.  545 

recalled  -  -  m.  555 

BROS  (THOMAS)— Boyal  Commis- 
sioner to  inquire  into  the  state 
of  the  Criminal  Law  in  the 
Channel  Islands.    His  reports  - 

VIII.  1127 
BROUGHAM  (HENRY)  COUNSEL 
(AFTERWARDS      LORD, 

L.C.)— Counsel  in  Queen  Caro- 
line's Claim  to  be  Crovmed,  R. 
V.  WiUiams      -  -   i.  953, 1291 

B,  ▼.  Harvey  and  Chapman,  A,G. 

V.  Thornton,  Bradley  ▼.  Arthur, 
Rowe  V.  Brenton,  Harding  v. 

Pollock-   II.  3, 136, 17611,  253,  345 

See  also  Devon  Peerage  Claim, 
Alexander  v.  the  Duke  of  Wel- 
lington, and  In  re  Mr,  Long 
Wellesley  -        ii.  659, 763, 911 

Cameron  v.  Kyte,  Mayor  of  Lyons 

V.  East  India  Company  m.  807,  647 

Presbytery  of  Auchterarder  v.  Kin- 

noull,  R,  V.  Earl  of  Cardigan, 
Hill  V.  Biggt,  Lord  Advocate 
V.  Lord  Dunglas,  Ferguson  v. 
KinnouU,  R,  v.  M*Naughton, 
Shore  v.  Wilson       iv.  U,  646,  730, 

751,  809,  932, 1371 

The  Duke  of  Brunswick  v.   The 

King  of  Hanover,  The  Sussex 
Peerage  Claim,  Willis  v.  Gipps, 
Dyke  V.  Walford       vi.  69,  85,  317, 

699 

R,  V.  Smith  O'Brien,  R,  v.  Duffy, 

In  re  Bedard      vii.  875,  95811,  973 

Dimes    v.    Grand  Junction    Ca- 

nal, Egerton  v.  Brownlow,  The 
Wensleydale  Peerage  Case     viii.  85, 

193, 479 

defence  in  R,  v.  Williams  -  1. 1307 

effect    of   speech    o^    in    R.    v. 

Williams  .        1. 130811, 1318n 

argument  on  motion  for  new  trial  in 

jR.  V.  Williams  -  -  1. 1327 

—  speech  of,  before  Committee  of  the 

Privy  Council  in  support  of 
Queen  Caroline's  Claim  -  i.  953 

—  reply  -  -  -  1.1028 
argument  in  Bradley  v.  Arthur      11.  I79 

196 

A,G.  V.  Thornton      -  n.  138 

in  Devon  Peerage  Claim        11.  737 

judgment  in  Alexander  v.  the  Duke 

of  Wellington    -  -  n.  773 

In  re  Mr.  Long  Wellesley      n.  924 

—  speech  in  R.  v.  Harvey  and  Chap- 

man     -  -  -  -  II.  27 

—  action  against,  by  Dicas     -  m,  589 
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BBOUGHAM  (HENRT)-con/. 

relations  with  Lord  Lyndhorst    in.  688n 

judgment  in  Mayor  of  Lyons  v. 

£!a$t  India  Company   -  in.  704 
present  at  arg;ament  in  Stockdale  v. 

Hansard  (2nd  action)  in.  76^ 

interposes  as  amictts  curia  -  in.  812,  824 

speech  as  to  Vincent  -       in.  108011 

remarks  as  to  bail  in  R,  t.  Collins 

ni.  116211 

speech  as  to  Collins  and  Lovett   in.  1183 

—  as  to  Stephens  -         ni.  1198 

Bee  In  the  matter  of  the  Serjeants' 

at'Law  -  -        m.  1294 

opinion  in  Presbytery  of  Auch- 

terarder  ▼.  KinnouU     -  -  rr.  11 

Lord  Cockbum's  criticism  of  -  it.  12 

Ferguson  v.  KinnouU         -  IT.  809 

judgment  in  Hill  v.  Bigge  -  it.  730 

opinion  in  Lord  Advocate  t.  Lord 

Dunglas  -  -  it.  762 
opinion  in  favoar  bf  ai&rming  judg- 
ment in  R,  y.  0*Connell           -  t.  846 

speech  as  to  Lay  Peers  Toting  on 

judicial  questions  -  -  t.  911 

opinion  in   The  Duke  of  Bruns* 

wick  T.  The  King  of  Hanover  -  ti.  75 

in  The  Sussex  Peerage  Claim  ti.  112 

on  writ  of  error  in  R,  v.  Smith 

(TBrien  -  tii.  378 

Dimes  t.  Proprietors  of 


in 


the  Grand  Junction  Canal    Tin.  107 

in  Egerton  t.  Earl  Brown- 
low  and  others  -  -         Tin.  266 

Wensleydale  Peerage  Case,  Speech 

on  Motion  of  Reference         Tin.  622 

>— —  speech  in  Committee  for  Priri- 

leges     -  -  -         Tin.  680 

on  the  proposal  to  create  peers  in 

1832     -  Tin.  SOln,  620,  623 

BEOWN  (JAMES) -See   Canadian 

Prisoners^  Case  -  in.  966 


BEOWN— See  R.  v.  Brown 


IT.  1369 


BEOWN  (NEALE)— Witness  for  the 

Crown  in  R.  v.  (yConnell        -  t.  246 

BEOWN   (WnJiIAK  HENEY)- 

Warden  of  the  Fleet,  witness  in 
Dicas  y.  Lord  Brougham        in.  574 
BEOWNE— See  R,  v.  Browne  1. 1370 

BEOWNE  (JOHN)— Witness  for  the 

Crown  in  jR.  t.  O'Connell  -  t.  219 

BEOWNLOW  (EAEL)-See  Kgertan 
T.  Earl  Brownlow  and  •there  - 

Tin.  198 

BEnCE--See  KmaHT-BBUOB. 
BEUNEL  aSAMBAED)  — Witness 

in  R,  T.  Ptiiii«y  -  in.  461 

BEUNSWICK  (THE  DUHE  OF)— 

See  The  Duke  of  Brunswick 
Tk  The  King  of  Hanover ^  Mun* 
den  T.  The  Duke  of  Brunswick  ti.  83, 

403 


BUCHANAN  (GILBEET)  -  Appel- 

lant  in  Jephson  t.  Riera  -       m.  591 

BUGHLE    (THOMAS    HENET)- 

Attack  on  Coleridge,  J.    See 
R.y.Pooley     -  -     Tm.l089n 

BXJLOIN  (HENET)-Witne8s  in  R. 

y.Pinney  -  -  ra.l93 

BTJLKELET     (VISCOUNT)  -  Sec 

Bloon{field  Peerage      -  n.  905 

BULLEE  (J,)— Cited  as  to  actions 
against  public  officers.  See 
Gidley  Y.  Palmerston   -  1.1271 

^^-  cTidence  admissible  in  trial  for 

conspiracy        .  -  1. 1253 

BULLEE  (CHAELES)-Counsel  in 

Willis  T.  Gipps  -  TI.  314 

BULWEE(EEV-JAll[ES)-WitneBs 

in  R.  T.  Pinney  -  m.  449 

BUEDETT  (SIE  FEANCIS)-See 

R.  T.  Burdett  -  -  -     il 
address   to  electors  of  Westmin- 
ster      -           -           1. 1,6, 10,  14a 

Best,  J.*s  remarks  on  -  -  i.  47 

—  criminal  information  against  -     i.  4 

defence  of  -  -  -  -  i.  23 

Denman's  opinion  as  to  Terdict  in 


U.  T.     -           -           -  1.5611 

letter  to  Lord  Sidmouth      -  -     i.  3 

motion  for  new  trial  in  R,  t.  -  i.  56 

in  arrest  of  judgment  - 1. 156 

returned  to  Parliament       -  -  i.  7b 

sentence  upon         -           -  - 1. 170 

Terdict  against        -           -  -  it  56 

BUEOE  (WILLIAM)  KC-^Jounsel 

in  Cameron  r.  Kyte     -  in.  618 

^— -  Hill  T.  Bigge  and  others.  Lopes 

T.  Burslem,  GcJian  and  others 

T.  Lqfitte        -  IT.  725, 1335, 1381 

•— The  Bailiff  and  Jurats  of  the 

Royal  Court  of  Guernsey       ti.  170 

BUEOES  (DANIEL)-Witness  in  R. 

T.  Pinney  -  -  ni.  351 

BUEEE  (MAETIN)-One  of  the 
jurors  in  R.  t.  Duffy,  questions 
witnesses  -  tii.  892,  893,  898, 


cheers  speech  for  defence   -  tii.  903 

See  also      -  tii.  958,958b 

BUEEE  (F.) —Counsel  for  petitioner 
in  The  Fermoy  Peerage  Claim 

Tni.730 

BUEEE    (HENET    THOIIAS)- 

Witness  in  B,  t.  Smith  O'Brien 

▼m.lOl 

BUENE  (COUNSEL)— See  Taaffs  t. 

Downes    -  -  -        'm.  1320 

BUENET  (BISHOP)  — Memorial  to 

Princess  Sophia  by       -  - 1. 857 

as  to  state  of  clergy  of  English 

Church  -  -  I.1S14 

BUENLEY— Meeting  to  promote  Par- 
liamentary Eeform  near  - 1-  539 
—  caation  published  by  magiatratfls  of  i.  571 
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BUBON— See  Burofi  ▼.  i>emiiafi.  Tres- 

pans^  Slave  Trade        -  ti.  526 

BUBSLEK  (IIETJT.  GODOLPHIH 

JA1DBS)*-See  Lopez  Y,  Bun- 

lem        '  '  -  IT.  1831 

BITBTON  (J.)— See  B.  y.  (/Conneil 
and  B.  v.  Forbes  and  others 

II.  649, 989 

ohaiyre  ta  the  Grand  Jary  in  B.  ▼. 

O'Omnai        -  -  -     ▼.  6 

sentences  the  traversers      -  ▼.  729 

see  B,  ▼.  Charles  Gavan  Duffy     n.  303 

BUBTON  (J.  H.)~-At  to  special  oom- 

missionfl  for  trial  of  treason      i.  6Usi 

cited  as  to  version  of  Bible  need  in 

Scotland  -  •  ii.  237ll 

BTJBY  (JOHN)— See  B.  v.  Dewhwst   i.  529 

sentence  upon         -  -  i.  607 

BUSH  (JAMES)— Witness  in  B,  v. 

Pmney  ...  m.  231 

BUSHE,  L.C  J.  of  KB.  dBELAKD) 

—See  B,  V.  (yConnell  and  B, 

V.  Forbes  -  -   n.  629,  989 

charge  in  B.  v.  Forbes  ii.  957 

judgment  in  B.  v.  O'Connell  ii.  651 

charge  to  Grand  Jury  at  Mary- 
borough Special  Commission, 
1882.  See  B,  v.  John  Delany 
and  others        -  -         ni.  1262 

sentences  on  prisoners        -         iii.  1271 

charge  at  the  Maryborough  Special 

Commission    cited    m    B,    v. 
(yConneil  -    v.  106,  187 

speeches  u;ainst  the  Union  cited  in 

B.  V.  O'ConneU      r.  432,  500,  507 

BUTLEB  (GHABL£S)-Joint  Editor 
of  Co.  Litt.  Note  denying 
power  to  create  peers  for  life, 
attributed  to  vm.  51411,  668 

on  the  oath  of  allegiance    -         Tin.  119 

BUTT  (ISAAC),  a,C.-Counsel  in  iJ. 
V.  O'Brien,  B.  v.  0*Doherty, 
B.  V.  Martin      -    vi.  571,  832,  925 

B,  v,  Duffy,  B,  V.  M'Manus, 

vn.  797, 1087 
— —  speech  for  the  defence  in  B,  v. 

(yBrim  -  -  ▼1.587 

B,  V.  CDoherty         -  vi.  896 

B,  V.  Martin  -  -  ri.  998 

B.  Y.Duffy    -  -  ▼11.899 

B.  V.  M'Manus         -        vii.  1090 

BTLES  (SBBJEANT)  (AFTEB- 
WABDS  A  JUSTICE  OF 

C.P.) — Counsel   in    Taylor  v. 

Best  and  others.     See  B,  v. 

Qlover  -  -  vm.  882, 1090 

BYHG    (SIB    JOHH)- Letters   to 

Hobhouse    as    to    Manchester 

meetmg  in  1819  - 1. 1381, 1382 

BYNKEB8H0EK--Cited  as  to  righu 

of  war  -  -  n.  1007  >  ▼!"•  474 
~^-  neutrality  of  protected  state  vin.  456 
diplomatic  privilege,  disapproved  viu.  77i 

380,89^7 


I 


BTBNE  (JAMBS)— Witness  in  B.  ▼. 

Pinney-  -  -  in.  468 

BTBON    (LOBD)  —  Speech    on    the 

Framework  Bill,  1812    -      in.  1305n 

Pirated  edition  of    "  Cain/*      See 

Murray  v.  Benbow  i.  1370n ;  rv>  1409 


CAIBNS  (HUGH)  aC.  (AFTEB- 
WABDS     LOBD     CHAN- 

CELLOB)— Counsel   in  King 

of  Two  Sicilies  v.  WUleox    vn.  1049 

-  cited  as  to  prerogative  of  Crown  in 

regard  to  peerages  -  ii.  743lL 
^-—  on  creations  of  Scotch  Peers.    See 

The  Fermoy  Peerage  Claim    - 

▼m.  723n 
CALDEB     (JOHN)— See    Colder   v. 

Halhet^  -  -  iv.  482 

CALLAH  (ILABGABET)— See  B.  v. 

Duffy  -  -      ▼ii.948n 

GAIiLENDEB    (BICHABD    BOU- 

CHEB)  — Witness   in   B,    v. 

Pinney  -  •  -  m.  447 

CAJCDEN  (LOBD)— Opinion  of,  as  to 

libel  -  .  -  -1.71 
remarks  of  Scarlett  as  to    -  -   i*  72 

CAKELFOBD  (LOBD)— -Ueferenoe  to  i.  873 
GAJCELON — Treasonable  proceedings 

in  1820  at         .  -  -  i.  681 

CAMEBON  (DONALD  CHABLES) 

See  Cameron  v.  Kyte  -  iii.  607 

CAMPBELL  (JOHN,  AETEB- 
WABDS  JLrQt.  (COUNSEL), 
L.C.J. ;  AND  L.C.)- Counsel 
in  Harding  v.  Pollock  -  ii.  345 

B,  V.  Pinney,  B,  v.  Fursey,  Dicas 

V.  Lord  Brougham,  Mayor  of 
Lyons  v.  The  East  India  Com* 
pony,  Stockdale  v.  Hansard, 
The  Canadian  Prisoners*  Case, 
B,  V.  HoweU,  B.  v.  Collins,  B. 
V.  Lovett,  B,  V.  Stephens,  The 
Ca$e  of  the  Sefjeants-at-Law, 

JnreCuUy  m.  543, 590,  693,  734» 
965, 1148, 1151, 1177, 1189, 

1295, 1316 

Presbytery   of  Auchterarder   ▼. 

KinnouU,  B,  v.  Frost,  B.  ▼. 
Oxford,  B.  V.  Hetherington,  B, 
V.  Earl  of  Cardigan,  jR.  v. 
Peddie,  B.  v.  Holberry,  B,  v. 
O'Connor,  Shore  v.    Wileon  iv.  U, 

129, 500,  566,  608, 1345, 1347, 

1360, 1378 

See  also  Kielley  v.  Carson,  Hill 
V.  Bigge,  Ferguson  v.  Kinnoull 

rr.  669, 723, 786 

B,  V.  aConndl     -  -  ▼.  1 

The  Duke  of  Brunswick  v.   The 

King  of  Hanover,  The  Sussex 
Peerage  Claim,  Qray  ▼.  B.     • 

▼z.  69, 85, 127 

jR.  V.  Smiih  O'Brien^  Gorkam  v. 

Bi^iop  qf  Easier         wu.  Zli,  1071 
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CAMPBELL  (JOHN)-con/. 

WadstDorth  v.  The  Queen  of  Spain, 

De  Haber  ▼.  The  Queen  of 
Portugalf  Dimes  v.  The  Pro- 
prietors  of  the  Grand  Junction 
Canal,  Miller  ▼.  Salomons,  The 
Wensleydale  Peerage  Case,  The 
Fermoy  Peerage  Claim,  Espo^ 
siio  y.  Bowden,  Mansell  v.  R, 
(in  error),  R.  v.  Bernard,  Reid 
V.  Hoskins,  R.  v.  Truelove, 
R,  V.  Tchorzewski     vm.  58,  68,  85, 

111,  479,  729,  807, 831,  887,  899, 

1084, 1091 

as  to  opinion  attribated  to  Holt, 

C.J.,  respecting  rights  of  sol- 
diers in  case  of  riot       -  - 1.  38ll 

opinion  as  to  effect  of  Treasury 

minutes  -  -  n.  773ll 
cited  as  to  prerogative  of  the  Crown 

in  regard  to  peerages  -  ii.  743ll 
arguments  for  defendant  in  Dicas 

V.  Lord  Brougham        -  iii.  578, 588 

for  Croirn  in  Mayor  of  Lyons 

V.  East  India  Company  in.  693 

in  Stockdale  v.  Hansard       in.  734, 

741 

-  speech  for  defence  in  1st  action      ui.  727 

argument  on  demurrer  in  second 

action    -  -  •  iii.  748 

member  of  Select  Ck)mmittee   in 

Stockdale  y.  Hansard  -  in.  842 

■  argument  against  quashing  return 

in  Canadian  Prisoners'  Ca^e  in 
Court  of  Queen's  Bench  in.  965,  991 

showing  cause  against  attach- 
ment    -  -  -         in.  1022 
reply           -           -           -       m.  1025n 

counsel  in    Canadian    Prisoner^ 

Case  in  Court  ot  Exchequer  in.  1032 

opening  speech  for  the  Crown  in 

R,  v.  Howell    -  -         in.  1090 

reply  -  -  -  m.  1126 

opening   speech  for  the  Crown  in 

if.  y.  Collins  -  -  in.  1151 
reply          -           -           -         m.  1174 

opening  speech  for  the  Crown  in 

R,  y-  Lovett      -  -  in.  1179 

opening  speech  for  the  Crown  in 

R,  y.  Stephens  -  -  in.  1191 

reply  -  -  -         in.  1230 

speech  as  to  reading  Riot  Act       in.  1317 

opinion  as  to  disposal  of  Canadian 

prisoners  -  -  in.  1347 
as  to  proclamation  of  martial 

law  in  Canada.  -  -         in.  1353 

— ^ as  to  high  treason  by  aliens  in.  1357, 

1358 

■        as  to  establishment  of  colonial 

criminal  court  -  -  in.  1362 

R.  y.  Frost  opening  speech  iv.  129 

argument  before  the  judges  ly.  470 

' R.  V.  Oxford,  speech         .  -  ly.  500 


CAMPBELL  (JOHN)— con/. 

if.  y.  Hetherington,  speeches        u  566, 

580 

if.  y.  Earl  of  Cardigan,  speech 

IV.  608, 667ll 

if.  y.  Peddie,  speech  -         iv.l345 

if.  y.  Holherry,  speech       -  nr.  1347 

if.  y.  Feargus  O*  Connor,  speeches 

IV.  1360 

Shore  y.  Wilson,  argument  iv.  1372 

judgments  in  lA>rd   Advocate  y. 

Lord  Dunglas,  Ferguson  y.  Kin- 
nouU,  and  Lopez   y.  Burslem 

IV.  765, 826 

his  Liyes  of  the  Chancellors  re- 

ferred to  -         IT.  604IL,  605n 

on  duelling  -  -  -         ly.  667ll 

on  criminal  informations  for  libels  iv.  1361 

opinion  in  favour  of  reversing  judg- 
ment in  if.  y.  O'Connell  •  v. 

speech  as  to  Lay  Peers  voting  on 

judicial  questions         •  -  v. 

)  opinion  in    The  Sussex   Peerage 

Claim   -  -  -  VI.  113 

on  writ  of  error  in  if.  y.  Smith 

O'Brien  -  -  vii.  379 

judgment  in  Oorham  y.  Bishop  of 

Exeter  -  -        vn.  1078 

— De  Haber  y.  The  Queen  of 

Portugal  -  -  viii.  74 

Wadsworth  v.  The  Queen  of 

Spain   ...  yiii.81 

opinion  in  Dimes  v.  Proprietors  of 

Grand  Junction  Canal  vm.  108 

judgment  in  Miller  v.  Scdomons  viii.  188 

Wensleydale    Peerage    Case,    re- 

ference to        -  -         VIII.  517 

r  — ^  speech  on  motion  of  reference 

VIII.  565 

moves  that  Lord  Wensleydale 

may  be  heard  by  counsel        vm.  632 

— speech  on  motion  to  consult 

the  judes         -  -  vm.  636 

-  ^—  speech  in  debate  on  the  report 

vin.  716, 717 

-  The    Fermoy     Peerage      Claim, 

Speech  in  Committee  for  Privi- 
leges    -  •  -  yiii.  784 

judgment  in  Esposito  y.  Bowden  viii.  811 

Mansell  y.  if,  (in  error)      viu.  840 

criticisms  on  Sir  B.  Bethell's  state- 
ment as  to  conspiracy  to  munler 

vm.889n 

charge  to  Grand  Jury  in  B.  v. 

Bernard  -  «.         yui.  893 

summing  up  in  if.  y.  Bernard    viii.  1054 

•  comments  from  diary  vin.  1063lL,  1096n 

CAMPBELL  (JAMES)— Counsel  in 

Jephson  y.  Riera         -  iii.  596 

CANADA — ^rebellion  in.  See  Canadian 
Prisoners*  Case,  R.  y.  Cardinal 

III.  963, 1293, 1347|  1353-1364 
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CAinnNGh—As  to  public  meetings      i.  180n 

CANTERBURY  (THE  ARCH- 
BISHOP OF)— See  JR,  V.  The 
Archbishop  of  Canterbury        ti.  409 

CANTERBURY  (RIGHT  HON. 
CHARLES  MANNERS 
SUTTON,     VISCOUNT)- 

£x-Speaker.  Petition  of  Hight 
for  loss  of  fumitore,  &c.,  in  the 
fire  at  Westminster  Palace,  1884 

nr.767 

CARDIGAN  (JAMES,  EARL  OF) 

— ^Trial  before  the  House  of 
Peers  for  felony  -  iv.  601 

CARDINAL      (JOSEPH      NAR- 

CISSE)~Trial  of,  for  high 
treason  -  -  -         m.  1393 

CARHAMPTON   (EARL  OF)-See 

Bloomfield  Peerage  Claim         u.  908 

CARLETON  (WILLIAM)— Witness 

for  the  d^ence  in  H,  y.  JDuffy  vii.  940 

CARLILE  (JANE)— trial  for  seditious 

libel  of-  -  -  1.1365 
conviction  of           -            -          i.  1036ll 

GARULE  (MARY  ANN)— See  R, 


V.  Carlile 
defence  of  - 
sentence  upon 


1. 1033 
1. 1037 
1. 1050 


CARULE   (RICHARD)— See  B,  v. 

Carliie-  -  -  u.  459 

Abbott,  C.  J.'s  remarks  as  to  trial 

of        -  -  -  1.1367 
summing  up  in  first  trial  for  blas- 
phemy of,  1819             -          IV.  1423 

in  second  trial  of,  1819       -  1. 1387 

conviction  of  -  -  i.  296ll 

Hunt's  disavowal  of  principles  of 

1. 296, 312n 

required  to  give  security  for  life  i.  494ll 

Scarlett's  remarks  as  to      -  - 1.  407 

tried    for    sedition.      See    li.  v. 

Carlile              -            -  ii.  459 

address  to  the  jury  by         -  ii.  475 

conviction  of           -            -  n.  593 

sentence  upon         -            -  ii.  617 

CAROLINE    (QUEEN) -See    Queen 


CARSON  (WILLIAM)-Speaker  of 
House  of  Assembly  at  New- 
foundland, action  against.  See 
Kielley  v.  Carton         •  it.  669 

CARSTARES— Arrest  for  high  treason 

of        -  -  -  1. 763n 

CARTLEDGE  (JAMES)— Defendant 
in  R,  V.  Feargua  O*  Connor  and 
others    .  .  -  iv.  939 

witness  for  the  Crown         -  rv.  1026 

CARTWRIGHT  (MAJOR  JOHN)- 

See  R,  V.  Edmonds  -  i.  785 
bill  of  rights  and  liberties  prepared 

by       -  -  -  1. 787, 804n 

defence  of  -  -  -  i.  870 

Denman's  speech  in  mitigation  of 

punishment  of  -  -  -  i.  928 

evidence  as  to         -  -  - 1.  810 

Hill's  defence  of      -  -  -  i.  853 

sentence  upon         -  -  -  i.  948 

Jefferson's  letter  to,  on  law  of  blas- 
phemy -  -  -  IV.  576 

CASHMAN— Execution  of       -  i.  332ll 

CASTELCICALA         (PRINCE)- 

Sicilian  Envoy  in  London,  cor- 
respondence with  Lord  Falmer- 
ston       -  -  -  VII.  981 

prosecutes  under  Foreign  Enlist- 
ment Act  See  R.  v.  Grana- 
tdli       '  -  -  VII.  979 

CASTELL    (ANTONIO)-See  Jeph^ 

son  V.  Riera     -  -  ni.  592 

CASTLECOOTE,  BARONT  OF— See 

Fermoy  Peerage  Claim         viii.  723 

CASTLEREAGH  (IiORD)-Death  of, 

referred  to         -  -  -  ii.  43 

Letter  to  Count  Foscari  against  the 

annexation  of  the  Ionian  Is- 
lands   ...       vin.  436ll 

CATO  STREET  CONSFIRACT. 

See  Thistlbwood. 

CHADWICH  (WILLIAM)— Trial  for 

seditious  conspiracy  and  unlaw- 
ful assembly.  See  R,  v. 
Ranhin  -  -  vii.  715 


Carolint^s  Claim  to  be  Crowned  i.  949    CHAMBERS      (SIR        CHARLES 
bill  of  pains  and  penalities  agumst  1. 1348  HARCOTJRT)— See    Bedree- 

memorial  to  the  King  by    -  - 1. 949  ,  chund  v.  Mphinstone  and  The 

prayer  oC  to  be  heard  by  counsel  -  i.  951  !  ^^^    ??    '^  prosecution 

report  of  0>mmittee  of  Privy  Coun-  GeorgeNorton,  Esq,,  &c.  n. 

cil  as  to  claim  of  -  1. 1030    CHAMBERS  (MONTAGU)— Counsel 


K, 


reference  to  -  -  -  ii.  23 

CARPENTER  (LANT)— Witness  in 

R.  V.  Finney    -  -  iii.  178 

CARPENTER     (WILLIAM) -Wit- 
ness in  R.  V.  Fursey    -  ni.  562 

CARRINGTON  (SIR  C.  EO-As  to 

public  assemblies  -  i.  428ll 

CARRnrOTON         (FREDERICK 

AUGUSTUS)  —  Counsel    in 
Stochdale  v.  Hansard      iii.  739|  951 


in  R,  V.  Granatelli       -  vii.  983 

speech  for  defence  -  -        vii.  1025 

^^-  Counsel  in  Wadsworth  v.  The 
Q^een  of  Spain,  Taylor  v. 
Best,  R,  V.  Glover  vm.  58, 327, 1090 

-»—  argument  in  support  of  rule  in 
Wadsworth*  v.  The  Queen  of 
Spain  -  .  .  viii.  64 

CHAMBRE,  X— Cited  as  to  fugitive 

slaves  -  -  -  u.  294 
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CHANNELL  (SEBJEANT)  (AF- 
TERWARDS A  BARON 
OF  THE  EXCHEQUER)— 

Counsel  in  Miller  ▼.  Salomons 

Tni.  116, 141 

jadgment    in  Mansell    ▼.   R,  (in 

error)  -  -  -  ym.  871 

CHAPFELL  (GEORGE  Bj— Witness 
in  B.  y.  Feargus  O*  Connor  tuuL 

IV.  1166 


966, 1002 

1.968 

n.3a7 

1.969 
1.1004 


others   - 

CHARLES  1-^Coronation  of  • 
'  '  ■  marriage  -  -  - 
grant  by      - 

CHARLES  2~Goronation  of  - 
marriage     -  -  - 

CHATHAM  (LORD,  L.C  )— See  In  re 

Goods  of  George  8,  deceased    1. 1273 

cited  as  to  Wilkes's  case    n.  87 ;  ra*  846 

CHELMSFORD  (LORD,  L.C.)-Cited 

as  to  the  Wiltes  Peerage  Claim 

n.  682x19  68811 

as  to  the  prerogative  of  the 

down  in  regard  to  dignities. 

See  Thbsiobb  -  -  n.  74811 

CHILTON  (G.).  aC— Counsel  in  Dyke 

w.  Walford       -  -  vi.  706 

CHITTY'S  "Prerogative"  cited  in  B, 

▼.  O'ConneU    -  .  ▼.  436 

CICERO— Cited  as  to  libel  i.  63,  79, 164 

CLAHRICARDE  (MARQUIS  OF) 

— Remarks    as  to  Lay    Peers 
votizig   on    judicial   questions. 
See  B.  T.  O'Conndl     -  v.  912 
See    also     Wensleydals     Peerage 

Case      '         -        Tin.  629,680 

CLARE  (LORD)— Speech  on  the  Union 

cited  in  B,  v.  O'Coimell  v.  604 

CLARENDON   (LORD)— Articles  of 

impeachment  of  -  i.  969 

..— — i  as  to  the  conduct  of  judges  of  the 

time  of  dharles  1  -  i.  901 

cited  as  to  judicial  corruption  ii.  809 

CLARENDON     (LORD)      (LORD 
LIETTTENANT  OF    IRE- 

LAND)  — See    B,   v.    Smith 
O'Brien,  B,Y.l>Hjfy   vn.  264,  960n 
References  to  -  -  yi.  683,  608 

CLARK  (SIR  JAMES)— Witness  in 

jR.  V.  Paie        -  -  Tin.  8 

CLARK  (JOHN)— Witness  in  B.  v. 

Collins     -        -  -       ui.ll66n 
in  -R.  V.  Lovett  -         iii.  II79 

CLARKE  (COUNSEL).    See  B.  ▼. 

Bwrdeit  and  B,  v.  Edmonds  i.  4,  788 
Attorney  General  v.  Thornton        n.  138 

CLARKE  (J.  F.)— Witness  in  B,  v. 

Oxford  -  IV.  643 

CLARKSON^See  B.  ▼.  HardU  and 

others  -  -  •  1. 681 


CLARKSON  (WILLIAM)— Counsel 

in  B,  ▼.  Fursey  -  m.  548 
in  B.  ▼.  M'Naughton,  B.  v. 

Francis  -  iv.  84911, 1876 

—  speech   for  the  defence  in  B.  ▼. 

Francis  -  -  IT.1379 
in  B,  V.  Dowling,  B,  v.  Gro- 

natelli,  B.  v.  Manning    tii.  Ml,  983, 

1088 

CLAZTON     (CHRISTOFHER)  - 

Witness  in  B,  v.  Pinney  lu.  463 
CLEASBY,  B.— Counsel  in  Jephson  v. 

-Ri«ro    -  -  -  nL598 

CLEAVE— Convicted  for  blasphemous 

libel      -  -  .         IT.  59811 

CLELLAND— See  B.  v.  Hardie  i.  681 

CLEMENTS    (EDWARD)— Counsel 

in  B.  V.  O'Connell       -  -  v.  18 

CLEMONTSON— See     Clemontson    v. 

Blessig  -  -        Tni.1085 

CLERK  (SIR  GEORGE,  M.F.)- 

Member  of  Select  Ck»mmittee  m 
Stockdale  V.  Hansard  -  in.  842 

CLERK  (JOHN)— Counsel  in  B,  v. 
Fussell,  B.  V.  Williams  and 
Vernon,  B,  v.  Jones       n.  723,  775, 

783 

B.  V.  Dowlingf  B,  r.  Ct^ey 

and  others,  B,  ▼.  Manning     m.  381, 

467, 1089 

B,  V.  Pate,  B.  ▼.  Bernard, 

B,  ▼.  Glover  -  •     rni.  3,  899i 

1090 

CLERMONT  PEERAGE-  nn.  740, 741, 

774, 776, 777, 1287-8  (App.  G.) 

CLIFDEN—Bepeal  Meeting  at    t.  160,  805, 

872,689 

CLIFTON,  BARONT  OF     -  n.  788, 7S8a 

CLLSTOE,  Ex  parte    -  vi.  1105 

CLOETE— See  Cloete  v.  B.  rxn.  1084 

CLONCURRY  (LORD)  — Witness  fbr 

the  defence  in  B.  v.  Dm^      tii.  986 

CLONTARF— Proposed  monster  meet- 
ing proclaimed  -  -  y.  188 
CLONTIBRET— Repeal  Meeting  at     t.  867 

CLOSE— Counsel  for  the  plamtiffs  in 
error  in  the  House  of  Lords  in 
ft.  ▼.  O'Cwmdl  -  ▼.  740 

COBBETT— Counsel  in  B.  t.  Feargus 

O*  Connor  and  others    -  it.  938 

COBBETT  (WIIiLIAM)-See  B.  ▼. 

Cohhett  -  -  n.789 

acquittal  of  -  -  u.  968 

departure  from  England  of  i.  372& 

letter  to  the  **  Weayer  Bojs  of  Lan- 
cashire ''  -  -  1. 4511 

lectures  at  the  "  Rotunda  "  11.  669ll 

prosecutions  of       -  -  11.  867b 

—  speech  of    -  -  -  u.  603 

COBBETT    ( )— See    CohbeU   y. 

.Sir  George  Grey,  Cobbeti  y. 
Slowman  Tin.  1078 
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OOCHEANE  (SIR  A.)-See  Forht$ 

V.  Cochrane      -  -  n.  150 

COCHEANE  (IiORD)-E6cape  from 

prison,  1815      -  -         in.  Mill 

COCKBURH  (L0RD)-Se6  Ql<ugow 

Cotton  Spinners*  Case  -         in- 1286 

B,  V.  Gumming,  S.  ▼.  Grant,  Ran- 

ken,  and  HamiUon         yii.  485|  503, 

607, 686n,  633n 

on  the  judgment  of  the  House  of  | 

Lords  in  the  Auchterarder  Case 

iv.l2n 

(XXSKBURH  (ALEXANDER)  0.0. 
(AETERWARDS         A.a. 

AKD  L.C.J.)-Counsel  m  R. 

T.  ATNaughton-  -  !▼.  849 

R,  V.  Serva  and  others.  The  Baron 

de  Bode  t.  /?.,  Buron  v.  Den- 
man     '  '     Yi.  202,  277,  629 

B.Y,PaU'  -  -  vni.  3 

See  also  R.  ▼.  Lewis  -       Tin.  1089 

— ^  speech     for     defence    in    R.    ▼. 

M'Naughton    -  -  iv.  872 

speech  for  defence  in  R.  v.  Pale      viii.  9 

judgment  in    Mansell   y.  R.  (in 

error)  -  -  -  viii.  888 
opinion  on  the  nentrftlitj  of  the 

Ionian  Islands  in  the  Crimean 

War      -  Tni.1229 

cited  as  to  local  nature  of  slavery  n-  lOln 

on  the  recognition  of   slavery  hy 

English  law      -  -  n.  16621 

CODRINGTON  (CAFTAIH  WIL- 
LI AM)— Witness  in  R.  ▼.  Pin- 
ney       -  -  -  in.  266 

CSOKE,  C.  J.— Cited  as  to  the  ceremony 

of  coronation    -  -              i*  984 

de  Libellis  famosis  •           -    i*  76 

finding  a  libel         -  -  1.66,76,78 

alienage    -             -  -             n.  113 

circuit  clerks          -  -    n.  347,  348 

Duchy  of  Lancaster  -            ii.  338 

**  when  the  King's  courts  are  open 

it  is  time  of  peace  in  judgment 
ofUw"  -  n.  429,430 

error  in  record        -  -  n*  623ll 

descent  of  dignities  n.  674lL 

privilege  of  Parliament  n.  930, 

93211 

issue  of  habeas  corpus  in  vacation 

in.1009 

insanity      -  -  -  iv- 607 

refusing  bail  -  -  !▼•  1388 

ancient  franchises  -  -  -   vi.  7 

—  murder        -  -  -  -   vi.  2 

arrest  -  -  -  vi.  380 

treason        .  -  -  vii.  433 

dieta  on  power  to  create  peers  for 

life      .  -  Tin.  496, 498,  660, 

661,  683,  640, 708 

his  aathority  on  peerage  law  ques- 
tioned  -  ▼in*  6140|  667 


COLBORNE   (CHARLES)— Witness 

in  jR.  V.  Collins  -  Ui.  1166 
in  R,  V.  Lovett           -  ni.  1179 

COLBORNE  (SIR  JOHN,  AFTER- 
WARDS LORD  COL- 
BORNE)— Governor  of  Lower 
Canada  -  -  ni.  984 

COLDBATH  FIELDS— Riot  in.    See 

27.  V.  Fursey     -  •  ni.  643 

COLERIDGE  (JOHN  TATLOR) 
COUNSEL  (AFTER- 

WARDS    JUSTICE     OF, 

A,B.). — Counsel    in    Rowe   v. 
Brenton  -  -  n.  268,  266 

R.  V.  Pinney-  -  -  nx.  18 

See  also  Stockdale  v.  Hansard, 
Canadian  Prisoners^  Case,  Case 
of  the  Sheriff  of  Middlesex, 
Camoys  Peerage  Case   ni.  723,  963, 

1239, 1291 

R.  V.  M*Naughton,  R.  v.  Feargus 

O^  Connor  and  others,  R,  v. 
O'Brien,  Shore  v.  Wilson       iv.  849, 

1231, 1341, 1376 

Gray  v.  R.,  In  re '  Carus  Wilson, 

Baron  de  Bode  v.  R.,  Howard 
V.  Gosset,  R.  V.  Archbishop  <if 
Canterbury  vi.  118, 

183, 266,  319, 409, 

In  re  John  Crawford,  R,  v.  Man- 
ning, Houlden  v.  Smith,  R.  v. 
HamiUon    -      vn.  961, 1029, 1039, 

1130 

—  R.  V.  Pooley,  Reidr,  Hoskins,  R,  v. 
Lewis  '  vin.  1084, 1089 

—  judgment  on  demurrer  in  Stockdale 
V.  Hansard  (Sod  action)  in.  926 

—  — ^  on  motion  for  payment  by 
sheriff  in  Stockdale  v.  Hansard 
(3rd  action)      -  -  ni.  964 

— on  motion  to  verify  return  in 

Canadian  Prisoners*  Case      ni.  1021 

on  motion  for  attachment  in 

Canadian  Prisoners^  Case     to,  1030 

in    Case    of  the    Sheriff  of 

Middlesex        -  -         in.  1267 

summing  up  in  R,  v.  O'Brien      iv.  1343 

on  legality  of  Unitarian  trusts      it.  1376 

judgment  in  Howard  v.  Gosset       vi.  331 

R,  V.  Archbishop  of  Canter^ 

bury      -  -  -  VI.  461 

—^  answer  to  questions  to  the  judges 

in  Egerton  v.  Brownlow         vin.  231 

answer  to  questions  to  the  judges 

in  Fermoy  Peerage  Claim      viii.  760 

trial  for  blasphemy  before;  con- 
troversy aa  to  sentence.  See 
R.  V.  Pooley    -  -        vui.  1089 

judgment  in  R,  v.  Murphy  cited    -  y.  89 

his  opinion  on  the  challenge  to  the 

amy  in  R.  v.  O^ConneU         -v.  864 
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COLERIDGE       (JOHN      DUKE) 
COUNSEL  (AFTEE- 

WABDS  LORD  COLE- 
RIDGE, L.CJ.)— Counsel  in 
jR.  V.  Pooley    -  -        vm.  1089 

replies    to    Buckle's    attack     on 

Coleridge,  J.    -  -  viii.  i6. 
on  Foster's  Crown  Law      -  vii.  7ll 

COLLEGE   GREEN  — Decoration  of 

King  William's  statue  in ;  Riot  ii.  1055 

COLLIER    (ROBERT)    COUNSEL 
(AFTERWARDS      LORD 

MONKSWELL)  — Ounsel  in 
In  the  matter  of  the  Siate$  of 
Jersey    -  -  -       vm.  309 

B.  ▼.  Serva  and  others       -  vi.  202 

opinion    on  amotion  of    Colonial 

judges  -  -    VIII.  1073n 

COLLINS  (JOHN)— Trial  of,  for  sedi- 
tious libel  -  -  III.  1149 

sentence     -  -  -         iii.  1188 

COLTMAN.(T.)  COUNSEL(  AFTER- 
WARDS    JUSTICE      OF 

C.P.) — Counsel  in  E.  v.  Dew- 
hurst    '  '  '  1.829 
See  also  B.  v.  Feargus  O'Con- 
nor, Pisani  v.  Lawson  iii.  1299, 1314 

The  Sussex  Peerage  Claim,  Gray 

V.  if.,  B,  V.  Serva  and  others. 
The  Baron  de  Bode  v.  B., 
Howard  v.  Gosset    vi.  85,  118,  233, 

269,  354 

•  answer  to  the  questions  put  to  the 

judges  in  ft.  v.  (yConnell       -v. 804 
summing  up  in  B,  v.  Granatelii  vn.  1026 

COMPTON    (JAMES)  —  Witness  in 

B,  V.  Fursey     -  -  lU.  553 

COMTNS,  C.  B-As  to  the  ceremony 

of  coronation    -  -  i.  992, 1027 

as  to  limitation  of  peerage  -  ii.  756 

cited  as  to  issue  of  habeas  corpus  in 

vacation  -  -         m.  1009 

on  the  creation  of  peers  for  life    viii.  555 

COMTN  (COUNSEL)— See  Forbes  v. 

Cochrane  -  -  n.  152 

CONDORRAT— Treasonable  meeting  in 

1820  at>  -  -     I.  609,  727 

CONSTANTINE  (JOSEPH)  — Trial 

for  wilful  murder  -         vii.  1123 
trial  for  treason  felony        -         vii.  1127 

CONOLLY  (DR.  JOHN)— Witness  in 

if.  V.  Pate        -  -     VIII.  17, 39 

COOK  (COUNSEL)— See  Ferguson  v. 

KinnouU  -  -  iv.  797 

COOKE  (ISAAC)— Witness  in  /?.  v. 

Pinney-  -  -  ni.  159 

COOKE  (CAPTAIN  JOHN)  -  Wit- 
ness in  B,  ▼.  Pinney    -  lu.  414 

COOPER  (THOMAS)— CJhartist.   Trial 
for  seditious  conspiracy  at  Staf- 
ford, 1848  -  -  IV.  1250 
speeches      -            -            IT.  1296,1297 


COOPER  (THOMAS)-ccm«. 

included  in  indictment  in  B.  t. 

Feargus  O*  Connor  and  others  iv.  935 

evidence  affecting       iv.  1038, 1193 

Life  by  Himself,  quoted  iv.  1312n,  1330n 

grant  to ;  death      -  -       iv.  1330ll 


COPLEY  (SIR  J.  S.)  S.a.  (AFTER- 
WARDS LORD  LTND 
HURST.  C.B.,  AND  L.C.) 

— Counsel  in  if.  v.  Burdett,  R.  v. 
Edmonds,  and  Queen  Caroline's 
Claim  to  be  Crowned  i.  59,  932, 1015 

if.  V.  Harvey  and  Chapman  -    ii.  3 

See  also  Manners  and  Miller  ▼. 
King's  Printers,  Bradley  v. 
Arthur,  King  of  Spain  v.  Hul- 
lett,  Harding  v.  Pollock,  and 
Freeman  v.  Fairlie       -   n.  184, 215, 

305, 345, 1000 

—  Dicas  V.  Lord  Broughatu  -  in.  569 
Lord  Advocate  v.  Lord  Dunylas, 

Viscount  Canterbury  v.  /f.,  Fer- 
guson V.  Kinnoull,  if.  v.  MNaugh- 

ton  IV.  755,  774, 792, 934 

if.  V.  O'Connell      -  -     v.  832, 912 

Ihike  of  Brunswick  ▼.   King  of 

Hanover,  The  Sussex  Peerage 
Claim,  In  re  Bailiffs  and 
Jurats  of  the  royal  court  of 
Guernsey,  In  re  Island  of  Cape 
Breton,  Willis  v.  Gipps      vi.  36,  85, 

159, 299, 315 

if.  V.  OBrten         -  -  vii.  375 

Egerton  v.  Brownlow,  Wensleydale 

Peerage  Case  -  viii.  193, 479 
argument  of,  in  Queen  Caroline's 

Claim  -  -  -  1.1015 

on  motion  for  new  trial  in  if. 

v,Burdett         -  -  -   1-59 

opinion  of,  as  to  Birmingham  meet- 
ing       -  -  -  l1375 

as  to  conduct  of  Waithman, 

sheriff  of  Middlesex       -  1. 1389 

as  to  Hunt's  responsibilitj  in 

regard  to  Smithfield  meeting     1. 1376 

as  to  Queen  Caroline's  Claim  l  951 

speech  of,  in  praying  sentence  upon 

Edmonds  and  others  -  - 1*  932 
cited  as  to  limitation  of  peerages  ii.  744ll 

patents  of  nobility  in 

England  and  Scotkind  -  u.  713 

judgment  in  Manners  and  Miller 

V.  King's  Printers        -  u.  232 

King  of  Spain  v.  HulleU  ii.  315 

Harding  Y.  Pollock   -  11-377 

Freeman  v.  Fairlie   -  ii.  1000 

opinion  as  to  authority  of  military 

to  take  away  life  in  suppression 

of  riot  -  -  -  n.  1081 

capture  of  booty         -  n.  408b 

duties  of  governor  and  bishop 

of  Colony  -  -  n.  1019 

legality  of  the  Catholic  Ajsso- 

ciation  -  -  -  u.  1031 
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COPLEY  (Sm  J.  S.)—cont. 

loan  raised  by  neutral  State   - 

II.  1013, 1015 

power  of  Crown  to  create  Irish 

peers  -  -  -  ii.  1058 
status  of  citizens  of  United 

States  resident  in  Canada         ii.  1015 

relations  with  Lord  Brougham     m.  588ll 

opinion  against  reversing  judgment 

in  R.  V.  (yConnell  -  -  v.  832 
remarks  as  to  Lay  Peers  voting  on 

judicial  questions  -  -  y.  912 
opinion   in  Duke  of  Brunswick  v. 

The  King  of  Hanover  -  -  vi.  75 
opinion  in    The   Sussex   Peerage 

Claim  -  -  -  VI.  112 
opinion  on  writ  of  error  in  R,  v. 

O'Brien  -  -  vii.  378 
opinion  in  Egerton  v.  Broumlow    - 

VIII.  193,  252 

Wensleydale  Peerage  Case,  chosen 

to  lead  opposition  in     -       vin.  484ll 

moves  to  refer  to  Committee 

for  Privileges    -  -        vni.  484 

gives  notice  of  the  terms  of  the 

proposed  Report  -         vni.  634 

moves  the  report  in  Commit- 
tee -  -  -         Yiii.  664 

his  report  carried       -         vrn.  708 

CORBALLIS,    CI.C.  — Counsel  in  R. 

V.  Petcherine    -  -        vin.  1086 

CORBETT   (JOSEPH)  —  Witness  in 

R,  V.  Lovett     "  -         III.  1185 

CORE  PEERAGE— Limitations  of  the 

n.  717  721 

CORNEWALL,    JOHN     DE-His 

creations  in  Parliament  as  Baron 
Faunhope  and  Baron  Milbroke 
without  limitation  viii.  491,  559, 

651, 652,  671, 675, 683, 687,  718 

COSSENS  (JOHN)— Witness  in  R.  v. 

Pinney  -  -  -  -  ni.  71 

COTTENHAM,    LORD,    L.C.-Sec 
Pbpts. 

COURTENAY  (SIR  EDWARD)- 

See  Devon  Peerage  Claim     ii.  665, 

666,  667,  668,  669, 689,  707,  709 

COITRTENAT  (HUGH)— See  Devon 

Peerage  Claim  -  -  ii.  669 

COURTENAY   (VISCOUNT)  -  See 

Devon  Peerage  Claim  -  n.  665 

COURTNEY  (JAMES  KICHAEL 

AUSTUl')— Witness  in  R,  v. 

Fursey  -  -  -  ni.  562 

CRAIGIE    (LORD)— See    Earl  and 

Countess     of     Strathmore    v. 

Laing  -  -  -  ii.  210 

CRAMPTON,  J.— See  R.  v.  0*Connell 

11.  656 
R.  V.  Duffy,  R.  V.  John  Mitchel, 

R.  V.  O'Doherty,  R,  v.  Martin  vi.  303, 

545,  913, 1077 

R,  V.  O'Connell      -  -  -  v.  702 


CRAMPTON  (J.)— con<. 

R,  V.  Smith  O'Brien,  R,  v.  Duffy 

vn.  1,  802 

R.  V.  Petcherine    -  -       vin.  1086 

judgment  in  R,  v.  Duffy    -  vi.  308 

— —  on  sedition  -  -  -  vi.  591ll 

judgment   on    writ    of    error    in 

O'Brien  v.  i?.  -  -  vii.  362 

opinion  as  to  O'Connell's   prose- 

cution      ...  II.  656 
on  the  office  of  an  advocate  v.  702 

suggests  reforms  of  the  House  of 

Commons  hy  the  prerogative  in 

1832     -  -  -         vni.  573 

CRANMER  (ARCHBISHOP)  -  Re- 

f erred  to  in  R.  v.  The  Arch* 
bishop  of  Canterbury    -  vi.  440 

CRANWORTH  (LORD),  L.C.     See 

ROLFB. 

CRAUFURD  (JAMES)  (AFTER- 
WARDS LORD  ARDMIL- 

LAN) — Counsel  in  /?.  v.  Cum- 
ming,  R.  v.  Grant,  Ranken,  and 
Hamilton  -  vii.  492,  507 

speech  for  the  prosecution  -  vii.  542 

CRAWFORD— /n  re  John  vn.  961 

CRAWFORD  (WILLIAM)  -  Ap- 
pointed inspector  of  home  dis- 
trict prisons      -  -  m.  726 

CRAWFORD  (WILLIAM  SHAR- 

MAN),M.P-— Letterto  O'Con- 

nell,  «  Kepeal  Federalism  "      -  v.  294 

CRAWFORD      AND      LINDSAY 

PEERAGE  CLAIM  -         vi.  1125 

CRAWFORD     (EARL     OF)  —  See 

Montrose  Peerage  Claim     vin.  1082 

CREMIDI  (CONSTANTINE  PAN- 

AGIN)— See  Cremidiv,  Powell 

viii.  787 
CRESSWELL,       dC.      (AFTER- 
WARIXS  JUSTICE  OFC.P.) 

—  Counsel  in  Jewison  v.  Dyson    vi.  1 
See  also  The  Sussex  Peerage 
Claim,  Howard  v.   Crosset,  R. 
V.  Hughes,  R,  v.  M*Douall    vi.  285, 

354, 1101, 112^ 

R,  V.  Smith  O'Brien,  R,  v.  Man- 
ning- -  -    VII.  375, 1029 

Miller  v.   Salomons,    Egerton   v. 

Brownlow,  Taylor  v.  Best  and 
others.  The  Fermoy  Peerage 
Claim,  Esposito  v.  Bowden, 
Mansell  v.  R.  (in  error), 
Avery  v.  Bowden    -        vni.  Ill,  193 

317, 723,  729,  807,  851, 1088 

opinion  of,  as  to  the  claim  of  Olive 

Serres  -  -  .  1.1288 
answer  to  questions  to  the  judges  in 

Egerton  v.  Brownlow  -  vin.  219 
answer  to  questions  to  the  judges  in 

The  Fermoy  Peerage  Claim  vin.  758 
CREWE,  C.  J.— Cited  as  to  Earldom  of 

Oxford  -  -  -n.733 
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CBOFT  (SIE  ARCHEE)— See  Stock- 

dale  ▼.  Hansard  -         in.  732n 

CBOMFTON  (CHABLES)  COUN- 
SEL (AFTERWARDS 
JUSTICE  OF  aB.)— Counsel 
in  Stockdale  ▼.  Hansard  (iBt 
action)  -  in.  784 

B,  V  (yConnell      -  -  T.  740 

R.  ▼.  O'Donndl      -  -  vii.  637 

See  also  Miller  y.  Salomons,  Eg- 
erton  ▼.  Broumlow,  Esposito 
y.  Bowdtn^  Mansell  y.  R. 
(in  error),  R.  y.  Lewis,  R.  y. 
Olover    -    VIII.  Ill,  193,  807,  881, 

1089, 1090 

answer  to  questions  to  the  judges 

in  Egerton  y.  Broumlow         Tin.  218 

—  sentence  in  R.  y.  Glover  -         Tin.  1090 

CBOKWELL  (OLIVEB)— Adminis- 
tration of  justice  under  iii.  793 

CBOFFEB  (EDWABD  CLABK)— 

Trial  for  seditious  conspiracy 
and  unlawful  assembly.  See 
R.  y.  Rankin  and  others  wn.  716 

CBOSS  (COTJHSEL)-See  R.  y.  Hunt 

and  R,  y.  Dewhurst     -     1. 176,  629 

CBOWSEB,  J. — Counsel  in  Dobree  y. 
Napier f  argument  for  defendant 

in.  686 
See    also   The  Fermoy  Peerage 
Claim,  Esposito  y.  Bowden,  R, 
T.  Bemara,  Avery  Y.  Bowden  yni.  723, 

729, 807, 887, 899, 1087 

—  answer  to  questions  to  the  judges  in 

The  Fermoy  Peerage  Claim  vni.  746 

CUDDY  (JOSEFH)— Trial  for  sedi- 
tious conspiracy.  See  R.  y. 
O^Donnell  and  others  -  vn.  637 

CUFFEY   (WILLIAM)— Trial  for 

treason  felony  -  -  rn.  467 
speech  before  sentence       -  vn.  478 

CULLY  (BOBEBT)— Police  constable, 

inquest  on         -  -  in.  1316 

CULLEN   (COUNSEL)— See    R.  y. 

McMillan      -  -    1.774 

CUKBEBLAHD,  DUKE  OF  — See 

In  re  the  Goods  of  George  8, 
deceased  -  -  I.  1278 

CUKBEBLAim,    FBINCESS    OF 

_See  In  re  the  Goods  of 
Georges  -  -  1.1278 

CUMXING  (JAMES)— Indicted  for 
treason  felony.  See  R.  y.  Gum- 
ming    -  -  -  yii.  486 

CUKHINGHAM   (JAMES) -Wit- 

ness  in  R.  y.  Pinney    -  ni.  469 

CUNIONGHAME,  LOBD  OBDI- 
NABY   Ofr   SCOTLAND- 

See  Presbytery  of  Auchterarder 
y.  Kinnoullf  Ferguson  y.  Kin- 
noull     -  -  -     ry.  911,790 

CUSHINO,  J,— Cited  as  to  effects  of 
treaty  of  peace  with  United 
States  -  •*  *  n.  118 


CUBSON    (SIB  B0BEBT).-Made 

Baron  of  the  Empire,  and  Baron 
of  England  without  seat  in 
Parliament        -  -      ym.  529lL 

CUBTIS,  J.— Opinion  of.  as  to  status 

of  fugitive  slaves  -  n.  289ll 

CUBWOOD  (JOHN)  —  Counsel  as- 
signed  in  Stockdale  y.  Hansard 
(1st  action)       -  -        m.  734l 

counsel  assigned   in    Stockdale  y. 

Hansard  {2nd  action)  -         m.  73611 

argument  for  plaintiff         -  in.  741 

reply  -  -  m-SiS 

DALLAS.  C.J. — Judgment  in  Home  y. 

Bentinch  -  i.  13i8n 
Gidley  y.  Palmersion  1. 1270 

DALBYMFLE    (SIB  JOHN)  — A 

Scotch  counsel  appearing  in 
English  cases    •  -  - 1. 666 

DALBYMFLE  (MAJOB-GENE- 
BAL  SAMUEL)  -  Acting 

Goyemor  of  Berhice,  1810       ni.  609 

D'AMICO  (SALVADOBE)— Indicted 
for  breach  of  Foreign  Enlist- 
ment Act.   See  R,  y.  Granaidli 

▼n.983 
DAMPIEB  (COUNSED-See  Raws 

y.  Brenton        •  -    ii.  258, 265 

DANBY,  J.— Cited  as  to  life  peerage  n.  702 
DANIEL  (HENBY) -Witness  in  R. 

y.  Pinney  -  -  UL  420 

DANIEL    (WILLIAM    THOMAS 

SHAW)  —  Counsel  in   R.  y. 

Howell-  -  -         m.lliS 

— —  defence  of  Wilkes  -  m.  1088 

DANN  (T.  H.)— Witness  in  R,  y.  Earl 

of  Cardigan     -  -  ly.  623 

DATIES  (SIB  JOHN)— As  to  right 

of  Orown  to  create  parliamen- 
tary boroughs   -  .  1. 800l 
DATISON— See  R.  y.  Davison  1. 1366 
DAWSON  —Counsel  in  Gray  v.  R,       n.  118 

DEALTBY  (FEBEGBINE)  -  Mas- 
ter of  the  Crown  office    in.  540, 976, 

9911L 

DEANE  (JAMES,  D.C.L.)— Advo- 
cate in  The  Franeiska  -         yin.  S62 

advocate  in  Cremidi  y.  Powell     vni.  700 

DEABSLY  (HENBY)— Counsel  in 

R.  v.  G*DonneU  and  others    yn.  637 
—  speech  for  defence  -  -  to.  688 

DE  BBITO  (GUILHEBNE  CAN- 
DIDA  XAVIEB)— See  De 
Haher  v.  The  Queen  of  Por- 
tugal    -  -  -    Tin.  7i,  75 

DECCAN  PBIZE  BOOTY-  See  AUx. 

ander  y.  the  Duke  of  Welling-' 
ton  and  Deccan  Case    -    n.  763|  061 
— ^  memorandum  bj  the  Duke  of  Wel- 
lington as  to     -  -  n.  1071 

DE  HABEB  (MAUBICE)— See  De 

Haber  y.  The  Queen  of  Par- 
tugal     -  •  •     vin.  58, 
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DBLAXEBE  (PETER  HERBEBT) 

^Trml  for  seditious  conspiracy. 

See  R.  ▼.  O'Donnell  and  others  vn.  687 

DELAN7    (JOHN) -Trial    of,   for 

Whiteboj  oflfeaoes        -  in.  1261 

— -  sentenoe      -  -  -         lu.  1271 

DELAKT  (THOMAS)  —  Trial  of,  for 

Whiteboy  ofleDoes        -  m.  1261 

DENMAir  (THOMAS)   COUNSEL 
(AFTERWARDS     LORD, 

If.C. J.)  —  Counsel  in  J?,  v. 
Burdeti,  R,  v.  Edmonds^  and 
Queen  CaroUne't  Claim  to  he 
Crowned  -  i.  4, 788, 980 

/?.  ▼.  Harvey  and  Chapman,  Bed- 

reechund  ▼.  Elphtnetone,  The 
Devon  Peerage  Claim,  R.  y. 
Cohbett,  and  Rough  y.  Murray    n.  8, 

411, 665,  789, 989 

—  jR.  V.  Pinney  -  -  -  ni.  17 

See  also  Stockdale  v.  Hansard,  Ca^ 
nadian  Prisoners^  Case,  Case  of 
the  Sheriff  of  Middlesex,  Case 
of  the  Setjeants-at'Laxo,  In  re 

CuUy   -  m.  723,  963, 1239, 1296, 

1317 

R,  ▼.  Frost  and  others,  R,  y.  Ox- 
ford, R,  y.  Hetherington,  R.  y. 
Earl  of  Cardigan,  R.  y.  Moxon, 
Howard  y.  Gosset  R.  y.  Fear- 
gus  O'Connor  and  others,  B,  y. 
Cooper  and  others,  it.  461,  497,  663, 

606, 719, 843, 1242, 1316 

R.  y.  O'Connell       -   y.  862,  86311,  918 

The  Sussex  Peerage  Claim,  In  re 

Cants  Wilson,  M,  y.  Serva  and 
others.  The  Baron  de  Bode  y. 
R.,  Howard  y.  Gosset,  Munden 
y.  The  Duke  of  Brunswick,  R. 
y.  The  Archbishop  of  Canter- 
bury,Ex  parte  Besset  yi.  85, 183, 211, 

266,  319, 403, 409, 1105 

argument  of,  on  motion  for  new 

trial  in  R.  y.  Burdett  -  -    i.  66 

for  new  trial  in  jR.  v. 

Edmonds  -  -  - 1. 883 

^" in    Queen  Carolines    Claim 

to  be  Crowned  -  -  - 1.  980 

defence  of  Edmonds  bj      -  - 1.  834 

—  speech  of,  in  mitigation  of  punish- 

ment of  Gartwright       -  - 1.  928 

defence  of  Queen  (Caroline  by,  cited  ii.819il 

opinion  as  to   Lord  Lieutenant's 

authority  to  prohibit  dangerous 
associations      -  -         n.  632n 

—- prosecution  of  O'Connell, 

n.  656 

speech  in  Devon  Peerage  Claim  by  n.  721 

R.  y.  Cobbett  by         -  n.  792 

— —  opening  speech  for  the  C^wn  in  27. 

y.  Pinney         ...  m.  26 

reply  -  -  -  m.  476 


DENMAN  (THOMAS)-con^ 

■  ■  summing  up  in  Stockdale  v.  Han- 

sard  ilBt  action)  -  iii.  732 

— •  judgment  on  motion  for  new  trial  ui.  735 

order  as  to  suing  inform^  pauperis, 

Stockdale  y.  Hansard  (2nd  ac- 
tion)    -  -  -        m.  736n 

judgment  on  demurrer        -  ni.  849 

•  on  motion   for  payment  by 

sheriff,  Stockdaie  y.  Hansard 

(8rd  action)      -  -  ui.  961 

on  motion  for  attachment       in.  959 

— ^  in  Canadian  Prxsonert?  Case 

on  issue  of  habeas  corpus  in 
yacation  -  -  in.  974 

on  sufficiency  of  return         in.  1008 

on  motion  for  yerification  of 


return  and  rule  nisi  for  attach- 
ment    -  -  -         m.  1019 

on  cause  shown  against  at- 
tachment -  -         ni.  1026 

in  the  Case  of  the  Sheriff  of 

Middlesex         -  -         in.  1250 

gamming  up  in  S,  y.  Hetherington  ly.  587 
— r—  Howard  y.  Gosset      -  iv.  844 

R.  y.  Moxon  -  -  iv.  719 

R.  y.  Oxford  -  -  iv.  550 

judgment  in  R.  y.   Badger   and 

Cartwright       -  -  rr.  1387 

Lord  High  Steward's  Commission  ly.  606 
speeeh  in  R,  y.  Earl  of  Cardigan  xy.  669 
opinion  in  fayourof  reyersing  judg- 
ment in  R.  ▼.  0*Connell    .         ▼.  862 
his  phrase,  **  a  delusion,  a  mockery, 

and  a  snare  "    -  -  y.  86321 

additional  obseryations  bj  -  y.  918 

judgment  in  The  Sussex  Peerage 

Claim    -  -  -  VI.  113 

In  re  Carus  Wilson  -  vi.  1^ 

R,  y.  Serva  and  others  yi.  233 

r  The  Baron  de  Bode  y.  J?,      yi.  261 

Howard  y.  Gosset      -  yi.  349 

R,  y.  Archbishop  of  Canter- 
bury     -  -  -  VI.  504 


DSNMAK  (HON.  GEORGE)  AF- 
TERWARDS  A  JUSTICE 

OF  a.B.D.)— 0)unsel  in  Man- 
sell  y.  R.  (in  error)  vin.  889 

See  Baron  de  Rode  y.  R.,  his 
motion  for  Select  Committee 
carried  -  -  -  yi.  281ll 

DENMAN  (THE  HON.  JOSEPH) 

— See  Buron  y.  Denman  yi.  526 

DESFARD  (GEORaE)— Witness  for 

the  Crown  in  R.  y.  O*  Council  y.  268 

DERBY  (EARL  OF)— WensUydale 
Peerage  Case,  Asks  for  the 
production  of  patent     -         tui.  488 

speech  on  Motion  of  Reference  ym.  606 

—  Speech  in  Debate  on  the  Report  yni.  712 
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DEEBY  (EAEL  OT)'-cont. 

— -  Fertnoy  Peerage  Claim,  Motion 
of  Befereooe  in  the  House  of 
Lords  -  -  -         vin.  728 

speech  in  Committee  for  Privileges 

VIII.  782 

DE  EUDIO— See  EUDIO. 

DEVIZES— Chartist  riot  at       -       iii.  1063n 

DEWHUEST  (GEOEGE)-Sec  R.  v. 

Devohurat  and  others    -  i.  529 

sentence  upon         -  -  i.  606 

DICAS  (JOHN) — Action  against  Lord 

Brougham         -  -  m.  569 

DICKENSON  (JOHN)-Trial  of,  for 
conspiracy  and  unlawful  as- 
sembly -  -  -        in.  1037 

sentence      ...         in.  1086 

DICKINSON  (J.  N0DES)-Coun8el 
in  Ex  parte  John  Anderson 
Robertson         -  -        Tin.  1069 

DILLON  (JOHN  BLAKE)— Member 
of  Irish  revolutionary  Executive 
Committee        -  -  vii.  113 

speeches     -  -  -  vn.UO,  132 

DIMES  (WILLIAM)— See  Dimes  v. 
Proprietors  of  Chrand  Junction 
Canal  -  .  -  vni.  85 

DINIDQE    (SAMUED-Witness  in 

R,  V.  Pinney    -  -  HI.  223 

DIEKSEN— Cited  as  to  law  of  Twelve 

Tables  -  -  -  - 1.  Sin 

DOBBTN  (JAMES  STEVENSON) 

— Informer.    Evidence  in  R,  v. 
Smith  O'Brien  -  -  vn.  105 

in  R,  V.  Meagher        -         vii,  1095 

DOBEEE—See  Dohree  v.  Napier        in.  621 

DODSON  (DE.)  (AFTEEWAEDS 
SIE  JOHN,  a.A.)-Coun8el 

in  Ruding  v.  Smith       -  1. 1057 

The  Slave  Grace       -  ii.  275 

B,  V.  Serva,  Dyke  v.  Wat- 
ford      -  -  -   Ti.  226,  705 

See  Cremidi  v.  Powell,  Ex  parte 

John  Anderson  Robei-tson    vni.  787, 

1065 

opinions  on  high  treason  by  aliens 

m.  1357, 1358 

DODEEipGE-;-"  Law  of  Nobility  "  of, 
cited  in  Queen  Caroline*  s 
Claim  to  be  Crowned  -  - 1.  975 

cited  as  to  descent  of  baronies         ii.  692 

as  to  difference  between  lands 

and  dignities     -  •  n.  731 

King  being  the  wellspring  of 

honour  -  .  -  n.  702 

_^ Lord  Willoughby's  case  n.  735 

on  the  power  to  create  peers  for 

life.    See  Wensleydale  Peerage 
Case    ...  Yin.  556 

DOHENT  (PATEICK)-Memb€r  of 

Irish  Confederation     .  vn.  157, 163 


DOHEETY,  C.J.— See  R.  v.  Smith 
O'Brien,  R.  v,  M'Manus,  R.  v. 
Meagher  -      vn.  1, 1087, 1092 

sentence  on  prisoners  -         vn.  1108 

opinion  of,  as  to  legality  of  the 

Catholic  Association     n.  1037|  1039 

DONNYBEOOK— Monster  meeting  at 

v.  131, 195 
DONALDSON— See  A.  G.  v.  Donald- 

son       '  -  -  IV.  1376 

DONOVAN  (DANIED-Trial  for  se- 
ditious conspiracy  and  unlawful 
assembly.  See  R,y,  Rankin  and 
others  -  -  -  vn.  715 

speech        -  -  -  ru.  764 

DOVOLAS  (HON.  CAPTAIN 
GEOEGE  HENEY)  -  See 

The  Franciska  -         Tin.  361 

DO  VEE,  DUKE  OF.  See  QUEENS- 
BEEEY* 

DOWDESWELL  (JOHN  EDWAED) 

— Master  in  Chancery  -         iit.  57511 
DOWNES,  C.J.— See  Taaffe  v.  Downes 

m.  1317 

DOWLING  (WILLIAM)-Trial  for 

treason  felony.   See  R.  v.  Dow- 

ling       -  -  -  TH-  381 

speech        ...  vn.  477 

DOYLE  (CHEISTOPHEE)-S€c  R. 

V.     Feargus     O*  Connor    and 
others  ...  IV.  939 

DEINKWATEE  (COUNSEL) -See 

Bedreechund  v.  Elphinstone      n.  452 

DEOGHEDA— Bepeal  ineetiog  at.  See 

i?.  V.  O'Connell    -    v.  123,  296,  297 

DEUMMOND  (EDWAED)-Munder 

of.     See  R,  v.  M'Naughton     it.  847 

DEUMMOND  (COUNSED-See  R, 

V.  Hardie         -  -  - 1, 849 

DEYDEN  (ALFEED  EEASMUS) 

Counsel  In  the  matter  of  the 
States  of  Jersey  vin.  306,  309 

DUBLIN  EOTUNDA,  THE-Meet- 

ings  at  -  -  -        471,  569 

DUDLEY  (ALICE)— Created  Duchess 

of  Dudley  for  life        -        vin.  49311 

DUFFY  (CHAELES  GAVAN, 
AFTEEWAEDS  SIE  C 
GAVAN,  K.C.M.G.)  -  Pro- 
prietor and  publisher  of  the 
Nation  newspaper. 

one    of   the   traversers   in   R.    v. 

0*Connell         -  -   ▼.  5n 
articles  in  "The  Nation"        v.  105,  113, 

116, 125, 141, 151. 179,  295 

W  hiteside  in  defence  of      -  v.  380 

trial  for  seditious  libel        -  Yx.  303 

Proceedings    on    four  indictments 

against,  for  treason  felony       vn.  795 

trial  before  Ball,  J.,  and  Lefroy,  B. 

▼M.  851 

— —  subsequent  career   -  >        vii.  795a 
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SXINCOMBE  (T.  S.),  H.F.— MoHon 

for  inqaiiy.    See  Scarlett    iv.  1422 
DUNDALK— Repeal  meeting  at  v.  128 

j)uiarDAs  (D.),  ac,  mjp.  (apter- 

WABDS  S.G.)— Counsel  in 
E,  V.  Feargus  O'Connor  and 
others,  H.  ▼.  B,  O'Brien  and 
others  -  -     IV,  938, 1341 

Willis     V.     Gipps,    If,    y.    The 

Archbishop  of  Canterbury, 
Dyke  y.  Walford    vi.  814,  419,  705 

•  speech  for  the  defence  in  H,  v. 
Fearyus  O'Connor  and -others 

ly.  1072 
DUNDAS   (LORD  ADVOCATE)- 

Letter  of,  with  reference  to 
Lovd  BraxfieM  -  .  i.  55^ 

DUlffOLAS  (LORD)'— AcHon  against, 
to  rescind  pension  granted 
under  colour  of  office.  See 
Lord  Advocate  v.  Dunglas      pr.  737 

DTJNiriNa  ( JOHK)— See  In  re  Goods 

of  George  3,  deceased  -  1. 1273 

D'URBAN    (SIR   BENJAMIN)- 

Govemor  of  British  Guiana  iii.  610n 

DTJRELL  (JOHN  THOMAS>--See 
FIFON  (THOMAS). 

DURHAM    CLERaT  — See    B,  t. 

Wiaiams         -  1. 1291, 1323n 

DURHAM  (LORD)— Ordinance  of,  as 

to  Canadian  rebels       -  lu.  984 

DUTCH  LAWS— See  Ending  v.  Smdth 

1. 1063 
DUTCH  WEST  INDIA  COMPANT 

— See  CamerHm  y,  Kyte  ni.  614 

DYKE   (PRANaS    HART) -See 

Dyke  y.  Walford  -  vi.  699 
The  Frandska,  Cremidi  v.  Powell 

vin.  361, 789 

DYSON — See  Jetoison  y.  Dyson  -    vr.  1 
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EADBURGA— Coronation  of  -  .  i.  957 

EADES  (WILLIAM)— Witness  in  It 

V.  Howell         .  -  HI.  1126 

EAST  (SIR  HYDE)— See  Mayor  of 
Lyons  y.  Ea^t  India  Comp4My 

III.  647 
EDGEWORTH  (FRANCIS)- Wit- 

ness  in  R.  y.  Finney     -  iii.  181 

EDMONDS   (GEORGE)— Sec  B.  ▼. 

Edmonds           -  .  i.  735 

.^ account  of  -            -  -  i.  SQSu 

■         sentence  upon         -  -  i.  943 

..—  speeches  by             -  -  i.  897,  925 

EDWARD  1— Coronation  of  -  i.  961,  995 

EDWARD  2—       »       „     -  I.  9G2, 1006 
EDWARD  3—       „       „     -  1. 962 

EDWARD  4— Will  of-  J.  i280n 

coronation  of  -  ..  -i.^63 

EDWARDS  (ENOS,  SEN.)— Witoess 

in  R.  V.  Howell  •         in.  1104 

9jl5.0a 


EDWARDS  (ENOS,  JUNJ-Witness 

in  B.  y.  Howell  -  m.  XlQg 

EDWARDS  (WILLIAM)— IVial  of, 

for  conspiracy  and  unlawful  as- 
sembly -  -  -         III.  1037 
indictment  of,  for  conspiracy      iir.  1037ft 

EGERTON      (HON>      CHARLES 
HENRY)— 

(JOHN  WILLIAM  SFENCER 

BROWNLOW)- 
(W.  TATTON)- 

(WILBRAHAMI— 

See  Egerton  y.  Brownlaw  Tin.  193 

EGREMONT  PEERAGE  —  Limita- 

tionsKif  .         -  ix.  683, 713 

ELDON  (LORD)— Soe  Sco^tt. 

ELEANOR-^(wife  of  Henry  2),  corona- 
tion of  -  .  .  - 1. 959 

(of  Proyence)         -     „       ^        .  j.  ggj^ 

(wife  of  Edward  1)-     „        ,.        -i.  961 

ELGEE  (MISS)— Writer  in  Nation 
newspaper  of  articles  prosecuted 
under  Treason  Felony  Act.  See 
B.  y.  Duffy      -  -  yn.  885^  889 

reference  to,  during  trial,  .occasions 

interruption      -  .  vii.  948 

ELIZABETH  —  (wife  of  Henry  7)  — 

Coronation  of  -  -  -  j.  335 

ELIZABETH  (QUEEN)— Peliey  m 

to  slaye  trade  of  -  «.  164 

ELIZABETH  W00DYILLE-<3oro. 

nation  ef  -  •  .7.  ^^ 

ELZIN  (WILLIAM  MORRIS)  — 

Witness  in  Dieas  y.  Brougham 

III.  578 

ELLENBOROXTGH  (LORD),  C.J.- 

Cited  as  to  malice         -  .  n.  64 

—  duty  ef  soldiers  in  riots  -  ui.  29 

power  of  House  of  Commons 

to  commit  for  contempt  m.  893 
Dicta  in  Burdett  y.  ^660^/  com- 
mented on         -           ^  i:^  G7A 

ELLES.MERE  (LORD)  L.C.- 

Cited  as  to  construction  of  sta« 
tutea.    8eeB.  Y.Frost'         iv*  477tt 
ELLIOT  (CAPTAIN)  —  See  Dobree 

T.Napier         -  -.         iii.  622tt 

ELLIS,  T.P.  ( A.G.  OP  THE  DUCHY 

OP  LANCASTER)— Counsel 
in  Jewison  Y.  Dy^on^  Dyke  y. 
Walford  -  .       ▼!.  2,  705 

Reports  on  state  of  Criminal  Trnw 

in  the  Channel  Islands  -     vm.  1127DL 

ELMSLEY  XW.)  — Counsel  in  The 
Duke  ofBrunsicick  y.  Ths  King 
of  Hanover       -  .  -  vi.  36 

ELFHINSTONE  (MOUNTSTUART) 

— See  Bedreechund  y.  Elphin- 
stone     -  .  .  11.379 

EFFS  (DR.)— Surety  for  defendant  in 

Meg.  y.  Bernard  -       vni.  1064 

U  U 
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EBLE  (WILLIAM)  Q.C.  (AFTER- 
WAEDS  CJ.  OF    C.P.)  — 

Coiiusel  in  Hill  y.  Bigge,  U.  v. 
Fearaua  O*  Connor  and  other  $ 

IV.  727, 1238 

The  Sussex  Peerage  Case  -  vi.  85 

See  also  A\  ▼.  Serva  and  others, 
Munden  v.  The  Duke  of  Bruns- 
wick,  /?.  T.  The  Archbishop  of 
CauUrhury        -       vi.  211, 403, 409 

B,    V.     Smith     O'Brien,    B.    v. 

Dowling.  R.  v.  O'Donneil  and 
others,  In  re  John  Crauford, 
Gorliam  v.  The  Bishop  of  Ex- 
eter    VII.  375, 381,  637,  961, 1071 

—  Wadsworih     v.     The     Queen    of 

Spain^  De  Haher  v.  The  Qiieen 
of  Portugal,  Egerton  v.  Brown- 
low,  The  Fermoy  Peerage 
Claim,  Esposito  v.  Bowden, 
Mansell  ▼.  R.,  B.  v.  Bernard, 
Beid  T.  Hoskins       viii.  53,  58, 193, 

723, 729,  807,  831,  887, 

899, 1084 

—  jadgment  in  /?.  v.  Archbishop  of 

Canterbury  -  -  vi,  455 
on  motion  in  arrest  of  jadg^ 

ment  in  R.  t.  O^Donnell  and 

others    -  -  -  vii.  706 

— ^  jadgment  in  In  re  John  Crawford  vii.  970 

summing  tip  in  R.  y.  Dowling       vii.  460 

R,  ▼.  (yUonnell  and  others  vix.  702 

■         answer  to  questions  to  the  judges 

in  Egerton  r.  Broumlow  vni.  226 
i questions  to  the  judges  in  the 

Fermoy  Peerage  Claim  Tin.  756 
Cited  as  to  law  in  force  on  English 

ships     -  -  -  II.  163ll 

ERSKINE  (LORD),  L.C.— As  to  po- 

puiar  representation      -  - 1.  849 

cited  as  to  descent  of  dignities         ii.  720 

speech  on  Sir  F.  Burrletfs  Case  iii.  874 

in  HadfieUTs  case  cited  iv.  520,  546  > 

855,  879 

Dean  of  St,  Asaph's  case      iv.  713, 

71411 
Lord  George  Gordon*s  case  rv.  428ll 

on   the  impeachmeut   of    Warren 

Hustings,  cited  by  Hatchell  in 

R.  V.  O'Connell  -  v.  356 

—  his  speech  for  Horne  Toohe,  cited 

in  R.  V.  Duffy  -  -  vii.  910 

ERSEINE  (THOMASX  COUNSEL 
(AFTERWARDS  JUSTICE 

OF  THE  C.P.)— Counsel  in 
Rowe  T.  Brenton  -  ii.  258 

See  also  Jephson  v.  Riera,  Cameron 

V.  Kyte,  Mayor  of  Lyons  v. 
East  India  Company,  Camoys 
Peerage  Case,  Case  of  the  Ser- 
jeantsat'Law    -    iii.  591,  607,  647, 

1291, 1295 

R.  V.  Cooper  and  others,  Shore  v. 

Wilson  .  -  IV.  1250, 1376 


ERSKINE  (THOMAS) -con<. 

— *«>  summing  up  in  R.  v.  Cooper        iv.  1311 

sentence  on  &  Holberry  and  others 

IV.  1350 
Holyoake       -  -         iv.l381 

ESPOSITO  (ANDREA) -See  Esposito 

V.  Bourlen        -  -  viii.  807 

ESTE    (SIR    AUGUSTUS    FEE* 

DERICK    D')  —  Claimiint  in 

The  Sussex  Peerage  Claim  -  vi.  79 
EVANS— Counwl  in  Redjbrd  v.  Btr- 

ley         '  -  -  1.1073 

-— —  Bradley  v.  Arthur  and  R.  v.  Car- 

Ule  -  -  -  11.196,625 
motion  for  new  trial  in  Rodford  v. 

Birleyhy  -  -  1.1234 

EVANS  (CHARLES)  —  Witness   in 

R.y,HoweU    -  -  iii.lll2 

EVANS  (WILLIAM)-See  Stochdale 
V.  Hansard,  Case  of  the  Sheriff 
of  Middlesex    -  in.  947,1239 

committal  of,  hy  order  of  the  House 

of  Commons  -  -  iii.949 
discharge    ...         in.  1259 

EYRE,  L.C.J. — cited  as  to  evidence  in 
proof  of  conspiracy  in  Bedford 
V.  Birley  -  -  1. 1254 

Crown  right  challeDging  jury- 
men in  R.  V.  Frost       -  iv.  113 

ETRE,  J.— See  Harding  ▼.  PoUock      u.  365 

EXETER  (BISHOP  OF)-S€€  G^^- 

ham  Y.  The  Bishop  of  Exeter 

VII.  1071 

EXETER  (THE  MAYOR  OF)~See 

The  Mayor,  jrc,  of  Exeter  v. 
Warren  -  -  vi.llOt 


FALCONER  (THOMAS)— C;oansel  in 

Canadian  Prisoners*  Case      ni.  965i 

1024, 1032 

FALLE      (REV.      PHILIP)-His 

History  of  Jersey  quoted        viii.  295 

FANE  (COUNSEL)  — See  Alexander 

▼.  The  Duke  of  Wellingtom        u.  774 

FARRINGTON  (THOMAS)  —  Wit- 
ness in  R.  V.  Lovett      -  lu.  1185 

FAVRE  (JQLES)— Quotation  from 
his  speech  in  defence  of  Oreini 

VIII.  1006 

FAY  (THOMAS)— Trial  for  treason 
felony.  See  R,  v.  Cuffey  and 
others    -  -  -  vii.467 

speech         -  -  -  vii.  477 

FENTON  (MICHAEL)— See  Fenton 

V.  Ha»»ptoH       -  -  vm.  873 

FERMOY— See   The  Fermoy  Peerage 

Claim  Till.  723 ;  and  see  also  ii.  910a 

FERGUSSON  (aEORGE)-See  R.  y. 

Hardie  -  -  -  i.  611 

FERGUSON  (REV.  JOHN)— Mem- 
ber of  the  Presbytery  of  Auch- 
terarder.      See     Ferguson    v. 

Kinnoull  -  «  iv.  785 
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PEBBEBS  (LOBD)— Case  of,  referred 

to        -  -     IV.  508, 52d,  854 

PISHEB  (JOHN)— Wkness  in  B.  v. 

Pinnejf'  -  -  in.  433 

7IT2iaEBALD  CFBANCIS)  aC 
(AFTEBWABDS  A  BABON 
OF  THE  EXCHEQXJEB)— 

Counsel  in  11,  v.  Smith  O'Brien 

VII.  15,  336 
J'lTZOEBALD^  S.G.  (IB.)  (AFTEB- 
WABDS   LOBD   OF    AP- 
PEAL) —  Counjiei  in   if.   V. 
Peicherine        -  -       viii.  1086 

PITZOIBBON     (t^EBALB),     Q.C. 

(AFTEBWABDSMASTEB 
IN  GHANCEBT)  —  ComnHel 

for    the    traversers    in   .R.    v. 

O'Connell         -  -  -    ▼.  12 

speech  on  behalf  of  Dr.  Gray  -  v.  358 

challengsed  by  the  Attorney  General  v.  366 


FITZHEBBEBT— Cited  as 
lege  «f  peers 

trials  at  b.ir    - 


to  privi- 


11.936 
IL254 


PITZWALTEB     PSEBAOE  —  ^e 

Devn  Peerage  Claim   -  ii.  752 

PLEMINa    (J.)    aa  — Counsel    in 

Kielley  v.  Carson         -  iv,  679 

eonnsel  in  Fenton  v.  Hampt&n     viii.  879 

appointed  to  collect  authorities  in 

the  Wensleydmle  Peerage  Caae 

VIII.  629,  694 
FLETCHEB— See  R.  ▼.  Dewhtrmt        i.  529 

sentence  upoa         -  -  - 1,  607 

FLETCHEB,  J.— J«dgment  in  Taaffe 

V.  Downes         -  -  m,  1321 

FLOBIDA-Cession  of  -  -  ii.  HI 

treaty  of  Versailles  as  to    -         iii.  593h 

FOLLETT  (SIB  WILLIAM)  (A.G,) 

— Counsel  in  Mnwe  v.  Brenton 

II.  258 

B.    V.    Pinney^    Dicms    v.    Lerd 

Brougham,  StockdaJLe  v.  Han- 
sard.  Case  of  ths  Serjeants-at- 

Law      III.  18,  574,  739, 746, 1295 

Calder  v.  Ualktt,  Ferguson 

V.  Kinnoull^  R,  v.  APNaugh- 
ton,  R.  V.  Francis,  Gahan  and 
others  v.  Lajkle      iv.  488,  797,  849, 

1376, 1380 

-  counsel  for  the  Crown  in    R.  v. 

O'Conneil  in  the  House  of 
Lords  -  -        V.  740, 766 

member  of    Select  Committee  in 

Stockdale  ▼.  Hansard  -  iii,  $42 
argument  in  R,  v.  Earl  of  Cardi' 

gan  -  -  -  rv.  651 
speech  in  R.  t.  M*Naught(m          it.  850 

FOOTE'S—"  Mayor    of    Garratt"    re- 
ferred to  -  -  - 1. 847 

FOBFAB  PEEBAGE  —  Creation  of. 

See  Devon  Peerage  Claim        ii.  686 

FOBBESTEB- See  Paddock  v.  For- 
rester  -  -         ■  •  IV.  557 


FOBSTTH  (WILLIAM)— See  lu  the 

matter  of  the  States  of -Jersey  viii.  306 
FOBTESCIJE  (SIB  E.)— Election  of  - 1.  860 

FOSTER,  B.-<:)ounsel  in    Taaffe 
Dotpnes 


V. 

in.  1320 

FOSTEB  (SIB  MICHAEL)— Qaoicd 

as  to  duelling   -  -  iv.  618 

practSce  in  (rials  before  Lord 

Steward  -  -  iv.  604 

treason    i.  617,  620,  675,  676 ;  IV. 

13S,  133, 136, 441, 467  7  vii.  7. 
46,  208»  209, 442,  839 

habeas  corpus  iii.  975, 1022 

his  Crown  Law,  Lerd  Coleridge's 

o|»nien.  -  -  vii.  7a. 

FOX  (CHABLES  JAMES)~Rei>arlra 
by,  on  Pitt's  opinions  as  to 
Parliamentary  Keform  -  i.  848& 

on  the  right  of  resistance    -  vii.  568 

Lord  Brougham's  statemest  as  t» 

enforced  acceptance  of  peerage 

hy         -  -  -         viri.  204 

FOX'S  ACT— See  (ioiex  of  subjects) 
**  Libel." 

F0X|  J.— Proceedings  against,  ia  Par- 

liameat-  -  -  m.  776 

judgment  in  Taaffe  w,  Downes    m.  1330 

FBANGE— SUvery  in.    ^f»  The  Slave 

Grace  -  -  -  11.301 

FBANCIS  (SIB  PHILIP)--''  Letter 
concerning  Mbels,"  &c.,  attri* 
but«;d  to  -  -  I.  28]| 

as  to  so^reigrjty  of  India  -         m*  707ll 

FBANCIS  (JOHN)— Attempt  against 
the  Queen.  Trial  for  High 
Treasoa.    See  R.  v.  Francis  iv.  1376 

FBANCISEA      (THE>-See       The 

Francis&a         -  -         vm.  349 

FBANES,  J.— Calcutta  Supreme  Court, 

l«32      -  -  -  111.669 

PBASEB  (JOHN)— Witness  in  R.  v. 

Vincent  -  -  ih.  1058 

FBASEB.  J.  F.— See   The  Baron  de 

Bode  y.R,'  -  yi,  250 

FBEEMAN  (WILLIAM  DEANE) 

etc— Counsel  in  R.  ▼,  O'Con- 

nell       -  -  .  -   V,  12 

'<FBEEMAN'S  J0X7BNAL  "-Dublia 

newspaper,  editor  of,  incladed 
in  indictment  for  conspiracy  in 
R.  V.  0*Conmell 


publications  in 


V.  15,  21 
FBIPP  (DANIBD-Witness  in  R,  v. 

Pinney  -  -  -  iii;  430 

FBITH     (CAPTAIN     EDMUND 

BENTLEY)— Witness  in  R, 

V,  PaU  -  *  viii,  25 

FBOST  (JOHN)--See  R.  ▼,    Vincent 

in.  103711, 1042 
tfiai  for  high  treason      iv.  86,  98n,  340, 

480n 
U  u  2 
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¥BOWIK,  X— Ae  to  cballenge  of  jurors 
foriDsufficieiicy  of  freehold.  See 
22.  Y.  Edmonds  -  i.  923 

PRY  (ALFRED)— CouDBcl  in  Can- 
adian Priatmertf  Case  iii.  966, 1024, 

1032 

FURSEY  (GEORGE)-Triai  of,  for 

felonious  stabDlug         -  iii.  543 
statement  in  his  own  defence  iii.  559 

FIJSSELL  (JOHN)— Sec  22.  t.  Fus- 

-    -  Ti.  723 

VI.  820 
▼1.821 


9eR.    Trial  for  sedition 
speech 
Sicntence 


FUST   (SIR  H.   J.)    (DEAN    OF 

ARCHES)-SeeZ>yAcv.  Wal- 

ford     -  -  -        Yi.  699a 

FYNGREY— Tenure  of  manor  of  1. 1011 


GAHAN  —  See   Gahan  and  others  ▼. 

LaJUU'  -  -  IV.  1380 

GAMMAGE— History  of  the  Chartist 

movement  referred  to  -  iv.  937ll 

GARDINER  (CHARLES)-Witne88 

in  2iP.  V.  Pmney  -  in.  146 

GARNER  CWIIiLIAM)-Witni'88  in 

R.  V.  Lovetl       -  -  III.  1185 

GARNET  (JESUIT  PRIEST)-Hi8 

teaching  as  to  oathn.    Treatise 
on  fiqui vocation  corrected  hy  viii.  163 
GASELEE,   J.— See  Harding  v.  Pol- 
lock     -  -  -         II.  358n 

R.  V.  Fttrsey  -  -  in.  543 

summing  up    -  -  in.  564 

6ASC0YNE  —  Nationality  of  inhahi- 
tants  of.  See  Doe  d.Thomas  v. 
Acklam  -  •  II.  114 

GARROW  (WILLIAtf )  COUNSEL 
(AFTERWARDS  A  BA- 
RON OF  THE  EXCHE- 
QUER)—See  Attorney  Gen- 
eral V.  Thornton  -  ii.  129 

judgment  in  Attorney   General  v. 

Thornton  -  -  n.  143 

.  opinion  of,  as  to  power  of  magis' 
trates  to  require  hail  in  cases  of 
lihel      -  -  -         i.l347n 

GEACH— Solicitor  in  R.  v.  Frost  and 

others    -  -  -  rv.  453 

6ELASIUS  (POyE)-Rescript  of  493 
A.l>.  quoted  in  Presbytery  of 
Auchterarder  v.  Kinnoull         -  iv.  18 

GEORGE  l~Coronation  of      *  - 1.  970 

will  of        -  -  .1  1281n 

GEORGE  3— See  In  re  the  Goods  of 

GeoroeS  -  -  1.1273 

alleged  will  of         -  -  1.1275 

—  insanity  of.      See   R.  v.   Harvey 

and  Chapman  -  -  -  ii.  17 

■  indictment  for  grinning  at,   men- 

tioned in  R,  Y.  Bean     -  iv.  1384 

GEORGE  4— Libel  on.  See  R.  v.  Har- 
vey and  Chapman         -  -     n.  1 

visit  to  Ireland  of   -  -  n.  950 


"  GERASIMO  "  (THE)-See  Cremidi 

V.  Powell  -  -  viii.  787 

GERVASE  OF   CANTERBURY- 

As  to  coronation  of  Henry  2       i.  909 
GIBB   (JAMES)-Trial  of.  for    con- 
spiracy  and  murder,    Glasgow 
Cotton  Spinners'  Case  -         m.  1284 

GIBBONS  (JAlfES  WILLIAM)— 

Witness  in  R.  v.  Pinney  IVL.  464 

GIBBS  (SIR  V.)— As  to  laws  in  force 

in  Cape  of  Good  Hope  -  i.  1062ll 
opinion  of,  as  to  authority  of  sheriff 

in  case  of  riot  -  -  i.  139X 

GIBBS  (HENRY)-  Witness  in  R.  v. 

Howell-  '  III.  1110 

GIBSON,  BISHOP— On  the  confirma- 

tion  of  Bishops  vi.  418>  424, 443, 513 
GEDLEY— See  Gidley  v.  Lord  Palmer- 

ston       -  -  1-1263 

GIFFARD  (G.  M.)  (AFTER- 
WARDS L.  J.  OF  APPEAL) 

— Counsel  in   Egerlon  v.  Earl 
BrownJow         -  -         viii.  206 

GIFFORD  (SIR  R.,  (ATTOMff]^ 
GENERAL,  AFTER- 
WARDS M.R.)-Counsel  in 
R,  V.  Bvrdett,  R,  v.  Hunt, 
Queen  Caroline's  Claim  to  he 
Crowned  -  i.  58, 494,  981 

R.  V.  Harvey  and  Chapman  -     u.  3 

See  also  Earl  and  Countess  of 
Strathmore  v.  Laing,  and  Man- 
ners and  Miller  v.  2'he  King's 
Printers  -  -    n.  212,  218 

argument  of,  in   Queen  Caroline's 

Claim    -  -  -  -1.981 

on  motion  for  new  trial  in  R. 

V.  Burdett        -  •  -    i-  58 

opinion  of,  as  to  Birmingham  meet- 
ing       ^  -  -  1. 1375 

as  to  conduct  of  WaithmaD, 

sheriff  of  Middlesex      -  1. 1389 

'  as  to  Hunt's  responsihility  in 
regard  to  Smithfield  meeting     1. 1376 
as  to  Queen  Caroline's  Cham    i.  951 


opinion  as  to  creation  of  peers  of 

Ireland-  -  -  n.  1053 

— i— . powers  of  Lord  Lieutenant  of 

Ireland  to  confer  knighthood    ii.  1051 

suhscriptions  for  helligereots  ii.  1014 

GILBERT,  C.B— Cited  as  to  rights  of 

Pariiament  -     ii.  919,  930 

GILLIES,  LORD— See  R,  v.  Hardie    u  609 

Earl  and  Countess  of  Strathmore 

v.    Laing^   and   Manners    and 
MiUer  v.  The  King's  Printers 

iL  207,  215 

judgment  in  Earl  and  Countess  of 

Strathmore  v.  Laing     -  IT.  211 

-...- in  Manners  and  Miller  v.  The 

King's  Printers  -  u.  227 

GILLOTT  (JOSEPH)— Witness  in  R. 

V.  Collins  -  -  ni.  1174 

GIPPS  (SIR  GO-See  Willis  v.  Gipps 

VI.  311 
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GLABSTOKE  (EIGHT  HON.  W.  E.) 

•—On  the  Baron  de  Bode's 
claim    -  -  ^  Yi.  282a 

* '       <m  the  power  of  the  Crown  to  cede 

turritor;|r  in  time  of  peace         vi.  301ll 

*  appointed    CommisBioner  to  pro- 

ceed to  the  Ionian  Inlands,  1858 

VIII.  47te 

GLASGOW— See  Glasgow  Cotton  Spin- 
ners* Case         '  -  III.  1284 
^—  discontent  in  1820  in           -  -  i.  678 
GLElfCOE — Reference  to  massacre  of, 

in  R.  V.  Durdett  ^  ^     i.  38 

GLENELG  (LOED)  —  WensleydaU 
Peerage  Case.  Speech  on 
motion  to  consult  the  judges  Yiii.  635 

GLENLEE  (LOED)'-Sce  Earl  and 
Countess  of  Strathmore  v. 
Laing    -  -  -  H.  209 

GLOTERCEDWAILD  AUCHHItnTt) 

M.P. — Trial  for  making  false 
declaration  of  property  qualifl' 
cation  as  member  of  Parliament. 
See  R.  Y.  Glover  -        Viii.  1090 

GLYNN— See  Gljfnn  v.  Houston        it.  1368 

GODOLPHIN  (L0RI))-^an-ant  by, 
for  exemption  of  Foreign  Am- 
bassadors' goods  from  Customs' 
duties.   See  A.-G.  v.  Thornton  ii.  136 

' East  India  award,  1708       -  iii.  686 

GODSON  (B,),  a.C.— Counsel  in  R.  v. 

Cooper  and  others        -  vf.  1250 

— —  R*  V.  Serva  and  others,  Buron  v. 

Denman  -  -  vi*  202^  529 

GOLDNEY  (SAMUEL  OVIATT)- 

Witness  in  R,  v.  Pinney  in.  226 

GOLDSILID  (A.)— Counsel  in  MUler 

V.  Salomons      -  -  viii.  128 

GOMEZ  (ANTHONY)  -  See  R,  v. 

Bernard  -  -  viii.  887 

■  '        Acte  d*Accusation   in  the  Orsini 

trial      .  .  -       vm.  1239 

GOODMAN  (THOMAS)--Confession 

by.    See  R.  v.  Cobheti  -  ii.  825 

GORDON    (ROBERT)— Governor  of 

Berbice,  1810    -  -  m.  609 

GORDON  RIOTS— References  to        1. 1143^ 

1177, 1217, 1218, 1219, 1240; 
IV.  240,  398,  404, 427 
GORHAM  (REV.  GEORGE  C.)-See 

Gorham  v.  The  Bishop  of  Ex- 
eter      -  -  -         VII.  1071 

60RTSCHAK0PP(PRINCE)-Pro- 

clamation«,  etc.,  to  people  of 
Moldavia  and  Wallaohia.  See 
Cremidi  v.  PovceU         vni.  798,  799 

GOSPORD    (LORD)  -  President    of 

Canada  Commission,  1839       in.  1353 

GOSS  (EDWARD)— Witness  in  R.  v. 

Pinney-  -  -  in«  261 

GOSSET   (SIR  WILLIAM)  -  Ser- 

jeant-at-Aroi8.     See  Case  of  the 
Sheriff  of  Sliddlcsex    -         ni.  1239 
— —  Howard  v.  Gosset    -        iv.  841 ;  ▼!•  319 


GOSSET  (RALPH  ALLEN)  ~  De- 

fendant  in  Howard  v.  Gosset   rv.  839 

GOULBURN  (HENRY)-Letter8  by, 
to  Attorney-General  of  Ireland 
and  Mayor  of  Dublin    n.  1061  1088 
See  also  R.  v.  Fotbes        -  ii.  939 

GOULBURN   (EDWARD),   S.L. - 

Counsel  itt  R.  v.  Collins         in.  1151 


speech  for  defence  - 


m.  1171 


GRAHAM,  B.— See  Attorney- General 

V.  Thornton      -  -  ii.  142 

GRAHAM  (RIGHT  HON.  SIR  J., 
HOME     SECRETARY)  - 

Subpoenaed  in  R.^t.  Feargus 
0*Co»nor  and  others    -  iv.  974 

answer  to  the  Claim,  Dcclaralion, 

and  Protest  of  the  General  As- 
sembly -        .    -  -         IV*  83911 

*- —  on  the  0*Connell  trial         -  it.  956 

GRAHAME  (ARCHIBALD)-  Coun- 

sel  in  R.  v.  Cummingy  R.  v. 
Grantf  Ranken,  and  Hamilton 

VII.  492,  507 

GRAMPOUNS —  Electoral  corruption 
at.     See   R.  v.   Edmonds  dnd 

others   -  -  -  - 1. 786 

GRANATELLI   (PRINCE)  —  Trial 

under  Foreign  Enlistment  Act. 
See  R.  V.  Granatelli    -  yn.  979 

*^—  defendant  in  King  of  Two  Sicilies 

V.  Willcox        -  -        vn.  1049 

GRANT  (SIR  JOHN  PETER)-See 

In  re  The  Justices  of  the  Su- 
preme Court  of  Judicature  of 
Bombay  *  -  ii.  1002 

GRANT  (JOHN)— See  Casiadian  Pri- 
soners* Case     -  -  III.  966 

GRANT  (JOHN)— Trial  for  conspiracy 
and  sedition.  See  R.  v.  Grant, 
Ranken,  and  Hamilton  vn.  507 

GRANT  (SIR  WILLIAM^   M.R.) 

—Speech  in  favour  of  seditious 
Meetings  Bill    -  -         ni.  1347 

—  Cited  as  to  rights  of  Crown  in  re- 
gard to  booty    -  -  II.  774 
' "  Judgment  in   The  Nancy  cited  in 

The  Franciska  -  -         viii.  370 

GRANVILLE  (EARL)  -  Wensleydale 
Peerage  C*ise.  Speech  on 
Motion  of  Reference     *         vm.  507 

— —  speteh   on  Motion  to  consult  the 

judges  -  -  -         vin.  644 

speeches  in  Debate  on  thcBeport  vni.  711 1 

718 
GRATTAN  ^  Speeches  on  the  Union 

cited  in  iJ*  V.  OX'onne//    v.  432,  508 

GRAY       (AFTERWARDS      SIR 

JOHN)— Bditor  of  "  The  Free- 
maii*s  Journal/*  One  of  the 
traversers  iu  R.  v.  O'Connell   -     v.  5 

Speech  atTara,  August  16th,  1848  v.  147 

the  Association,  August  25     -  v.  150 

' —  MuUaghmast,  October  1  v,  174, 636 
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OBAT    (AFTEBWABDS    SIB   JOHK) 

— cant. 
^-^  reports  on  Arbitntion  Scbeme'  v^237r239 

FitzgibboD  in  defence  of     -  -  v.  368 

— —  Evidence  for  the  defenee  in  JB.  v. 

Smith  O Brien-  -  tii.259 

OEAT    (SAMUEL)   Speech    by,  fe- 

fevred  to  i»  R.  v.  OConnell  v.       339 
See  Gray  v.  R.  in  error  yn.  117 

GRAY  (CAPTAIN  B.)-WitneM  in  JB. 

V.  Frost  and  other*       -  -iv.  218 

0BEEN  (BENJAMIN  HOLDER)— 

Witness  in  R,  t.  Pinimy  lu.  901 

OREENE  (RICHARD  WILSON); 
S.G.  (AFTERWARDS 
BARON    OF     THE     EX- 

CHEQITEB)  —   Counsel     in 

R,  Y,  (yConneU  -ii.  637 ;  ▼'•  12 

!?,▼.  Duffy  ^  ^  VI.  305 

— ^  See  also  R.  v.  Petcherine    "       ▼iii.  1086 

reply  for  the  Crown  iv/2.T.  CtCon- 

nell       .  '  -  y.  545^ 

GRENADA— See  Subject  Index. 

ftRENVILLE  (LORD)  —  As  to  the 

publication  of  reports  of  trials  i.  672s 

Speech  in  favour  of  Sedidous  Meet- 
ings Bill  .       III.  1348, 1352m 


GREY,    C.J.  — Of    Calcutta   Swprei 

Court,  1832     -  HI.  673ny689 

GREY  DE   RUTHYN,    BARONY 

OF      -  -         '         -11^751 

GREY  (2nd  EARL)— Speech  as  t» 

crimes  of  arsou,  by       -  ii.  539 

—  — —  on  the  Union  eited  is  R.  ▼. 

aConneU         -  -    ¥,507^526 

■  his  proposed  creation  of  peers  in 

1832      -  .  .       TUi.  501X1 

—  (3Td  EARL)— Speech  on  Motion 

of  Reference,  Wensleydaie  Peer' 

age  Case  -  -^ui*  479)595 

■  speech  in  Committee  for  Pirvileges, 

moving  amendment      -  Tin.  673 

■  speech  in  Debate  on  the  Beport, 

WensleydcUe  Peerage  Case    Tiii,  716 

(SIR  GEORGE,  HOME  SECRE- 
TARY)—See  Cobhett  V.  Sir 
George  Grey    -  -       viii,  1075 

GRIFFIN  (ADMIRAL)  —  Case  of, 

cited  in  In  re  Mr.  Long  WeUeth 

ley         -  "  '  11.926 

GRIFFIN  (WILLIAM>-Witnes8  in 

R.  y,  Feargus  Q Connor  and 
others   -  -  -  IV,  1051 

GRIFFITHS  (HENRY  MOORE)- 

Witness  in  i?.  v.  Howell         iii,  1112 

GROCOTT  (WILLIAM)  —  Trial  for 

Feditious  conspirsey  and  unlaw- 
ful assembly.  See  R,  v.  Rankin 
and  others  -  ni,  715 

GROSE)  J.— As  to  venue  in  conspiracy. 

Set;  R.  V.  Burdett         -  -    i.  92 

GROTE — Motion  on  ballot  referred  to 

in  R.  V.  Vincent  -       iii,  1083n 

GIJDGE — Witness  in  Stockdaler.  Han- 
sard (.Ist  action)  ->  m.  731 


i 


GUILDFORD  (LORD  KEEPER)- 

As  to  distinction  between  levy- 
iog  war  and  riots  i.  62P4lB 
remarks  as  to  special  juries  by        i.  fltlit 

GUNNING  (F.)— Counsel  in  Dtcu^w. 

Lord  Brougham  '  m.  S90 

GURNEY  (JOHN).  EXI.  (AFTER- 
WARDS  FARON  OF  THE 

EXCHEAUER  —  Coansel  ki 

R,  V.  CarHle    -  -  i.  I03S 

Bradley  V.  Arthur,  R.  v.  Cariile, 

J?.  V.  Cobbett   -     n.  n0n,  461,  789 
See  also  Camoys  Peerage  Case  iii.  129X 

!?►  V.    Vincent,   Frost,  and  Ed- 

wards,  R.  v.  Francis   iv.  1366, 1376^ 

Jewison  v.  Ihtson,  R.  v.  Azzopardi^ 

Gray  v.  JR.,  R.  v.  Hwyhes     ▼!.  1,  21, 

118,1101 

—— ^  answer  to  the  questions  put  to  the 
judges  in  R.  v.  &ConneV 

GURNEY  (RUSSELL>  COUNSEL 
(AFTERWARDSr  RECOR- 
DER OF  LONDON)— Ck>imsel 
m  R.  V.  Fursey  -  in. 

—  R,  V.  APNaugAtoHf  J?,  v. 

Francis,  R.  t.  ^an     it.  850,  1376, 

1382 

See  also  Wadsworth  y.  The  Qnesn 
of  Spain  -  -  Tin.  59 


814 


HABERGHAM  EAVES— Meeting  to 

promete  Parliamentary  Kefonn 

at         -  -  - 1.  529 

HACKET     (PETER)— Trial    of,    for 

conspiracy  and  aaurder  (GEfist- 

gfns  Cottott  Spinnewh'  Casey  in.  1284 

HAGXRMAN       (CHRISTOPHER 

ALEXANNER)  —  Attorney 
Creneial  for  Upper  Canada, 
opinion  as  to  high  treason  by 
aliens    -  -  -         m.  1355 

HALE,  C.  J. — As  to  ex-officio  informa- 
tions     .  -  -  -    I.  24 

grand  jury      -  -      1,136^151 

legal  effect  of  eerem<Hiy  ei 

coronation         •  -  - 1.  985 

• disabilities  of  aliens    -  n.  115 

— jrlea  in  nullo  est  erratum        -  n.  623 

war  and  peace  -    ii.  397,  429 

—~-~   as  to  issue  of  habeas  corpus  in 

vacatioB  -  m.  1009 

on  constructive  treasons      -  it.  392,  864 

on  duelling-  -  -  rv.  617 

on  partial  insanity  -        iv.  507 ;  ▼"!.  44 

on  treason  -  -  -  rv.  442 

—  Lord  Cranworth  on  -  tiii.  554 

on  the  Jurisdiction  of  the  House  of 

Lords  -  .  -  Tin.  583 

HALES  (WILLIAM)— Witness  in  R, 

V.  Fursey  -  -  in.  553 

HALEET  (ROBERT  CRAIGIE) 


Action  against,  for  judicial  act. 


See  Colder  v.  Haihet  - 


nr.  482 


1341] 


(xeneral  Index  of  Proper  Namee. 


[1342 


HALL  (SIR  BENJAMIN)— Wit- 

ness  in  R.  v.  Frost       -  iv.  372 

TTATX  (WILLIAM)— Witnes*  in  /?, 

V.  Howell  -  -  III.  1111 

HALL  (a)  COUNSEL  (AFTEB- 
WARDS  YICE.CHANCEIr 

LOR) — CJouuBel  in  E^erton  v. 

Brownlow  -  >  viii.  200 
CTHOMAS  X)— Chief  Metropoli- 

tan  Magistrate,  See  R.  v.  Pate  viii,  1 
HALLAIir  (GEORaE)-Vendue  mas- 

ter  ID   Ikrbice.    See  Camerott 

V.  Kyle-  '  -  HI.  609 

HALLTDAT — Cited  as  to  prerogative. 

See  Cameron  v.  Kyte    -  in.  618 

HAMILTON  (ROBERT)y:Trial  for 

conspiracy  and   sedition.      See 
B.  y.  Grant,  Ranken,  and  Ham- 
ilton    -  -  .  VH  507 
HAMILTON  (WILLIAM)-Triaj  for 

presenting  and  discharging  load- 
ed pistol  at  the  Queen  -         tii.  1130 

HAMILTON  (DUKE  OD-His  crea- 
tion as  Duke  of  Brandoo  in  the 
peerage  of  Great  Britain        viii.  500, 

534,  547,  628, 661, 696 

HAMPDEN  (THE  MOST  REV. 
RENN  DICKS0N)--O^po8i- 

tion  to  his  confirmation  as 
Bishop  of  Hereford — See  R.  v. 
Archbishop  of  Canterbury        vi.  409 

HAMPTON  COURT  —  Resideuts  in, 

liability  to  be  rated      •  iv.  1369 

HAMPTON  (JOHN  STEPHEN)- 

See  Fenton  v.  Ha-mpton  viii.  873 

HANNEN  (JAMES)  COUNSEL 
(AFTERWARDS  A  LORD 

OF  APPEAL)— Ck)un8el  in 
Taylor  v.  Best  -  Tin.  333 

HANOVER  (THE  KING  OP)-See 

The  Dvke  of  Brunswick  v.  The 
King  of  Hanover  -  -  vi  33 

HANSARD  (JAMES) -See  StocAdafe 

V.  Hansard  -  m.  723 

HANSARD   (LUKE    GRAVES)— 

See  Stockdale  y.  Hansard        in.  723 

HANSARD  (LUKE  HENRY)— See 

Stockdale  y.  Hansard  -  iii.  723 

HANSARD  (LUKE  JAMES)— See 

Stockdale  t.  Hansard  -  in.  723 

HARCOURT  (WILLIAM  VER- 
NON) (AFTERWARDS  S.G. 
AND  CHANCELLOR  OF 
THE       EZCHEftUER)  — 

Counsel  for  the  Crown  before 
Committee  on  Baron  de  Bode's 
claims   -  »  -  vi.  282n 

HARDIE   (ANDREW)-See   R.  v. 

Hardie 
declarations  of        - 


») 


99 


-  defence 

-  execution 

-  indictment  against  - 

-  sentence  upon 


- 1. 609 
- 1. 724 
- 1.  731 
- 1.  783 
- 1.  631 
- 1.  779 


HARDING,  DR.  (AFTERWARDS 
aUEEN'S    ADVOCATE>- 

Couusel  in  R,  y.    Serva  and 
others  -  -  -  vi.  216 

—  Tike  Franciska,  The  Leucadct  Cre- 

midi  y.  l\u:eU  ~    viii.  362,  439,  790 

opinions  on  the  neutrality  of  the 

Ionian  Islands  in  the  Crimean 
War     -  -  .       VIII.  1220 

HARDWICKE  (LORD)  L.C.-Cited 

as  to  habeas  corpus      «  in.  975 

■    ■■  on  the  doctrine  of  public  policy  viii.  245| 

252 
HARDT  (GATHORNE)  (AFTER- 
WARDS    LORD     CRAN- 

BROOK)— Counsel  in  Jewison 
Y.  Djson  -  -  -     VI.  8 

HARE  (WILLIAM  ODT)- Witness 

in  R.  Y.  Pinney  .  in.  328 

HARLET  (LORD)— See  In  re  Lord 

Hurley  -  •  vii.  1129 

HARMER  (WILLIAM)— Witness  in 

R.  v.  Pinney    -  -  in.  435 

HARNEY  (GEORGE  JULIAN)- 

Chartist.  See  R,  v.  Fearyus 
CCotnor  and  others    -  iv.  939 

HARRIS— Trial  ior  feloniously  de- 
molishing houses  -  IV.  1387 

HARRIS  (EDWARD)— Witness  in 

R,y.. Vincent  -  -  ni.  1062 

HARRIS  (WINTOUR)— Witness  in 

R,  V.  Pinney    -  -  in.  230 

HARRISON  (COUNSEL)-See  Rows 
Y.  Brenton  and  The  Deccan 
Case     -  -  -    11.258,965 

HARRISON    (JOSEPH)— Arrest   at 

Smithfield  of    -  -  -  i.  272 
trial  f<ir  seditious  words        i.  199n,  1348 

HARROWBT  (EARL  OF)-TFc/t*/ey. 

dale  Peerage  Case.    Speeches 
in  Debate  on  the  Heport         viii.  716 
HARTLEY— Cited  as  to  state  of  Angli- 
can clergy  in  R.  y.  Williams     1. 1315 

HA  SLAM'S    LETTERS  TO  THE 

CLERGY  —  Prosecution  for 
blasphemy        -  -  iv.  563 

HASTINGS  (LADY  FIiOBA)-Re- 

ference  to  case  of,  in  if,  v.  Fear- 

gus  O'Cvnnor  -  -  in.  1310 

HASTINGS  (MARQUIS  OF)  -See 

Bedreechund  v.  Elphitt£ione^ 
Alexander  y.  The  Duke  of 
Wellington^  and  The  Deccan 
Case     -  -        n.  379, 763, 961 

HASTINGS  PEERAGE  CLAIM   it.  1367 
HATCHELL    (RIGHT    HON.  J.), 
S.G.  (AFTERWARDS  A.G. 

IR.)— Counsel  in  R,  v.  O'Con- 

nell       -  -  -  -T.355 

R.  V.     CDoherty,    R.  v.    John 

Martin  -  -   vi.  832,  925 

/?.  Y.  Smith  O'Brien,  R.  v.  Duffy, 

i?,  Y.  Meagher  -   vii.  15,  797, 

1092 
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HATCEELL  (RIGHT  HON.  J.)— <?<>»<' 

speech  in  R,  v.  O'Doherty  -  vi.  866 

R.  V.  Martin  -            -  vi.  1033 

-^ reply  in  R.  v.  Smith  0*Brien  vii.  276 

R.  V.  Ihtffi/   -            -  ^11.  910 


HAWKINS  (WILLIAM)..S.L-A8 

to    definition  of   unlawful  as- 
sbmbljr  -  -     1^434,  597 

-= — ^opinions  expressed  by  jurors  &  923 

«- principals  and  acoeBSories  in-  feleny 

III.  1138 

•« — -  actions  agamsi  judged         -         lu.  1327 

ualawf bI  assembly  -»•  -         ni.- 1349 

duelling      -  -  .  iv.  617 

HAWKINS  (HENE7)  COITNSl:!. 
(AFTERWARDS  A  JUS- 
TICE OF  aB.D.)  —  CouDsef 
in  R.  V.  Bernard  --         riii.  899* 

HATE  (JAMES)— CreaAMf  Lord  Haye' 
for  life.  See  WensUj/dale  Peer- 
age Case  -  -  vin.  654 

HAWLES  (SIR  JOHN>-Cited  as  to 

rights  of  juries  -  i.  32li,  874n 

HAYMAN  ^TH0][AS>-WitBefi8  in 

i?.  ▼.  Pffmcy    -■  -  111.167 

HATWARD   (ABRAHAM)-Ck>un:- 

sel  in  R,  v.  Sn-va  and  others    vi.  202 

HE  A  LEY   (JOSEPH)  — See   R.   v. 

Hunt    -  -  rf 

arrest  in  1817  of     - 

'^    '   defence      „  -  - 

sentence  upon 

HEATH,    J. -Cited    SB    to    status 
slaves  in  The  Slave  Grac& 


-  1.171 

I*  338b 

- 1.  291 

-1^4*4 
of 

11.294 

The 
The 

-  TI.  41 


HEATHFIEUT  —  Otmsel    in 

Duke    of    BrunswicA    v. 
Sin^  of  Hanover 

HELLICAR  (VALEiTTINE)- Wit- 
ness in  R.  V.  Pinyiey    -  in.  458 

HENDERSON— Counsel  in  KieUey  v. 

Carson  -  -  iv.  tf73 

fiENDERSON  (JAMES)  -  Witness 

inR.  V.  B.  0*Brien  and  others  rr.  1341 

SENN  (JOl^AliHAir)  Q^C^Counsel 
for  one  of  the  traversers  in  R, 
y^&Conndl     -  -  V.  461 

•*—  — ^  in  R,  V.  O'Brien,  R.  ▼.  John 

Mitchel  -  -    VI,  571,  631 

HENRIETTA  MARIA— Not  crowned 

I.  966, 968, 1023 


HENRY  1— Coronation  of 

HENAY  2-   ,v    ^ 
HENfiY  3— 
HENRY  4- 

will  of 


M 


»* 


}« 


>l 


HENRY  5— Coronation  of 

HENRY  6- 
HENRY  7- 
HENRY  8- 

—  will  of 

HERAPATH  (WILLIAM)  —  Vice- 
President  of  Bristol  General 
Union  -  -       III.  115,  350,  351 


f> 


>• 


it 


»/ 


it 


tr 


'  1. 969 
1. 959, 1020 
- 1.  961 
- 1.  962 
1. 1280 
- 1. 962 
- 1.  963 
I.  964,  996 
-1.965 
1. 1280 


,Ii0RD. 

See  Pkugusbor  (Georoe)*. 


HERTSLET   CW.  J.)— British  Vice- 
consul  at  Memel  nii.  354^  35gf 

HETHERINGTON  (H.>  — Trial  for 

blasphemous  libel  •*  ly.  583 

his  speech  in  defence  -  it.  570 

prosecution  of  Mozon  for  pubfisb* 

in^  ShoUe/s  "  Quefen  Mab  '*    it.  694 

HIBBERD  (£DWARD>— Witness  iiv 

R.  V.  Stephens  -  -  m.  1201 

HIGHAM  (JOHN)— Witness  'mR.r. 

Howell'  -  -  111.1102 
HILDYARD,   X  — Counsel  in  R,  y. 
Feargus  O* Connor  and  others  it.  938 

HILL  (CAARLES)— Witness  in  12.  r. 

HoweU  -  -  -  III.  mg 

HILL  (RIGHT  HON.  SIR 
GEORGE    FITZG£RALD> 

—-Lieutenant-Governor  of  Tri- 
nidad. Civil'  suit  against,  dur- 
ing Governorship.  See  Hill  v. 
Bigge    -  -  -  I'T.  7^ 

HILL  ( MATTHEW  DAVEN  - 
PORT).  aC.  (APTBR- 
WARDJS  RECORDER  OF 
BIRMINGHAM)  —  Counsel 
in  R,  t.  Edmonds         •  .  j.  78^ 

— *-  Canadtatt  Prisoners*  CasCrR. 

T.  HoweU,  R.  V.  Stephens       m.  966. 

1024, 1062, 1148, 1189 

Colder  v.   Halket,  KieUey  r. 

Carwji-  -  -   IV.  485,  679 

R'  V.  O'Connell  in  error  t.  740, 755 

The  Baron  de  Bode  r.  R., 


R,  V.  The  Archbishop  of  Can- 
terbury, Buron  ▼.  Denman       vi.  256, 

419,  529 

— *—  argument  of,  on  Biotion  lor  new 

trial  in  R.  t.  Edmonds  "  - 1.  889 

—  as  to  bill  Of  ejtceptibns  -i.  883 

--^»—  defence  of  Cartwri/^t  by    -  - 1.  853 

pamphlet  on  Stockdale  v.  Hansard 

^y         -  -  -  in.  961JL 
reply  in  Canadian  Prisoners*  Case 

.      .  "1. 1008 

exammation  of  prisoner  in  JR.  v. 

Collins-  -  .  III.  1159 

HILL  (WILLIAM)  —  Chartist.  See 
R.  V.  Feargus  O'Connor  and 
others    -  -  -  jy^  939 

HISLOP  (SIR  TO— See  Bedreechund 
V.  Elphinstone,  Alexander  v. 
The  Duke  of  Wellington,  and 
The  Deccan  Case    ii.  379,  763  961 

HOBART,  CJ.— Dictum  as  to  impri- 
sonment by  contract     --  ni.  lOU 

HOBBS  (JOHN)  -  Witness  in  ./?  V. 

Finney-  -  .  m.  452 

HODGETTS  (GEORGE)— Witness  in 

R.  V.  Loveit      -  -  m^  1179 
-R.  V.  Collins  -             -           III.  1265 

HOBHOUSE  (HENRY)— Letters  by, 
to  Norris  as  to  state  of  Man- 
chester      ^-       1. 1371^  1372, 1375 
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HOBHOIJSE    (JOHN   CAM) -See 

R.  V.  Burdett  -  -  -    i.  7ll 

—  Implication  for  writ  of  Habeas  Cor- 
pus by  -  .  -  1. 1346 
HOOAETH  — His  picture,  "Election 
Entertainment"  referred  to  in 
R,  V.  Hunt       -           -  -  1. 194 

KOdGINS  (COUlSrSEL)-See  W<ids- 

worth  ▼.  The  Queen  of  Spain  Tin.  59 

HOLBERBY  (SAHUEL)— (Sheffield 

Chartist)  Trial  at  York  for  trea- 
sonable conspiracy  at  Sheffield  - 

IV.  1347 
HOLBOUENE   (SIR   ROBERT)- 

cited  as  to  conspiracy  to  levy 

war  in  R.  r.  Hardie     -  I.  61911 

HOLLAND  (HENRY)— Witness  in 

R»  T.  Fursey     -  -  in.  553 

HOLLINGSWORTH       (ARTHUR 

ROLLOCH)  —  Respondent  in 
Cameroti  v.  Kyte  -  in.  607 

fiOLLOWAY,  J— Ab to  seditious  libel. 

See  R,  V.  Burdett         -  -  i.  30n 

HOLIOIS  (ROBERT)— Counsel  in  R, 

y.  O'ConneU  and  others  n.  637 

R.  V.  O'Connell  and  other  $    -  v.  12 

R.  T.  Duffy,  R.  V.  John  Mit- 

chely  R.   V.   O^Doherty,   R,  v. 

Martin    -    vi.  306,  555,  832,  926 

R,  Y.Duffy    -  -  VII.  797 

speech  in  R.  v.  Mitchel       -  n.  656 

his  position  at  the  Irish  Bar  vi.  682 

HOLROYD,  J.— See  R.  v.  Burdett,  R,  v. 
Hunt  and  others,  R.  ▼.  Edmonds 
and  others,  R,  y.  Carlile,  Red- 
ford  y.  Birley  and  others,  R.  v. 
Williams,  R.  y.  Waddington  1. 1, 171 , 

785, 1071, 1291, 1339 

R.  y.  Harvey  and  Chapman,  Doe 

d.Thomas  y.  Achlam,  Forbes  y, 
Cochtane,  Bradley  y.  Arthur, 
Doe  d.Auchmuty  v.  Mulcaster, 
Rowe  y.  Brenton  ii.  1, 105, 147, 171, 

245,  251 

judgment  of,  on  motion  for  new  trial 

in  R,  y.  Burdett  -  -  1. 121 
^-^  for  judgment  in  R,  y. 

Burdett  -  .  -  1. 164 
for  new  trial  in  R.  y. 

Hunt    '  -  -  .1. 494 

M .-*. for  new  trial  in  Redford 

y.  Birley  -  -  1. 1260 

"         judgment    in  R.  y.  Harvey  and 

Chapman  -  «  -  n.  64 

— Forbes  y.  Cochrane    -  n.  158 

Bradley  y.  Arthur     -  n.  205 


his  summing  up  in  Redford  y.  Bir- 
ley cited  in  R.  y.  O'Connell      -  v.  93 

HOLT,  C.X — Cited  as  to  use  of  soldiers 

in  suppressiog  riots       -  -    i«  37 

'        collecting    and  transcribing 

libels  without  publishing  i.  67, 69, 74. 

78 

— —  * custody  of  the  Bolls  -  ii.  353 


HOLT,  C  J.— «wt^ 

— office  of  Custos  Roiulorum     ii.  350, 

362 

priyileges  of  Members  of  Par- 
liament -  -  II.  917 

colonial  law    -  -  m.  705 

law  of  Parliament      -  ni.  863 

—  on  the  objection  of  judicial  interest 

on  yoid  Acts  of  Parliament      yiii.  94 

HOLT— Counsel    in    R,  y.  Hunt   and 

others    -  -  -  - 1. 176 

speech  of,  in  defence  of  Saxton.  See 

R.  y.  Hunt  and  others  -  - 1.  282 

HOLT  (M.)— Witness  in  R.  y.  Cooper 

and  others        -  -  ly.  1275 

HOLYOAHE  (GEORGE  J.)  -  Trial 

for  blasphemy  -  -  iv.  1381 
See  R.  y.  Pooley     •            -     viii.  1089lL 

HOLYROOD  PALACE  —  Priyileges 
attaching  to.  See  Earl  and 
Countess  of  Strathmore  y.  Laing 

n.  207 

HOOD    (LORD)  —  Queen    Caroline's 

Claim  to  be  Crowned    -  - 1.  949 

-^—  letter  to  Lord  Sidmouth  from         -  i.  951 

letter  from  Lord  Sidmovth  to         -  i.  951 

HOOEER—Cited  as  to  Law  in  R.  y. 

Burdett  -  -  -1.16 

HOPE,  CHARLES  (LORD  FRESP 

DENT) -See  R,  v.  Hardie,  R, 
y.  Baird,  R.  y.  Wilson,  R,  y. 
Munroe  -     i.  609,  1351, 1362, 1356 

>  Earl  and  Countess  of  Strathmore 

y.  Laing,  and  Manners  and 
Miller  y.  King's  Printers  n.  211,  228 

charge  to  grand  juiy  by      -  -  i.  613 

—  letters  of,  to  Lord  Sidmouth  as  to 

trials  for  treason  -     i.  781,  782 

—  statement  by,  as  to  what  are  oyert 

acts       -  -  -  1. 618]l 
summing  up  of,  in  R,  y.  Hardie     -  i.  761 

HOPE   (LORD  JUSTICE-CLERK) 

8ee  R.  y.  Cumming,  R,  y.  Grant, 
Ranhen,  and  Hamilton  yii.  485,  507 

opinion  in  R,  y.  Cumming  -  vii.  498 

charge  to  jury  in  R.  v.    Grant, 

Ranhen,  and  Hamilton  -  yii.  582 

—  opinion  on  objection  to  yerdict      vii.  590 

HOPPER  (ROBERT)  -Trial  for  sedi- 
tious conspiracy.  S«e  R,  y. 
CDonnell  and  others  -  yii.  637 

HORACE— Cited  as  to  Law  of  Twelve 

Tables.    See  R.  y.  BurdeU      -    i.  81 

HORNE  (SIR  WILLIAM),  A.G.  - 

Counsel   in  King  of  Spain  v. 
HttlUtt,   ffc,   Bedreechund    v. 
Elphinstone      -  -    u.  314, 451 
R.  V.  Finney           -             -  -  m.  17 

witness  in  Divas  y,  I^ord  Brough- 

am      -  -  '  in.  578 

opinion  as  to  prohibition  of  public 

meetings  by  Lord  Lieutenant    n.  633 


1347] 


General  Index  of  Proper  Names. 


[1348 


HORNE  (SIR  WILLIAM)~con^ 

-^— on  prosecution  of  O'Conuell    ii.  658 

— revocation    of  royal  warrant 

as  to  booty  of  war         -  II.773 

HOBBY,  S.G.— Counsel  in  i?.  v.  Bean 

IV.  1382 
HOBSPALL— Murder  of.     See  S.  v. 

Hunt    ...  -1.269 

HOSKINS— See  Reid  y.  Hoskins  viii.  1084 
HOULDEN— See  Houiden  v.  SmUh  vn.  1039 
HOUSTON  -  Governor     of    Gibraltar. 

See  Glynn  v.  Houston  -  iv.  1368 

HOWABD    (ELATHEBINE)  —  Not 

crowned  -  -    i.  966, 1023 

HOWABD  (CHABLES)-WitneM  in 

K.  y.  Stephens '  -         iii.  1200 

HOWABD  (THOKAS  BUBTOK)- 

Solicitor  acting  for  Plaintiff  in 
StockdcUe  V.  Hansard  -         in.  73411 
^—  reprimanded  for  contempt  of  House 

of  Commons     -  -         in.  950n 

—  committed  to  Newgate  -  in.  956ll 
released      -  -  -         in.  958ll 

—  action  against  Messengers  of  tbe 

House     of     Commons.       See 
Howard,  v.  Gosset       -  iv.  839 

'  action  against  Serjeant-at-Arms  at- 
tending the  House  of  Commons. 
See  Howard  v.  Gosset  -  ti.  319 

HOWELL  (JEB£HIAH)-Trial  of, 
for  felonious  demolition  of 
houses  -  -  -         III.  1087 

statement  in  his  defence     -  iii.  1124 

sentence      -  -  -  m.  1146 

HOWICH  (LOBD)— Member  of  Select 
Committee  in  StocAdale  v.  Han- 
sard     .  .  -  in.  842 

HOWLEY,  ABCHBISHOP  -See  B. 

V.  Archbishop  of  Canterbury   vi.  409 

HUBEB— As  to  Lex  loci  -  i.  1057n 
law  affecting  status     - 1. 1063, 1069 

HUDDLESTOW  (J.W.)  COUN- 
SEL (APTEBWABDS  A 
BABON    OF     THE    EX- 

CHEftXJEB)— Counsel  in  B. 

V.  Fussell  -  "  VI.  723 

R,  V.  Cuffey  and  others      -  vn.  467 

B.  V.  Pate  -  -  -  VIII.  3 

HUGHES  (JOHN)— See  B.  v.  Hughes 

VI.  1101 
HUGHES  (MANUS)  —  Witness  for 

the  Crown  in  B.  v.  O'Connell    v.  263 
HUISH— Life  and  trial  of  Henry  Hunt 

referred  to    in  B.   v  Feargus 

O'Connor         -  -         rv.  955n 

HULL  J. — On  restraint  of  tra^,  cited 

from  the  Year  Book  in  Egerton 

V.  Brownlow     -  -         vni.  276 

HULLOCE  (S.L.)  (APTEBWABDS 
A  BABON  OF  THE  EX- 

CHEftUEB)— Counsel    in   B. 
V.  Hardie  and  Bedford  v.  Bir- 

ley       .  -     1.630,649,1073 

See  *lso    Attorney    General    v. 

Thornton  -  -  ii.  129 


HULLOCE  (S.  L.)— «m#. 

speech  of,  for  the  defendants  in 

Bedford  v.  Birley  -  1. 1135 
judgment  in  Attorney  General  v. 

Thornton  -  -  n.  144 

HULTON  (W.)— Evidence  of,  in  B,  v. 

Hunt  -  -  -  -1.253 
in  Bedford  v,  Birley  -  i- 1172 

HUME    (BABON)— On  the    defence 

of    insanity,    cited    in    22.    v. 

M-Naughton  -  -  iv.  888 
on  Scotch  criminal  procedure.    See 

B.y.  Frost  -  -  ir.  465 
on    sedition.     See    B,    v.    Grants 

Banken^  and  Hamilton  vn.  577.  604, 

627 

HUME  (JOSEPH,  M.P.)— Beturn  of 
Political  Offenders,  ordered  to 
be  printed  for  House  of  Com- 
mons    -  -  -  rv.  1405 

HUMPHBIES  (GE0BGE)-Witnes8 

in  B,  V.  Finney  -  m.  132 

HUNT  (HENBY)— Account  of  i.  182ii,  310 

application  by,  for  criminal  infor- 

mation against  the  Manchester 
magistrates       •  -  i.  3I811 

for  a  writ  of  certiorari  -  1. 175 

charged  with  high  treason  -  -  1. 173 


defence  of  - 

letters  to  Johuson  by 

from  Johnson  to 


- 1.  293 

-1.1373,1378 

1. 1373, 1374, 

1378 

-1.494 


sentence  upon 

anniversary  demonstrations  at  Man- 
chester, monument  to.  See  /I. 
V.  Feargus  O'Connor  and 
others    -  -  -  iv.  1018 

HUNTEB  (THOMAS)— Trial  of,  for 
conspiracy-  and  murder  {Gh*- 
gow  Cotton  Spinners^  Case)    111.  1384 

HUBLEY  (BICHABD)~Witness  in 

B,  V.  Howell     -  -  III.  1109 

HYDE— lo  Cheshire,  unlawful  assem- 
bly at.    See  B,  y,  Stephens    ni.  1189 


INOLIS  (JOHN),  LOBD  ADVO- 
CATE—0>unsel  in  Ex  parte 
John  Anderson  Robertson    viii.  1069 

INOLIS  (JAMES)— Witness  in  R.  v. 

Howell'  -  -  rii.lUO 

INGLIS  (SIB  BOBEBT  HABBY) 

— Member  of  Select  0>mmittee 

in  Stochdale  v.  Hansard  m.  942 

d^harge  against  the  "  Times  "  by     n.  808 

motion  as  to  Mr.  Sheriff  Evans  ui-  18601L 

"IBISH  FELON,   THE" -Dublin 

Newspaper.  Proprietor  prose- 
cuted for  treason  felony  in  re- 
spect of  articles  in.  See  /if. 
V.  Jf^hn  Martin  vi.  925 

"IBISH  TBIBUNE,  THE"— Pro- 
prietor prosecuted  for  treason 
felony  in  respect  of  articles  in. 
See  /?.  V.  O'Doherty    -  v.  831 
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ISABELLA  (wife  of  John)— Corona- 
tion of  -  -  -  1, 960, 1022 

(wife  of  Edward  2)    „        „   i,  962, 1006 

(wife  of  KJchard  S)  „        ^  -  i,  962 


JACKSOI!!'  (JOHir)— Witness  for  the 

Crown  in  R,y,  CfConndl         -  ▼.  212 

JACKSON,  J,  -See  i?.  v.  Duffy  vii.  960 

JAFPIEE  ALLY— Treaty  with  East 

India  Company  in  1757  nu'JQl^ 

JAMES  1— Coronation  of         •  - 1.  966 

JAMES  2—    ,»       „  -  -1.970 

JAMES  (EDWABD)^Coansel  in  R. 
▼.  O'Dennell  and  others^  R,  v. 
Rankin  and  others         -  vii.  637,  715 

speech  for  defence  in  R.  v.  0*Don- 

neli       -  w  .  VII.  687 

speech  for  defence  in  R.  v.  Rankin 

and  others         -  -  vii.  761 

JAMES  (EDWIN),  UXI.— Counsel  in 

R,  V.  Bernard,  R,  y.  Qlover   viii.  899, 

1090 
-— ~  speech  for  tbe  defence  in  R,  t. 

Bernard  -  -       vni.  1002 

JABDINE  (DAVID)— Magistrate  at 

Bow  Street.      See  R,  v.  Ber* 
nard      -  -  -  viii.  891 

JEBB,  J.— See  R.  v.  O'Conneti  and  R. 

y.  Forbes  -  -    ii.  629,  939 

JEFFEBSON— President  of  United 
States  (1805)  on  the  law  of 
blasphemous  libel         -  iv.  576 

JEFFBEY  (FBANCIS)  COUNSEL 
(AFTEBWABDS       LOBD 

JEFFBEY)— Counsel    in    R, 

y.  Hardie  -  -        - 1. 649 

»—  argument  of,  as  to  right  of  English 

counsel  to  appear  -  -  i.  650 
speech  by    -            -            -  -  i.  732 

Judgments  in  Coxkzi  of  Session  cited 

in  Avckterarder  aue  and  Lord 
Advocate  v.  Dunglas    -  ly.  12ll,  34II, 

76411 

JEFFBEYS,  L.C.— Anecdote  of,  con- 
cerning transportation  -         iii.  981ll 

JENKINS  (JAMES)— Witness  in  R. 

y.  Pinney  -  ^  in.  208 

JENNEB  (SIB  HEBBEBT)  AD- 
VOCATE (AFTEBWABDS 
DEAN  OF  THE  ABCHES) 

— Counsel  in  Ruding  t.  Smith  i,  1057 
The  Slave  Grace  and  7%c  Deccan 

Case     -  -  -    n.  275,  966 

•  See  Cameron  v.  Kyte  -  in.  607 

opinion  of,  as  to  prize         -  ii.  773n 

JENNEB  (DB  )— Advocate  for 

captors  in  The  Franciska       viii.  362 

JEPHSON  (BEV.  JOHN)--Appellant 

in  Jephson  v.  Riera      -  in.  591 

JEPHSON       (SIB        BICHABD 

M0UNTNEY)-See  Jephson 

V.  Riera  -  -  in.  591 


JEBVIS  (JOHN)  COUNSEL 
(AFTEBWABDS  C.J.    OF 

C.P.>— Counsel  in  Forbes  v. 
Cochrane         -  -  -ii.  153 

R,  V.  Stephens  -  in.  1189 

R.  y.  Archbishop  of  Can- 
terbury, Buron  y.  Denman,  iS. 
y.  Fussell,  R.  y.  Williams  and 
Vernon,  R.  y.  Ernest  Jones,  R, 

y.  M'DouaU  vi.  419,  529,  723,  775, 

783, 1126 

R,  y.  Smith  O'Brien,  R,  y. 

DowUng,  R.  y.  Cuffey  and 
others,  R.  v.  ODonnell,  R,  ▼. 
Rankin,  In  re  Bedard,  /J,  y. 
Manning,  R.  y,  Mullins,  R,  y. 
Ralph,  R.  y,  Ratcliffe,  R.  y. 
Congtantine  and  others  vn.  375 

381, 467, 637,  715,  975, 1029^, 
1110, 1118, 1123, 1127 

R.y,Pate      -  -  -yiii.S 


See  also  Taylor  y.  Best  and  others, 

Espoeito  y.  Bowden       Tin.  317,  807 
speech  in  22.  y.  Fttssell       -  ti.  726 

R.  y.  Jones     -  -  vi.  784 

opening  speech  in  R,  y.  Dowling  yii.  388 
reply  in  R,  y.  Dowling        -  vn.  456 

opening  speech  in  R.  y.  O'Donnell 

vn.  642 
nrply  in  R.  y.  CZhnaell    -  vn.  7OQ 

opening  speech  in  R,  v.  Rankin    rii.  717 
reply  in  R,  y.  Rankin         -  vn.  781 

opening  speech  in  R.  v.  Ralph     vn.  1118 

in  R.  v.  Ratcliffe 

in  R.  y.  Constantine  - 


▼II.  1123 

vn.  1127 

-  vin.  4 

vin.  43 


opening  speech  in  R.  y.  Pate 

reply  in  R  y.  Pate  - 

judgment  in    Taylor  y.  Best  and 

others   -  -  -       ^  viii.  343 

opinion  as  to  power  of  Lord  Lieu- 
tenant of  Ireland  to  confer 
knighthood  .  n.  XO50 

JETMUL  ANOFCHUND— See  The 

King,    on    the   prosecution    of 
George  Norton,  Esq,,  ^.        n.  IQQ^ 

JEWS— Marriages  of.     See  Ruding  y. 

Smith    -  -  -  1.1065 

JJSWiSON-See  Jewison  v.  Dyson       -     vi.  1 
JOANNA  (AUEEN)- Coronation  of 

in  1403-  .  -  -1.962 

JOHN  (KING)— CJoronation  of   i.  960,  994. 

1021 

grant  of  dower  hy  -  -  - 1.  977 

the  so-called  Constitutioos  of,  for 

the  Channel  Islands  viii.  310n,  1130 

JOHNSON,  J.— Trial  in  England  of     -  i.  IQl 

JOHNSON  (JOSEPH) -See  R.  v. 

Hunt  and  others  -  -  i,  yj^ 

account  of  -  -  -  j.  133,^ 

defence  of  -  -  .  .  j^  092 

— —  sentence  upon         -  -  .  j  An 4 

JOHNSTON  (SIB  ALEXANDER) 

— See  Mayor  of  Lyons  v.  East 
India  Company  -  m.  647 
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JOSSSTOB  (SAYIP)— Appelbnf  m 

Jepksam  t.  Biera  -  in.  591 

J0HV8T0H  (JAMES)— WitneM  for 

the  Crown  in  R.  ▼.  (yCamuU    t.  247 

JOHVSTOVE  (A.>,  M.P.— Witnew  in 

R.  ▼.  M'Naughton       -  rr.  gi3 

jomrsiovE  ( josefh)  —  wito«8 

in  R.  V.  Vineeni  -  m.l061 

JOLLT    (JOHN)  —  Witness    for    tiie 

Crown  in  R.  ▼.  CCmmdl  t.  254 

JOVES  (DA7rD>-Witne«  in  R.  t. 

Vineemi  -  -  in.l068 

JOVES    (EBVEST)   (CHABTIST) 

—See  R.  Y.  JoMt.    Trial  for 
•edition,  &c.      -  -  yi.  783 

▼1.823 
TI.830 


lentence 


JOVES,  J.  (SIB  THOKAS)— Pro- 
ceedings against,  in  Parliament 
{Jay  T.  Tcpham)  -  m.  809 

JOHES,  J.  (JOBAS)  -  Jostioe  of 
Qoeen's  Bench,  Upper  Canada 

m.  966 
JOVES    (JOHV)-:Trial   of,  for  felo- 
nious demolition  of  houses    R. 
V.  Howeil  -  ni.  1087 

—  sentence      -  -  -         in.  1146 

JOVES  (JOSEPH)— Witness  in  R.  v. 

HoweU^  -  -  III.  1111 

JOVES  (RICHAED)-Trial  for  Bib. 

bonism.    8ee  R*  y.  Jane*        vr,  1367 
JOVES  (ROBERT)— See  R.  v.  Hwit  - 1. 171 

* account  of  -  -  -  *  1. 183 

acqnital  of  -  -  -  - 1.  487 

JOVES  (Snt  W.)— Reference  to        -  i.  331 
JOVES   (WIIiLIAV[)-Sentence    for 

high  treason.   See  R.  y.  Frof<  it.  453 

JOT,  A.a.    IE.   (AFTEEWAEDS 

C.B.) — Opinions  as  to  legahtj 

of  Catholic  Association  n.  1033, 

1037, 1039 

— as  to    power  of    Lord  Lien- 
tenant  to  confer  knighthood    u<  1051 
JUDITH— Coronation  of  -  - 1.  957 

JUVIUS— Cited  as  to  privilege  of  Par- 
liament- -  -  ni.  944 


SATHEBIVE      OF     ABAQOV- 

Coronation  of   -  -  i.  965 

EATHEBIVE  OF  FRAVCE-    „    t.  962 
SATHERIVE    OF   PORTUGAL- 

Not  crowned     -  -    1.969,1024 

KARVES  (EDWARD)-Witne8s  in 

R.  T.  Vincent    -  -  ni.  1062 

KEATIVGE  (COUVSEL)-See  R.  v. 

0*Connell  and  others   -  ii.  637 

KESATIVG,  J.— CounBcl  in  R,  v.  Vin- 
cent      -  .  -  III.  1086 
KEAT    (COIJ VSEL)  —  See    Manners 

mnd  Miller  v.  King*8  Printers  n.  229 

KEEGAV  (JOHV  MORRIS)-Wit- 

ness  in  R.  v.  Pinney      -  iii.  174 

XEEVAV-See  «.  V.  -  -  1. 1370 


KELLT  (FITZROT)  aC  (AFTER- 
WARDS OR  OF  THE  £Z- 

CHEaUER)  —  Coonsel  'm 
IHea*  ▼.  Lerd  Bnmgluas^ 
Cameron,  r.  Kyte,  Sioekdale  t. 
Hamsard  -     m.  590,  613,  958 

/?.  T./Vosf-  -  -  -rr.  9S 

1I.V.  CCammea      -  -    t.  740,  763 

re  Cams  WiUam^  The  Barom  de 

Bode  T.  iZ.,  In  re  The  Idamd  of 
Cape  Breton,  Hottard  t.  Gos~ 
set,  R.  T.  The  Arekbiskop  of 
CamUrhmry   Ti.  183,  256,  298,  325, 

415 

R.  T.  Sautk  O'Briem,  R.  ▼.  Gnt- 

natdU,   Gorham  ▼.   Biskop  of 
Exeter  ~  -   Vu.  375,  983,  1071 

—  in  Dimies  v.  Proprietors  of  Grand 

Carnal^    MUUr    t. 


Sahwums,  JEgerion  Y.  Earl 
Brownlow  and  others.  The  Per^ 
wuty  Peerage  C/oni,  FenUm  r. 
Hampton,  R.  t.  Bernard        Tin. 

128, 200, 730, 879, 899 

speech  for  defence  in  R.  ▼.  Frost    it.  3S8 

■■■  speech  for  defence  in  R,  v.  Grana- 

teUi  ^  '  -  ni.1019 
prosecutes  as  Attomej-General  in 

R,  T.  Bernard  -  -         vni.  S91 

opening  speech       -  -         vm.  900 

— —reply  ...  vru.  1025 
answer  to  Bethell's  criticism  on  his 

proceeding  to  try  Bernard  for 

murder  instead  of  conspiracy    • 

Tni.  1063n 

-»*  announces  abandonment  of  pro- 
ceediogs  against  Bernard  for 
conspiracy         -  -       viii.  1064 

assents  to  acquittals  on  charges  of 

libelling  the  Kmperor  of  the 
French.  See  R.  v.  Trudooe, 
R.  V.  Tchorzewski        -        viii.  1091 

opinion  as  to  nationality  of  inhabi- 
tants of  the  Mauritius   *  n.  1018 

KELYVG,  C.J.— Proceedings  against, 

in  Parliament   -  -  in.  767,  769 

cited  as  to  issue  of  habeas  eorpms 

in  vacation        -  -  m.  1010 

EEIOCIS  (WHLIAK)— Crown  Sou- 
citor.  Affidavit  respecting  the 
omission  of  names  from  the 
Jury  lists.  See  R,  v.  O'ConneU  t.  936 

EEVEALY   (EDWARD)  — Ck>uD»el 

in  R.  V.  Vowling  -  vii.  3^ 

8peech  for  defence  -  -  vn.  430 

EEWEDT  (CHARLES  RAW)— 

Counsel  in  Stockdale  v.  Ham- 
sard, Case  of  the   Sheriff  of 
Middlesex         -    in.  947,  950,  1243 
pamphlet  on  privilege         -         in.  962lt 

KEWETT  (LORD  ]([ATOR)-Neg- 

lect  of  duty  as  magistrate  by     i.  1217 
See  Gordon  Riots 

KEOGH  ( A.G.  IR.)  (APTERWARDS 
JUSTICE  OP  C.  P.  IR.)- 

CouDSel  in  R.  v.  Petcherine  Tin.  1086 
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KEVSINGTOK  PALACE-Clnim  for 

sewer  rates — iutrusion  iuto.  See 
Attorney  General  v.  DtnuUdson 

IV.  1376 

privilej^es  atUching  to     ii.  210,  211,  213 

KENT  (DUKE  OP)— Reference  to  in 

R,  V.  Harvey  and  Chapman     -  ii.  53 

KENYON    (LORD) -Cited    as    to 

action  by  the  State  of  New 
York  in  King  of  Spain  v. 
Huilett ...  II.  316 

KET  (A.  COOPER)  CAPT.,  B.N.- 

Letter  and  Report  on  the 
Blockade  in  the  Baltic,  1854  viii.  359, 

360 
KEYES    (ISAIAH     WATERLOO 

NICHOLSOK)  -  Witness  in 
R,  V.  Vincent   -  -  iii.  1060 

KHiKEH'irY— Repeal  meeting  at.   See 

R,  V.  O'Connnell  -  y.  296 

KINDERSLEY  (R.  T.).  Q.C.  (AF- 
TERWARDS V.C.)-Ck)nn. 
sel  in  Alexander  ▼.  7%e  Duke 
of  Wellington    -  -  II.774 

The   Duke  of  Brunswick  t.   The 

King  of  Hanover  -  -  vi.  41 

KINGPS  COUKTY—Formation  of.  See 

Harding  v.  Pollock       -    ii.  357,  369 

KIKOSDOWN  (LORD). 

See  Pk'iibrrton  Lbtgh. 

KINGSTON  (DOrCHESS  OP)-Triai 

of,  in  1776  referred  to  in  R.  v. 
Karl  of  Cardigan         iv.  610n,  622 
KINNAIRD    (LORD)  —  Speech   on 
national  disti-ess  referred  to  in 
R,  V.  Feargus  O'Connor         iv.  982ll 

KINNOXTLL  PEERAGE— Creation  of  ji.  686 

KINNOXTLL  (EARL  OP)— Patron  of 
Churchof  Aachterarder.  Actions 
against  the  Presbytery.  See 
Presbytery  of  Auchterarder  v, 
Kinnoull,  and  Ferguson  y.  Kin^ 
nouil     -  .  -       ly.  2, 785 

KIRKCUDBRIGHT    PEERAGE— 

CreatioD  oC    See  Devon  Peer* 

age  Case  -  -  ii.  686 

KIRWAN  (THOMAS)-See  Taaffe 

y.  Downes         -  iii.  13l9, 1330 

KNIGHT-BRUCE,  COUNSEL  (AF- 
TERWARDS LORD  JUS- 
TICE  OF  APPEAL) -Coun- 
sel in  Presbytery  of  Auchter^ 
arder  y.  KinnotUl         -  -  jy.  U 

KNIGHT  (JOHN)-See  R,  y.  Hunt 
and  others  and*  R,  y.  Dewhur»t 
and  others  -  -      1. 171,  529 

account  of  -  -  -  i.  183ll 

sentence  upon         -  -  -  L  $05 

KNIGHT  (COUNSEL)-^  See   Alex* 

ander  v.  Duke  of  Wellington    ii.  777 

KNIGHT  (JAKES  LEWIS)-Coun. 

sel  in  Mayor  of  Lyons  y.  East 
India  Company  -         iii.  67811 

KNiiGHTON    (SIR  WILLIAH)- 

Beferences  to    -  -  ii.  4^  18 


KNOLLYS,  CHARLES. 

See  Bahbort  Pkbbaob  Claim. 

KNOWLES  (JOHN)— See  R.  y.       - 1. 497 

sentence  upon  -  -  - 1.  607 

KNOWLES  (C.  J.),  aC— Counsel  in 
R,  y.  0*Donnell  and  others, 
R,  y.  Rankin  and  others  yii.  637, 715 

KNOWLYS  (NEWMAN,  RECOR- 
DER OF  LONDON)-See  R. 

V.  Carlile         -  -  ii.  461 

charge  to  the  jury  by,  in  J?,  y.  Car* 

lile        -  -  -  II.  572 

KNOX  (JOHN)— First  Book  of  Dis- 

eipHne  cited      -  -  *  ry.  31 

KYTE  (CHARLES)— See  Cameron  y. 

Kyte     -  -  -  III.  607 

KYTE    (MARY)  —  Respondent     in 

Cameron  y.  Kyte  -  iii.  607 

LACY  (WILLIAM)— Trial  for  treason 
felon}'.  See  R,  y.  Cuffey  and 
others    .  •  -  yii.  467 

speeeh         _  -  -  vii.  478 

LAFAYETTE  —  Reference   to.     See 

R.y.Vuffy      -  -  vii.  921 

LAFITTE  —Justice  of  the  Royal  Court 
of  St.  Lucia.  See  Gtikan  and 
others  y.  Lafitte  -  ly.  1380 

LALOR  (JAMES  FINTON)  -  Pro- 
prietor of  "Irish  Felon,"  in- 
dicted for  treason  felony  for 
puhlishinff  articles  by.  See  R. 
y.  John  Martin  -  yi.  929,  947, 

103311 
LAMB  (LORD  MEIiBOURNE)^ee 

R.  V.  Burdett  -  -  -    i.  7a 

LANCELOTTUS  —  His  Institutiones 
Juris  Canonioi  cited  as  to  Con- 
firmation of  Bishops    -  yi.  417>  1438 

LANDOR  (WILLIAM  SAVAGE). 

His  alleged  offer  in  regard  to 
Napoleon  III.  -  -         yiii.  939 

LANSDOWNE   (MARQUIS  OF)- 

Beference  to.    See  R,  y,  Duffy 

▼II.  925,  926,  958n 

Se«    Wensleydale    Peerage   Case 

yiii.  633, 715 
LANGDALE  (LORD)  (M.  R.) 

See  BiGKBBBTKTH. 

LAW  (HON.  CHARLES  EWAN) 

— Kecorder    of   London.      See 

R.  V.  Fursey    -  -  m.  543 

LAWRENCE— See  Lawrence  y.  Smith  1. 1370 

LAZTON   (CHARLES)— Witness  in 

R.  V.  Collins     -  -  III.  1164 

witness  in  /J.  y.  Lovett       -  iii.  1179 

LE  BLANC,  J.— Cited  as  to  construc- 
tive malice        -  -        11. 63, 64 

LEACH   (SIR  JOHN,  M.R.)— See 

Alexander    v.     The    Duke    of 
Wellington       -  -  n.  776 

LEACH  (JAMES)— Trial  for  seditious 
conspiracy  and  unlawful  assem- 
bly. See  R.  V.  Rankin  and  others 

vri.  715 
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LEAD  (JOHN)— Messenger  of  the 
House  of  Commons.  See 
Howard  v.  Gosaei  and  otkera   iv,  839 

IiEAHY  (DAVID)— Counsel  in  R.  v. 

0*ConneU         -  y,  740 

•^—  author  of  a  **  Review  of  the  Princi- 
pal Facts,  &c."  -  -  V.  5n 
edits  Lord  Denmau's  judgment        v.  917 

LECKT  (W.  H)— Cited  as  to  puWic 

meetings  in  1779-1780  -  i.  842ll 

repression  of  riots  in  1780    i.  1240n, 

— creations  in  Peerage  of  Ire- 
land     -  -  VIII.  724m 

IiEE  (JOHN)— See  ClaiM  and  Decla- 
ration and  Protest  of  the  Chvrch 
of  ScoUand       -  -  it.  1389 

LEES  (JAMES)— Inquest  at  Oldham 

apoo.    See  IL  v.  Htmi  -  i.  216ll 

LEEUWEN  (VAN)— As  to  Dutch  kw 

of  marriage       -  -         1.105611 

LEFEVBE  (RT.  HON.  CniL&.BLES 

SHA,W)  —  Speaker     of     the 
House  of  Commons.     See  Ctute 
(f  Ihe  Sheriff  of  Middleaex   in.  1239 
Howard  v.  Oosset  -  -  vi.  321 

LEFBOT,  B.— See  JB.  v.  John  Mitchel 

Ti.  599,  691 

B.y.Duffif  -  -  VIL795 

statement  as  to  reh'gioa  of  jurors 

on  panel  -  -  vii.  868 

LEIGH  (EIGHT  HON.  T.  PEM- 
BEETONXAFrEEWARDS 
LORD  KINGSDOWN). 

See  Pbmbeston  Lrigh. 
LENEHAN  (PATRICK)  —  Witness 

for  the  Crown  in  R,  ▼.  O^Con- 
n^U      .-  -  -  V.  260 

LEUCADE  (THE)--See   The  Ionian 

Ships    -  -  .         Till.  433 

LEWIN  (SIR  GREGORY),  aC- 

Counsel    in     R.     v.     Fearyus 

O^  Connor  and  others    -  !▼•  938 

LEWIS    (JAJfDSS    CROSSLEY)  — 

Trial  of,  for  murder      -       iii.  9«  278 

LEWIS    (COUNSEL)— See   Bedree- 

chund  y,  Eiphi^Ume    -  11.  411 

LEWIS  (JOHN) — See  R,  V.  Lewis  viii.  1089 
LEWIS  (W.  G.)— See  JR.  ▼.  Edmonds -i.  785 

account  of  -  -  -  - 1.  803 

defence       -  -  -  - 1. 875 

LINDEN  (VAN  DER)— As  to  Dutch 

law  of  marriage  -  i.  1056ll 

LISMORE — Repeal    meeting  at.     See 

R,  V.  O'CoHneli  -  -  v.  162 

LITTLEDALE  (JOSEPH)MX)UN- 
SEL  (AFTERWARDS 

JUSTICE  OP  C.P.)-Coun8el 
in  R,  V.  Hvntt  R.  v.  Knowles, 
R.  V.  DewhurstfODd  Redfordv. 
Birley  -  1.176,521,529,1073 
—  R.  V.  Harvey  and  Chapman  -  11.  3 
See  also  Rowe  v.  Brenton,  Har- 
dino  V.  Pollock  -  -    II.  258,  341 
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LITTLEDALE  (JOSEPH)-«oii/. 

R'  V.  Pinney,    StockdaU  v. 

Hansard,  Canadian  Prisoners* 
Case,  R,  y.  Howell,  /?.  v.  Col- 
lins, R,  y.  Lovett,  Case  of  the 
Sheriff  of  Middlesex,  R.  v. 
NeaU,  Re  Cully       iii.  11,  723,  963, 

1087, 1149, 1177, 1239, 1312, 

1317 

R.  V.  Frost     -  .  IV.  461 


opinion  of,  as  to  conduct  of  Waith- 


1.1389 
n.345 

II.  270 

III.  505 

III.  548n 


man,  sheriff  of  Middlesex 
-  opinion  in  Harding  y.  Pollock 
■  ruling  in  Rowe  v.  Brenlon  - 
•  summing  up  in  R.  v.  Pinney 
'  application  to,  in  R.  y.  Fursey 
order  as  to  pleas  in  Stoehdale  y. 

Hansard  (Ist  action)  -  iii.  725n 

judgment  on  demurrer  in  Stoehdale 

T.  Hansard  (2nd  action)  iii.  389 
>  on  motion  to  stay  inquiry  for 

damages  in  StockdaU  y.  Ifaii- 

sar(/(Srd  action)  -  11x^947 
on  motion  for  payment  by 

sheriff  -  -  -  in.  953 

on  motion  for  attachment  of 

sheriff  -  -  -  in.  959 

on  motion  to  verify  return  in 

Canadian  Prisoners^  Case     iii.  1020 
>  on  motion  for  attachment 


m.  1028 
m.ll38 
111-1146 
in.  1175 


summing  up  in  J?,  v.  Howell 

— •  sentence  on  Howell  and  others 

summing  up  in  R,  v.  Collins 

ruling  an  to  evidence  of  publication 

of  libel  in  R.  v.  LooeU  ni,  1182 

summing  up  -  -  in.  1186 

sentences  on  Collins  and  Lovett   in.  1187 

judgment  in  Case  of  the  Sheriff  of 

Middlesex         -  m.  1255 

summing  up  in  R.  y,  Neale  in.  1312 

sentence  on  Feargus  O'CJonnor      iv.  1364 

sentence  on  Hetherington   - 

LIVERPOOL.    See  Chartists. 

LIVERPOOL  (LORD)— His  alleged 
intention  to  create  peers  for  life. 
See  The  Wensleydale  Peerage 
Case     -  -  -         viii 


IV.  599 


LLAKDAFF  (BISHOP  OF)--See  R, 


508 


V.  Earl  of  Cardigan 


LLOYD  (EDWARD  JOHH)-Coun. 

sel  in  Mayor  of  Lyons  y.  East 


IV.  659 


India  Company 
argument  for  resp9ndentB  - 


in.  685 
ni.  691 


LOCKE  (COUNSEL)-See  Wadsitorih 

V.  The  Queen  of  Spain  -  viix.  59 

LOGAN  (ALEXANDER  S.)-Coun. 

sel  in  R.   v.   Cumming,  R,  v. 
Grant,  Ranken,  and  Hamilton 

▼II-  492,  508 
speech  for  the  defence  in  R.  v. 

Chrant  and  others         -  vii.  573 

LONDOHDERRT-Beference  to  Mar- 

quis  of,  in  R,  v.  Edmonds         -  f.  923 

LONG — See  Barrett  v.  Long     -       Yin.  1076 
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LONGFOBD  —  Repeal    meeting    and 

dinner  at  See  B.  v.  CConnell  v.  120, 

247,  250, 297,  625 
LONOSON  (ABRAHAM)  -  Witness 

in  R,  V.  Fearfftu  O* Connor  and 
others    -  -  -  iv.  984 

LOONEY  (FRANCIS) —Trial  for  sedi- 
tion and  riot      -  -  vi.  782 

sentence      -  -  -  ri.  $23 

LOPEZ  (SIB  MANASSEH)-Convic. 

tion  for  bribery  uf,  referred  to 

1. 126,  849 

LOPEZ   (MANOEL)  —  See    Lopez  v. 

Burslem  -  -  iv.  1331 


LUSHINGTON  (STEPHEN)-co»/. 

judgment    in    Th€    Ionian    Ships 

{The  Leucade)  -  viii.  460 

judgment  in  Ex  parte  John  An-- 

derson  Robertson  -       viii.  1070 

LYNCH,  COUNSEL  (AFTER- 
WaBDS  judge  of  IN- 
SOLVENCY COUBT,  IB.)- 

Counsel  in  R,  t.  Smith  O'Brien  vii.  15 

LYNDHUBST  (LOBJ)).  SeeCoPLsr. 

LYNDW00I>— His  «  Provinciale  "  cited 
as  to  the  confirmation  of  Bishops 

VI.  418 

Lonl  Holt  on  -  -  vi.  422 


LOBDCEB  (JAMES)— Counsel  in  R. 
Y,  Cfrantf  Rankettf  and  Hamil- 

^"^       '  yi'  508  I  MACABTHY  (DANIEL  THOMAS) 


LOVELL  (JOHN)— Sentence  for  high 

treason.    See  R.  v.  Frost  ly.  458 

LOVETT  (WILLIAM)— Trial  of,  for 

seditious  libel    -  -  iii.  1177 

speech  in  his  own  defence  -  iii.  1182 

— in  arrest  of  judgment  -  iii.  1187 

sentence  on      .       -  -  iii.  1188 

joint  author  of  the  People's  Charter 

IV.  34111 

LUCHAIBE  — As    to    Coronation    of 

King's  son  -  -  i.  960X1 
LUDDITES— Cobbett's  letter  to  the  ii.  857 
reference  to             -            -  i.  224 

LUDLOW    (EBENEZEB),    S.L. - 

Counsel    in    R.   v.  Frost   and 
others    -  -  -  -  IV.  98 
witness  in  R,  v.  Pinney       -           in.  377 

LUSH  (BOBEBT)  COUNSEL  (AF- 
TEBWABDS  L.J.  OF  AP- 
PEAL)— Counsel  in  Munden 
V.  The  Duke  of  Brunswick       vi.  405 

LUSHINOTON  (E.  H.)-See  R.  v. 

Edmonds  -  >  .  i.  785 

LUSHINGTON  (STEPHEN)  AD  V0< 
CATE  (AFTEBWABDS 
JUDGE  OF  THE  ADMI- 
BALTY    COUBT)— Counsel 

in  Ruding  v.  Smith       -  1. 1057 

Manners   and    Miller  v.    King's 

Printers,  The  Slave  Grace,  and 
The  Deccan  Case    ii.  229,  275,  962 
Jephson  V.  Riera,  Cameron  v.  Kyte 

III.  596,  611 
See  also  Case  qf  the  Serjeants- at- 

Law  -  -  III.  1295 
The    Bailiff  and   Jurats    of  the 

Royal  Court  of  Guernsey,  R.  v. 

The  Archbishop  of  Canterbury, 

Dyke  V.  Walford   vi.  169,  412,  699n 

In  re  Bedard  •  -  vii.  973 

■  T/ie  Frandska,  The  Ionian  Ships 

{The    Leucade),     Cremidi    v. 

Powell,  Ex  parte   John    An- 

dersoti  Robertson,  Cloele  ▼.  R,  viii. 


Witness  in  R.  v.  Pinney  in.  147 

MACAULAY    (LOBD)  —  Speech   on 

libel  law  at  Edinburgh  1839  iii.  1299ll 

on  Lord  Cardigan  -  -  iv.  667ll 

on  Scotch  Church  secessions        iv.  82811 

MACAULAY,  CI.C.— Ounsel  in  R,  v. 

Bernard  -  -         viii.  899 

MACDONOGH  (FBANCIS),  aC- 

Counsel  in  R,  v.  O'Connell        -    v.  1 

speech  in  defence  of  Bichard  Bar- 
rett      -  -  -  T.  454 

MACDONALD  (GENEBAL)  —  See 

Dobree  v.  Napier         -         iii.  622ll 
MACKAY— Chartist  agitator,   "briga- 
dier-general.''   See  R,  V.  Grant, 
Ranken,  and  Hamilton  -  yii.  507 

MACKENZIE  (SIB  GE0BGE)-A8 

to  Scotch  law  of  treason  i.  6I611,  627ll 

MACKENZIE  (IiOBD)-See  Glasgow 

Cotton  Spinners*  Case  -         iii.  1285 
See  R.  y.  Gumming,  R,  v.  Grant, 

Ranken,  and  Hamilton  vii.  485i  507 
opinions  -  -        vii.  501, 613 

MACKESON    (WILLIAM    WYL- 

LYS)— Counsel  in  In  the 
matter  of  the  States  of  Jersey  viii.  309 

MACKWOBTH  (MAJOB  DIGBY)- 

Witness  in  R,  v.  Pinney  iii.  403 
recalled       -            -     '^     -  in.  4^7 

MACLEAN  (WIIiLIAM)-Trial  of, 

for  conspiracy  and  murder 
( Glasgow  Cotton  Spinners* 
Case)   -  -  -  m.  1284 

MACNEfii   (BICHABD)— Trial   of, 

for  conspiracy  and  murder 
( Glasgow  Cotton  Spinners* 
Case)   -  -  .  111.1284 

MACNAMABA  (H.  T.)— Counsel  in 

Miller  v.  ^Salomons       -  yui,  116 

MACONOCHIE     (A.)  — Lord    Mea- 

DOWBANK.    See  R,  v.  Hardie     i.  gU 

i Earl  and  Countess  of  Strathmore 

V.  Laing  -  .  u.  209 

^9, 433, 439.  790, 1065, 1084  1  uACaUEEN  (JOHN  PBASEB)  - 

refuses  life  peerage  viii.  48121,  509,  630  I  His  pamphlet  on  the  creation  of 

judgment  in  The  Franciska  viii.  367  1  legal  life  peers,  quoted    -        viii.  592 
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MACQIJEEN  (JOHN  FItASEB)-co»/. 

his  special  reports  of  the  Wensley^ 

dale  Case,  and  the  Lords' 
Debates  on  their  Appellate 
Jurisdiction       -  viii.  7l9]li  722 

M'CAKN   (JOHN)  -  Witness  for  the 

Crown  in  B,  t.  VConneil  v.  264 

MTABTHT      (ALEXANDER)  - 

■Counsel  in  B,  v.  O'Conneil       -   v.  12 

K'GABTNET   (BERNARD)  -  See 

M.  V.  Feargus  O^Connor  and 
others    .  .  .  iv.  939 

M'COBMACK  (WIDOW)-Evidence 
as  to  attack  on  police  in  her 
house  at  fiallingiirry.  ttee  B. 
T.  Smith  O'  Bnen  -  rii.  165 

MCDONOUGH.  (MICHAEL)  -  Trial 

for  seditious  conspiracy  and  on- 
lawful  assembly.  See  B.  v. 
Bankin  and  others        -        ^  ni.  715 

K'DOUALL  (PETER  KURRAY)- 

ChartisU  See  i?.  v.  Feargus 
O'Connor  and  others    -  rv.  939 

—  trial    and    sentence   for    sedition, 

1848      -  -  VI.  1126 

M'GEE     (THOMAS     FARCT)  - 

Elected  on  Irish  revolutionary 
Executive  Committee    -  vii.  113 

—  speeches      -  -  -  vii.  110 
i assistant  editor  of  the  Nation        vii.  938 

MMANUS  (TERENCE  BELLEW) 

— rrial  for  high  treason.  B,  v. 
M'Manus  -  -        vii.  1087 

—  speech  before  senten(;e        -         vii,  U05 

writ  of  error.     See  O'Brien  v.  B.  vii.  331 

See  B,  V.  ODonnell  and  others     vu.  637 

M^NAUGHTON  (DANIEL)  ~  Trial 

for  the  murder  of  Mr.  Drumr 


mond 


IV.  847 


M'OBREY— Counsel  in  B  v.  Feargus 


O'Connor  and  others    - 


IV,  938 


MADDOCBS  (GEORGE)^^ee  B.  v. 


Edmonds 
account  of  - 
defence  „    - 
sentence  upon 
speech  by    - 


- 1.  785 
- 1. 803 
-1.834 
-1.948 
-1.927 


MAGRATH  (GEORGE)  —  Affidavit 
regarding  omission  of  names 
from  the  jury  panels  in  B,  v. 
O'Connelt         -  -       *    -v.  932 

MAGIJIRE  (JOHN)— Witness  for  the 

Crown  in  B,  v.  OConnell         -  v.  250 

MAHONY  (FIERCE)  -  Solicitor  to 
the  traversers  in  B.  y.  0*ConneU. 
Affidavit  ret*pecting  the  omis- 
sion of  names  from  the  jury 
panel     ...  -v.  939 

MAHRATTA  WAR  — See  Bedree- 
chund  V.  Elphinstone,  Alexan^ 
der  V.  The  Duke  of  WeUingiont 
and  The  Deccan  Case      ii.  379,  763, 

961 


MAITLAND   (FROFESSOR)-Note 

on  office  of  coroner.     See  Jewi- 

son  V.  Dyson     -  -  -  ^n.  9ll 

MALCOLM    (FINLAY)~8ee    Coma- 

dian  Prisoners*  Case    -  iii.  966 

MALINS  (RICHARD),  aC— 
(AFTERWARDS  VICE- 
CHANCELLOR)— Ck>nn8el  in 

Egerton  v.  Broumlow   -  viii.  207 

MALLETT  (DAVID)-Cited  as  to 
office  of  Attorney  General.  See 
B»  V.  Burdett',  and  see  also 
Mannino,  SX.  -  -  - 1.  25a. 

MALLOW — Monster  meeting  at     See 

B.  V.  OConnell       y.  126,  254»  2W, 

626 

MANCHESTER— See  H.  v.  Burdett^ 
B,  V.  Hunt,  Bedford  v.  Birley  ^ 

distress  in   -  -  -  i.  293,  1372 

meejtiog  at  •  -  •  -  i.  441 

- —     —  evidence  as    to    conduct  of 

yeomanry  and  military  at  i.  356,  361, 

1087, 1090, 1092, 1123, 1128 

flags  used  at  i.  204, 232,  236,  252, 

366,  478,  484 

•' nature  of       i.  201,  227,  229,  255, 

265,  347,  360, 1384 

^~— number  present  at  i.  240, 255, 358, 

374, 375,  390, 1123 

— persons  killed  at       1. 118311,  1261J1 

^  processions  to   -    i.  207,  222,  226, 

254,  347, 1086, 1088 

speechei"  at     i.  232,  347,  356,  367 

population  of  -  -  i.  188n 

precautions  for  safety  of     -  -  i.  189 

rates  of  wages  in     -  -  i.  1395 

See  also  Chartists. 

MANISTT  (HENRY).  COUNSEL 
(AFTERWARDS  A  JUS- 
TICE OF  a.B.D.)--Counsel  in 
Esposito  V.  Bowden      -  viir.  318 

MANLEY  (WILLIAM)-Witness  in 

B.  V.  Stephens  -  -  iii.  1194 

MANNERS  (LORD)— See  the  King 
on  the  prosecution  of  George 
Norton^  S^c,  as  to  the  appear- 
ance of  the  Peishwa    -  ii.  1006 

MANNING    (FREDERICK 

GEORGE)— ^ee  B.   V.  Man- 
ning     -  ^  -        vu.  1029 

MANNING  (S.  L.)  (aUEEN'S 
ANCIENT    SERGEANT— 

Counsel   in    Viscount    Canter- 
bury y.  B.         -  -  rr.  770 

B,  V.  Serva  and  others  ^  The  Baron 

de  Bode  v.  B,  -  -  vi.  202,  256 

note  on  Duchy  of  Lancaster         iv.  558h 

note  on  office  of  Attorney  Greneral 

^'  562b 
MANNING  (MARIA) -See  B.  v. 

Manning  -  -         vn.  1029 

MANSELL  (THOMAS)-See  Man^ 

sell  V,  B.  (in  error)       -         yin.  831 
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KANSFIELD  (LOBD.)--Gited  as  to 

duty  of  soldiers  in  case  of  riot    in.  29 

practice  as  to  habeas  corpus  iii.  976 

-— —  as  to  declarations  of  law  in  Parlia- 
ment    -  -  •  in.  872 
slavery         n.  154, 168,  284,  287 

—  — ^  status  of  inhabitants  of  con- 

quered country    -  ii.  390,  426 

slave  in  England  ii.  282 

laws  in  force    in   conquered   * 

country-  -  1.1063 

— legal  presumption       -  -  1. 113 

— treason  by  levying  war  iv.  400 

dictum  in  Fabrigas  v.  Mottyn  dis- 
approved -  -  IV.  735 

KANSFIELD  (SIB  JAMES)  C.J.- 

As  to  rights  of  soldiers  1. 1176 

—  right  to  arm  to  suppress  riots  1. 1391 

summing  up  in  BelUngham's  Case 

cited      -  -  IV.  856 

MANTLE     (aEORGE)  -  Chartist. 

Trial  for  seditious  conspiracy  vii.  1116 
MABC  (DE  LA  FOLIE)--Referred 

to  in  B.  V.  M'Naughton  iv.  904 

MABCH,  EABLDOM    OF— Created 

during  pleasure  -         vin.  532 

"  MABCIJS "— Book  on  Painless  Ex- 
tinction referred  to  in  i?.  v. 
Stephens  -  -         m.  1226 

MABGABET,  QUEEN  — Coronation 
of.  See  Queen  Carolitu^s  claim 
to  he  crowned    -  -  - 1.  963 

MAEIA  (DONNA)-Queen  of  Portu- 

gal.    See  Dohree  v.  Napier      in.  621 
and  De  Haber  v.  Queen  of  Por- 
tugal    •  -  -  VIII.  53 

TMTAHfnTATXj  C.J.— Cited  as  to  aUe- 
giance  of  iiihabitants  of  a  con- 
quered country.  See  Doe  d, 
Thomas  v.  Acklam       -  n.  Uln 

MABTIN  (SAMUEL),  Q.C.  (AF- 
TEBWABDS  A  BABON 
OF  THE  EZCHEQUEB)— 

Counsel  in  Dohree  v.  Napier  in.  628 

Gahan  and  others  v.  LaJUte  iv.  1380 

Jewison  v,  Dyson^  Buron  v.  Den- 
man         •  -  -       VI.  1, 529 

J?.  V.  Oranatelli     -  -  vii.  983 

See  also  Miller  v.  Salomons,  Man- 
sell  V.  B,  (in  error),  Clemont- 
son  V.  Blessig,  B.  v.  Lewis 

VIII.  Ill,  851, 1085, 1089 

-— —  judgment  in  Miller  v.  Salomons    vin.  144 
MABTIN   (CLAUDE)  —  See  Mayor 
of  Lyons  v.  East  India  Com- 
pany    -  -  -  III.  649 

MABTIN  (CHBISTOPHE)-Appel- 

lant  in  Mayor  of  Lyons  v.  Ea^t 
India  Company  -  ni.  647 

MABTIN    (FBANgOIS)-AppeUant 

in  Mayor  of  Lyons  v.  Ea*t  In* 

dia  Company    -  -  m.  647 

MABTIN    (GEOBOE)  -  Witness  in 

B,  V.  Lovett      -  -  in.  1179 

—  witness  in  B,  v.  Collins      -  ui.  1163 

91500. 


MABTIN  (JAMES)— See  B.  v.  John 

Martin .  .  .  vi.  1032 

MABTIN  (JOHN)— See  B,  v.  Martin. 

Trial  for  treason  felony  -  vr.  925 

speech        -  -  -  vi.  1070 

sentence      -  -  -  vi.  1077 

MABTIN    (MABIE     DESOBAN- 

GES) — Appellant  in  Mayor  of 
Lyons  v.  East  India  Company 

HI.  647 

MABTLEY  (HENBY),  a.C.-Coun. 

sel   for  the   Cro^n    in    B.  v. 
O'Connell         -  -  -  v.  12 

MABY  OF  BOHUN  (wife  of  Henry 

IV.)     -  -  -  -1.962 

MABY  OF  MODENA  (wife  of  James 

II.)      -  -  -1.970 

MABBY AT— Counsel  in  B.  v.  CarliU 

1. 1033 
MATHEW  (BEY.  THEOBALD)— 

Witness  for  the  defence.    B.  v. 
Dujffy    -  -  VII.  926 

MATILDA— Coronation  of      -  1.958,1020 

MATTHfflUS— Definition  of  legal  pre- 
sumption by.  See  B.  v.  Bur- 
dett       -  -  -  -1.114 

MAULE  (W.  H.)  a.C.  (AFTEB- 
WABDS  JUSTICE  OF  C.P.) 

— Counsel  in  Stockdale  v.  Han-- 
sard     -  -  -  III.  741,  748 

See   also  Camoys  Peerage  Case, 

Pisani  v.  Lawson         in.  1291, 1314 

B,  V.  Oxford,  B,  v.  MNaughton  iv.  497 

927 

B.  V.  0*Connell     -  -  v.  803 

B.  V.  Axzopardi^  B,  v.  Serva  and 

others^  The  Baron  de  Bode  v. 

B,  Howard   v.   Gosset,  B,  v. 

FussdU  B.  V.  Zulueta       vi.  30,  233, 

269,  354,  723, 1103 

B.  V.  GranateUi,  B.  v.  Mullins    vii.  979, 

1110 

Taylor  v.  Best,  Ex  parte  John 

Anderson  Bobertson     -         vin.  317, 

1065 

answer  to  questions  put  to  the  Judges 

after  M^Naughton's  Case         rv.  927 

answer  to  the  questions  put  to  the 

judges  in  B.  v.  0*Connell  v.  803 

on  the  evidence  of  accomplices  and 

spies      -  -  -         VII.  1110 

MAULE  (FOX)— Speech  about  Ste- 
phens.   See  B.  V.  Stephens    in.  1219 

MAULE     (0.)    (SOLICITOB    TO 

TBEASUBY)— Witness  in  B. 

V.  Frost  -  -  IV.  147 

MAUNSELL  (DB.)— Witness  for  the 

defence  in  B,  v.  Duffy  -  vn.  936 

MAUBITrUS— See  Subject  Index. 
MAYNE,  J,— Judgment  in    Taaffe  v. 

Doumes  -  -         ni.  1322 

MTgA'D — As  to  Coronation  of  Charles  I. 

1. 1002 


MEADOWBANK     (LOBD)  -  See 
Maconoohib,  a. 

X  X 
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KEAGHEB  (EDWABD)-See  Red- 

ford  T.  Birley  -  -  1. 1071 

KEAGHEB  (THOMAS  FKANCIS) 


trial  for  sedition 
committed  for  contempt 
trial  for  high  treason 
speeches  in  Tipperary 


Ti.  671 
▼1.  698 
▼II.  1092 
-  VII.  132, 133, 
135, 138 

-*—  speech  hefore  sentence  yii.  1106 

writ  of  error.    See  0*Brien  ▼.  R.  vii.  331 

^—  witness  for  defence  in  R.  v.  Duffy  - 

▼11.  934 
trial  for  high  treason  referred  to  ti.  698ll 

KEDWTN  (LORD)— See  B,  v.  Gum- 
ming, R.  y.  Grant,  Ranken, 
and  Hamiltom  -  -  vii.  485, 507 

opinions  -  -  vii.  503,  631 

MELBOintNE  (LOBD>— Circular  as 

to  destruction  of  machines        ii.  533, 

847 

—  eyidence  by  -  -  ii.  873 

—  petition  to,  in  case  of  the  Dorches- 

ter labourers     -  -         in.  1071 

MELLISH  (GEORGE)  COUNSEL 
(AFTERWARDS  LORD 
JUSTICE  OF  APPEAL)- 

Counsel  in  Esposito  v.  Bowden 

viii.  814 

MELLOR  (JOHN)  COUNSEL  (AF- 
TERWARDS JUSTICE  OF 

ft,B.) — Counsel  in   The  Baron 

de  Bode  v.  B.  -  -  yi.  256 

MEREWETHER     (HENRT     AL- 

WORTH),  S.L.— See  Case  of 

the  Setjeants-at-Law    -         in.  1295 

MERIVALE — Counsel.     See  Hill  v. 

Bigge   -  -  -  iv.  727 

METCALFE— Counsel  in  R,  v.  Wil- 
liams and  Vernon         -  vi.  775 

MIGUEL  (DON)— See  Dohree  v.  Na- 

pier  .  -         III.  62211 

MILLER     C )  — See     MUler    v. 

Salomons  -  -  viii.  HI 

MILLER  (GEORGE)— Witness  in  R. 

V.  Stephens         -  -        in.  1106 

MILLER  (LINUS  WILLIAM) - 

See  Canadian  Prisoners*  Case 

in.  966 
MILLER   (ROBERT)  —  Ownscl  in 

R.T.Howell    .  -  in.  1148 

defence  of  Jones     -  -  in.  1112 

MILTON  (JOHN)— Remarks  on  pre- 
lacy by-  -  1.1313 
MINORCA  —  Chanffes  of  sovereignty 

from  1708  to  1803         -         in.  592n 

See  also  Subjbct  Indsz. 

MITCHEL  (JOHN)— See  R.  v.  Mil- 
chel.      Proceedings    against   for 


seditious  libel 
trial  for  treason  felony 
sentence  and  speech 


MITTERMAIER— As  to  libel. 

R.  T.  Burdett    - 
MOLLOY — Cited  as  to  peace  and  war   ii.  397 


▼1.545 
VI.  599 

▼I.  697 
See 
-  1.15411 


MONAHAN  (RIGHT  HON.  JA.), 

A.G.  IR.  (AFTERWARDS 
C.J.  OF  C.P.  IR.)— Counsel 
in  B,  V.  OfCoimdl        -  -   ▼.  12 

J?.  V.  Mitchel,  B.  V.  O'Brien,  R. 

V.  G'Dohertg,  R.  v.  John  Mew- 
tin    -    VI.  555,  571,  615,  S31, 925 

R.  V.  Smith  OBrien,  R.  v.  Bujfy^ 

R.  V.  M'Manus,  R.  v.  Meagher 

▼II.  15, 797, 1087, 1092 

speech  in  R.  v.  John  Mitchel         ti.  636 

R.  V.  (yVoherty  vi.  849 

R.  V.  Martin  -  ti.  967 

opening   speech    in  R.  v.   Smith 

O'Brien  tu.  45 
R,  V.  Duffy    -           -          VII.  872 

MONCREIFF(  JAMES)  ADVOCATE 
(AFTERWARDS  LORD 
JUSTICE  CLERK)— Coun- 
sel in  R,  V.  Cnmming,  R.  t. 
Grant,  Ranhen,  and  Hamilton 

▼n.  492,  507 

speech  for  the  defence  in  R,  ▼• 

Grant  and  others  vn.  555 

MON(?R£IFF  (LORD)  -See  Glasgow 

Cotton  Spinner^  Case  ni.  1285, 1287 

R.    V.    dnniiiiiiit/,    R.    v.   Crrant, 

Ranhen,  and  Hamilton  vii.  485,  507 
opinions    -  -    vii.  502,  633 

MONETPENNT,    DAVID   (LORD 

PITMILLY)— See  R,  V.  Bar- 

die         -  -  .  I.  611 

MONRO  (EDWARDTHOMAS)  M.D. 

— Witness  in  R.  v.  APNaughttm 

as  to  insanity  of  defendant  iy.  917 
R.  V.  Pate  as  to  insanity  of 

defendant  -  -  Tin.  ^ 
(SIR     THOMAS) -Witness    in 

R.  V.  Pate    -  -  -  nn.  27 

MONSELL  (WILLIAM)  (AFTER- 
WARDS LORD  EMLT)— 

Witness  for  defence  in  R,  t. 
Smith  O'BHen  vn.  267 

MONTAGUE  (BISHOP)  -  Opposi- 
tion to  his  confirmation.  See  R. 
V.  Archbishop  of  Canterbury  vi.  42711 

MONTEITH  (W.)— Counsel  in  R.  t. 

M'Naughton     -  -  jv.  649 

MONTESftUIEn  -CHted  as  to  laws  of 

treason  ...  i.  655 
—  le  droit  politique  and  droit  civil 

II.  394m 
MONTROSE  (DUKE  OF)-See  R.  t. 

Hardie ...  i.  609 

MOODT  (JOHN)— Trial  for  breach  of 
Foreign  Enlistment  Act.  See 
R.  V.  Granatelli  and  others     Tn.  963 


defendant  in  King  of  Two  Sicilies 

V.  Willcox  .        Tii.  1049 

MOORE  (RICHARD)  0.0.  (AFTER- 
WARDS JUSTICE  OF  Q.B.) 

— Counsel  in  R.  v.  OConntU  -      t.  1 

see  also  R.  v.  John  Mitchel,  R.  ▼. 

John  Martin    -    vi.  045,  6W,  1077 
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MOOBE  (RICHABD>-con/. 

R.  V.  Smith  0*Brien,  R.  v. 

^ffyt  ^-  ▼•  0*Donohue    tii.  1,  960, 

1091 

speech  for  the    defence   of  Bev. 

Thoe.  Tiernej  in  R.  v.  (yCon- 

neU        ...  7.  352 

samming  up  in  R.  v.  Mitchel  vi.  677 

judgment  in  O'Brien  v.  R.  til  371 

—  summiDg  up  in  R,  v.  0*Donokue 

ra.  1091 
MOOBE  (C;HABLES.)-Witne8B  in  R. 

V.  Hofweil         -  -  III.  1112 

MORGAN  (JEN  Kin  )— Sentence  for 

high  treason.    See  R.  y.  Frosi  ly.  458 

MOEOAN  (WILLIAM)-Witne88  fot 

the  defence  in  R.  y.  O^Connell  y.  542 

MOORHOUSE  (JAMES)-See  R.  y. 

Hunt  and  others  -  -  i.  171 

account  of  -  -  -  -  1. 183 

defence       -  -  -  -  i.  282 

"  MORNING  CHRONICLE  "  -  Ad- 

yertisement  in.    See  R,  y.  Earl 
of  Cardigan      -  -  !▼.  615n 
and  Chartists.    See  R.  y.  Cooper  iy.  1286 

MORRIS -See  J?,  y.     -  -1.521 

MORRIS  (M0RRIS)~Witne88  in  R. 

y.  Vincent         -  -       iii.  1057n 

MORRIS  (ROBERT)- Witness  in  R, 

y.  Pinney  -  -  iii.  175 

MOXON  (EDWARD)-'rrial  for  puh- 

lishing  a  blasphemous  libel       it.  693 

MITLLAGHMAST  —  Monster  meeting 

at.    See  R.  y.  (TConneU  v.  165, 187, 

206,  273, 632,  636 

MULLINGAR  —  Repeal  meeting    at. 

See  R,  y.  O'Connell    -      v.  117,  624 

MULLINS  (GEORGE  BRIDGE)— 

Trial  for  treason  felony  vii.  UIO 

MUNDEN    (CHARLOTTE)  —  See 

Munden  y.  The  Duke  of  Brunt- 
wick.  Action  against  foreign 
Sovereign  -  -  vi.  403 

MUNROE-See /{.  y.  -  1.1356 

MURPHY,    S.L.~  Counsel    in    R.    v. 

Feargua  O* Connor  and  othen  ly.  938 

R,  y.  O'CanneU  -  v.  740 

MTTRFHY   (EDWARD)  —  Trial  for 

seditious  conspiracy.  See  R.  y. 
O^DonneU  and  others  -  yii.  637 

MURRAY     (THE     LADY     AU- 
GUSTA)—See    The   Sussex 

Peerage  Claim  -  -  vi.  79 

MURRAY  (WILLIAM)— See  Mahs- 

FIBLD,   LOBD. 

MURRAY— See  /?.  y.  -  1. 1370 

MURRAY  V.  BENBOW—Befusal  to 

grant  injunction  to  restrain  in- 
fringement    of     copyright    in 

*'  Cain  "  -  1. 1870n ;  iv.  1409 


NADIN  (JOSEPH)— Eyldence  of,  in 

Redford  y.  Birley         -  i.  1164 

NAPIEB  (CHABLES)  (AFTEB- 
WABDS  VICE-ADMIBAL 
SIB  CHABLES)  —  Giyes 
notice  of  his  intention  to  block- 
ade all  the  Russian  ports  in  the 
Baltic.  Such  notice  of  intention 
not  a  diplomatic  notification. 
See  The  Franciska        viir.  349,  363 

—  action  against  when  in  seryice  of 

Portugal  for  capture  of  vessel 
carrying  contraband.  See  Do- 
bree  y.  Napier  -  -  in.  621 

NAPIEB        (GENEBAL         SIB 

CHABLES  JAMES)— Pre- 
parations against  Chartists.  See 
R.  y.  -Frew*       -  -  iv.  138n 

NAPIEB  (JOSEPH)  COUNSEL 
(AFTEBWABDS  LOBD 
CHANCELLOB    OF    IBE 

LAND)  — Counsel    in    R.    v. 
0*Connelt         -  -        y.  12,  740 
Grc^f  y.  JR.,  R,  y.  Charles  Gavan 

^^ffy   -  -  -   VI.  US,  306 
R,  y.  Smith  O'Brien          -  vii.  345,  375 

R.y.Duffg  -  yii.  810 

by  order  of  the   House  of  Lords 

appears  before  the  Committee 
for  Privileges,  in  opposition  to 
The  Fermoy  Peerage  Claim  vni.  730 

—  moyes  as  Attorney-General  for  Ire- 

land, to  quash  the  inquisitions 

in  the  Sixmilebridge  Case    viii,  1078 

—  his  speech  in  the  House  of  Commons 

VIII.  I082n 

NAPIEB  (GEN.  SIB  WILLIAM) 
(LIEUTENANT  -  GOTEB- 
NOB  OF  GUEBNSEY)— See 

The  Bailiff  and  Jurats  of  the 
Royal  Court  of  Guernsey         vi.  I59 

Witness  for  the  defence  in  R,  v. 

Smith  OBrien-  -  vn.  273 
produces  letter   from    Lord    Mel- 
bourne's priyate  secretary  dur- 
ing Reform  agitation    -           tii.  275 

NAPOLEON    BONAPABTE  -  Be- 

ference  in  Thistlewood  Papers 
to.  See  R.  y.  Hunt  and  others  i.  46511 
NAPOLEON  in.<-0r8ini's  plot  to 
assassinate.  Trial  of  Bernard 
as  accessory  here  to  murder  of 
one  of  the  yiotims         -         yiii.  397 

Orsini's  letter  to     -  -       yiii.'  892n 

denunciation  of,  in  James's  speech  - 

VIII.  1011 
Lander's  alleged  oflTer  -         viii.  939 

proceedings  for  libelling  with- 
drawn. See  R,  y.  Truelave, 
R,  y.  Tchorziwski       -        vni.  1091 

NABBOBA  —  See  Bedreechund  y. 
Elphinstone,  The  Deccan  Case, 
and  King  on  the  Prosecution  o^ 
George  Norton,^c.  11. 379,  961, 1003 

NASH    (PATBICK)— Trial    of,  for 

Whiteboy  offences        -  m.  1261 

sentence  on  -  -       ni.  1271n 
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"NATION,  THE."— Dublin  New». 
paper.  Prosecation  for  publi- 
cations in.  See  B.  v.  CConnell 
(conspiracy)      t.  105. 113, 116, 125, 

141, 151, 179,  295 

R,  V.  Ihiffyy  1846  (seditious  libel)  n.  303 

R.  V.  Dujfy  (treason  felony)        vir.  873, 

875,  879,  881, 883,  885,  888,  889 
NEEDHAM  (WILLIAM)-Witness 

in  R,  V.  Vincent  -  in.  1061 

NEWAEK  UPON-TEENT—  Charter 

enfranchising.  See  R.  v.  Ed- 
numds  and  others  i.  858 

NEWCOMBE  (JOHN  WALEXB)- 

Witness  in  R.  v.  Pinney  -  iii.  49 

NEWPORT    (MONIIOUTH)-Char- 

tist  riots  at.    See  R.  v.  Vincent 

III.  1037 

outbreak  at.    See  R.  y.  Frost         -  nr.  85 

NEWPORT,   SIB   JOHN-On  Irish 

financial  relations  -  T.  509 

NEWTON    (A.)— Counsel  in  the  Case 

of  the  Serjeanis-at'law  -        iii.  1296 

NEWTON  (MERCY  CATHERINE) 

— See/nre       -  -         vii.  1130 
judgmeot  of         -  -  1. 1278 

NICHOLL,   SIR   JOHN-See  In  re 

the  Goods  of  George  8,  deceased 

!•  1273 

NICOLAS    (SIR    HARRIS) -See 

Devon  Peerage  Claim  -  ii.  665 

argument  in  the  Devon  Peerage 

Claim    ...  II.  693 

Letter  to  Duke  of  Wellington  on 

the  propriety  and  legality  of 
creating  life  peers,  cited  in  the 
Wemleydale  Peerage  Case 

^iii.  523,  582 
NIXON  (JOHN)— Trial  for  seditious 
conspiracy  and  unlawful  assem- 
bly.     See  R,  v.  Rankin  and 

m 

others    ...  vu.  715 
speech  for  the  defence         -          vii.  769 

NORBURY,  C.J.  (LORD)-See  Hard^ 

ing  y.  PoUock    -  -  ii.  343 
Judgment  in  Taaffe  v.  Downes    iii.  1338 

NORBURT  PEERAGE  CASE-Oited 

in  Wenslegdale  Peerage  Case  viii.  731, 

738, 740, 770, 771,  777,  778, 1236 
NORFOLK     (COUNTESS     OP)- 

Created  Duchess  of,  ior  life.  See 
the  WensUydale  Peerage  Case 

Tin.  489, 493n,  580,  649,  670 
"NORFOLK  RAWS,  THE."     See 

R.  V.  W.  Cobhett  -  ii.  890 

NORHANBT      (LORD)      (HOME 

SECRETARY)— On  conduct 
of  Binningham  magistrates  at 
riots      ...  III.  1351 

^—  Warrant  of  commitment  for  high 

treason  -  -  -  it.  497 

NORRETS  (SIR  DENHAM)-Wit. 

ness  for  the  defence  in  R,  y. 
Smith  O'Brien  -  -  yii,  266 


NORRIS— (Stipendiary  magistrate)— 
Letters  o^  to  Lord  Sidmouth  as 
to  meetings  at  Manchester,  &c^ 
in  1819-  -  -r.  1371, 1381 

NORTH,  C.  J.— Cited  as  to  priyil<»e  of 
Parliament.  See  Stockdaie  r. 
Hansard  -  m.  857 

''NORTHERN  STAR  "-Referred  to. 

See  R.  y.  Feargus  O'Connor  ly.  951, 

1193, 1341, 1347, 1352 
NORTHINOTON^  L.C,-Cited  as  to 
emancipation  by   residence   in 
England  •  -  n.  292 

NORTON    (SIR    FLETCHER)  - 

Opinion  as  to  rights  of  inhahi- 
tants  of  conquered  countzy       m.  716 

as  to  aliens  holding  land  in  North 

America  and  West  Indies        ni.  695| 

697 

NOTTINGHAM  (LORD)  L-C- Cited. 

as  to  issue  of  habecu  corpus  in 
yacation  -  -  ni.lO10 

Opinion  on  purchase  of  titles  cited 

yin.258 


as  to  public  policy  cited  in  Egerton 

y.  Earl  Brownlow  viii.  279,  280, 283 

NUGENT  (LORD  GEORGE) -Ap- 

pellant  in  Jephson  y.  Biera      in.  591 


OASTLER      (RICHARD)  -  **  The 

Factory  King."  See  B.  y. 
Feargus  O'Connor        -  ir.  1098 

O'BRIEN  (BRONTERRE)  (CHAR- 
TIST LEADER)— Trial  of, 
for  unlawful  assembly  and  con- 
spiracy -  -  -  ry.  1341 

O'BRIEN  (JAia;S)-Trial  for  sedi- 
tioui  conspiracy.  See  B.  y. 
O'DonneU  and  others    -  Tit.  637 

O'BRIEN      (inJRROGH)-Created 

Earl  of  Thomond  for  life,  with 
remainder  to  Donagh  O'Brien 
for  life,  &c.        -  -         yiii.  653 

O'BRIEN   (S.L.)   (AFTERWARDS 

JUSTICE  OP  ftJB.)— Counsel 
in  B,  y.  ODoherty,  B.  y.  Mar- 
tin      -  -  -  ▼1.832,925 
B.y.  Duffy  -  -  yii.  797 

O'BRIEN     (WILLIAM     SMITH, 

|[.p,)_Trial  for  sedition  yi.  571 

Trial  for  high  treason.    See  J?,  y. 

Smith  OBrien  -  -  yii.  1 

speech  in  January  1847      -  vii.  217 

speech  at  Irish  Confederation,  Feb- 
ruary 1848       -  -  yii.  269 

March  15, 1848  -  rii.  77 

Aprils  -  -  VII.  85 

at  Irish  League,  July  19         yii.  92 

inTipperary  -    vii.  132, 134, 135, 

137, 141, 164, 167 

speech  and  sentence  -         yii.  330 

writ  of  error  -  -  vii.  331 

*— »  allusion  to,  in  letter  produced  in 

R,  V.  Bernard  -  -       vui.1019 
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O'CALLAGHAN    (JOHN   OOBNE- 

LIUS)— Author  of  the  Green 
Book.  Letter  explanatory  of 
the  new  card  for  members  of 
the  Repeal  Association.  See 
R.  V.  (yConnell  -  v.  220 

OCONNELL  CDANIED-Counsel in 

Taaffe  y.  Downe»         -    '     in.  1320 

first  trial  of.    See  /?.  ▼.  O'Cormell, 

and  Appendices  H.  and  K.       n.  629, 

1031 

cited  as  to  insults  offered  to  Mar- 
quis of  Welleslej  -  ii.  941  ^ 

references  to  -  in.  562, 1066 

member   of  Select    Committee   in 

StoekdaU  ▼.  Hansard  -  iii.  842 

speeches  quoted       -  -         iv.  1356 

trial  of,  for  a  seditious  conspiracy, 

184d-4-  -  -  V.  478 
his  speech  at  Trim,  March  19, 184d  y.  HO 


Cork,  May  21,  1848 
Longford,  May  28,  1848 
Drogheda,  June  3,  1843 
Kilkenny,  June  8, 1843 
Mallow,  June  11,  1843 
Dundalk,  June  29,  1843 
Donnybrook,  July  3,  1843  - 


V.120 
V.  121,  625 
▼  123 

-  V.  124 
V.  126,  626 

V.128 

-  V.  131 


Repeal  Association,  July  4,  1843    -  y.  134 

Tiiam,  July  24, 1843  -  -  y.  136 

Baltinglass,  August  6, 1843  -  y.  138 

Tara,  August  15,  1843    v.  146, 147,  627 

Repeal  Association,  August  26, 1843  y.l53 

„  „     September  4,  1843 

V.156 

Loughrea,  September  10, 1848        -  v.  158 

CUfden,  September  17, 1843     y.  160,  629 

Lismore,  September  24,  1843  -  y.  161 

Mullaghmast,  October  1,  1843  y.  165, 173, 

206,  632 

speech  against  the  Union,  1810      -  y.  322 

his  speech  at  the  tiial  -  y.  478 

sentence  on  -  -  -  v.  728 

release         -  -  -  y.  QIAn 

See  Index  of  Subjects,  Ireland. 

CGONNOB    CFEAEGUS)   (CHAB- 

TIST)— Wal  of,  for  libel     iii.  1299 

seditious  libel  at  York,  1840  iv.  1352 

speech  for  the  defence         -  iv.  1355 

trial    for   seditious   conspiracy   at 

Lancaster,  1843  -  ry.  935 
speech  for  the  defence         -          ly.  1109 

O'OONNOB  (PATEICK)-See  B.  y. 

Manning  -  -         yii.  1029 

ODOHEETT  (KEVIN  IZOD)-a^l 

for  treason  felony         -  yi.  831 

—  speech  and  sentence  -  yi.  922 

ODONNELL  (FRANCIS)-Trial  for 

seditious  conspiracy.    See  B.  y. 
(yDwineU  and  others   -  yii.  637 

ODONGHUE  (PATRICK)~Trial  for 

high  treason      -  -         yii.  1091 

•— —  speech  before  sentence       -         txi.  1105 


OFFICEBS  OF  STATE  (SCOT- 
LAND)  —  See  Dtmglas  y. 
Officers  of  State  -  ly.  737 

CGOBMAN  MAHON  (THE),  M.P. 

Witness  in  B.  y.  Pate  -  viii.  38 

O'GOBMAN  (RICHAED)  -  Member 
of  Irish  reyolntionary  Execu- 
tive Committee  -  -  yii.  H3 

O'aBADT,  C.B.— Patent  of.    See  The 

Bloomfield  Peerage  Claim       11.  91(hl 

CHAGAN  (JOHN)  COUNSEL 
(AFTEBWABDS  A  JUS- 
TICE OF  a.B.D.  AND 
JUDGE  OF  THE  IBISH 

LAND  COUBT)— Ck>unsel  in 
B.  V.  Duffy,  B.  y.  Mitchel,  B. 
V.  Smith  O'Brien,  B.  v.  O'Do- 
heriy       yi.  306,  559,  571,  618,  832 
B,y.  Duffy    -  -  yii.  797 

O'HAGAN  (THOMAS)  COUNSEL 
(AFTEBWABDS  LOBD 
CHANCELLOB    OF    IBE- 

LAND)  —  Counsel  in    B.    v. 

O'ConneU         -  -  -   y.  12 

B.  V.  Petcherine     -  -       vm.  1086 

O'HEA..  (JAMES)— Counsel  in  B.  t. 

O'  ConneU         -  -  -   y.  12 

OLDHAM— Inquest   at.      See    B,    v. 

^««'    -         -         -         1. 216n 

OLIVE  SEBBES-See  Sersbs. 
OLIVEB  ( ALEXANDEB)— See  Bed- 
ford v.BiHey  -  -  1.1071 
O'LOGHLEN  (SIB  COLEMAN  M.) 

BABT.  —  Counsel    in    B,    v. 

O'ComusU  -  -  V.  12, 740 
B.  y.  John  Mitchel,  B,  y.  O'Brien, 

B,   V.   aDoherty,  B,  v.  John 

Martin  -  yi.  561, 571,  618,  832. 925 
J?.  V.  Smith  O'Brien^  B,  y.  Duffy  - 

VII.  15,  345,  797 

/?.  y.  Petcherine     -  -       viii.  1086 

•'OBANGE  '  PBOCESSIONS  -  Le- 

gaUtyof  -  .  11.1036 

OBANGE  SOCIETY— Legality  of      II.  947 

OBSINI  (FELICE)— Plot  to  assas- 
sinate Napoleon  III.  and  Em- 
press Eugenie  -  -  v"i.  877,  etc. 

letter  to  Napoleon  III.        -       ym.  897n 

Acte  d'Acousation  in  trial  of      yiii.  1239 

OTHOBON— Constitution  of,  cited  as  to 

election  of  Bishops        -  yi.  432 

OVEBDEN  (CHABLES)  —  Witness 
for  the  Crown  in  B.  v.  O'Con- 
ndl       •  .  ,  V.  300 

OXFOBD  (EDWABD)  —  Attempt 
against  the  Queen.  Trial  for 
high  treason      -  -  ly.  497 

OXFOBD  PEEEAGE  CASE  u.  732,  747, 

749,  757 

PADDOCK— See  Paddock  v.  Forrester  iv.  557 

PAINE  (THOMAS)— Hunt's  remarks 

as  to  writings  of  -  -  i.  3^^ 

writings  of.  -  -  1.1041 

See  BuLiFHBxoug  Libbl. 
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FALGBAVE   (SIR  P.)— As  to  legal 

effect  of  Coronation      -  i.  983II 
as  to  Royal  wills                 -         1. 128011 

PALMER  —  Principles  of  Nature  by 
Prosecution  for  Blasphemous 
Libel.    See  R,  v.  Tunbridge    1. 1368 

PALMER  (ROTJUrDELL),  0.0. 
(AFTERWARDS       LORD 

8ELB0RNE,  L.C.)— Counsel 
in  In  the  matter  of  the  States  of 
Jersey  -  •  7iii.  301,  300 

Ex  parte  John  Anderson  Robert' 

son        -  -  -       vin.  1069 

-  opinion  on  the  amotion  of  Colonial 

Judges  ...    Yin.  1073n 

PALMERSTON  (LORD)— See  Gidley 

y.  Palmerston    -  -  1. 1263 

correspondence  with  Sicilian  envoy 

as  to  breach  of  Foreign  En- 
listment Act  -  vn.  981 

witness  in  R.  v.  Granatetti  vii.  987 

•^^  on  the  suppression  of  the  Slave 

Trade    .  .  .  vi.  532 

approves  the  creation  of  a  peerage 

for  life  -  -       VIII.  48111 

bill  to  amend  law  relating  to  con- 
spiracy to  murder         -      viii.  88911 

PALET  (ARCHDEACON)— Cited  as 

to  nature  of  property    -         in.  1072 
on  blasphemy  cited  -  .  iv.  1381 

PARSI,  J. — CJharge  to  grand  jury  by,  at 
the  special  Ck)mmiBsion  at  Read- 
ing, Dec.  1880  -  -  II.  1030 

order  of,  in  Stockdale  v.  Hansard 

(1st  action)       -  -        in.  73411 

PARKB  (B.)  (AFTERWARDS 
BARON  WENSLETDALE) 

— Counsel  in  Doe  d,  Thomas 

V.  Achlam,  Bradley  v.  Arthur  ii.  115) 

171 

• See  also  Rowe  v.  Brenton,  R,  v. 

Cariae-  -    ii.  261,  626 

R.  V.  Pinnet/f  R,  v.  Fursey,  Jephson 

V.  Ri&a,  Cameron  v.  Kyte, 
Dohree  v.  Napier^  Mayor  of 
Lyons  v.  East  India  Company , 
Camoys  Peerage  Case,  Case  of 
the  Serjeants-at'Law,  Re  Cully 

in.  11,  543,  591,  607,  639, 
647, 1291, 1295, 1317 

R,  V.  Frostf  Kielley  v.  Carson  iv.  87,  676 

R,  V.  (yCotinell      -  -  -  v.  823 

Jewison  v.  Duson,    The    Sussex 

Peerage  Claim,  Gray  v.  R., 
In  re  Bailiff  and  Jurats  of  the 
Royal  Court  of  Guernsey,  R.  v. 
Serva  and  others.  The  Baron 
de  Bode  v.  R.,  Willis  v.  Gipps, 
Howard  v.  Gosset,  Buron  v. 
Denman,  Dyhe  v.  Walford,  /?. 
V.  Futsell,  R,  v.  Williams  and 
Vernon    -     vi.  1.  85, 118, 159,  233, 

269,  817, 354,  525,  699ii,  723, 

775 


PARKE  (B.)— cofi/. 

O'Brien  v.  J?.,  H&ulden  v.  Smith 

VII.  375, 1030 

Miller  v.   Salomons,  Egerton    v. 

Earl  Broumlow,  Wen^eydale 
Peerage  Case,  Mansdl  v.  R. 
(in  error),  CoM>ett  v.  Sir  George 
Grey,  Cobbett  v.  Slowman 

vni.  lU,  193, 479,  842,  845, 1075 

argument  in  Doe  d.    Thomas   v. 

Achlam-  -  -  11.115 
charge  to  grand  jury  at  Salisbury, 

Jan.  1831  -  -  n.  1025 

ruling  in  Rowe  v.  Brenton  -  ii.  271 

judgment  in  Calder  v.  Halkett        it.  491 

Kielley  v.  Carson       -  rv.  685 

answers  questions  put  to  the  judges 

in  R,  V.  O'ConneU  -  ▼.  823 
judgment  in  7*Ac  Baron  de  Bode  ▼. 

/{.---  Ti.  269 

Howard  v.  Gosset  vi.  393 

summing  up,  Buron  v.  Denman      vi.  539 

R,  V.  Williams  and  Vernon    vi.  778 

judgment  in  Miller  v.  Salomons   yni.  168 

answer  to  questions  to  the  judges 

in  Egerton  v.  Broumlow        vui.  233 

patent  c-reating  him  a  baron  for  life  as 

Lord  Wensleydale — Reference 

to  Committee  for  Privileges  viu.  482^ 

484-626 

his  intention  to  claim  his  seat  not- 

withstanding     -  -  Tin.  637 

his  refusal  to  appear  by  couosel 

before  the  Committee   -         vui.  634 

adjudged  by  the  House  of  Lords 

not  entitled  to  sit  -  Tni.  719 

five  months  later  allowed  to  take 

his  seat   under  new  patent  to 

him  and  his  heirs  male  viii.  720-722 

PARKER,  ARCHBISHOP -Confir- 

mation  of  •  -    vi.  441»  450 

PARKER   (JOHN)  —  See  Canadian 
Prisoners*  Case  -  m 


PARKER,  a.C.— Counsel  in  Dyhe  v. 


y^alfird 


TI. 


705 


PARKES  (SAMDEL)— Trial  for  se- 
ditious conspiracy.  See  R.  t. 
Feargus  O*  Connor  and  others  it.  939 

PARR,  KATHERINE— Not  crowned 

1. 966, 1023 
PARRT   (J.  H.)  — Ounsel  in  R,  v. 

Williams  and  Vernon  -  vi.  775 
R,  v.  Cuffey  and  others,  R,  v.  Man- 
ning, R,  V.  MuUins      vii.  467, 1029» 

1110 

PATE  (ROBERT)— Trial  for  assault- 
ing the  Queen.    See  R,  t.  Pate 

▼III.  1 

PATE  (ROBERT  PRANCIS)-Wit- 

ness  in  R,  v.  Pate  tui.  2g 

PATTESON    (JOHN)     COUNSEL 
(AFTERWARDS  JUSTICE 
OF  Q.B.) — Counsel  in  R,  t. 
Hunt,  Rowe  t.  Brenton       ii.  69,  268 

^—  See  also  R.  v.  Carlile         -  a.  627 
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PATTESON  (JOHK)-«m<. 

StockdaJe  ▼.  Hcmsard,  R,  v.  Ste- 

phens,  Camoys  Peerage  Case, 

Re  Cully  in.  723, 1189, 1291, 1317 

-  J?.  V.  Francis,  R,  v.    Cooper  and 

others,  R.  v.  Shellard  it.  1324, 1376, 

1386 

JR.  V.  (yConnell      -  -  v.  797 

Tlte  Sussex  Peerage  Claim,  Grog 

V.  R.,  In  re  Carus  Wilson,  R. 
v.  Serva  and  others.  The  Baron 
de  Bode  t.  i?„  Munden  y.  The 
Duke  of  Brunswick,  R.  v.  The 
Archbishop  of  Canterbury  vi.  85, 118, 

183, 233,  256, 403, 409 

Smith  (yBrien  v.  R.,  In  re  John 

Crawford,  Houlden  v.  Smith, 
Gorham  ▼.  The  Bishop  of  Ex~ 
eter      -      vii.  375,  961, 1039, 1071 

JR.  V.  Pate,    Wadsworth  v.    The 

Queen  of  Spain,  De  Haber  t. 
R.  of  Portugal,  Cremidi  r. 
Powell,  Cloete  v.  R,     viii.  1,  53,  58> 

787, 1084 

judgment  in  R.  v.  Carlile  -  ii.  627 

on  demurrer  in  Stockdale  t. 

Hansard  (2nd  action)  -  iii.  905 


on  summons  for  payment  by 


sheriff  in  Stockdale  v.  Hansard 

(8rd  action)      -  -  in.  948 

summing  up  in  R.  v.  Stephetis     in.  1232 

sentence  on  Stephens  -         in.  1235 

sentence  in  R,  ▼.  Cooper  and  others 

IV.  1324 

answers  questions  put  to  the  judges 

in  R,  V.  O'Connell        -  v.  797 

judgment  in  In  re  Carus  Wilson    yi.  191 

R,  V.  Archbishop  of  Canter- 
bury     -  -  -  VI.  487 

Charge    to  the  Middlesex  Grand 

Jury,  1848         -  -  vi.  760 

judgment  in  Houlden  v.  <Siiiit<A     yii.  1045 

his  opinion  on  the  Sixmilebridge 

Case      -  '  -    viii.  108211 

PEACOCK  (BABNES)  COUNSEL 
(APTEBWAEDS  C.J.  OP 
BENGAL  AND  MEMBEB 
OP  JUDICIAL    COHIQT- 

TEE)  —  Counsel    in     R,    v. 
O'Connell  (in  error)    -  ▼.  740 

In  re  Carus  Wilson,  R,  v.  Arch" 

bishop  of  Canterbury    -  vi.  183,  436 

Smith  O'Brien  ▼.  R.,  In  re  John 

Crawford         -  -  tii.  375, 961 

Wadsworth     v.     The    Queen    of 

Spain    -  -  -  Till,  64 

—•  his  argument  for  the  plaintiffs  in 

R.  V.  (yConnell  (in  error)  v.  751 

PEABSON  (COUNSED-See  rayfor 

Y,Best-  -  -  VIII.  327 

PEASE  (JOSEPH),  M.P -Claim  to 

aflirm  as  Quaker  allowed        viii.  125 


I 


PEDDiE   (BOBEBT)   AND 

OTHEBS  —  Bradford    Char- 
tists.      Trial    for    treasonable 
conspiracy  at  York,  1840        it.  1345 
PEISHWA— See  Bajbe  Bow. 

PEEL  (SIB  BOBEBT)— Correspon- 
dence with  Lord  Anglesey       ii.  1031 

letter  by,  as  to  "  Orange  "  demon- 
stration in  Dublin         -  n.  1072 

member   of   Select  Committee  in 

Stockdale  y.  Hansard  -  in.  843 

founded  Metropolitan  police  in.  1152 

on  blasphemy  prosecutions  -  iv.  580 

on  pensions  -  -  nr.  763XL 

his  secretary  murdered.    See  R,  v. 

APNaughton    -  -  iv.  847 

— —  on  the  Repeal  of  the  Union,  May  9, 

1843      -  -  .      V.  117, 410 

PEEL  (COUNSEL)— See  De  WiUz  y. 

Hendricks'        -  n.  126 

PEMBEBTON  LEIGH  (COUNSEL) 
(APTEBWABDS       LOBD 

KINOSDOWN)— Counsel  in 
Alexander  y.  The  Duke  of  Wel- 
lington -  -  -  II.  774 

Cameron  y.  Kyte,  Mayor  of 

Lyons  y.  East  India  Company 

III.  611,  678 

Presbytery  of  Auchterarder  y. 

Kinnoull,  Kielley  y.  Carson, 
Lord  Advocate  v.  Lord  Dun- 
glas,  Gahan  and  others  y.  La^ 

fitte      -       ly.  10,  673,  752, 1380 

See  also  The  Bailiff  and  Jurats 
of  the  Royal  Court  of  Guern- 
sey, In  re  The  Islana  of  Cape 
Breton,  Dyke  v.  Walford  yi.l59,  301, 

699n 

In  re  Bedard'  -  yn.  973 

The  Franciska,   Cremidi  v. 

Powell,  Fenton  y.  Hampton, 
Ex  parte  John  Anderson  Ro- 
bertson, Cloete  Y.  R,  yin. 

413x1,  787,  873, 1065, 1084 

argument  for  appellants  in  Mayor 

of  Lyons  y.  Eatt  India  Com^ 
pony     -  -  -  111.682 

pamphlet  on  Stockdale  y.  Hansard 

in.  743 

judgment  in  The  Franciska         yiii.  414 

judgment  in  Cremidi  y.  Powell     yiii.  791 

offer  of  life-peerage  to        -       vin.  481n 

.— »  cited  as  to  parliamentary  priyilege 

n.  926n 

PEMBEBTON,  C.J.  — As  to  making 

law  -  -  -  m.  77g 

proceedings  against,  in  Parliament. 

See  Stockdale  y.  Hansard      in.  800, 

869 
PENNEPATHEBy  L.aj.— Sea  R,  y. 

(yConneU.    Presiding  judge  at 

the  trial  -  -  -    ▼.  12 

—  charge  to  the  jury  -  -  y.  591 
— —  allusion  to  counsel  for  the  traversers 

T.617 
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PEHirEFATHEB,  L.C,J.—coHt 

— -  motion  for  new    trial  for  alleged 

misdirections    -  -  v.  670  ''  '^9* 
Lord  John  Eussell  on         -  v.  961 

PENNEFATHEB,  B.  — See    R.  v. 

G*Doherty,  R.  r,  John  Martin 

▼I.  831,  925 

- — R.r.  Duffy  -  vii.  795 
summing  up,  R.  v.  O^Doherty         vi.  867 

PENKEFATHEB  (COUNBED-^ee 

R,  ▼.  O'Doherty,  R,  v.  Martin  vt.  832, 

925 

PENHEFATHEB  (BICEABD) 
(HIGH  SHEBIFF  OF  TIP- 

PERABT)~Bxamination  of, 
as  to  array  at  the  Glonmel 
Special  Commission,  Sept.  1848  tii.  34 

PENSAM  (JOHN)— Witness  in  Dicas 

V.  Lord  Brougham       -  iii.  578 

PENTONVILLE— Newport     (Mon.), 

Chartist  meetings  at      -         iii.  1053 

PEPTS  (CHABLES)  COUNSEL. 
(AFTEBWABDS  LOBD 
OOTTENHAM.  Ii.C.)-Coun. 

sd  in  King  of  Spain  v.  HuUett 
and  Widder  and  Devon  Peerage 
Claim  .  11.314,665 

See  also  the  C€ue  of  the  Serjeants- 

ai-Law  '         III.  1295 

—  Presbytery  of  Auchterarder  v.  Kin- 
ncmll.  Lord  Advocate  y.  Lord 
Dungl<u,  Ferguson  v.  Kinnoull, 
R.  V.  M*Naughton  iv.  60,  753,  755, 

824,  934 

The  Duke  of  Brunswick  v.    The 

King  of  Hanover,  The  Sussex 
Peerage  Claim  -  vi.  69,  85 

R.  V.  Smith  O'Brien  -  vii.  375 

Dimes  V.  Proprietors  of  the  Grand 

Junction     Candle    Barrett    v. 

Long   -    VIII.  85,  87,  88,  89, 1076 

argnment  in  Devon  Peerage  Case  ii.  665 

"—  opinion  in  Presbytery  of  AuchtoT' 

order  v.  Kinnoull  -  -  rv.  60 

Ferguson  t.  Kinnoull  iv.  824 

Lord  Advocate  v.  Lord  Dun- 

glas  -  -  IV.  761 

— in  favour  of  reversing  judg- 
ment in  R.  v.  O'Cownell  v.  888 
^—   '          in  The  Duke  of  Brunswick 

V.  The  King  of  Hanover  -  vi.  71 

in  The  Sussex  Peerage  Claim  vi.  115 

■  on  writ  of  error   in  R,  v. 

Smith  O'Brien  -  -  vii.  378 

PEBBIN  (JOHN)— Counsel  in  R,  v. 

(yConndl         -  -  -   v.  12 

R,  V.  John  MitcheU  R.  v.  O'Brien, 

R,  V.   O'Doherty,  R.  v.  John 
Martin  vi.  547,  571,  832,  925 

PEBBIN,    KC.    (AFTEBWABDS 
JUSTICE  OF  aB.   IB.)- 

Counsel  in  R.  v.  0*Connell       ii.  637 

Taaffe  v.  Downes  •  -         ni.  1320 

— ^  see  also  R,  v.  O'Connell  -     ▼•  1 


PEBBIN,  KC-— «>!•*. 

R.  V.  Charles  Qavan  Duffy,  R.  v. 

Martin  -  -  vi.  303, 1077 
R.  V.  Smith  O'Brien,  R.  v.  Duffy    vii.  1, 

803 

argument  in  R,  v.  O'Connett  ii.  648 

dissenting  judgment  on  application 

for  names  of  witnesses  in  R.  v. 

O'Connell         -  -  -  ▼.  61 

caption  -  -  -   v.  36 

challenge  to  the  array  -    v,  61 

motion  for  a  new  trial  -  v.  673 

ju^igment  in  R.  v.  Duffy  -  vi.  309 

on  writ  of  error  in  O'Brien 

Y.  R.     -  ni.  369 

on  demurrer  in  R,  v.  Duffy  vii.  827 

■      judgment  of  respondeat  ouster 

VII.  850 

charge  to  Grand  Jarj  of  Clare  on 

the  affray  at  SixmUebridge  vui.  1078 

— —  criticisms  on  -  -    viii.  1082b 

PEBBT  (JAKES)— Witness   for  the 

defence  in  R.  v.  O'ConneU         v.  533 

PEBSIGNY  (M.  de),  FBENCH  AH- 
BASSADOB  in  LONDON- 

On  the  Orsini  Plot        -      vin.  889ll 

PEBTH  PEEBAGE  CLAIM  (THE) 

VI.  1126 

PETCHEBINE  (BET.VLADIiaB) 

— Trial  for  Bihle-buming.    See 

R,  V.  Petcherine       -  vm.  1086 

"  PETEBLOO  "—See  R.  v.  Hunt  and 

Bedford  V,  Birley     1.171,497,1071 

PETEBSDOBFF    (C.)  — Ck)unsel    in 

Howard  v.  Oosset        -  ti.  377 

PETEBSFIELD— Meeting  in  Peters- 
field.    See  "  Petb&loo." 

PHILLIUOBE,  J>B,—Couuae\'mRud' 

ing  v.  Smith      .  .  1. 1057 

DB.  BOBEBT  (AFTEB- 
WABDS JUSTICE  OF  P.D.) 

— C!ounsel  in  Lopez  v.  Burslem 

IV.  1335 

R,  ▼.  Serva  and  others       -  vi.  215 

The  Franciska,  The  Ionian  Ships 

(  The  Leucade)  -  vin.  3629  439 

PHILIPPA  (aUEEN)  -  Coronation 
of.  See  Queen  Carolim^s  daim 
to  be  Crowned  .  -  •  i.  962 

PHILLIPPS— Counsel  in  R.  v.  BwrdeU   i.  4 
R.  V.  Fursey  -  -  iii.  543 

PHILIJPS  (SIB  THOMAS)-Wit. 

ness  in  R.  v.  Vincent   -         ui.  1053 

J?.  V.  Frost    -  IV.  204 

PHILLPOTTS  (BISHOP)-See  A  v. 

WUliams  1.1292a 

PHILPOTTS     (THOMAS     GBIF- 

FIN)— Witness  in  R.  y.  Vin- 

cent       ...         UI.  1059 

PHIPPS  (SIB  OONSTANTINE)- 

Conduot  of,  in  1718      -  n.  946 

PICKFOBD  (JOSHUA)— Witness  io 

R.  V.  Stephens  -  m.  1199 
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PIEBBI  (JOSEPH   ANDREW)— 

See  R.  V.  Bernard,  and  Acte 
d' Accusation  in  the  Onini  trial 

VIII.  887, 1239 

MOOT  (DAVID)  COUHSEL  (AF- 

TERWAEDS    C.B.    IB.)-    ^^^ 

Counsel  in  R.  v.  (yCormeU       n.  637 

R,  V.  O'Connell  -  -   v.  12 

See  also  R,  v.  O*l)oherty,  R.  v. 

Martiny  the  Limerick    Special 
CammiesUm       -     n.  831,  925, 1108 

R.  v.  Duffy  -  -  vii.  796,  801 

Summing  up,  R.  ▼.  Martin  -  1047 


PIGOT  (JOHN  E.)— Counsel  in  R.  v. 
*    O'Brien,  R,  v.  John   Mitchel 

VI.  671,  618 

PHiLINQ  (BICHABD)  -  Chartist 
Defendant  in  R.  v.  Feargus 
O'Connor  and  others    -  iv.  1097 

his  striking  speech  -         iv.  1097, 110811 

"PILOT,  THE"— Dublin  newspaper. 
Prosecution  for  publications  in. 
See  R.  V.  OConnell      v.  1, 109, 167, 

162, 164, 181 

PINDABEES— See  Alexander  y.  The 

Duke  of  Wellington      -  ii.  763 

PINEEBTON— As  to  oath  of  allegiance 
to  Queen  of  Scotland.  See 
Queen  Caroltne^s  claim  to  be 
Crowned  -  -  - 1.  991 

PINNEY  (CHABLES)  -  Mayor  of 
Bristol,  trial  of,  for  neglect  of 
duty  as  a  magistrate     -  -  iii.  H 

PIPON  (THOMAS)  AND  DUBELL 

(JOHN  THOMAS)— State- 
ment on  state  of  the  law  in 
Jersey  -  -  -       viii.  1134 

PITMILLY  (LOBD)-Sce  MONEY- 

PENNY. 

PITT  (BIGHT  HON.  WILLIAM)- 

Opinion  of,  as  to  Parliamentary 
Reform  -  -     1.847,872 

as  to  open  boroughs  -  - 1.  872 

speech  on  the  Union  cited  in  R.  v. 

O'Connell        -  -  v.  603 

--^-  his  creation  of  peerages    viii.  602,  734X1 

PLACE  (PBAN(nS)-His  MSS.  in 
the  British  Museum  referred  to 

IV.  341ix 

the  agitation  for  the  Reform  Bill  it.  32111 

the  origin  of  the  People's  Charter 

IV.  341n,  342n 

the  Chartist  National  Convention, 

1889      -  -  IV.  36111 

Feargus  O'Connor  -  -         iv.  937ll 

Bronterre  O'Brien  -  iv.  1341ll 

PLATEN  (SOPHIA  DE)— Created 
Countess  of  Darlington  for  life. 
See  The  Wensley£»U  Peerage 
Caee     -  -  vm.  4941L 


PLATT  (T.  J.)  dC.  (APTEBr 
WABDS  BABON  OF  THE 

EXCHEftUEB)  —Counsel  in 
Dicas    v.     Lord     Brougham, 
Slochdale  r.  Hansard      iii.  671,  947 
Howard  v.  Gosset      -  iv.  841 

See  also  R,  y.  Serva  and  others, 
The  Baron  de  Bode  v.  R,, 
Buron  v.  Denman,  Ex  parte 
Clinton         yi.  233,  269,  626, 1106 

O'Brien  y.  R,,  R.  v.  Cuffey 

and  others,  R.  y.  Manning,  In 

re  Lord  Harley  yii.  376,  467, 1029, 

1129 

'         Egerton  y.  Broumlow,  Cobbett 

y.  Sir  George  Grey,  Clemont- 

son  y.  Blessig   yiii.  193, 1076, 1085 

passes  sentences  in  R,  v.  Cuffey    yii.  480 

^—  answer  to  questions,  to  the  judges 

in  Egerton  y.  Brownhw        yiii.  226 

PLATTS  (WILLIAM)-Witnes8   in 

R,  y.  Pinney    -  -  ni.  218 

PLUMEB  (SIB  T.)— Opinion  of,  as  to 
authority  of  sheriff  in  case  of 
riot        -  -  -  1.1394 

as  to  laws  in  force  in  Cape  of 

Good  Hope       -  •  1. 106211 

PLUNEET  (A.a.  FOB  IBELAND, 
AFTEBWABDS  L.C.)— See 
R.  y.  Forbes  and  others  n.  940 

charge  against        -  -  ii.  804 

—  eyidence  of  -  -  n.  93911 
opinion  as  to  decorating  statue  of 

King  William  in  College  Oreen 

II.  1062 

—  creation  of  peers  of  Ireland   ii.  1066 

powers  of  Lord  Lieuteiiant    ii.  1061 

speeches  on  the  Union  cited  in  R. 

y.  0*Connell     -  -  v.  506 

PLUNKET— Counsel  in  R.  y.  O'Do- 

herty,  R,  y,  John  Martin  vi.  832, 926 
R,  y.  Petcherine     -  -       yiii.  1086 

POLLOCK  (SIB  FBEDEBICH)  a.C. 
(AFTEBWABDS     CHIEF 

BABON)  —  Counsel  in  Stock- 
dale  y.  Hansard  and  Canadian 
Prisoners*  Case      ui.  741,  746,  966, 

1022, 1032 

—  —  Presbytery  of  Auchterarder  y. 

Kinnoull,  R»  y.  Frost,  R.  y. 
Oxford,  R,  y.  Helkirington, 
jA)rd  Advocate  y.  Lord  Dun- 
glas.  Viscount  Canterbury  y.  R,, 
Ferguson  y.  Kinnoull,  Howard 
y.  Gosset,  R.  y.  MNaughion, 
R.  T,  Feargus  O^  Connor  and 
others,  R.  y.  Francis  iv.  10,  98,  600, 

666,  760,  767,  790,  842, 
860n,  938, 1376 

See  also  The  Sussex  Peerage 
Claim,  Gray  y.  R,,  R,  v.  Serva 
and  others.  The  Baron  de  Bode 

v.R.    .  -  VI.  86, 118,  211, 279 

Smith  O'Brien  y.   R.,  R.  y. 

Manning  vn.  876, 1029 
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POLLOCK  (SIE  ¥KEDEBJCK)—cont. 

Miller  v.   ScUomont,  EgerUm 

V.  Brownlow,  The  Fermoy 
Peer(tge  Claim,  Esposito  v. 
Bowden,  Mansell  v.  R.  (in 
error),  Penton  v.  Hampton,  R, 
T.  Bernard,  Cohhett  v.  Sir 
George  Grey,  Clemontson  y. 
Bleasig,  Avery  r.  Bowden      viii.  HI, 

193,  723,  729,  807,  831,  873, 
887,  899, 1075, 1085, 1088 

speech  for  defence  in  R,  v.  Frost  iv.  313, 

1129, 1141 

speeches  for  the  Crown  in  R.  ▼. 

Feargua  O*  Connor  and  others  iv.  941, 

1165 

judgmeot  in  JR.  v.  Serva  and  others 

VI.  233 

judgment  in  Miller  ▼.  Salomons  yni.  179 

ans^ver  to  questions  to  the  judge* 

in  Egerton  v.  Brownlow  viii.  240 
aMwer  to  questions  to  the  judges 

in  The  Fermoy  Peerage  Claim 

VIII.  771 

judgment  in  Penton  y.  Hampton  viii.  881 

memher  of   Select   Committee  in 

StockdaU  y.  Hansard  *  m.  842 

opinion  as  to  disposal  of  Canadian 

prisoners  -  -  iii.  1347 

POLLOCK  (O.P.)— Counsel  in  R.  v. 

M'Dovall  -  .  VI.  1127 
R.  y.  (yihnnell  and  others, 

R.  y.  Rankin  and  others  tii.  637,  715 
speech  for  defence  in  R,  v.  G^Don- 

nell       '  -  VII.  691 

PONSOKBT  (THE  LADT  EMILT) 

—See  A.  G.Y,  Ponsonby        iv.  1369 
POOLET  (THOMAS) -Trial  for  blas- 
phemy.   See  R.  y.  Pooley    viii.  1089 
POONAH — See    Bedreechund    y.    El- 
phinstone  and  The  Deccan  Cahe 

II.  379,  961 

<'POOB  MAN'S  guabdiajbt;'- 

Paper  published  by  Hetbering- 
ton       -  -  -         IV.  674n 

POBTEOUS  RIOT— Reference  to.  See 

R,y,Hardie    -  -  1.766 

PORTUGAL  (aXTEEN    OP)  —  See 

Dobree  y.  Napier,  De   Haher 

y.  The  Queen  of  Portugal         iii.  62  ; 

VIII.  68,  74 
POTTER  (SIR  THOMAS)— Witness 

in  R,  y.  Feargus  O^Connor  and 
others    -  -  -  ry.  1149 

POULDEN    (0.)  — Counsel  in  R.  v. 

Serva  and  others  -  vi.  202 

POWELL,  J.— As  to  questions  to  jurors  i.  895 

seditious  Hbel  -  -  •    i*  29 

yenue  -  -  - 1. 106 

POWELL  (THOMAS)  —  Informer. 
Evidence  of  Orange  Tree  Con- 
spiracy in  R,  y.  Dowling         vii.  400 

Maule,  J.,  on,  in  R,  y.  Mullins     vn.  UIO 

POWER  (REV.  RICHARD),— Utter 

on  the  duty  of  a  solcQer.  See 
R.y,(yComM  -    v.  154,  528 


PREHDEROAST — Counsel   in  -B.  v. 

Edmonds  -  -  - 1. 893 

PRESIDENT  (L0RD)~Se6  HOPE, 
CHARLES. 

PRIESTLET,  DR.— As  to  Birming- 
ham riot«.  See  Redford  y. 
Birley  .  .  .  i.  1240ll 

PRINCE  REGENT  —  Prochunation 
against  seditions  publications  by 

I.  864^  1376 

PRISOT,  J. —His  dictum  in  Year  Book 
on  the  recognition  of  the  laws 
of  Holy  Church,  misquoted.  See 
R  y.  Hetherington       -  iv.  577 

PROTHEROE  (WILLIAM) -Wit- 
ness in  R.  y.  Pinney    -  m.  211 

PROWSE  (JAMES)-Witne8s  in  R. 

V.  Pinney  -  -  ni.  139 

PRYNNE — As  to  ceremony  of  corona- 
tion. See  Queen  Caroline's 
claim  to  be  Crowned      -  i.  99011. 

PUPPENDORP— Cited  as  to  rights  of 

belligerents       -  -  ii.  1009 

PURBECH  PEERAGE  CASE-Cited. 

See  Devon  Peerage  Claim         ii.  698 
PYM  (SIR   WILLIAM)— Appellant 

in  Jephson  y.  Riera     -  in.  691 


aUEEN  VICTORIA  —  Attempts 
against.  See  trials  of  Oxford, 
Francis,  Bean,  Hamilton  and 

Pate    -         IT.  497,  1376, 1382  ; 

VII.  1130 ;  vni.  1 

Speech     on    the    repeal    of    the 

Union,  Aug.  26,  1848.    See  R. 

y.  0*Connell     -  -  v.  162 

aiJEENSBERRT    (DUKE    OF)- 

His  creation  as   Duke  of  Doyer 

VIII.  218ii 
aUINTON  (HENRT  CHIDGE7)- 

Witness  in  R,  y.  Pinney  -  in.  165 


RADCLIFFE     (C0T7NSEL).       See 

Taajfe  y.  Downes        -  m.  1320 

RADNOR  (EARL  OF)— Eyidence  of, 

in  B.  y.  Cobbett  -  u.  673 
See  R,  V.  Earl  of  Cardigan           iv.  646 

RAE  (SIR  W.)  LORD  ADVOCATE  - 

Letters  to  Lord  Sidmouth  from 

I.  680n,  781,  782,  783 

speech  in  R.  y.  Hardie  by  -  i.  673 

statement  as  to  results  of  prosecu- 
tion for  treason  by        -  i.  775ll 
RAINCOCE— Opinion  of,  as  to  the 
legality  of  the  Mandiester  meet- 
ing.   See  R,  v.  Hunt   -  i.  280ll 

RAINE    (COUNSEL).     See    R.    y. 

Knowles,  R.  y.  Morris,  R.  v. 

Dewhurst  i.  497,  621«  629 

^-i-  in  R,  y.  Harvey  and  Chapman      -     n.  3 

opening  speech  in  R,  y.  Knowles      i.  502 

in  R.  y.  Morris  -  -  i-  521 

reply  in  R,  y.  Dewhurst     -  -  i.  694 
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RAUfSFOBD,  C. J.—Ab  to  Farliamen- 
tary  privilege.  See  In  re  Mr, 
Long  Wellesley  -  ii.  933 

RALPH  (BENJAMnO-Witness  in 

B.  y.  Pinney     -  -  iii.  234 

RALPH— Trial  for  seditious  conspiracj 

and  riot  -  -         vii,  1118 

RAKBELL  (HENRY)— Counsel  in 
Wadaworth  ▼.  The  Queen  of 
Spain    ...    VIII.  59,  64 

RAKKEN  (HEHBY)— Trial  for  con- 
spiracy and  sedition.  See  B,  v. 
Grant,  Banken,  and  Hamilton 

▼11.607 

RAirKnr.(THOMAS)-Trial  for  sedi. 
tious  conspiracy  and  nnlawfol 
assembly.  See  B.  v.  Bankin 
and  others        -  -  vii.  711 

RATCLIFFE  (JOSEPH)— Trial  for 

wilful  murder    -  -         vn.  1123 

— —  sentence     -  -  -        vii.  1126 

RAWTENSTALL— Meeting  at     See 

B,  V.  John  Kncwles     -  -  i.  497 

RAT  (THOMAS  MATHEW)  (SEC- 
RETARY TO  THE  RE- 
PEAL   ASSOCIATION) - 

One  of  the  traversers  in  B.  v. 
O'ConnelL  Speech  at  the  Mul- 
laghmast  dinner  v.  636 

Hatchell  in  defence  of        •  v.  366 

RAY  (DR.)— Treatise  on  Medical  Ju- 
risprudence referred  to.  See 
B.  V.  M'Naughton       -  iv.  878 

READER  (COUNSEL).    See  B.  v. 

BurdeU  and  B.  v.  Edmonds  i.  4,  788 

REDESDALE    (FIRST    LORD)— 

See  Kino  of  Spain  v.  HuUett 

and  Widder      -  -  ii.  317,  319n 

opinion  on  law  representation  in 

Hous«)  of  Lords  cited  in  Wens^ 
leydale  Peerage  Case  viii.  616 

his  reports  on  the  dignity  of  a  peer 

cited     -         -  VIII.  666,  667|  660 

(SECOND  LORD)  CHAIRMAN 

OF  COMMITTEES  IN  THE 
HOUSE  OF   LORDS-Sug. 

gests  (in  1851)  that  certain 
judges  should  he  peers  during 
office     ...         VIII.  616 

presides  in  Ck>mmittee  for  Privi- 

l^es,  Wensleydale  Peerage 
Case    '  -  -         VIII.  626 

presents  report  from  Committee  for 

Privileges  *         -  -         viii.  711 

speech  in  Dehate  on  the  Report   viii.  717 

REDFORD— See  Bedford  v.  Birley      1. 1071 

account  of  -  - 1. 1084, 1107 

evidenoe  as  to  drilling  hy    -  1. 1164 

REDWOOD  (HENRY  CHANCE)— 


Witness  in  B,  v.  Fursey 
recalled 


lu.  660 
ui.  667 


REEDE  (JOHN  DE>- An  aUen, 
made  haron  without  seat  in 
Parliament        -  -      viii.  578n 

REES    (JOHN)  —  Sentence  for  high 

treason.    See  B.  v.  Frost         iv.  458 


1. 960, 1021 

See 
to  he 

'  I.  962 

See 
to  be 

'  1. 963 
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REID— See  Beid  v.  Hoshins     -       viii.  1084 

REHJiY  (DEVIN)— Memher  of  Irish 
Revolutionarj  Executive  Com- 
mittee  ...    VII.  66, 113 

.^^  letter  to  the  Attorney  General  in 

B.  V.  Martin    -  -  vi.  986 

REYNOLDS  (DR.  LAWRENCE)- 

Indictedfor  seditious  conspiracy. 
See  B,  V.  0*Donnetl  and  others. 
See  also  B.  v.  Banhin  and  others   vn. 

637,  711 

extravagant  speeches  hy       vii.  666,  668 

REYNOLDS  (TH0MAS)-Witne8s  in 

B,  V.  Pinney  -  iii.  133 

REYNOLDS  (WILLIAM)— See  Ca- 
nadian Prisonertf  Case  iii.  966 

RHEIMS — Coronations  at.    See  Queen 

Caroline's  claim  to  be  crowned  - 1.  968 

RICHAIUDl  —  Ck>ronation  of.  See 
Queen  Caroline's  chum  to  be 
crowned 

RICHAIUD  2  —  Coronation  of. 
Queen  Caroline's  claim 
crowned 

RICHARD  3  —  Coronation  of. 
Queen  Caroline's  claim 
crowned 

RICHARDS,  C.B.~-See  B,  v.  Edmonds  i.  786 

refuses  to  sign  hill  of  exceptions     - 1.  883 

summing  up  of,  in  B,  v.  Edmonds  - 1.  880 

RICHARDS  (GRIFFITHS)— Coun- 
sel in  Alexander  v.  The  Duke 
of  Wellington   -  -  ii.  776 

RICHARDS(ROBERT  VAUGHAN) 

— Counsel  in  Cameron  v.  Kyte^ 
Stockdale  v.  Hansard,  B.  v. 
Vincent,  Case  of  the  Sheriff  of 

Middlesex  in.  61211, 960, 968, 1086, 

1243 
RICHARDS,  B.,IR.— See  B,  v.  Duffy  vii.  803 
judgment  on  demurrer        -  vii.  836 

RICHARDS  (WATEINS)-Witness 

m  B.  V.  Vincent  -         m.  1067 

RICHMOND     GREY     PEERAGE 

CASE.     See  The  Devon  Peer- 

aye  Claim       -      II.  682,  713,  716 
RICHMOND  (DUKE  OF)— Letter  on 

Parliamentary  Beform  by  i.  283,  846 

RIERA  (FRANCISCA)— Respondent 

in  Jephson  v.  Biera      -  in.  591 

RIERA  (MICHAEL)  —  See  Jephson 

V.  Biera  -  -  m.  591 

RIERA    (PATRICIO)— See  Jephson 

V.  Biera  -  m.  594 

RITCHIE  (JOSEPH)— Indicted  for 
treasou  felony.  See  B.  v.  Cuffey 
and  others         -  -  vn.  433 

sentence      -  -  .  yu.  ib, 

ROBERTS— Witness  in  Dicas  v.  Lord 

Brougham        -  -  ni.  674 

ROBERTS   (FRANCIS)  —  Trial  of, 

for     felonious     demolition  of 

houses  {B,  V.  HoweW)  -  ui.  1087 

speech  in  his  own  defence  -  in.  1124 

sentence      -           -           .  ni.  1146 
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ROBERTS   (THOMAS)— Witness  in 

R.  V.  Finney     -  -  in.  161 

BOBEBTSON  (DR.)— Cited  as  to  the 
patronage  qaestion.  See  Prea- 
bytery  of  Attckterarder  v.  Kin- 
noull     -  -  -  -  IV.  41 

ROBERTSON  (JOHN  ANDERSON) 

— See  Ex  parte  John  Anderson 
Robertson  -  -        viii.  1065 

ROBERTSON    (LIEUTENANT) - 

See  Bedreechund  v.  Elphin- 
stone     '  '  -    II.  379,  382 

ROBINSON  (SIR  G.)  (KING'S  AD- 
VOCATE)—See  The  Slave 
Grace  -  -  -  ii.  275 

opinion  of,  as  to  booty    .    -  ii.  408li 

loans  raised  by  neutral  states 

in  aid  of  belligerents     -  ii<  1013 

—  duties  of  fi^vemor  and  bishop 

of  Colony  ^      -  -  n.  1019 

ROBINSON  (JOHN)  -Witness  for  the 

Orown  in  R,  v.  O*  Connell        -  v.  272 

ROBINSON  —  Counsel  in  Jewison  v. 

Dyson,  Buron  v.  Denman     vi.  1,  529 

ROCHE  (EDMUND  BURBD-See 

Febmot. 
ROCHE  (H.  P.)  —Counsel  in  The  Fer- 

moy  Feerage  Claim  -  viii.  730 

ROCHE  (SIR  DAVID)— Witness  for 

defence  in  R.  v.  Smith  0*Brien 

vii.  265 
ROEBUCK  (JOHN  ARTHUR,  M.P.) 

— Member  of  Select  Committee 

in  Stoehdale  t.  Hansard  iii.  842 

—  counsel  in    Canadian    Prisoners* 

Case  and  R.  y.  Vincent  iii.  966, 

1024, 1032, 1086 

In  re  the  Bailiff  and  Jurats  of 

the  Royal  Court  of  Guernsey    vi.  174 

question  in  House  of  Commons  a^ 

to  R,  V.  Bernard  -       viii.  1064 

ROLFE,  B.  (AFTERWARDS  LORD 

CRANWORTH,  L.C— Coun- 
sel in  Mayor  of  Lyons  v.  ^ast 
India  Company,  Canadian 
Prisoners*  Case,  In  the  matter 
of  the  Serjeants-ai-Law        iii.  693, 

966,  1022,  1032,  1295 

See  also  R,  v.  Feargus  O'Connor 

and  others,  R.  v.  Bean  iv.  938, 1199, 

1382 

R,  V.    Azzopardi,    In    re    Cams 

Wilson,  R.  ▼.  Serva  and  others. 
Baron  de  Bode  v.  R,, 
Howard  t.  Gosset,  Buron  v. 
Denman  yi.  30, 183,  233,  269,  354, 

525 

Kina  of  the  Two  Sicilies  v.  Willcox 

^  Tn.  1049 

Egerton  v.  Brownhw,  Wensleydale 

Peerage  Claim,  The  Fermoy 
Peerage  Claim,  Cobbett  v.  Grey 

viii.  193, 479, 723, 1076 

— -^  opinion  as  to  status  of  inhabitants 

of  a  ceded  island  -  n.l017 


ROLFE  (B.)-«m^ 

argument  in  Mayor  of  Lyons    t. 

Mast  India  Company       -  m.  696 

opinion  as  to  disposal  of  the  Cana- 
dian prisoners  -  -         m.  1347 

respecting    proclamation    of 

martial  law  in  Canada  -         m.  1353 

—  opinions  respecting  high  treason  by 

aliens    -  -  m.  1357, 1358 

—  opinion  respecting  establishment  of 

colonial  court  of  criminal  law 

III.  1362 

summing   up    in    R.    v.   Feargus 

O'Connor         -        nr.  1199 ;  ▼•  388 

findings  of  jury  in  R,  ▼.  Feargus 

O'Connor         -  -  iv.  1229 

opinion  in  Egerton  v.  Brownlow  Yin.  281 

Wensleydale  Peerage  Claim,  ad- 
vises creation  of   life  peerage 

Yiii.  481ll 

speech  on  Motion  of  Reference    yiii.  544 

speeches  in  Committee  for  Privileges 

VIII.  626, 696 

speech  on  Motion  to  consult  the 

judges  -  -  -         Yin.  641 

—  Fermoy  Peerage  Claim.    Speech  in 

Committee  for  Privileges  vin.  730 
ROLLE— His  abridgment  (loss  by  fire) 

referred  to  -  -  iy.  775 
opinion  on  the  privileges  of  a  peeress 

created  for  life  cited       viii.  513, 577 

ROLT  (JOHN),  a.C.  (AFTER- 
WARDS L.J.  OF  APPEAL) 

—  Counsel  in  The  Duke  of 
Brunswick  v.  The  King  of 
Hanover  -  -  vi.  70 

King  of  Two  SiciUes  v.  Will- 
cox       -  Yii.  1049 

Egerton  y.  Brownlow  vni.  207 

ROHILLT  (SIR  SAHUED- Cri- 
minal information  filed  by,  cited 
in  R,  V.  Burdett  -  -    i.  31 

ROMILLT  (SIR  JOHN),  S.&. 
(AFTERWARDS       LORD 

ROMILLT,    M.R.)-Counsel 
in  In  re  Bedard  -  yii.  975 
in  R.  V.  Pate         -           -  -  vm.  3 

a  member  of  the  House  of  Com- 
mons while  Master  of  the  Bolls 

yiii.  56411 

ROOE[E,  J.-— Cited  as  to  status  of  fugi- 
tive slave  -  -  II.  294 

ohaige    in    R,   v.  Redhead   alias 

Yorke  cited  -  -  -  y.  92 
ROSCOE— On  the  defence  of  insanity  iy.  885 
his  premature  death,  tribute  to       iv.  885 

ROSCOMHON  PEERAGE  CLADC. 

See  The  Bloomfield  Peerage 
Claim   -  -  -  n.  907 

ROSCOMHON— Repeal  meeting  at.  See 

R,  V.  O'Connell  -  v.  148 

ROSE  (THOMAS)— Witness  in  R.  v. 

Howell-  -  .  III.1111 

ROSS  (CHARLES)— Witness  for  the 

Ciown  in /?.  Y.  O'ConMff        -t.125 
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K0TH8CHILD  (BARON  LIONEL 

DE) — Refuses  oath  of  abjura- 
tion, not  allowed  to  sit  and  vote 
in  the  House  of  Commons       viii.  113 

appointed  on  a  Committee  of  the 

House  of  Commons       -       viii.  19Qn 

-  allowed  to  sit  and  vote.   See  Miller 

V.  Salomont       -  -       viii.  191n 

BOUILL^  (OF  ALEN9ON)— Autho- 
ritj  on  laws  of  Jersey,  etc.  See 
The  States  of  Jersey  viii.  29Qn,  1128 

RUDIO  (or  DE  RUDIO)  —  See  B. 

V.  Bernard,  and  Acte  d' Accu- 
sation in  the  Orsini  trial  viii.  887}  1239 

RTJFF  (JAMES)— Witness  iu  B,  ▼. 

Lovett  -  -  -         III,  1185 

RTJ8HW0RTH— As  to  coronation  of 
Charles  I.  See  Queen  Caro- 
line's claim  to  be  crowned  i.  9679 1001 

RUSSELL  (LORD  RUSSELL  OF 
SILLOWEN,  L.CJ.)— Dic- 
tum in  R,  V.  Jameson  cited  in 
R,  V.  Bernard  -  -         viii.  887 

RUSSELL  (LORD  JOHN)  (AFTER- 
WARDS EARL)-~Appoint8 
inspectors  of  prisons  iii.  725 

brings  in  County  Police  Bill,  1839  - 

III.  1054x1 

orders  Lords  Lieutenants  to  accept 

armed  assistance  against  Char- 
tists     -  -  -       III.  1055ll 

statement  as  to  Birmingham  riots  - 

HI.  UOln 

speech  as  to  Stephens         -         iii.  1216 

on  the  Repeal  of  the  Union,  1833       v.  99 

on  the  O'Connell  trial         -  v.  947 

letters    to    the   Admiralty.      See 

Buron  v.  Denman         -  yi.  533 

on  the  History  of  Modem  Europe  vi.  805 

references  to.     See  R.  v.   Smith 

O'Brien,  R.  v.  Mantle  -  vn.  221, 

222,1117 

his  action  regarding  Jewish  disa- 

biUties        -  vnx.  lU,  115, 190tt 

offers  Dr.  Lushington  a  peerage  for 

life  in  1851        -  -         yiii.  509 

on    the  neutrality  of    the    Ionian 

Islands  in  the  Crimean  War  viii.  446n 

RUSSELL  (COUNSED-See  King  of 
Spain  V.  Htdlett  and  Widder, 
and  Alexander  ▼.  The  Duke  of 
Wellington       -  -    n.  314, 775 

RUSSELL  (FRANCIS)— Counsel  for 
C.  H.  Egerton  in  Egerton  ▼. 
Browntow  -  -         Tiii.  206 

Mansell  v.  R,  (in  error)     -        tiii.  833, 

837,  839,  851,  852 

RUSSELL  (JOHN)— Secretary  of  Na- 
tional Union  of  the  Working 
Classes  ...        m.  563X1 

RUSSELL  (SIR  WILLIAM  OLD- 

NALL) — Cited    on   principals 

in  felpny.  See  i?.  v.  Howell  iii.  1140 


RUSSELL  (REV.  WHITWORTH) 

— Inspector  of  Home  District 
Prisons  ...  III.  725 

witness  in  Stockdale  v.  Hansard 

(Ist  action)       -  -  in.  731 

RUTHERFURD  (LORD  ADVO- 
CATE) (AFTERWARDS 
LORD    RUTHERFURD)— 

Counsel  in  R.  v.  Cumming,  R,  v. 
Grant,  Ranken,  and  Hamilton 

▼II.  492,  507 
RUTLAND     (EARLDOM     OF)- 

Created  pur  outer  vie      11.  702  ;  ▼m. 

531 
RYAN  (SIR  EDWARD)-See  Oe- 

midi  Y.  Powell,  Ex  parte  John 
Anderson  Robertson,  Cloete  v. 

R.       -         VIII.  787,  1065, 1084 


ST.  LEONARDS  (LORD). 

See  SuuDEN. 
SADLER  (JOHN)— Witness  in  R.  v. 

Feargus  O*  Connor  and  others  iv.  975 

SADLER  (M.  T.),  ILP.-His  Ten 
Hoars'  Bill,  R.  v.  Feargus 
O'Connor  -  -  nr.  1098 

SALISBURY  (MARQUIS  OF) 
(LORD  PRESIDENT)-See 

Ex     parte     John     Anderson 
Robertson         -  -       viii.  1065 

SALOMONS  (ALDERMAN  DA- 
VID), M.P.  -Struggle  against 
Jewish  disabilities  ;  action 
against  for  sitting  and  voting 
in  the  House  of  Commons  with- 
out taking  the  oath.  See  Miller 
V.  Salomons      -  -  viii.  m 

SALT  (THOMAS  CLUTTON)-Wit. 

nesB  in  R.  y.  Collins     -         iii.  1165 

SANDERSON   (HON.  JOHN)-^e 

In  re  The  Island  of  Grenada  vi.  1107 
SARTORIUS    (ADMIRAL)  -  See 

Dobree  v.  Napier         -         in,  623ll 

SAURIN  (A.a.  FOR  IRELAND)- 

Opinion  as  to  right  of  decorat- 
ing  statue  of  King  William  3.  11. 1055 
~^—  his  speech  on  the  Union  cited  in  R, 

V.  O'ConneU     -  -  y.  527 

SAZTON  (J.  T.)— See  R,  V.  Hunt  and 


others 

- 

- 1. 171 

account  of 

- 

- 1. 183 

acquittal 

- 

-1.487 

defence 

- 

- 1.  282 

E    AND 

SELE 

PEERAGE 

CLAIM 

- 

-  VI.  App.  1126 

SCALIA  (LOUIS)— Trial  for  breach 
of  the  Foreign  Enlistment  Act. 
See  R.  V.  Granatelli     -  yii.  983 

defendant  in  King  of  Two  Sicilies 

V.  Willcox        -  -        VII.  1049 

SCARLETT(  JAMES)  KG.  (AFTER- 
WARDS LORD  ABINGER, 

C.B.) — Counsel  in  R.  v.  Bmit- 
dett,  R.  V.  Dewhurst  and  others, 
R,  V.  Williams         i.  59,  529, 1291 
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SGABLETT  (JAMES)— conc* 

R.  V.   Hunt,  R^ioe    v.    Brenton, 

Basham  ▼.  Lundey,  and  Bed" 
reechund  ▼.  Elphinslone    ii.  79,  258, 

324, 433,  450 

R.  V.  Pinney        .  -  -  m.  H 

See  also   The  Canadian  Prisoners* 

Case,  In  the  matter  of  the  Ser^ 
jeants-at'Law  -  -     1032, 12M 

R,    V.    Frost    and  others,  R.   v. 

M'Naughtou,  R,  v.  Bean       iv.  467, 

477, 479n,  84911, 1382 

Jewison  y.  Dyson   -  -  *         -    vi.  1 

argument  of,  on  motion   for  new 

trial  in  R.  v.  Burdett  -  -  i.  59 
in  arrest  of  judgment  in  R,  v. 

Burdett  '  -1.156 

in  mitigation  of  punishment   -  1. 166 

speech  and  reply  of,  in  R.  v.  Hunt 

1. 178,  394 

speech  of,  in  R.  ▼.  De'johurst         - 1.  535 

spseah  of,  in  House  of  Commons  on 

the  Manchester  meeting  1819  i.  381ll 

in  R,  V.  Williams      -  1. 1296 

on  motion  in  arrest  of  judg- 
ment in  R.  V.  Williams  1. 1335 

speech  in  R,  v.  Hunt  -  -  ii.  80 

argument   in   Bedreechund  v.  El- 

phinstone  -   ii.  433,  453 

Rowe  V.  Brenton  ii.  264 

Basham  y.  Lundey         ii.  325 

speech  for  Charles  Pinnej  -  iii.  272 


judgment  in  Canadian  Prisoners* 

Case  -  '  -  III.  1033 
Jewison  v.  Dyson      -  -  vi.  14 

charge  to  the  Liverpool  Grand  Jary 

on  Chartist  outbreak,  1842      it.  1416 

motion  in  House  of  Com- 
mons regarding  -  tv.  1422 

8CH0LEPIELD— I>efendaut  in  R,  v. 

Feargus  O'Contior  and  others  iv.  954 

SCHOLEFIELD  (WILLIAM)- Wit- 
ness in  R.  ▼.  Collins    -  iii.  1174 

R.  V.  Lovett  -  -  HI.  1179 

SCHULENBEBG       (EBENGABD 

MELESINA)     —      Created 
Duchess  of  Kendal  for  life    yiii.  494i1 

MELESINA  Created  Countess  of 

Walsingham  for  life      -      yiii.  494ii 

SCOBELL  (AliTDEEW)— Counsel  in 

R.  ▼.  Bernard  -  -         nil.  899 

SCOTT   (JOHN)   (APTEEWARDS 

LORD  EL1X)N)-See  Queen 

Caroline's  claim  to  he  crowned  i.  949 
opinion  of,  as  to  the  "  Peterloo " 

meeting  -  -  i.  42411 
remarks  by,  on  Queen  Caroline*s 

claim  to  be  crowned  -  i.  1025n 
cited  as  to  construction  of  patents 

of  peeragii         •  -    n.  685, 712 

witness  in  Dicas  v.  Brougham        iii.  577 

—  cited  as  to  issue  of  habecu  corpus  in 

▼acatton  *  -         m.  1009 


SCOTT  (JOHN)-eon/. 

cited  as  to  poor  law  -  m- 1227 

judgment  in  Murray  t.  Benbow   it.  1410 

in    A.    G,    V.  Pearson    diar 

cussed  in  House  of  Lords         it.  1371 

on  the  Royal  Marriage  Act  ti.  Mh 

on  desuetude  in  English  and  Scotch 

law      -  -  Tiu.  48711 

letter  to  Lord  Kenyon  on  judicial 

peerages  tiii.  519,  520 
opinion  on  barony  by  tenure         Tin.  693 

SCOTT  (SIR  WALTERS— His  "  Life 

of  Swift "  quoted  by  Sheil  in  R. 
v.O*Conneil     -  -  t.  SOS 

SCOTT   (SIR  WILLIAM)   (LORD 

STOWELL)— See  Ruding  t. 
Smith    -  -  -  1.1063 

The  Slave  Grace    -  -  n-  273 

judgment  in  Ruding  t.  Smith         1. 1060 

The  Slave  Grace       -  n.  275 

letter  to  Story,  J.,  by  n.  303lL 

remarks  as  to  Forbes  t.  Cochrane 

by         -  -  -  II-  296 

jurisdiction  in  case  of  prise 

II.  399,  779 

seixure  in  time  of  war  ii.  391 

reference  to  his  judgments  in  prise 

cases     -  -         Tin.  368 
opinions  cited  in  Esposito  t.  Bow- 
den                -    Tin.  815,  816,  817 

SCRIVELSLY — ^Tenure  of  manor  of. 
See  Queen  Caroline's  claim  to 
be  crowned        -  -  i- 1011 

SCROFE  (LORD)— See  Devon  Peerage 

Case     -  -  -  H.  715 

SCROFE    (SIR    WILLIAM) -See 

Devon  Peerage  Case         ii.  715,  722 

SEAFORTH   PEERAGE  -  Creation 

of.    See  Devon  Peerage  Claim  ii.  686 

SEOAR  (R.) — CJounsel  in  0*Brien  r. 
R.,  R.  T.  (yDonndl  and  others 

VII.  375,  637 
speech  for  defence  in  R,  t.  0*Donndl 

▼II-687 

SELDEN — As  to  crowning  of  early 
English  Queens.  See  Qveem 
Caroline's  claim  to  be  crowned     i.  957 

title  Augusta  -  -  - 1.  988 

anecdote  as  to  suing  the  King  of 

Spain  questioned  -  tixi.  78 

on  peerages  for  life  -  -         tux.  515 

on  courtesy  titles    -  -         Tin.  655 

SELFE   (SAMUED-Witness  in  R. 

T.  Pinney  -  -  in.  105 

SELWTN.  C.  J.  (AFTERWARDS  A 
LORD  JUSTICE  OF  AP- 
PEAL)— Counsel  in  Dimes  w. 
Proprietors  of  the  Grand  Junc^ 
tion  Canal        -  -  tiu.  89 

SEPTENNIAL       ACT  -  Agitation 

against.    See  R.  v.  Edmonds     i.  840 

SERAJA  DO WLAB  -  Treaty  with 
East  India  Company,  1757.  See 
Mayor  of  Lyons  t.  The  East 
India  Company  *  lu.  687 
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SERBES,  OLIVE— In  . 

Ueorgt  8,  deceased 


re 


Oooda  of 

1. 1273 

affidavit  by  -  -  -  1. 1276 

claim  as  Princess  of  Cumberland  by, 

under  alleged  will  of  George  8  1. 1273 

SEBVA — See  B,  y.  Serva  and  others. 
Trial  for  murder  on  the  high 
seas      ---▼!.  197 

SEVEN  BISHOPS— Trial  for  seditious 

libel  of  the  1. 14, 21, 29, 49, 150, 154 

SETKOUB  (JANE)— Not  crowned. 
See  Queen  Caroline's  claim  to 
be  crowned        -  -   i.  965>  1000 

SHADWELL  (LANCELOT)  KG. 
(AFTEBWABDS  VIGE- 
CHANCELLOB  OF  ENG- 
LAND)—-CJounsel  in  Murray 
Y.Benbaw  -  -      ry*1409 

See  also  Dictu  v.  ILord  Brougham, 

Jephson  y.  Bieraf  Case  of  the 
Serjeants-at'Law         iii.  572]l|  591, 

1295 

King  of  the  Two  Sicilies  y.  WUl- 

cox  -  -  -  VII.  1061 

Dimes  y.  The  Proprietors  of  the 

Grand  Junction  Canal    yiii.  86|  87i 

88 
SHAETESBnBT(EABL)  (CHAIB- 
MAN  OF  COMMITTEES  IN 
HOUSE  OF  IiOBDS)~See  B, 

V.  Earl  of  Cardigan     -  iv.  602 
The  Sussex  Peerage  Claim             -  vi.  85 

SHAFTESBUBT  (FIBST  EABL) 

L.C. — On  life  peerages,  refer- 
ence to       viii.  497, 518,  533,  586, 

SHABP  (GBANVILLE)— His  efforts 

to  abolish  slavery  in  England. 

See  Forbes  y.  Cochrane  ii.  166n 

SHABFE  (ALEXANDEB)  (CHAB- 

TIST)— Trial  for  sedition  and 
riot        -  -  -VI.  781, 1125 
sentence      -            -  -  yi.  823 

SHAW  (BIGHT  HONOUBABLE 
FBEDEBICH),  M.P.  (BE- 
OOBDEB   OF    DUBLIN)- 

Statement  in  the  House  of  Com- 
mons as  to  the  omission  of 
names  from  the  jury  list.  See 
B.  y.  O'Connell  -  T.  936 

SHEBBEABE^Trial  for  sedition  of. 

See  B,  y.  BurdeU         -  -    i.  30 

SHEIL  (THE  BIGHT  HONOUB 
ABLE  BICHABD  LALOB), 

etc.— Counsel  in  B,  v.  O'Con- 

nelL    Speech  for  the  defence     y.  302 

question  of  prosecuting  him  for  part 

in  the  Catholic  Association     ii.  1035 

SHELBTJBNE  (LOBD)— Carries  22 
Geo.  8.  c.  75,  commonly  known 
as  Burke's  Act  -  -   yiii.  1065lL 

SHELLABD — Trial  for  conspiracy  at 

Monmouth        -  -  iv.  1386 

SHELLEY— Trial  of  Moxon  for  pub- 

lidiing  his  *<  Queen  Mab  "        it.  694 


SHEPPABD    (THOMAS)-Witness 

in  B.  y.  Pinney  -  -  iii.  96 

SHEFHEBD  (SIB  SAMUEL.  A.G. 
ENG.)  (AFTEBWABDS 
CHIEF  BABON  OF  EX- 
CHEftUEB  OF  SCOTLAND) 

— See  B.  y.  Hardie,  B,  v.  Spiers 

I.  610, 1358 

explanation  to  Scotch  jury  of  verdict 

in  treason  -  -        1. 1361-5 

opinion  of,  as  to  power  of  magis- 
trates to  require  bail  in  cases  of 
libel    ...  I.  1347II 

reference  to  -  -  viii,  521 

SHEFHEBD   (COTJNSED-See  B. 

y.  Harvey  and  Chapman,  and 

B,  y.  Cobbett  -  ii.  3,  789 

Counsel  in  B,  v.  Pinney         -  iii.  18 

SHEBIDAN  (DB.  £DWABD)-8ee 

Taaffe  y.  Downes        iii.  1319, 1330 
SHOBE— See  iSfAore  v.  Wilson  nr.  1870 

SICILIES,    KING  OF    TWO— See 

B.  y.  Granatelli,  King  of  Tufo 
Sicilies  y.  Willcox  -    vii,  084, 1049 

SIDMOUTH  (LOBD)— Letters  to  At- 


»» 


» 


n 


-1.950 

r.  117211 

1.1381 

- 1.  951 

1. 1347n 

1. 1173n 

- 1.  782 


torney  General  by 

to  Becket  „ 

to  Lord  Derby  „ 

to  Lord  Hood  „ 

to  Lord  lieutenants 

— to  Lord  Liyerpool 

to  Lord  EVesident 

from  Lord  President  to    i,  781,  782 

Letter  to  Lord  Lieutenant  by 

II.  1055n 

SIMON   (JOHN)— Counsel  in   B.  v. 

Bernard  -  -         viii.  899 

SIMPSON,    DB.— strictures    on    the 

clergy  by.    See  B,  v.  Williams  1. 1316 

SIMPSON  AND  OTHEBS-Trialfor 

feloniously  destroying  a  house 

at  Stafford        -  -  iv.  1387 

SEINNEB,  C.B.— Cited  as  to  royal 
prerogatiye  in  regard  to  print- 
ing       -  -  11.235 

SL ANE  PEEBAGE— ^iee  Devon  Peer- 
age Claim         -  -  II.  687n 

SLEIGH  (W.  O— Counsel  in  B,  v. 

Bernard  -  -  viii.  899 

SMIBKE   (EDWABD)  —  See    The 

Baron  de  Bode  v.  B.   -  vi.  250 

SMITH,  B.— See  B.  v.  Delany  -         in.  1261 

SMITH  (CHABLES)— Witness  in  B. 

y.  Howell  -  -  III.  1112 

SMITH   (JEMIMA   CLAUDIA)- 

Sce  Buding  v.  Smith    -  1. 1053 

SMITH  ( JOHN)"^See  B.  v.  Smith      ii.  969 

SMITH    (J.    G.    STAPTLTON)- 

CTounty     Court     Judge.      See 
Houlden  y.  Smith         -         vii.  1089 

SMITH    (J.  W.)— Counsel  in  B,  v. 


0*Connell  (in  error) 
In  re  Cams  Wilson 


V.740 
▼1.185 
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SHITH  (THE  BIGHT  HONOUS- 
ABLE  THOMAS  BEBBT 
CUSAGEE,  A.a.,  IB.)  (AE- 
TEBWABDS ICASTEB  OF 
THE  BOLLS)  —  Attorney 
General  for  Ireland.  Counsel  for 
the  Crown  in  R,  v.  0*C<mnell  -   v.  12 

opening  speech  for  the  Crown        -  v.  88 

challenges  Fitzgibbon  to  fight  a  duel 

V.366 
— -  argument  in  the  House  of  Lords  y.  77  5 
counsel  in  Gray  v.  R.        -  vi.  118 

SIOTHFIEL])— Meeting  on  2l8t  July 

1819  at-  -  -  -1.272 
resolutions  passed  at      i.  2739  400,  M3, 

nOO^  1223 
SX7LT  (JOHN  aE0BGE)-O>nnsel 

in  B.  V.  O'Connell        -       v.  12,  740 
R,  T.  O'Doherty,  R.  t.  Martin 

▼I.  832, 925 
SMYTH  (0E0B0E)-Trial  for  sedi- 
tious   conspiracy.     See  R.  t. 
O^Donnell  and  others  -  vu.  637 

SMTTHIES  (J.  K)  —  Counsel  in 
Dimes  t.  Proprietors  of  the 
Grand  Junction  Canal  Tiii.  89 

soLicrroB  genebal  fob  scot- 
land — See  WSDDBBBUBN. 

SOMEBS  (LOBD)— First  made  Lord 
Keeper,  afterwards  Lord  Chan- 
cellor and  Baron  Somers,  with 
grant  of  lands  to  support 
honours  -  -      viii.  543n 

SOMEBS  (MATTHEW) -Trial  for 

seditious  conspiracy.      See  R. 

▼.  O'Donnell  and  others  yii.  637 

SOMEBSET  (LOBD  QBANVILLE. 
CHANCELLOB  OF  DTJCHT 
OF  LANCASTEB)- Witness 
in  R,  V.  Frost   -  -  iv.  379 

SOMEBVILLE  (ALEXANDEB)  — 

Author.  Account  of  Chartipt 
plans  in  1839  and  1842  referred 
to  in  R,  y.  Frost  iv.  138n,  937n 

SOUTHEY  (BOBEBT)— "Viwon  of 

judgment"    by.      See    R.    y. 
*  Hunt    -  -  -  II.  95 

SPAIN  (ttUEEN  OF)-See  Wads- 
worth  y.  The  Queen  of  Spain  vni.  53 

SPAIN — Law  as  to  descent  <^  land      iii.  598 

policy  of  the  English  Groyemment 

towards  -  -        ii.  25,  37 

SPANHIE — Counsel  in  King  on  the 
prosecution  of  George  Norton^ 
Esq.,^c.  -  '  11.1008 

Colder  y.  Halkett  •  -  ly.  488 

—  Mayor  of  Lyons  y.  East  India 

Company  -  -  iii.  685 

Adyocate-(^eral    of   East  India 

Company  -  -  iii.  660 

—  speech  for  respondents  in  Mayor 

of  Lyons  y.  East  India  Com- 
pany    .  -  .  III.  686 

petition  in  the  Case  of  the  Serjeants- 

aJt-Law  -  -         III.  1295 


SPENCEB  (COUNSEL)-See  Alex- 
ander y.  The  Duke  of  Welling- 
ton      -  -  -  n.  775 

ST.  LEONABDS^See  Suodbk,  Sib 
Edward. 

STALLWOOD    (NATHANIEL)- 

Witness  in  R.  y.  Fursey  m.  559 

STANHOPE  (EAXD-WenOeydale 
Peerage  Case.  Speech  in  Com- 
mittee for  I'riyileges     -         vni.  679 

STANLEY  (LOBD)-Member  of  Se- 
lect Committee  in  Stockdale  ▼. 
Hansard  •  -  in.  842 

STANLEY  (BEV.  E.)-Eyidence  of. 
in  Re4ford  y.  Birlsy  as  to  Man- 
chester meeting  -  1. 1126 

STABHIE  (THOMAS),  a.C.-Ck>an- 

sel  in  R.  y    Knotsles,  i7.  ▼. 
Morris,  Retford  y.  Birl^        1.  497, 

521, 1073 

on  eyidence,  cited    -  -  iv.  241 

on  law  of  blasphemous  libels  nr.  582 

STAUNFOBDE  — Cited  as  to  alle- 
giance in  Doe  d.  Thomas  ▼. 
Aeklam  -  -  n.  11411 

STEELE  (THOMAS) -One  of  the 
trayersers  in  R,  y.  0*ConneU, 
Speech  at  the  Association,  Oc- 
tober 8  -  -  -  ▼.  121 

Henn  in  defence  of  -  -  ▼.  461 

STEEB  (COUNSEL)-See  R.  y.  Car- 

lile       -  •  -  11.626 

STEIN  (CHABLES)-'Mes8enger  of 

the  House  of  Commons.    See 
Howard  y.  Gosset        -  nr.  839 

STEPHEN — Coronation  of.  See  QiMew 
Caroline's  claim  to  be  crowned 

1. 959,  994, 1020 
STEPHEN  (HENBY  JOHN),  SX. 

— Couusel    in   Bedreechund  ▼. 

ElphxnsUme      -  -  n.  411 

in  Dobree  v«  Napier  -  iii.  628 

reply  in  Dobree  y.  Napier    ui.  640 

STEPHEN  (SIB  JAMES  FITZ- 
JAMES,  BABT.)-Remai*8 
on  libel  on  the  dead  by  ii.  9811 

on  MNaughton's  case      -         nr.  93211 

STEPHENS,  A.  J.— Counsel  in  R,  t. 
The  Archbishop  of  Canterbury 


TI.436 


The  Fermoy  Peerage  Claim 


▼m.  730 
STEPHENS  (JAMES)-FeiiianHead 

Centre  -  -  -  vu.  141 

STEPHENS  (JOSEPH  BAYNEB) 

— Trial  of,  for  unlawful  assem- 
bly and  seditious  words  ui.  1189 

speech  in  his  own  defence  -         iii.  1201 

-*—  sentence     ...        m.  1237 

STEPHEN  V.  (POPE)-Beflcript  of 
886  A.D.  referred  to.  See 
Presbytery  of  Auekterarder  t. 


Kinnoull 


-  nr.18 


I 
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STEWAET  (SIB  JAliCBS)— As  to 

constraction  of  Article  4  of  the 
Union.  See  Manners  and 
MiUer  y.  The  King's  Printers  ii.  240 

STEWAET    (JOHN    SDCPSON)— 

Witness  for  the  Crown  in  J?,  v. 
(yConnell         -  -  v.  243 

STOCKDALE   (JOHK  JOSEPH)— 

See  Siockdale  y.  Hansard  iii.  723 

speech  in  first  action           -  iii.  727 

reply           -            -            -  iii.  732 

motion  for  new  trial            -  iii.  735 

—  second  action          -            -  m.  736 

third  action             -           •  in.  946 

committal  by  House  of  Commons  in.  949n 

—  fourth  action           -            -  m.  956n 

committal  to  Newgate        -  in.  956n 

fifth  action-             -            -  in.  957n 

release  from  Newgate         -  ni.  958n 

STODDAET  (SIB  J.),  Editor  of  «  The 
New  Times" — Reference  to  in 
R.  ▼.  Sunt  and  others  -  i.  241n 

STOBMOKT  (LORD)— Letter  to,  re- 
specting the  (]lordon  riots        i.  1218ll 

STOBY,  J.— Letter  to  Lord  Stowell  by 

II.  304n 

■         his   opinion    as   to    Stockdale   v. 

Hansard  -  -         in.  946lL 

OTOTT  (JAMES)— Trial  for  treason 
felony.  See  B.  y.  Constantine 
and  others  -  -         vii.  1127 

STOWELL  (IiORD)-See  SCOTT. 

STBADBBOHE  (EABL  OF)— Re- 
marks as  to  Lay  Peers  yoting 
on  judicial  questions.  See  B,  y. 
aConneU  -  -  v.  912 

STBEETEN    (P.    T.)— Counsel    in 

Fenton  ▼.  Hampton       -         viii.  877 

STBETELL  (EDWABB)— Adyocate- 
General  of  East  India  Company 

in.  669 
STBICZLAKD   (SIB  GEOBGE)- 

Member  of  Select  Committee  in 
Stockdale  y.  Hansard  -  in.  842 

STUABT  (JOHK)  COUNSEL  (AF- 
TEBWABBS  VICE-CHAN- 

CELLOB)— See  Alexander  y. 

The  Duke  of  Wellington  n.  777 

in  Dimes  y.  Proprietors  of  the 

Grand  Junction  Canal  -  vin.  96 

STUABT  (PBTEB)  of  Liyerpool— 
Surety  for  Bernard.  See  R,  ▼. 
Bernard  -  -        vin.  1064 

SUCCOTH    (IiOBD)-See    Earl   and 

Countess  ofStrathmare  y.  Laing  n .  211 

SUETOmUS— As  to  libels  in  Rome, 

R,  y.  Burdett   -  -  -   i.  82 

SUGBEN  (EBWABB)  KG.  (AF- 
TEBWABBS  LOBB  ST. 
LEOKABBS,  L.C.)-Counsel 
in  Manners  and  Miller  y.  King's 
Printers,  Bedreechund  y.  EU 
phinstone,  and  The  King  on  the 
prosecution  of  George  Norton, 

Esq.    .  -    11.231,410,1004 

91500. 


SUGBEN  (£BWABB)~c(m/. 

See  Dimes  v.   The  Proprietors  of 

the  Grand  Junction  Canal, 
Egerton  y.  Broumlow    -  viii.  86, 193 

opinion  as  to  Narroba's  case  n.  460 

dismissal  of  magistrates  attending 

Repeal    meetmgs.     See  B.  y. 

O'Connell         -  -    v.  427,  948 

-^—  opinion  in  Dimes  y.  Proprietors  of 

the  Grand  Junction  Canal  vin.  106 
opinion  in  Egerton  y.  Earl  Brown-- 

low  and  others  -  yiii.  269 

Wensleydale  Peerage  Case,  Speech 

on  Motion  of  Reference  vin.  626 

"SUKBAY  TIMES  "- Newspaper. 
Prosecution  for  seditious  libel  in. 
See  B.  y.  Harvey  and  Chapman     n.  1 

SUSSEX  PEERAGE  CLAIM  (THE)  ti.  79 

SWIFT,  BEAN—Printers  of  his  "  Pro- 
posal for  the  Use  of  Irish 
Manufactures"  and  his  fourth 
"Drapier*8  Letter"  proceeded 
against    -  .  .  y.  309 

on  the  Irish  Parliament       -        vin.  261 

SWIFT  (GEOBGE)  —  See  B,  v.  Hunt  1. 171 

account  of  -  -  -  -  1. 183 

acquittal      -  -  -  -1.487 

defence        -  -  -  - 1. 291 

STBNEY  (VISOOUNT)-Address  to 
the  men  of  Kent  by.  See  i?.  v. 
CohheU  "  -    11.866,884 

TAAFFE   (HEKBY  EBMUNB)- 

See  Taaffe  v.  Downes  in.  1317 

TACITUS— As  to  libels  in  Rome.    Sec 

B,  y.  Burdett   -  -  -    i.  8 

TABBY   (WILLIAM),  SX.-Coun- 

sel  in  Gidleg  v.  Palmerston  1. 1268 
petition  in  the  C<ise  of  the  Serjeants- 

at'Law  -  -  ni.  1296 
application  in   the   Common 

Pleas    -  -  -         in.  1296 

TALBOT— CJounsel  in  B,  y.  Frost        -  iv.  98 

TALFOUBB,  SX.  ( AFTEBWABBS 
JUSTICE  OF  C.P.)-CounRel 
in  B.  v.  Vincent  -  in.  1086 

R.  V.   Cooper,  B,  y.  Frost,   B.  v. 

Moxon  -  -     IV.  98,  693, 1260 

See  also  B.  v.    Pate,   Egerton  v. 

Brownhw,      Taylor    v.    Best 

VIII.  1, 193,  319 

speech  for  the  Crown  in.  B,y.  Vin- 
cent     -  -  -         III.  1040 

speeches  for  the  Crown  in  B.  v. 

Cooper  and  others         iv.  1262, 1323 

speech  in  defence  of  Moxon  iv.  696 

— — >  answer  to  questions  to  the  judges 

in  Egerton  v.  Brownlow        viii.  222 

TANCBEB  (HENBY  WILLIAM), 

K.C. — Member  of  Select  Com- 
mittee in  5tocA<:^a/ey.£ra»«arcf  in.  842 

TANBLE    HILL— Drilling  at.      See 

Bedford  y,  Birley    -      1.1164,1167 

TANEY,  C  J.— Cited  as  to  legality  of 

loans  raised  by  neutral  states  n.  127ll 
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TABA — Monster  meeting  at.   See  R,  v. 

O'Connell        v.  145,  268,  297,  627 

TASSAKER  (THOMAS)-Trial  for 

treason  felony.    See  B.  v.  Con- 
stanline  and  others        -        vii.  1127 
TAUinOH',  J.— See  R,  v.  Carlile        n.  627 
R,  ▼.  Pinney  -  -  -  in.  11 


THISTLEWOOD— Arrest  of  and  trial 

of.    See  12.  ▼.  Hunt     -  i.  3351L 

THOMAS  (R.^  -  Counsel  in  12.  ^' Frosty 

R,  V.  Moxon    -  -     rF.  98,  693 

THOMPSON  CWILLIAM>-Witoe89 
for  the  Crown  in  R.  v.  O  Con- 
nell      -  -  -  V.  267 


special  Comoussioner  at  Bristol      -    «i.  1    THREMMi    CWm^LM>- D- 


TATLOE  (  )-See  Taylor  v. 

Be5<  a«<Z  ofAcr*  -  viii.  317 

TAYLOE    (JOB)  —  Witness  for  the 

Crown  in  12.  ▼.  O'Connell  v.  264 

TAYLOR    (J.  S.)— Counsel  in  12.  v. 

Oxford  -  -  -  IV.  500 

speech  for  defence  -  -  iv.  619 

TAYLOR  (MICHAEL  ANOELO)- 

Examination    of   prisoner    hy. 

See  12.  V.  Collins  -  m.  1173 

TAYLOR  (REV.  ROBERT)— See  R. 

V.  Taylor  -  -  n.  997 
reference  to             -            -          n.  803n 

TAYLOR  (SIR  HERBERT)  —  Evi- 
dence by.  See  Bradley  v.  Ar-- 
tkur      -  -  -  n.  176n 

TAYLOR  (W.a.)— "GHory  of  Rega- 
lity "  by,  cited  in  Queen  Caro- 
line's claim  to  be  croumed         i.  957n 

TCHORZEWSKI    (STANISLAUS) 

— Proceedings  against  for  libel  • 
ling  the  Emperor  of  tl^e  French. 
See  12.  v.  Tchorzewski  viii.  1091 

TEMPLE  (ROBERT  GRIFJITHS) 

— Counsel  in  R,  v.  Stephens   iii.  1189 

TENTERBEN  (LORD)— See  Abbott. 

TERRIEN  —  Authority    on     laws    of 

Jersey,  &c.        -  -        viii.  1129 

THELLER  (EDWARD  ALEXAN- 
DER)— Opinions  of  Law  Offi- 
cers on  case  of  -  -         iii.  1357 

THELWALL  (JOHN)("  ORATOR ') 

—  Referred    to    in    Taaffe  v. 
Dovones  -  -  m.  1346 

THESiaER  (SIR  P.),  S.«.  (AFTER- 
WARDS LORD  CHELMS- 
FORD, L.C.)— Counsel  in 
Lopez  V.  Burslem         -  iv.  1335 

12.  V.  O'Connell     -  -  v.  740 

The  Bailiff  and  Jurats  of  the  Royal 

Court  of  Guernsey,  In  re  Corns 
Wilson,  The  Baron  de  Bode  v. 
R.,  In  re  The  Island  of  Cape 
Breton,  Howard  v.  Gosset 

VI.  159, 183,  256,  299,  326 

R.  V.  Granatelli     -  -  vii.  983 

De  Haher  v.  The  Queen  of  Por- 
tugal, In  the  Matter  of  the 
States  of  Jersey,  The  Ferrnoy 
Peerage    Claim,      Fenton    v. 

Hampton  viii.  72,301, 309, 730, 877 

argaineDt  in  Howard  v.  Gosset      vi.  386 

opening  speech  in  12,  v.  Granatelli 

VII.  984 

opinion  of,  as  to  nationality  of  in- 
habitants of  Mauritius  ii.  1018 


puty  vendue  master  in  Berbice 

THIJRLOW,  L.C.  -On  duty  of  soldiers 

in  case  of  riots  -  lu.  89 

TIERNEY  (REV.  TH0S.)-One  of 
the  traversers  in  12.  v.  CrCon' 
nell.  Speech  at  the  Repeal 
Association  meeting,  October 
8,1843-  -  -▼.176 

Moore  in  defence  of  -  ▼•  362 

Nolle  prosequi  witered  in  regard  to  v.  717 

TILLOTSON   (ARCHBISHOP)— As 

to  morality  of  Old  and  New 

Testaments.  See  12.  v.  Carlile  1. 1035 
"TIMES,"  THE— Allied  breach  of 

privilege  by,  1831         -  u*  808 

on  the  Royal  Household    -  ii.  493 

on  the  length  of  the  proceedings  in 

the  O'Connell  case  -  v.  671ll 
the  Conservative  Guard  proposed 

by,  in  1832  -  -  .  vii.  221 
on  the  verdict  in  Bernard's  case  vni.  1062 

TINDAL  (SIR  NICHOLAS),  Aft 
(AFTERWARDS  CHIEF 
JUSTICE  OP  C  J.)— CkHmsel 
in  R.  V.  Williams  -  i. 

Doe  d,  nomas  y.  Acklam, 

Rowe  V.  Brenton,  Basham  v. 
Lundey,  and  Harding  v.  Pol- 
lock     -         II.  109,  258, 324,  945 

See  also  Charge  to  Grand  Jury  of 
Bristol,  Dohree  v.  Napier^ 
Camoys  Peerage  Case,  Case  of 
the  Serfeants-at-Law,  Pi»am  v. 

Lawson  iii.  1,  621, 1291, 1294, 1314 
— —  12.  V.  Frost,  Paddock  v.  For- 
rester    and     another,    R.     v. 
APNaughton,  R.  v.  Harris,  IL 
V.  Simpson  and  others  -    iv.  87,  439, 

560, 849, 930, 1387 

The   Sussex  Peerage  Case, 

Gray  v.  12.,  R.  v.  iSm?o  and 
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others,  Houjard  v.  Gosset  vi.  85,  118, 

206,354 

opinion  as  to  unlawful  assemblies  ii.  1037 

Roman  Catholic  Association  u.  1042 

argument  in    Doe  d,    Thomtu  ▼- 

Acklam  -  -  XI.  109, 117 
judgment  in  Dobree  v.  Napier  in.  642 
the  Case  qf  the  Serjeants-af- 

Law      -  -  -  III.  1296 

charge  to  Monmouth  grand  jury, 

1839      -  -  -  -rr.  87 

-  summing  up  and  sentence  in  12.  v. 

Frost    -  -  -  IT.  439,  456 

■  letter  to  Lord  Normanby  as  to 
practice  in  reserving  points  for 
the  judges         -  -  iv.  479b 
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TINDAL  (SIR  m<CEOLAS)-€oni. 

chaige    to    Stafforcl     grand    jury, 

1842     -  -  -  IV.  1411 

answers  to  questions  of  the  House 

of  Lords  re  M*NaughtoH*s  case 

IV.  929 

answers  to    the  questions  to  the 

Judges  in  R,  v.  0*Connell  v.  777 
delivers  opinion  of  the  judges  in  The 

Sussex  Peerage  Claim'  vi.  107 
judgment  in  B.  v.  Serva  and  others 

VI.  233 

TINKLER  (WILLIAM)— Witness  in 

B.  V.  Stephens  -  -  iii.  1196 

TINNEY    (WILLIAM    HENRY), 

K.C.  —  Counsel  in   Mayor  of 
Lyons  v.  JEast  India  Company, 
argument  for  appellants  iii.  678 
reply           .           -           -  m.  7()0 

TOMB  (OEQRQE)  (LC-^One  of  the 
counsel  for  the  Crown  in  R,  v. 
(yConnell         -  -  -    v.  12 

TOOKE— History  of  prices  by,  cited  in 

E.  v.  Hunt       -  -  I.  293ll 

TORRENS    (SIR    HENRY) -Evi- 
dence   of.       See    Bradley    v. 
Arthur  -  -  -  ii.  176n 
TORRENS  (X)— See  B.  v.  O'Doherty  vi.  913 
See  B.  V.  Duffy      -            -           vii.  795 

TOWNSEND  (JAMES)— Witness  in 

ft.  V.  Prnney    -  -  iii.  119 

TOWNSEND     (WILLIAM     AN- 

SELM) — Trial  of,  for  conspi- 
nicy  and  unlawful  assembly. 
See  B.  V.  Vincent        -  iii.  1037 

TOWNSEND    (W.    O— Counsel    in 

Byke  V.  Walford         -  vi.  705 

TRANT  (THOMAS)- Sub-Inspector 
of  Police.  Evidence  as  to  attack 
on  Widow  M'0>rmack's  house. 
B,  V.  Smith  0*Brien,  B,  v. 
M'Manus         -  vii.  168, 1089 

TREBY,  C.  J.— As  to  right  to  put  ques- 
tions tending  to  disgrace    i.  886,  894 

TRESILIAN,  C.  J.— Answers  as  to  pri- 
vilege of  Parliament.  See  Stock- 
dale  V.  Hansard  -  iii.  778 

impeachment  of      -  -  iii.  786 

see  also  Wensleydale  Peerage  Case 

VIII.  489n 

TREVOR,  B.-— Cited  as  to  the  Oxford 
case  in  The  Devon  Peerage 
Claim  -  -  -  II.  735 

TREVOR— Charges  against  Cobbctt  by 

n.  821 
TRIM — Repeal  meeting  at.     See  B.  v. 

O'Connell  -  -  -v.  HO 

TRURO  (LORD),  L.C.— See  Wilob. 

TRnSIi()VE— Proceedings  against,  for 
libelling  Emperor  of  the  French. 
See  B,  V.  Truelove      -        vin.  1091 

TULLAMORE— Repeal    meeting    at. 

See  B,  V.  O'Connell         v.  135,  243, 

246,  635 
TUNBRIDGE— See  B.  V.       •  1. 1368 


TURNER  (GEORGE)  aC*  {AFTER- 
WARDS L. J.  OF  APPEAL) 

— Counsel  in  The  Duke  of 
Brunswick  v.  The  King  of  Han- 
aver      -  -  -  -  VI.  41 

see  also  Fenton  v.  Hampton,  Ex 

parte  John  Anderson  Robertson 

VIII.  873, 1065 

TWISS    (H.)— Counsel  in    Viscount 

Canterbury  v.  B,  -  rv.  770 

TWISS  (TRAVERS)  D.C.L.  (AF- 
TERWARDS      aUEEN'S 

ADVOCATE)  — Advocate  in 
The  Franciska,  3'Ac  Ionian 
Ships  {The  Leucade),  Cremidi 

V.  PoweU        -     VIII.  362. 439, 790 
TWISS  (HENRY)— Witness  for  the 

Crown  in  B,  v.  0*Connell  v.  360 

T7LER  (ROBERT)  SON  OF  PRE- 
SIDENT OF  U.SX— Repeal 
speech  at  Washington.  See  B. 
V.  (rConnell     -  -  v.  108 

TYNTE— See  Tynte  v.  B,  in  Error    vi.  1103 

TYRRELL  (THE    REV.    PETER 

JAMES) — One  of  the  traver- 
sers in  B,  V.  0*ConnelL  Dies 
before  trial       -  -  v.  68ll 


UNDERWOOD— See  B.  V.  The  Arch. 

bishop  of  Canterbury    -  vi.  413 

"UNITED  IRISHMAN "-DubUn 

Newspaper  —  Prosecutions  for 
publications    in.      See     R.  v. 
Mitchel  (seditious  libel)  vi.  545 
B.  V.  Mitchel  (treason  felony)  vi.  599, 

602 
URttUHART  (DAVID)— Account  of 
Monmouth  rising  referred  to  in 
J?.  V.  Frost       -  -  IV.  138ll 


VALLS   (PETER)  — See  Jephsan  v. 

Biera    -  -  -  m.  593 

VANDELEUR  (COLONEL  JOHN) 

— Witness  in  B.  v.  Pate  viii.  33 

VANDELEUR,  J.— See  i?.  v.  O'Con- 
nell  and  IL  v.  Forbes  and  others 

II.  629,  940 
VAN  ESPEN— Cited  as  to  Confirma- 
tion of  Bishops  -  IV.  433 

VAUaHAN  (JOHN),  S.L.  (AFTER- 
WARDS  BARON  OF  EX- 
CHEQUER, AND  JUSTICE 

OF  C.P.)— Counsel  in  R,  v, 
Burdett,  R.  v.  Edmonds,  Gidley 
V.  Palmerston   -  i.  4,  788, 1269 

See  also  Harding  v.  Pollock  11.  358 

^—  Camoys  Peerage  Case,  Case  of  the 

Setjeants-at-Law         in.  1291, 1295 

argument  in  Gidley  v.  Palmerston    1. 1269 

— -  opening  speech  of,  in  R.  v.  Burdett      i.  7 

in  R.  V.  Edmonds       -  - 1.  798 

reply  of,  in  R.  v.  Burdett  -  -1-46 

in  R.  V.  Edmonds      -  - 1.  879 

YY  2 
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VEN    (J.   P.)  —  Secretary    of    Bristol 

Political  Union  -  iii.  467,  468 

VEBE  (EOBEET  DE)  EABL  OF 

OXFOBB)— Created  Marquis 
of  Dublin  for  life,  and  Duke  of 
Dublin  for  life.  See  The  Wens- 
UyddU  Peerage  Case    viii.  488y  646, 

647,  668,  669 
VESNON  (CHABIiES)~Witnes8  for 

the  Crown  in  R,  y.  0*Connell    v.  284 

VERNOK,  W.  J.—See  J?.  V.  Waiianu 
and  Vernon,  Trial  J  or  Unlaw- 
fui  Assembly     -  -  vi.  775 

—  speech  and  f-entence  -        vi.  822-3 

YEBULAM  (EABL  OF)— Remark 
as  to  lisy  Peers  voting  on  judi- 
cial questions.  See  H.  v. 
CrConnell         -  -  v.  913 

YILLIEES  (CHABLES)  —  Member 
of  Select  Ck)mmittee  in  Stock- 
dale  y.  Hansard  -  iii.  842 

VILLIEBS   (ELIZABETH)  —  WU- 

liam  Srd's  grants  to.  See  The 
Wensleydale  Peerage  Case  tiii.  494ll 

VINCENT  (HENBY)-Trial  of,  for 
conspiracy  and  unlawful  assem- 
bly at  Monmouth,  1889        '  in.  1037 

sentence      -  -  -         m.  1086 

-^—  indictment  for  another  conspiracy  - 

ni.  103711 ;  nr.  1366 

VIZABD  (W.)— Secretary  of  bank- 
rupts to  Lord  Broughiim  in.  572 


WADDINGTON(HOBATIO)  COUN- 
SEL (AFTEBWABDS 
PEBHANENT  UNDEB 
SECBETABT  FOB  THE 
HOKE    DEPABTKENT- 

Counsel  in  R.  v.  Howell,  R.  v. 
Collins,  R.  V.  Lovett   in.  1148, 1161, 

1177 

R,  V.  Earlo/Cardigan,  ViscountCan- 

terhury  v,  R.,  R.  v.  M*Naugh- 
ton,  R,  V.  Francis,  R,  v.  Bean 

rr.  608, 770, 849, 1376,  1382 

R,  V.  0*Connell     -  -  v.  740 

R,  V.  Azxopardi,  The  Sussex  Peer- 
age Claim,  Gray  v.  R.,  The 
Bailiff  and  Jurats  of  the  Royal 
Court  of  Guernsey,  The  Baron 
de  Bode  v.  R.,  R.  v.  The  Arch- 
bishop of  Canterbury     -    vi.  27,  89, 

118, 179,  256, 419 
WADDINGTON— See  R,  v.  -  1. 1339 
WADE  (JAMES)— See  R,  v.  Dew 

hurst    -  -  -  - 1. 529 

WADSWOBTH  (T.  P.)— See  Wads- 
worth  V.  The  Queen  of  Spain  viii.  53 

WAITHMAN  (SHEBIFF  OF  MID- 
DLESEX)—Opinion  of  Attor- 
ney and  Solicitor  General  as  to 
conduct  of        -  -  1. 1389 

WAITZ  CO.) — 'A.s  to  orders  of  corona- 
tion. See  Queen  Caroline's 
claim  to  be  crowned       i.  957lL,  98911 


WALDEGBAYE     (EABL    .0F>- 

memoirs  of,  referred  to  in  i2.  r. 
Hunt    -  -  -  n.  96]l 

WALEWSEI     (COUND-Dispatcb 

to  M.  de  Persigny  on  the  Or- 

sini  plot  -  -       Tin.  88911 

WALFOBD  (THOMAS)— See  Dyke 
Y.  Walford      -  -  n. 

WALKEB     (JAMES)— Witness    for 

the  Crown  in  R,  y.  O'ConneU    ▼.  268 

WALKEB  (JONATHAN)— Trial  for 

treason  felony.    See  R.  t.  Coh- 
stantine  and  others       -         th.  1127 

WALKEB  (BOBEBT)— See  Cana- 
dian Prisoners'  Case    -  m. 


WALL'S  CASE  (COUNT  DE)         vi.  1125 

WALLACE.  KC— CJounsel  in  R,  ▼. 

(yConneU         -  -  n.  639 

WALIiACE    (ATTOBNET  GEVE- 

BAL)  —  Opinion  of,  in  1780, 
as  to  right  of  people  to  aim  in 
case  of  riots      -  -  1-1391 

WALMODEN  (AMEIiIA)-Created 
0>nnte8s  of  Yarmouth  for  life. 
See  Wensleydale  Peerage  Case 

VIII.  4Mi 
WALPOLE,   HOBACE— Memoin   of 

George  II.'s    reign   quoted   in 

R,  y.  Hunt       -  -  n.  82ll 

WALPOLE  (SIB  SFENCEB)— His- 
tory of  England  referred  to      rr.  41ll, 

32111,  UOSn 
WALTEBS   (CHABLES)— Sentence 
for  high  treason.      See  R.  t. 
Frost    -  -  -  or.  458 

WALTON  (COUNSEL)   in  Attam^ 

General  v.  Thornton  -  ii.  133 

WABINa    (SAMUED-Witness   in 

R,  V.  Pinney     ...  lo.  SO 

WABBEN  (BICHABD  BENSEN) 
SECOND        SEBJEANT— 

Counsel  for  the  Crown  in  R.  y. 
aConneU  -  -  -    v.  12 
R.  y.  O'Brien         -            -  vi.  571 

WABBEN  (SAMUEL)— Counsel  in 
The  Island  of  Cape  Breton 
Case      -  -  -  VT.  297 

WABBEN— See  The  Mayor  of  Exeter 

V.  Warren       -  -  vi.  UM 

WABBINOTON  .  (CAPTAIN)  — 
Court-martial  on,  for  Bristol 
riots.    See  R,  y.  Pinney  ni.  3(hl 

WABWICK  (EABL  OF)— See  In  re 
The  Goods  of  King  George  3, 
deceased  -  -  i.  1273 

WATEBPOBD  (EABL  OF)~Chdni 

to  yote  at  election  of  Irish  re- 
presentatiye  peers        -  m.  1261 

WATSON  (CHABLES)-Witnes8  in 

R»  y.  Collins    -  -  iix.  1165 
R.  ▼.  Lovett   -           -         m.  1179 

WATSON  (LEONABD)-See  Cana^ 

dian  Prisoners*  Case    •  m.  963 
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WATSON  (WILLIAM  HEHEY) 
aC.  (AFTEEWABDS  A 
BAEON  OF  THE  EXGHE- 

CIXJEE) — Counsel  in  Stockdale 
V.  Hansard,  Case  of  the  Sheriff 
of  Middlesex     -  iii.  950, 1243 

—  JewisoH  V.  Dyson    -  -  -    vi.  8 
See  also  Mansell  y.  J?,  (in  error) 

VIII.  831,  851,  852 

^—  jadgment  in  Mansell  y.    R.    (in 

error)    -  -  -         viii.  870 

WEBB  (ALFEED)— Witness  in  R.  v. 

Howell'  -  .  III.  nil 


WEBBEE    (HENEY)— Witness 
R,  y.  Vincent    - 


m 

III.  1058 

WEDDEEBUEN  -  ( SOUCITOE 
GEKEEAL  FOE  SCOT- 
LAND.) 

—  —  Counsel  in  R,  y.  Hardie       -  i.  649 
•^— replj  in  -  -  - 1.  757 

"  WEEBLY  EECHSTEE"— Prosecu- 
tion for  seditious  libel  in.  See 
R,  V.  Cobbett    -  -  n.  789 

WELLESLEY   (MAEQUIS  OF)— 

Character  as  Lord  Lieutenant 

of        -  -  -  II.  951 

Letters  to  Sir  Robert  Peel  of  ii.  1060 

WELLESLEY    (ME.    IiONa)-See 

In  re  Mr,  Long  Wellesley        -  ii.  911 

report  of  House  of  Commons 

as  to     -  -  -  II.  914 

WELLINGTON  (DUBS  OF)-Kxe. 

cutor  of  George  4.     See  In  re 

the  goods  of  George  8.  -  1. 1287 

■  Alexander  y.    The  Duke  of 

Wellington  -  -  n.  763 
memorandum    as  to  Deccan 

iBooty^  Case  by  -  Ii.  1071 

■  speech  on   the   Birmingham 

riots  ...  III.  I093n 
letter  dedicated  to,  from  Sir 

Harris  Nicolas  on  life  peers     yiii.  523 

WELSBY      (WILLIAH      NEW- 

LAKD)  —  Counsel  in  R,  y. 
Stephens  -  -  iii.  1189 

Baron  de  Bode  y.  R,,  R.  y.  Fussell, 

R,  y.  Williams,  R.  y.  Ernest 

Jones      .     yi.  277,  723, 775,  783 

—  R,  y.  Smith  O'Brien,  R.y,  Dowling, 

R.  y.  Cuffey  and  others,  R.  y. 
O'Donnell  and  others,  R.  y. 
Ranhin  and  others  yii.  375, 381, 467, 

637,  715 

R,  y.   Pate,   Wadsworth  y.    The 

Queen  of  Spain,  Mansell  y.  R, 
(in  error),  R.  y.  Bernard,  R,  y. 
Glover       viii.  3,  59, 840, 851,  861, 

899, 1090 
WELSH  (DE.  EZ-MODEEATOE) 

^Further  protest  ou  behalf  of 
the  non-intrusion  of  members  of 
the  Assembly    -  -  ly.  1406 

WENSLEYDALE  (IiOED)-See 
Parks. 


WEST   (EICHAED),   L.C.J.  IE.— 

Cited  as  to  exercise  of  preroga- 

tiye  by  colonial  governor  iii.  617 

^— -  his  inquiry  into  the  manner  of  crea- 
ting Peers  written  in  1719      yiii.  535 

WEST  (JOHN)  — Trial  for  seditious 
conspiracy  and  unlawful  assem- 
bly. See  R.  y.  Rankin  and 
others    -  -  -  VII.  715 

speech  for  defence  -  -  vii.  766 

WEST  (SIE  EDWAED)  (THE 
FIEST  CIHIEF    JUSTICE 

OF  BOMBAY)— See  Bedree- 
chund  y.  Elphinstone,  and  The 
King  on  the  prosecution  of 
George  Norton,  Esq.,  j-c,         ii.  381, 

1003 
WESTHOUGHTON— Riots  in  1 812  at 

I.  224ii 

WESTinNSTEE— Custody  of  Liber 

Kegulis  by  Dean  of      -  - 1.  955 

WETHEEELL    (SIE   CHAELES) 

A.O. — Counsel  in  Attorney- 
General  y.  Thornton,  Rowe  y. 
Brenton,  King  of  Spain  v.  Hul' 
lett,  Alexander  v.  The  Duke  of 
Wellington       ii.  133,  258,  314,  775 

—  Duke  of  Brunswick  y.   King  of 

Hanover  -  -  -  vi.  36 

argument  in  Attorney- General  v. 

Thornton         -  -  ii.  133 

Alexander  y.   The  Duke  of 

Wellington        -  -  ii.  777 

opinion  of,  as  to  duties  of  a  bishop 

and  governor  of  a  colony         ii.  1019 

— as  to  status  of  citizen  of  United. 

States  .  -  -  11.1015 

as  to  legality  of  the  Catholic 

Association      -  ii.  1031, 1037, 1042 

Recorder  of  Bristol,  his  entry  into, 

occasions  of  Bristol  liiots.    See 

R,  y.  Pinney    -  -     iii.  11,  290 

WHAENCXIFFE  (LOED)  (THE 
LOED  PEESIDEKT)  -  See 

The  Bailiff  and  Jurats  of  the 
Royal  Court  of  Guernsey         vi.  159 

speech  as  to  Lay  Peers  voting  on 

judicial  questions.  See  &,  v. 
CConnell         -  -  v.  911 

WHAETOH  PEEEAGE,  THE      yi.  1104 
WHATELEY  (WILLIAM)  —  Coun- 

sel  in  R.  v.  Vincent      -         in.  1086 

WHEELTON  (JOHN)-See  Case  of 

the  Sheriff  of  Middlesex        in.  1239 

committal  for  contempt      -  in.  949 

release        -  -  -         m.  1258 

WHITE  (F.  M.)  -  Couisel  in  Fenton 

y.  Hampton      -  -         yin.  879 

WHITE  (GEOEOE)— Trial  for  sedi. 

tious  conspiracy  and  unlawful 

assembly.     See  R.  y.  Rankin 

and  others        -  -  vii.  716 

— •  speech  for  defence  -  -  vii.  768 

WHITE  KOSS— Drilling  at.    See  R. 

y.  Hunt        1. 207, 212, 1091, 1159 


140BJ 


General  Index  of  Proper  Na/mes. 


[1404 


WHITESIDE  (JAMES),  tt-C.  (AP- 
TERWARDS     L.CJ.     OP 

IEELAND)'~CoaDsel  for  the 
traversers  in  iJ.  ▼.  0*C<mneU  -   v.  12 

B.  V.  0*Brien,  B.  v.  O'Do- 

/ierit/,  B.  v.  John  Martin  vi.  571,  832, 

925 

B,  V.  Smith  O'Brien,  B.  v. 

^HffVi  B.  V.  Meagher      vii.  15,  797, 

1092 

speech  in  defence  of  Charles  Gayan 

Duflfy    .  .  -  V.380 

speech  for  defence  in  B.  v.  Smith 

O'Brien  -  -  vii.  203 

B.  V.  Meagher  -         vii.  1098 


WHITTON  (CHARLES)— Witness  in 

B,  V.  Howell     -  -  III,  1110 

WICH  (JOHN  aERARD),  VICE- 
CONSUL  FOR  BELGIOrH 
IN  LONDON  —  Evidence  in 
i?.  V.  Bernard  -  viii.  947 

WMHTMAN  (WILLIAM)  COUN- 
SEL (AFTERWARDS  JUS- 
TICE OF  aB.)  —  Counsel  in 
Bedreechund  v.  JElphinstone,  B, 
V.  Carlile,  B.  v.  Cobbett  ii.  410,  461, 

789 

B.  V,  Pinney,  B,  v.  Fursey, 

Dicas  V.  Lord.  Brougham, 
Stochdale  v.  Hansard,  Cana- 
dian Prisoners*  Case        iii.  18,  543, 

582,  739,  966, 1022, 1032 

B,  V.  Frosty  B,  v.  Oxford,  B, 

V.  Hetherington  iv.  98,  500,  565 

See  also  Gray  v.  B.,  In  re  Carvs 

Wilson,  B.  V.  Serva  and  others. 
He  ward  v.  Gosset,  Munden  v. 
The  Duke  of  Brunswick,  B.  v. 
Zulueta  VI.  118, 192,  206,  319, 

403, 1103 

Smith  O'Brien  v.  B.,  Houiden  v. 

Smith,   Gorham  v.   Bishop   of 
Exeter,  B.  v.  Mullins  vii.  375, 1039, 

1071, 1110 

Wadsworth  y.  The  Queen  of  Spain, 

Ve  Haber  v.  The  Queen  of 
Portugal,  Miller  v.  Saiomms, 
Egerton  v.  Broumlow,  The  Fer- 
moy  Peerage  Claim,  Esposito 
V.  Bowden         viii.  53,  58,  111,  193, 

723,  729,  807 

drew  return  in  Canadian  Prisoners' 

Case     -  -  .        III.  1025n 

opinion  as  to  disposal  of  Canadian 

prisoners  -  -  m.  I347 

— ^.P^'n^^nt  in  Howard  v.  Gosset       vi.  327 
ijers  to  questions  to  the  judges 

—  answer  to'S^^  ""' ^'  '  ^i-  127 

^perion  ^^^^^^  to  the  judges  in 
others    -     X  ^^^^  Broumlow  and 

^  answer  to  QuefihVr       "  "         ^'"i- 226 

^^e  Pln^'^'^^f  to  the  judges  in 

*R)RCE -L  S^*^^  VIII.  753 

Join  Smith's  casf^*^^^   "^   ^^ 


WILD  (ROBERT)— See  B.  y.  Hwu     1. 171 

acquittal  of  -  -  - 1, 437 

WILDE  (LADY)— See  Elgbb,  Mtss. 

WILDE  (JAliCBS)  COUNSEL  (AF- 
TERWARDS LORD  PEN- 
ZANCE) —  Ck>un8el  in  The 
Sussex  Peerage  Claim  -  -  vi.  85 

WILDE  (SIR  THOMAS),  S.CJ. 
(AFTERWARDS  LORD 
TRURO,  L.C.)— Ck>un8el  in 
B.  V.  Pinney,  Dabree  ▼.  Napier, 
Stockdale  v.  Hansard      ni.  18,  686» 

739 

m  B.  V.  Frost,  B,  ▼.  Ojford^  R,  t. 

Hetherington,  Canterbury  v.  B.    it.  96, 

415, 500,  565, 770 

counsel  in  B,  v.  O'Cmmdl     ▼.  740^  742 

The  Sussex  Peerage  Claim  -  ti,  85 

see  also  7"he  Baron  de  Bode  v.  B., 

B.  Y.  Fussell,  B,  v.  Williams 
and  Vernon,  B.y.  Ernest  JtrntM 

VI.  275,  723,  775,  783 

0*Brien  v.  B.,  B.  v.  Manning,  B. 

Y.  Hamilton      -  vii.  375, 1020, 1130 

Dimes  v.  Proprietors  of  the  Grand 

Junction  Canal,  Egerton  t. 
Broumlow         -  -  viii.  88,  193 

reply  in  B.  v.  Frost  and  others       rv.  415 

B,  V.  Oxford 

summing  up  in  B.  y.  Fussell 

B.  Y.  Ernest  Jones    - 

judgment  in  B.  y.  Manning 

sentence  in  B,  y.  Hamilton 


deliYcrs    opinions    of   judges 
0\Brien  v.  B,  - 


IV.  545 
Yi.  761 

VI.  807 
VII.  1036 
VIX.1130 

in 


^ttBERPORCE 


II.  973n 


I 


VII.  376 

opinion  in  Baron  de  Bode  v.  B.      vl  281 

opinion  in  Egerton  v.  Broumlow  vijx.  262 

member  of  Select  Committee  in 

Stockdale  y.  Hansard  -  ui,  842 

petition  in  Case  of  the  SerjeantM-at' 

^ow    -  -  -        m.  1295 

WHiDIKG  (JAMES)— Witness  in  R. 

Y.  Cooper  and  others     -  rv.  1283 

WILKES  (HENRY)-Trial  of,  for 
felonious  demolition  of  hooses. 
See  B.  Y.  Howell  -         m.  1087 

acquittal     -  -  .  m.  II45 

WILEXS    (JOHN)— Prosecution  of. 

See  B.  V.  Hunt  -  -  u.  87 

WHiKINS,    S.Ii.-Coun8el    in    B.  y. 

Ernest  Jones  -  -  vi,  783 

speech        -  -  -  vi.  802 

WILLCOX— See    King   of  the    Two 

Sicilies  y.  Willcox        -         vii.  1049 

WILLES,  C.J.— Trials  for  treason  in 

Scotland  -  -  i.  66111 
cited  as  to  Parliamentary  Privilege 

II.  928n 
WILLES  (JAMES  SHAW)  OOUN- 
SF*^  i^^TERWARDS  J. 

OP  C.P.)— Counsel  in   Huron 

V.  Denman       -  -  vi.  539 

Miller  y.  Salomons,  Taylor  v. 

Best      -  •  vm.  128, 320 
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WHiLES  (JAMES  SHAW)— e«i*. 

'  See  also  The  Fermoy  Peerage  Claim, 
'.  JEspotito  T.  Bowden,  Mansdl  ▼. 
B.  (in  error),  B,  v.  Lewis     viii.  723, 

729,  807, 831,  851,  852, 1089 

answer  to  que.*«tions  to  the  judges  in 

The  Fermoy  Peerage  Claim   viii.  741 

judgment  in  Esponto  v.  Bowden  .  viii.  820 

judgment  in  Mansell  v.  B.  rin.  866 

—  cited  as  to  conspiracy  to  levy  war   i.  6l9n 

WILLIAM  THE    CONOUEEOE- 

Coronation     of.      See     Queen 
Caroline^a  claim  to  be  crowned 

I.  958, 994, 1020 

iv  I  TXT  A  Iff  3. — Practice  of  decorating 

the  statue  of         ii.  952, 1055, 1062 

—  description  of  character  of,  by  Plun- 

ket       <  -  -  II.  948 

— ^  Lord.  Lyn^hunt  on  his  regalar  or 

cautions  life      -  -         vii  i  |494 

WILLIAM   EXJFUS— Coronation  of. 

See  Queen  Caroline's  claim  to 

be  crowned        -  -     i.  959, 994 

WILLIAMS    (BISHOP)~The   last 

•    Chancellor  not  a  lawyer       yiii.  485n 
WILLIAMS   (JOHN)  -  Counsel  in 

B,  V.  Dewhurst  -  - 1.  529 

—  speech  of,  fbr  defence  -  - 1.  572 
WILLIAMS  aOHN  AMBE08E)- 

See  -ft.  V.  Williams       -  1. 1291 

defence  of,  by  Brougham    -  1. 1307 

verdict  against        -  1. 1326 

WILLIAMS     (JOSEPH)-Trial    for 

unlawful  assembly         -  yi.  775 

— — speech  and  sentence   -        vi.  821-2 

WILLIAMS   (HENEY)-Witness  in 

i?.  V.  Vincent    -  -         [iii.  1059 

WILLIAMS     (E.    D*ALTON)-See 

B.  V.  O'Doherty  -  vi.  924 

WILLIAMS  (JOHN)  KC.  (AFTEE- 
WAEDS  BAEON  OF  EX- 
CHEOUEE  AND  JUSTICE 

OP,  K.R)— Counsel  in  Bed- 
reeckund  v.  Elphinstone  ii.  411 

See  also  Stockdale  v.  Hansard, 

Canadian  Prisoner^  Case, 
Case  of  the  Sheriff  of  Middle- 
sex, Camoys  Peerage  Case     iii.  723, 

963,  1239, 1291 

B.  V.  Frost  and  others,  B,  ▼. 

M'Naughton,  B,  v.  Bean  iv.  87, 

849, 1382 

The   Sussex   Peerage  Claim, 

Gray  v.  B.,  In  re  Cams  Wilson, 
B,  V.  Serua  and  others,  The 
Baron  de  Bode  v.  B.,  Howard 

v.  Gosset  VI.  85, 118, 192, 233, 256, 

319 

_ argument  in  Bedreechund  v. 

Elphinstone       -  -  ii.  425 

—  —  judgment  on  motion  for  pay- 

ment by  sheriff  in  Stockdale  v. 
Hansard  (3rd  action)  -  in.  953 

—  —  on  motion  for  attachment  of 

sheriff  ...  in.  960 


WILLIAMS  (JOHN)-c(mf. 

—  '         on  motion  to  verify  return  in 

Canadian  Prisoners'  Case   ixi.  102111 
in  Case  of  the  Sheriff  of  Mid- 
dlesex  -  -  -        III.  1255 
judgment  in  Howard  v.  Gosset       vi.  342 

answer  to  questions  to  judges  in 

Gray  y,  B.        -  -  vi.  133 

WILLIAMS,  EDWAED  VAUGH- 
AN  (JUSTICE  OP  CP.)- 

See  B,  V.  Smith  O'Brien,  B,  v. 
Dowling,  B,  v.  Cufey  and  others 

vir.  375,  381, 467 

See  Miller  v.  Salomons,  Eger* 

ton  V.  Brownlow,  Taylor  v. 
Best,  The  Fermoy  Peerage 
Claim,  Mansell  v.  B.  (in  error) 

VIII.  Ill,  193,  317,  723, 729, 831, 

842,  851,  852 

^—  answer  to  questions  to  the  judges  in 

Egerton  v.  Brownlow  -  viii.  216 

^—  answer  to  questions  to  the  judges  in 

ITie  Fermoy  Peerage  Claim   viii.   75 

WILLIAMS  (ZEPHANIAH)— Sen- 
tence for  high  treason.  See  B. 
V.  Frost  -  -  IV.  452 

WILLIS  (JOHN  WALPOLE)-'See 

WiUis  V.  Gipps.  Amotion  of 
colonial  judge   -  -  vi.  311 

WILMOT,   CJ.— Cited  as  to  issue  of 

habeas  corpus  in  vacation        in.  974, 

1009 

as  to  refusal  to  issue  -         in.  1326 

— •  character  of  -  -         in.  1348 

WILSON  (CAEUS)— See  In  re  Carus 

Wilson     -  -  -  VI.  183 

WILSON  (JAMES)— See  B.  v.  1. 1352 

execution  of  -  -  i.  783ll 

WILSON    JOHN    WALLACE)   — 

Witness  in  B.  v.  Lovett         in.  1184 

WILTES    PEEEAGE  — See   Devon 

Peerage  Claim  -  -    ii.  682,  722 

WINCHESTEE— Trials  before  Special 

Commission  at  -  -  n.  894lL 

WINNINaTON  (SIE  R)-As  to  ex 

officio  informations.  See  B,  v. 
Burdett  -  -  -1-24 

WINSLOW   (POEBES)— Witness  in 

B.  V.  M'NaugkUm        -  iv.  923 

WINTEEBOTHAM— Trial  for  sedi- 
tion of  -  -  -  - 1. 838 

WISEMAN  (DE.)  ( APTEEWAEBS 

CAEBINAL)  —  Evidence  as 
to  Protestant  marriages  in 
Home.  See  The  Sussex  Peer- 
age Claim         -  -  -  VI.  98 

WTTHINaTON  (EICHAED)  -  See 

Bedford  v.  Birley  -  1. 1071 

WIXON   (EANDALL)  —  See   Cana^ 

dian  Prisoners*  Case    -  in.  966 

WOLPE  (JAMES)— Witness  in  B,  v. 

Pinney  -  -  .  m.  172 
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W0LSELE7  (SIB  CHARLES)— See 

R.  ▼.  Edmonds  -  -  •  i.  786 

conyiction  of  -      i.  199ll,  805,  846 

-~—  letter  of,  to  inhabitants  of  Birming- 
ham     -  I.  81211,  813n 
WOOD  (LOEB)— See  R.  ▼.  Cumming, 
R,  V.  Cfrant,  Ranhen,  and  Hc^ 
milton   ...  vii.  485,  507 

opinions  -  -  vii.  504,  632 

WOOD,  B.— See  R.  V.  WiUiamS'  1. 1291 
charge  of,  to  jury  in  R.r.  Williasns  1. 1326 

WOOD  (JOHN)— Witness  in  R,  v.  Pm- 

ney        ....  m.  455 

WOODRUFF  (aEORaE)-See  Dicas 

v.  Brougham     -  -  iii.  674ll 

TIOOLAHAK   (WILLIAM)  -  l-riai 

of,  for  Whiteboy  offences        iii.  1261 
sentence      -  -  -       m.  1271ll 

WOOLFENDEN  (ALBERT) 
(CHARTIST)  -  See   R,  V. 

Feargua  O'Connor  and  others  it.  939 

WOOLER  (THOMAS  JONATHAN) 

account  of         -  -  - 1. 803 

defence  of  -  -  -  - 1.  864 

sentence  upon         -  -  - 1. 948 

WORTLEY  (HON.  J.  S.)  COUN- 
SEL (AFTERWARDS  RE- 
CORDER OF   LONDON)- 

Counsel  in  Ferguson  v.  JTin- 
noull,  R,  y.  Feargus  O'Connor 
and  others         -  -  iv.  797,  938 

— Jewison  v.  Dyson^  The  Bai- 
liff and  Jurats  of  the  Royal 
Court  of  Guernsey,  In  re  Carus 
Wilson  .  .  VI.  8, 170, 186 


WRAT  (COUNSEL).    See  il/e*aiuier 

y.  The  Duke  of  Wellington      n.  775 

WRANGHAM,  D.L.,   S.L.-CoiiD8el 

in  R.  y.  Earl  of  Cardigan        if,  608 

WRIGHT  (COUNSEL).  See  Alex- 
ander y.  The  Duke  of  Wetting- 
ton         -  -  -  n.  775 

WRIGHT,  C.J.— As  to  seditions  libel. 

See  R.  y.  Burdett         -  -   i.  30 

WRIGHT  (WILLIAM)— Witness  in 

R,  y.  Lovett     -  -  in.  1184 


YELVERTON,  J.— Cited  as  to  Oxford 

case      ...  n.  735 

YORK — Sentences  on  Chartists  tried  at, 

in  March  1840  -  -  m.  1353 

YOREE  (SIR  PHILIP)-Opim<m  of, 

as  to  effect  on  the  status  of 
slayes  and  residence  in  England. 

II.  282n 
See  Hakdwigkx,  Lord. 

YOUNG  (A.)— Coonsel  in  the  Baron 

deBodey.R,  -  -  vi.  258 

YOUNG  (REV.  ROBERT)— Presentee 

to  Chorch  of  Aucbterarder.  See 
Presbytery  of  Auchterarder  y. 
Kinnoull,  Fergusson  y.'KinnouU 

IV.  785 


ZULUETA  (PEDRO  DE).    See  R.  y. 

Zvlueta,  Trial  for  slaye  trading 

yi.  1103 
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GENERAL   INDEX   OF   SUBJECTS. 


VOLS.   I.-VIII. 


ABATEMENT — I*l<»  to  Indictment. 
See  iNDicnnsifT  6. 

ABETANCE. 

See  Pbbbagb. 

ABJTJBATION. 

See  Oath  of. 

ABBOGATION. 

See  Desubtttdb. 

ABSENCE  OF  JUDGE. 

See  Triai.  at  Bar. 

AGCESSOBY  —  No  accessories  in 
treason.  See  Treason,  Trbabon 
Fblont  6. 

before  the  &ct — Lord  Campbbll 

on,  see  B.v.  Bernard  viii.  8d4 

-i—  alien  accessory  here  to  crime  abroad. 

See  Alien        -  -       viii.  1065 

■         principals  and  accessories  in  felony. 

See  Riotous  Dbvolition  hi.    1087j 

1140 

after  the  fact  to  murder — Sentence 

on        -  -  -  VI.  1115 

ACCOMPLICES— Maule,  J.,  on  evi- 
dence of  -  -         vn.  1110 

ACftUIESCENCE--Of  Crown  in  orders 
of  Colonial  Governor  not  equi- 
valent to  express  authority. 
See  Cameron  v.  Kyte  -  iii.  616 

ACQUITTAL,  PARTIAL. 

See  Indictment  10. 

ACT. — See  Illegal  Acts,  Judicial 
Acts,  Ministerial  Acts. 

ACT  OF  INDEMNITY— See  Cobbett 

V.  Grey  -  -        vin.  1076 

ACT  OF  PARLIAMENT. 

See  Parliament,  Statute. 
ACTS  OP   STATE   AND    WAR— 

Municipal  courts  have  no  juris- 
diction as  to  hostile  seizures 
during  war.  Bedreechund  v. 
Elphinstone      -  -  ii.  379 

^^*  Justification  in  trespass  for  seizing 
under  ^  orders  of  foreign  sove- 
reign British  vessel  as  prize  of 
war.  ,Dobree  v.  Napier  in.  621 

Trespass  will  not  lie  for  act  of  state 

against  foreigner  out  of  the 
jurisdiction,  authorized  or  sub- 
sequently ratified  by  the  Crown. 
Buron  v.  Denman         -  vi.  626 

See  Ratiitioation. 

Authorities  as  to     -  -  n.  44Qll 


ACTS  OP  STATE  AND  WAR— con*. 

Declaration  of  War  is.  See  Decla- 
ration OP  War. 

■         Copyright  in  acts  of   state.     See 
Copyright  (Prerogative). 

— — '  Acts  of  state  during  insanity  of  the 

sovereign  -  -  -  n.  3S 

ACT  OP  UNION. 

See  Union. 

ACT  (OVERT). 

See  CoNSFiRAOY,  Evidence,  Treason, 

Treason  Felony  5. 

ACTE    D'ACCUSATION  —  In    the 

Orsini  trial,  translation         viii.  1239 

ACTIONS  AGAINST  COLONIAL 
GOVERNOR. 

See  Colonial  Governor. 

JUDGES. 

See  Judge. 

MAGISTRATES. 

See  Justice  or  the  Peace. 

NAVAL  OFFICERS. 

See  Naval  Officer. 

PUBLIC  OFFICERS. 

See  Public  Offices. 

SOLDIERS. 

See  Soldiers. 

And  see  Acts  of  State  and  War. 

ADMINISTRATION-Of  estate  of 
bastard  intestate  in  Duchy  of 
Lancaster.  See  Bona  Vacantia. 
Lancaster,  Duchy  of. 

ADMIRAL. 

See  Naval  Officer. 

ADMIRAL,    LORD    HIGH -Naval 

commissions   formerly  granted 

by         -  -  -  11.197 

ADMIRALTY-LORDS  COMMIS- 
SIONERS OF   THE-Rati- 

fication  by,  of  Act  of  State 
against  foreigner.  See  Ratifi- 
cation -  -  - 

—  Court  offers  to  apply  to,  for  infor- 
mation as  to  naval  officer's  au- 
thority to  blockade.  See  The 
Franciska      -  -    viii.  364,  369 

HIGH    COURT    OF— Decisions 

as  to  slavery  in  -  ii.  165 

— —  Prize  Jurisdiction  of;  transferred  to 

HiRh  Court  of  Justice  viii.  1223 

JURISDICTION— As  to  offences 

on  the  high  seas.    See  Murdbr. 
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ADXJLLADQTES  —  Chartist   use   of 

term      -  -  .  iv.  962 

ADVOCATE—^  ppearanee  in  English 

cases  of  Scotch  -  -  -  i.  666 

Jeffrey's  argument  on  duty  of         -  i.  650 

Crampton,  J.,  on  the  office  of  y.  702 

Cockburn>  C.J.,  at  the  Berryer  din- 
ner       -  -  -  V.  704ll 

AFFntMATIONS. 

See  Quakers. 

AFFREIGHTMENT    (CONTRACT 
OF). 

See  Tbadino  with  the  EKsicr. 

AGENTS  OF  THE  GOVERNMENT. 

SeeFoBLio  Officer,  Pbincipal 
AND  Agent. 

"AGGREGATE  MEETING  "-of  the 

Roman  Catholics  of  Ireland  iii.  1319 
AGRICULTURAL  LABOURERS. 

See  Seditious  Libel. 

alleged  outrages  by  -  ii.  529 

Lord  Melbourne's  circular  as  to  acts 

of        -  -  -  11.533 

remarks  of  Earl  Grey  as  to  ii.  539 

ADHERENCE      TO       ENGLISH 
GOVERNMENT.  See  Alibit. 

AIDING     AND     ABETTING    A 

FELONY.      Principals  in  the 

Second  Degree. 

See  Riotous  Dbmolitiov. 

misdemeanor,    R,    v.    Feargus 


a 


O'Connor 


IV.  935 


AIDING  AND  COUNTENANCING. 

See  Ualawful  Asseublt 

ALDERNEY.    See  Chamkel  Islaniw. 
ALIEN- 

1.  Alien  character, 

British     recognition    of    American 

independence,     made     inhabi- 
tants of  United  States  aliens. 


Doe  d,  Thomas  v.  Acklam 
exception  of  such  as  adhered 
the    British    Crown.      Doe 
Auchmuty  v.  Mulctuter 

definition  of  -  - 

subjects    of.  conqnered   or 
colony  not  aliens 
Law  Officers'  opinion 


II.  105 

to 
d, 
11.245 
-  II.  113 

ceded 

III.  716 
II.  1018 


marriage  of  alien  woman  to  British 

subject  VII.  1029 ;  III.  1281 ;  vi.  1125 

2,  Capacity^  j-c. 
Parliament  cannot  legislate  for,  out 
of  the  jurisdiction,  but  may  bind 
as  to  time  for  suing  here.  Lopez 
V.  Burslem  iv.  1337 ;  vm.  887X1 

grants  of  peerage  to  -       viii«  529ll 

disabled  from  sitting  in  Parliament 

vin.  66411 
expulsion    of,    no    power    of,    in 

Enghnd  -  -  vi.  172 

in  colony  governed  by  local 

law       -  -  -         III.  1284 

Governor    may    expel    from 

Gnernsey  -  -  vi.  159 


ALIEN— con/. 

—  may  bring  personal  actions  in  Eng- 

lish courts         -  -         in.  1314 
plea  that  plaintiff  is  alien  enemy    ii.  388« 

431 

defence  of  act  of  state. 

See  Act  of  State  jjcd  War. 

capable  of  owning  land  in  Bengal  iii.  708 

droit  d^aubaine  in  Canada  m.  1282 

right  to  jury  de  medictate. 

See  Jury  db  Medictate. 

3.  Criminal  liability^ 

—  Aliens  in  this  country  are  subject 

to  a  local  allegiance  and  boond 
by  En^ish  law.  See  B.  v.  Ber' 
nard,B,  v.  Tchorzewnki       viii.  887, 

1091 ;  Ti.  308 

may  commit  high  treason,  opinion 

of  Law  Officers  iii.  1357, 1358 

whether     indictable    here     under 

9  Geo.  4.  c.  31.  s.  7.  as  .acces- 
sory before  the  fact  here  to 
murder  of  alien  by  aliens  abroad. 
See  R.  V.  Bernard       vni.  887,  88to 

—  whether  indictable   for  conspiring 

here  to  commit  a  crime  abroad 

viu.  889iL 

—  ^-^-  points  to  have  been  reserved  for 

Court  of  Crown  Cases  in  R.  v. 
Bernard      -  -  vm.  lOOl 

> 

provisions  of  24  &  25  Vict.  c.  100. 

B.  4.  as  to  oonspiraeies  to  murder 
abroad  -  -  -       vin.  890n 

->— 8.  9,  as  to  persons  accessory 

here  to  murder  abroad  -      Tin.  890lL 

murder  by  aliens  on  board  slave 

ship  irregularly  captured  by 
British  officers  on  charge  of 
slave  trading  not  triable  here. 
R,  V.  Serva       -  -  vi.  197 

crime    by   alien  against   alien   on 

foreign  ships  on  high  seas  fol- 
lowed by  death  in  British  port 
not  indictable  here.    See  R,  v. 
Lewis   ...       VIII.  1089 
See  British  Subject. 

ALLEGIANCE.    See  Oaths,  Auxir. 

ALLOCUTUS. 

See  Indictment  10. 

AMBASSADOR,— Privilege  of. 

See  Privilege,  Diplomatic. 

as  to  marriages  in  houses  of  1. 1066 

cannot  sue  here  on  behalf  of  his 

Sovereign  -  -  ii.  129 
may  prosecute  under  Foreign  En- 
listment Act      -            -           VII.  979 

AMOTION. 

See  Colonial  Jubob,  Colonial 
Officer,  Public  Officer. 

ANNUAL   PARLIAMENTS  —  Re- 

marks  by  Scarlett  as  to       1. 193|  405 

—  one  of  the  five  points  of  the  People's 

Charter  -  -         m.  1063 
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ANNUITT— Former  grant  of,  to  peers 

II.  670,  672 
See  Pension. 

ANTI-COKN  LAW  LEAaUE-For- 

matioii  of         -  '         iii>  1075 

— ■-:'  references  to  it.  978, 1009, 1035, 1049, 

1055, 1248, 1291. 

— <  Cooper's  trial,  passim.  See  Gosn 
Laws. 

ANTiaUA—Slaveiy  in  -  ii.  297 

APPEALS  (EOCLESIASTICAL;. 

See  Courts  (Egcussiastioal). 

APPELLATE  JUBISDICTION  OF 
HOUSE  OP  LOEDS-Criti- 

cisms  on  -  -       viii.  481XL 

—  Lord  Campbell  on  the  number  of 

judges  -  -  -         viii.  592 

Sir  James  Farke  made  life-peer  to 

strengthen        -  -       viii.  481n 

Select  Committeeof  Inquiry,  1856  yiu.719 

later  proposals,  and  changes      viii.  720n 

APPEOPBLATION    OP    PUBLIC 

MONEY— Mode  of    -  1. 1266 

AECHBISHOP— His  duty  at  confirma- 
tion of  Bishop.    See  Bishop. 

ARCHBISHOPS'  OOUBTS. 

See  CousTS  (Ecclesiastical). 

ABMED  KEUTBALITY. 

See  Blockade. 

APilffp  —  Indictments  for  making  or 
selling  arms  to  be  used  for  un- 
lawful purpose,  as  to  prevent 
lawful  attempt  to  disperse  a 
meeting,  it,  v.  Knowles,  B.  v. 
Morris  -  -     1-497,521 

must  not  be  carried  to  a  public 

meeting  if  calculated  to  create 
terror.    B.  v.  Vewhurst  -  i.  529 

Bayley,  J.,  as  to  carrying 

^  1.519,526,601 

Blackstone,  J.,    „      „  i.  576,  601, 1204 

opinion  of  Wallace  and  Mansfield  as 

to  right  to  arm  for  suppression 

of  riots-  -  -  1.1891 

right  to  search  for  -  -  - 1.  595 

use  of,  by  private  persons  in  sup- 
pressing riots    -  -  III.  4,  9 

supply  of;  by  magistrates    -  m.  522 

used  by  soldiers  without  orders  viii.  1078 

See  SoLDiBRS,  Riot,  Unlaw- 
ful ASSEMBLT. 

^JMnr — The  command  of  the  army  be- 
longs entirely  to  the  Sovereign, 
and  is  a  matter  for  his  discre- 
tion except  so  far  as  it  is 
controlled  by  statute.  The 
Crown  had  power  to  delegate 
to  the  Commander  of  the  Forces 
in  Jamaica  authority  to  confer 
on  the  defendant  the  military 
command  in  Honduras  over  the 
regular  forces  as  well  as  others. 


ABMY — cont 

The  defendant  having  been  well 
appointed  to  a  military  com- 
mand, the  termination  of  his 
regimental  commission  did  not 
determine  his  command,  there 
being  nothing  in  the  Mutiny 
Act  or  Ajrticles  of  War  to  limit 
the  prerogative  of  the  Crown, 
or  prevent  the  continuance  of 
the  command,  and  it  appearing 
that  its  continuance  Iwd  been 
recognised  by  the  Crown.  Evi- 
dence of  usa^e  in  the  army  as 
to  the  qualificatioBS  for  com* 
mands  was  admissible.  The 
Court  cannot  take  judicial  cog- 
nizance of  the  Kules  and  Regu- 
lations for  the  government  of 
the  Army  without  proof.  Brad- 
ley  ▼.  Arthur    -  -  ii.  171 

See  Military  Law. 

evidence  of  usage  as  to  qualification 

for  commands  admissible  ii.  181,  202 

distribution  of  Prize  and  Booty  of 

War  to. 

See  Prize  and  Booty  of  War. 

subjection  of,  to  Military  Law. 

See  Military  Law. 

civil  rights  and  duties  of. 

See  Soldiers. 

AEMT  ACT— See  Bradley  v.  Arthur  ii.  171 

ABHOEIAL  ENSIGNS-Descent  of 

II.  696,  742 

ABEAIGKHENT. 

See  Indictment  7. 

AERAY— Challenge  to  the. 
See  Challenge  9. 

ARREST — Resistance  to  an  attempt 
improperly  to  arrest  must  be 
proportioned  to  the  attempt, 
and  if  a  man  for  the  purpose  of 
sucb  resistance  should  kill  an- 
other with  a  deadly  weapon 
prepared  beforehand  to  resist 
arrest  at  all  hazards  he  would 
be  guilty  of  murder.  B.  v. 
Fursey  -         in.  343 ;  vi.  219,  235n 

See  Attachubnt,  Priyileoe 
(Parliamentary)  Warrant 
OF  Arrest. 

—  Privilege  from.    See  Peerage,  Pri- 
vilege, Parliamentary. 

ARREST  OF  JUDGMENT. 

See  Indictment  9. 

ARTICLES  OF  RELIGIOK. 

See  Church  of  England. 

ASSEMBLY. 

See  Meeting    (Public),  Un- 
lawful Assembly. 

ASSENT  OF  PARLIAMENT. 

See  Parliament. 

ASSOCIATIONS  IN   IRELAND- 

See  Unlawful  Association. 
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ASYLUM.  BIGHT  OF— Lord  Gamp- 
bell,  L.C.J.,  on,  in  R,  v. 
Bernard  -  -        vm.  1061 

ATTACHMENT  FOB  CONTEMPT. 

See     Contempt,      PKiyiLKGE 

(PABLIAJiBNTARr)  -  II.  911 

of  Serjeant-at-Arms  attending  House 

of  Commons  not  making  return 

to  habeas  corpus,  refused     iii.  124211 

for  making  false  return  to  writ  of 

habeas  corpus.  See  Habeas 
CoHPus  -  -         in.  1014 

^  of  sheriff  for  non-  payment  of  money 

ni.  956 

ATTACHMENT  (FOBEIGN)-Cus- 

tom  of,  in  the  City  of  London  viii.  53ll 
^-—  attempt  to  enforce  claims  of  foreign 

bondholders  by  -  viii.  56 

•— ^  not  enforceable  against  property  of 
foreign  Sovereign.  Wc^worth 
V.  Queen  of  Spain        -  viii.  53 

now  disused  -  -         viii.  56ll 

ATTAINDEB— Forfeiture  of  peerage 
on  death  of  peer  leaving  eldest 
son  attainted.  Perth  Peerage 
Claim   -  -  -  VI.  1126 

ATTOBNEY-GENEBAL-Office  of  - 

I.  25, 1285 

origin  of     -  -  -         IV.  560]I 

had  audience  in  Common  Pleas      iv.  558 

See  Reply. 

AUCTIONEEB— Liability  as  to  cus- 
toms duty  of     -  -  II.  144 

AUGUSTA— Selden's    remarks   as    to 

title  of-  -  -  -1.988 

AUBUM  BEGINJE  -  -  - 1.  992 

AUTBEFOIS  ACaUIT— Plea  of. 

See  Indictment  6. 

BAGA    DE    SECBETIS— References 

to    -      I.  269n,  270n,  614n,  671n, 

779n,784 

BAIL — Requiring,  in  case  of  libel         i,  1346 

as  to  amount  of       -  -       m.  1162n 

/?.  V,  Stephens  -       in.  1208n 

if  otherwise  sufficient,  not  to  be  re- 
fused on  account  of  the  political 
opinions  of  the  party  proposed. 
Costs  against  justices  refusing. 
B,  V.  Badger  -  -  rv.  1388 
in  error,  refused  in  B,  v.  O'Connell 

y-  728, 862 

law  altered     -  -  y.  729ll 

common  and  special  -      nii.  336]l 

BAILIFF  AND  JUBATS  OF 
GUEBNSET-See  Channel 
Islands. 

BALLOT— Remarks  by  Scarlett  as  to 

election  by        -  -  - 1. 194 

—  remarks  by  Alderson,  B.,  as  to    in.  1082 

—  Mr.  Grote's  motion  in  favour  of  in.  1083ll 
voting  by,  one  of  the  five  points  of 

the  People's  Charter     -         in.  1063 
See  Jury. 


BANKBUPTCT— Jurisdiction  of  Lord 
Chancellor,  sitting  in  bank- 
ruptcy, to  commit  for  contempt 


m 


in.  569 


appeal  from  Lord  Chancellor  sitting 


m 


in.  583 
III.  58611 


traffic  in  commissions  of 

BANNEBS.    See  Fi^os. 
BAB— See  Trial  at  Bar. 

BABON. 

See  Dignities,  Pbbraob. 

BABONET. 

See  D10NITIB8. 

B ABBISTEB  —  Rif ht  of  English,  to 
appear  in  trials  for  treason  in 
Scotland    under    special    com- 
mission.   See  B.  y.  Hardie     -  i.  609 
See  Advocatb. 

BASTABD— Intestacy  of. 

See  Bona  Vacantia. 

'^  B  ASTILES  "—Chartist     name     for 

workhouses       -  -         in.  1058 

BELLIGEBENCT--Of  protected  State 
in  war  carried  on  by  protecting 
Power.    See  Ionian  Islands. 

BELLIGEBENT    BIGHTS -RriUsh 

Declaration  waiving  certain  bel- 
ligerent rights  with  regard  to 
Neutrals  and  Letters  of  Marque 
on  outbreak  of  Crimean  War  viii.  351 

— ^  recited  in  Order  in  Cooncil  of 

April  16,  1854  -  -        vin.  1226 

identical  French  declaration       viii.  352n 

followed  in  Declaration  of  Paris  viii.  352lL 

See  Blockade,  Contraband, 
Nectralitt,  Trading  with 
THB  £nemt. 

BELLIGEBENT  STATES-L^aUty 

of  loans  to. 

See    Foreign    States,    Nbu- 

TRALITT. 

BENCH  WABBANT. 

See  Warrant  op  Arrbst. 

BEBBICE— Government  of,  in  1810  in.  60911 

capitulation  of  in  1803        -  in.  613 

-^—  old  laws  in  -  -  -         ni.  614n 
Court  of  Civil  Justice  in     -         in.  613ll 

BEBMUDA  ISLANDS-Occupation 
of.  Authority  of  Governor  as 
Ordinary.  See  Basham  v.  Lumley 

II-  321,  323 
BIBLES— Prerogative      copyright     in 
England  and  Scotland.    Man- 
ners V.  King's  Printers  11.  215 

translation  in  Scotland  of  -  11.  215 

introduction  of  authorized  version 

in  England  and  Scotland  11.  237 

trial  for  burning     -  -        Tin.  1086 

BILL  OF  EXCEPTIONS— Does  not 
lie  in  criminal  cases.  B.  v.  Ed- 
monds -  -  .     1.785,883 

BILL  OP  BIGHTS— 1  Will.  &  M. 

sess.  2.  c.  2.    See  Table  of 

Statutes. 
Cartwright's  -  .1.  737,  80te 
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BISHOPS — Appointment,  confirmation, 
and  consecration  of,  under 
25  Hen.  8.  c.  20.  As  to  right 
of  opposers  to  appear  at  con- 
firmation and  make  objection. 
By  Lord  Denman,  L.C.J.,  and 
Erie,  J.,  that  opposers  were  pro- 
perly not  heanl.  By  Patteson 
»nd  Coleridge,  J.J.,  that  objec- 
tors ought  to  have  been  heard, 
the  confirmation  under  the  Act 
being  according  to  the  canonical 
practice  theretofore  observed  in 
England.  Mandamus  refused.  R, 
V.  Archbishop  of  Canterbury  yi.  409 

proceedings  in  Bishop  Montcigti^s 

Case,  1629  -         yi.  427n 
See  MAin>Aiiu8. 

appeal  from. 

See  Courts,  Ecolbbiabticix. 


— ^  presence  of,  at  trial  of  peers 
See  CoLONiAi*  BiSHor. 

BLACK  ACT  rEnglish) 
(Scotch)      - 

*' BLANKET  MEETING  "    - 


nr.  659n 

IV.  610 

IV.  1393 

I.  252,  562, 

1118 


BLASPHEMOUS  LIBEL,  WOEDS, 

&C.  —  Test  of  criminality. 
Kuling  of  Abbott,  C.  J.,  on  trial 
of  Richard  Carlile,  1819,  for 
publishing  Paine's  **  Age  of 
Reason"  -  -  iv.  1423 

ruling  of  Abbott;  C.  J.,  on  trial  of 

Richard  Carlile,  1819,  for  pub- 
lishing  Palmer's  "  Principles  of 
Nature"  -  -  1.1387 

trial  of  Mary  Anne  Carlile,  1821. 

Ruling  of  Best,  J.         -  1. 1034 

trial  of  Samuel  Waddington,  1822. 

Ruling  of  Abbott,  C.J.  Judg- 
ment of  Court  of  Queen's  Bencn 
as  to  53  Geo.  3.  c.  160  -  1. 1339 

trial  of  Henry  Hetherington,  1840 

IV.  563 

Lord  Denman's  ruling  as  to  iv.  590 

trial    of    Edward  Mozon,  on  the 

prosecution  of  Henry  Hethering- 
ton for  publishing  Shelley's 
"  Queen  Mab "  1841     -  iv.  693 

-»- Talfourd's  speech  for  the  de- 
fence    -  -  -  lY.  695 

See  also  R,  v.  Holyoake  (blasphe- 
mous words),  R.  V.  Pooley  (libel 
and  words),  J?,  v.  Petcherine 
(Bible  burning)  iy.  1381 ;  viii.  1086 

chief  legal  authorities  as  to    i.  1039n ;  iv. 

59011 
9  Will.  3.  c.  35.  only  in  part  repealed 

by  53  Geo.  3.  c.   ICO.  R.  v. 

CarlUe  -  -  1. 1388, 1042, 1342 

Act  of  53  Geo.  3.  c.  160,  while 

relieying  anti-Trinitarians  fh>m 
penalties  made  no  change  in 
the  common  law  of  blasphemous 
libel,  R.  Y.  Waddington  1. 1339 


BLASPHEMOUS  LIBEL,  WOBBS,  ftc 

— cont. 

argument  in  the  House  of  Lords  in 

Shore  Y.  Wilson,  answers  of 
Coleridge  and  Erskine,  J.J., 
that  denial  of  doctrine  of  Trinity 
not  now  unlawful  -  iy.  1375 

no  copyright  in  blasphemous  libels, 

Murray  v.  Benbow  iy.  1410  ;  1. 1370 

justification  under  6  &  7  Vict.  c.  96 

not  pleadable  in  -  yi.  303 

scandalous  matter  not  to  be  read  for 

the  defence,  R.  y.  Carlile  1. 1033, 1369 

CYidence  of  publication. 

See  LiBBL.    8. 

statistics  of  prosecutions  for  1. 1385 

BLOCKADE— Lord   Aberdeen  on  the 

improper  use  of  the  term  yi.  534 

implied  authority  of  naYal    com- 

mander to  institute.  Batifica- 
tion.    The  Franciska  -        yiii.  368, 

417  t^d  III.  618 

efficient,  if  risk  of  capture ;  distance 

of  blockading  force  immaterial. 
Evidence  of  commanding  officer 
best  evidence  of  efficiency.  Not 
avoided  by  occasional  elusion, 
but  if  ingress  or  egress  be  capri- 
ciously permitted.  t6.     Yni.  370-374 

—  if  belligerent   wholly  or    partially 

relax  a  blockade  against  any  of 
themselves  it  cannot  be  enforced 
against  neutrals ;  qutere  as  to 
partial  relaxation  extending  to 
neutrals  and  duly  notified,    ib. 

Yin.  417-424 

where  there  has  been  no  diplomatic 

notification,  a  vessel  cannot  bo 
condemned  for  a  breach  of  a  de 
fojcto  blockade  without  proof  of 
knowledge.  Notoriety  sufficient, 
but  must  leave  no  reasonable 
doubt  of  the  existence  of  the 
blockade,  and  indicate  its  real 
de  facto  limits,    ib,        Yin.  424-426 

further   proof  as    to    legality  and 

notice  rightly  allowed,  where 
formal  proofs  not  decisive,  ib,  viii.  415 

-^^  when  blockade  notorious,  approach 

not  allowed  on  any  pretext,  ib.  yiii.  392 

—  when  there    has   been   diplomatic 

notification,  ignorance  arising 
from  £Biult  of  neutral  government 
no  excuse,  <6.    -  -         yiii.  409 

treaty  with  Denmark  of  1670  did  not 

give  a  right  of  special  warning 
which  would  be  inconsistent  with 
rights  of  other  neutrals,  ib,     yiii.  397 

—  Continental  practice  as  to  special 

warning  -  -       yiii.  349lL 

—  meaning  of  effectiveness     -         yiii.  351 
right  of  exit  for  vessels  with  cargo 

shipped  before  CrenUdiy,  Powell 

yiii.  787 

—  of  river's  mouth  does  not  affect  with 

notice  ports  150  miles  up  the 
river,  ib. 
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BLOCKADE— conf. 

blockade  to  prevent  import  of  pro- 

viBions  not  violated  by  export, 

lb, 
Diplomatic  Notification,  Dr.  Lush- 

ington  on  -  -         vm-  389 
Treaties  with  Denmark  and  Sweden, 

claim  to  special  warning      viii.  398ll 
Provisions    of    Armed  Neutrality, 

as  to    -  -  -       VIII.  401ll 
Declaration  of  Paris  -       Tin.  351n 

BOMBAY  —  Jurisdiction    of  Supreme 

Court  of        II.  405»  417, 425, 1002 

Socage  tenure  in    .  -  -  m.  684 

**  BOMBAY  "—Steamer  fitted  out  by 
Sicilian  insurgents.  See  R»  v. 
GranaieUiy  Ktng  of  Two  Sicilies 

V.  Willcox       -         VII.  979, 1049 
See  Foreign  Enlistment  Act, 
Foreign  Sovereign. 
BONA  VACAKTIA— The  right  to 

goods  of  intestates  dying  witl)- 
out  next  of  kin  has  been  vested 
in  the  Crown  from  the  earliest 
times,  and  the  Church  never  had 
any  beneficial  interests  in  the 
goods  of  intestates,  but  a  right 
of  jurisdiction  and  administra- 
tion and  of  possession  for  that 
purpose.    Dyke  v.  Walford     vi.  699 

BONDHOLDEBS  (FORBiaN)-~See 

Attachment  (Foreign),  and 

VIII.  55ll 

BOOTY. 

See  Prize  and  Booty  op  War. 

BOROUGHS— Former  prerogative  of 
Crown  to  summon  to  Parlia- 
ment    -  -       1.800,838,859 

effect  of  Act  of  Union  with  Scot- 
land    -  -  VIII.  486,  573,  685 

BBEHON  LAW— Reference  to  ii.  367 

BRIDGEWATEB  PEERAGE- See 

Egerton    v.    Brownlow,        viii.  193 
Policy,  I'ublio,  Peerage. 

BRITISH  GUIANA. 

See  Berbice,  Demerara. 

BRITISH  SXrBJECT— Murder  by,  of 
foreigner  abroad.  See  Muri>er. 

murder  of  British  crew  by  foreigners 

on  high  seas.     See  Murder. 

when  also  foreign  sovereign. 

See  Foreign  Sovereign. 

claim  as,  for  compensation  under 

French  treaty  by  alien  wife  of 
British  subject  -    iii.  1281 ;  vi.  1125 

by  alien  also  British  subject   - 

III.  1281 ;  VI.  237 

by  son  of  British  subject  serving 

in  foreign  army  -  m- 1281 

wife  of,  naturalised  by  7  &  8  Vict. 

c.  66.     -  -  -         VII.  1029 

aliens  in  the  Queen's  dominions  are. 

See  Alien. 

BURKE'S  ACT,  22  Geo.  3.  c.  75,  in- 
correctly, so  styled        -     viii.  1065ll 


CALCUTTA— SetUement  at  -  in-  706 
CANADA— Grant  of  legislature  to  vi.  299 
Droit  d'aubaine  in  -           -         m.  1382 

Rehellion  in.  Law  Officers'  opinion 

as  to  effect  of  proclaiming  martial 

law        -  -  -         III.  1353 

as  to  treason  by  aliens  in      m.  1355 

trials  by  martial  law  under  local 

ordinance  -  -         iii*1293 

case  of  Canadian  prisoners  pardoned 

puTBuantto  local  statute  on  con- 
dition    of    transportation    and 
brought  to  this  country  in  execu- 
tion of  sentence  -  m.  963 
See  Pabdon,  Habeas  Corpus. 

local  Act,  limiting  appeals  -  iii.  1280 

CANON  LAW— How  far  in  force  in 
England— discussion  in  27.  v. 
Archtnsht^  if  Canterbury       vi.  438, 

458, 470, 488, 511 

Coleridge,  J.,  on  Canon  Law  before 

the  Reformation  and  effect  of 

25  Hen.  8.  c.  19.  -  vi.  469 

Lord  Denman  on    -  -  vi.  511 

See  Bishop. 

CAPACITT  TO  HOLD  MILITABT 
OFPICE. 

See  Armt. 

CAPE  BBETON — Question  of  its  sever- 
ance hom  and  reunion  to  the 
colony  of  NovaSootia.  In  re 
the  Island  of  Cape  Breton  -    vi.  283 

CAPE    OP   GOOD   HOPE— Laws  in 

force  at  -  -  1. 1053 

See  Colony,  Conflict  of  Laws. 
CAPIAS— Process  of    -  -       viii.  336ll 

CAPTION. 

See  Indictment.    1. 

CAPTOR — Interest  in  booty  of. 

See  P&izE  AND  Booty  op  War. 

^—  Duty  of  navaU  to  send  in  prize,  take 
examinations  in  preparatory, 
and  deposit  papers,  &c.  Cre- 
midi  V.  Powell  -  -  viii.  787 

CABBYING  ARMS. 

See  Abms. 

CASES  COHQHENTEI)  UPON. 

See   Table    of    Cases  above 
p.  126.'$. 

CATHOLIC  ASSOCIATION  n.  1031, 1039 

whether  a  conspiracy  11. 1042, 1045 

—  an  unlawful  assembly  11. 1041, 1042. 

1043,1044 

referred  to  -  -  -  v.  331 

CENTRAL  CRIMINAL  COURT— 

Note  on  the  history  of  -  vi.  1135 

CESSIO     BONORUM  -  In    British 

Guiana-  -  -  in.  618 

CESSION  OF  GRENADA    -  n.  415 

MAURITIUS        -         II.  1017 

MINORCA  -  -  II.  416 

in  India.    See  Colony. 

■ of  British  territory  in  time  of  peace 

VI.  301n 
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GHALLEKGE— 

1.  Generally — No   challenge   to   the 

array  or  polls  to  be  made  until  a 
fall  jury  has  appeared  in  the  box. 
R,  V.  Edmonds  -  i.  907,  and  yii.  467 

-— —  Bight  of  challenge  only  taken 
away  by  express  words  of 
statute.    Barrett  v.  lAtng  - 

VIII.  1076 

— —  Triers,  appointment  of  i.  79211,  922 

2.  To  the  array — Where  a  special  jury 

had  been  struck,  the  proper 
mode  of  questioning  the 
conduct  and  indifference  of 
the  officer  of  the  Court 
striking  the  jury  was  by  an 
application  to  the  Court, 
and  not  (as  in  the  case  of  a 
sherifif  or  coroner)  by  chal- 
lenge to  the  array. 

there  was  no  impropriety  on 
ihe  part  of  the  officer  in 
selecting  as  jurymen  such 
persons  only  as  were  in  the 
jury  list  described  as  es- 
quires, nor  in  indoding 
some  who  were  justices; 
but  held  that  it  was  im-  , 
proper  to  include  persons 
who  had  served  on  the 
grand  jury  which  had  found 
the  indictment.  R.  v.  Ed- 
monds      -  -  - 1. 916 

— — -  special  jury — challenge  to  the 
array  on  the  ground  that 
the  names  of  persons  found 
qualified  to  serve  as  special 
jurors  had  been  omitted 
from  the  Jurors*  Book  of 
the  year.    R»  v.  O'Connell  v.  69 

overruled  on  demurrer    -  v.  78 

new  trial  refused     v.  673)  687) 

in  the  House  of  Lords     y.  789} 

843,  859,  862,  889,  901 

it  is  good  ground  of  challenge 
that  the  sheriff  has  selected 
the  jurors  on  the  panel  on 
account  of  their  religion. 
R.  v.  aDoherty    -  vi.  831 

a  great  disproportion  between 
the  number  of  Roman  Ca- 
tholics on  the  jurors'  book 
of  the  year  and  on  the  panel 
may  be  evidence  of  selec- 
tion on  account  of  religion. 
Ibid,  '  '  VI.  831 

but  the  mere  fact  of  a  dispro- 
portion existing  is  not 
sufficient  evidence.  R.  v. 
Mitchel     -  -  ▼1.599 

the  religion  of  each  juror  must 
t>e  strictly  proved.  R,  v. 
G'Doheriy  -  vi.  813 


CHALL£NGE-H?(m^ 

challenge  stating  that  sheriff 

has  not  chosen  the  panel 
indifferently  and  impar- 
tially, bad  for  generality  vi.  1101 

for    alleged     non-compliance 

with  8  &  4  Will.  4.  c.  91. 

s.  4.  R,  v.  Smith  0*Brien  vii.  30 


religion  of  jurors 


VII.  24 


question  what  was  a  fair 
proportion  of  Roman  Ca- 
thoUcs  on  panel  disallowed. 
R.  V.  Smith  O'Brien  vii.  31 

a  disproportion  between 
respective  numbers  of  Pro- 
testants and  Catholics  on 
the  panel  and  on  the  Jurors' 
Book  is  not  of  itself  good 
ground  of  challenge  to  the 
array,  and  evidence  cannot 
be  ^ne  into  merely  to  es- 
tablish such  disproportion. 
R,  v.  Duffy  -  VII.  797 

—  appointment  of  elisors         -  -  i.  913 

8.  Peremptory, 
Bight  to,  ill  non-capital  felo- 
nies.    Gray  ▼  iJ.  -  vi.  US 

—  in  treason  trials  in  Ireland  re- 

stricted to  20.  R.  V.  Smith 
O'Brien    -  -    vii.  43,  359 

-^—  in  misdemeanor,  none  in.  1178 

4.  For  cause, 

Special  jury  may  be  challenged 

for  cause  after  rednc^on 
of  jury.    Barrett  v.  Long 

VIII.  1076 

expressions  of  jurors  are  not 

ground  of  challenge,  un- 
less they  indicate  personal 
ill-will ;  questions  cannot 
be  put  to  a  juror  for  the 
purpose  of  obtaining  ad- 
missions of  ill-will.  R,  V. 
Edmonds  -  -  - 1.  923 

R.  V.  Martin  -  vi.  935 

—  a  juror  cannot  be  examined  on 

the  voir  dire  until  a  cause 
of  challenge  has  been  as- 
signed.   R.  V.  Vowling    vii.  381 

-*—  a  juror  challenged  for  favour 
and  examimed  on  voir  dire 
cannot  be  asked  if  he  has 
been  a  Special  Constable 
during  recent  disturbances, 
but  may  be  asked  if  he  has 
expressed  opinion  on  the 
case.     R.  v.  Cuffey  vii.  467 

—  being  over  the  age  of  sixty 

allowed  as  disqualification 
under  8  &  4  Will.  4.  c.  91. 
R,  V.  Duffy  -  VII.  871 


overruled 


VII.  871n 
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CEALLESQtR—cont. 

— — -<  challenge  that  jaror  being  a 
burgess  and  liable  to  be 
rated  for  deficiency  on  the 
borough  fund  was  inte- 
rested in  conviction,  on 
account  of  charter  grant- 
ing felons'  goods  to  the 
corporation,  bad.  R,  v. 
Martin      -  -  vi.  925 

-— —  the  time  for  challeDging  a  juror 
is  before  the  officer  of  the 
Court  gives  him  the  book 
to  swear  him — if  he  takes 
the  book  of  his  own  accord, 
the  right  of  challenge  is 
not  thereby  prejudiced.   R, 


V.  Frost    - 


IV.  122 


although  the  Crown  has  no 

peremptory  challenge,  it 
may  order  any  juror  to 
stand  by,  and  postpone, 
showing  its  ground  of  ob- 
'  jection    until    the    whole 

panel  has  been  gone 
through,  ib.  -  iv.  122 

— —  right  of  Crown  in  treason  and 
felony  to  order  jurors  to 
stand  by  before  showing 
cause  of  challenge.  Man- 
sell  V.  iJ.    -  -  viii.  831 

^—  may  be  exercised  any  time  be- 
fore the  panel  is  exhausted. 

the  panel  not  exhausted  so  long 

as  there  are  jurors  whose 
attendance  can  be  procured, 
t6. 

— —  Court  may  order  unfit  jurors 
to  withdraw,  i&. 

—  order  in  which  names  of  jurors 

called  from  the  panel,  not 
matter  of  law,  ib. 

!■  if  a  challenge  is  illegally  de- 
nied, this  is  no  ground  for 
a  new  trial  at  the  discre- 
tion of  the  Court  (but  is 
ground  for  a  venire  de  novo 
as  matter  of  right).  R.  v. 
Edmonds  -  -  i.  785 

CHANCELLOB.    See  Lord  Chancbl- 
LOR,  Court  of  Chanokrt. 

CHANNEL  ISLANDS— Gtimt««y— 

Fower  of  Governor  to  deport 
aliens — Right  of  Bailiff  and 
Jurats  to  confer  with  Governor 
— Registration  of  writ  of  par- 
don in  Royal  Court  unnecessary 
—Improper  use  of  force  by 
Grovernor  to  enforce  orders.  In 
re  the  Bailiff  and  Jurats  of 
the  Royal  Court  of  Guernsey    vi.  159 

Jersey — ^Power  of  Royal  Court  to 

commit  for  contempt — Habeas 
corpus  runs  to.    In  re  Carus 


Wilson  . 


▼1.183 


CHANNEL  ISLANDS-cmf. 

— «-Writ  of  Habeas  corpus  ad  testifi- 
candum runs  to  Jersey's  Rojal 
Court  to  register  and  enforce. 
InreBelson    -  -         vn.  1132 

—  As  to  the  power  of  the  Crown  to 

legislate  for  Jersey  without  the 
assent  of  the  States — See  In  re 
the  States  of  Jersey     -         viii.  285 

—  Appendix  of  Charters,  Ordinances, 

Orders  in  Council,  Letters 
Patent,  Acts  of  the  States,  kc. 

VIII.  1097 

—  subsequent  history  of  the  question, 

the  Victoria  College  Case,  the 
Prison  Board  Case    .        Yin.  814lL 

authorities  on  -  viii.  311, 312ll 

the  alleged  constitutions  of  King 

John    -  -  vm.  310, 1130 

Guernsey,  ancient  franchises  of  yiu.  29011. 

First    Report    on  Criminal  Law 

(Jersey)  -  -       viii.1127 

— — ^  Sources — Grand  Coustumier 

VIII.  1127 

RauilU   -  -        Yin.  1128 

Terrien  -  -        yiii.  1129 

_  ..-«  Precedents  of  Court    yiii.  1129 

— Charters,  Constitutions  of 

King  John        -  -        yiii.  1130 

— -  Orders  in  Council        yiii.  1130 

—  — —  The  States  of  Jersey 

VIII.  291n,  1131 

The  Code  of  1771       yiii.  1133 

Acts  of  Parliament     yiii,  1133 

-^—  Criminal  Law — Classification 

vin.  1134, 1138 

Courts  and  Procedure  Yin.  1157 

The  Royal  Court         -        yiii.  1161 

— —  Preliminary     proceedings     in 

Criminal  Cases  -        vni.  1163 

Appearance,  Act  of  Accusation, 


vni.  1164 
YIII.  1165 
Yin.  1166 
Ym.ll68 
Yin.  1169 
vni.  1170 


Plea 
— —  Liformation    - 
■    ■     Jury  of  enditement 

Grand  Enqudte 

Trial  without  jury 

Causes  en  i^onction     - 

8scoND  RspoRT  (Guernsey,  Alder- 

ney,  and  Sark)—         -  Yin.  1174 

—  Pr6cepte  d' Assise        -  Yin.  1175 

Approbation  des  Loix  yiii.  1178 

Orders  in  Council       -  yiii.  1183 

Legislative    powers    of  Royal 

Court  -            -           -  YIII.  1183 

The  States  of  Guernsey  yiii.  1186 

Parochial  Douzaines  -  yiii.  1186 

Acts  of  Parliament      -  Yni.  1188 

Criminal  Law--Classification 

vni.  1189, 1190 

—  Courts  and  Procedure  -  yiu.  1192 

—  Coot  du  Quartier        -  vm.  1198 
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vni.  1201 
vm.  1203 
VIII.  1204 
vni.  1216 
viu.  1219 


Cause  CD  adjonction   - 

Aldemey 

Sark    -  -  - 

CHABTERS  OF  JUSTICir-Calcatta 

(14  Geo.  8.)     -  -  ui.  685 

Gibraltar     iii.  598lL,  603,  604,  605 

CHAETISTS— Riots  at  Newport— See 

jB.  v.  Vincent  -  in.  1037 

meeting  on  Brandon  Hill,  Bristol 

in.  1056n 


National  Kent 
arming  of   - 
fire  points  - 
riot  at  Deyizes 
National  Petition    - 


III.  1057 
ni.  1061 
III.  1063 
III.  1063 
III.  1066n 


•  allusion  to,  in  Queen's  Speech      in.  1221 

-  riots  at  Birmingham — See    B.  y. 

HoweU,  B.  y,   CoUimt,   B.  y. 
Lovett  -  III.  1087, 1149, 1177 

-  Meetings  at  Hyde,  Leigh,  and  Pen- 

nington— See  B,  V.  Stephens     in.  1189 

-  sentences  on,  at  York         -         in.  1353 
insurrection  at  Newport,  1839 — See 

B.  V.  Frost     -    IV.  86, 13811, 480n 

■  attempts  at  Bradford  and  Sheffield, 

1840     -  -  IV.  1345, 1347 

•  Newcastle  Chartists  -  iv.  1341 
.  origin  of  Charter    -            -          iv.  341lL 

National  Convention,  1839  iv.  351n 

O'Connor's  trial  at  York,  1840      iv.  1352 
National  Charter  Association       iv.  947ll 

Vincent's  second  trial  at  Monmouth, 

1840     -  -  -  IV.  1366 

conspiracy    of    1842 — See     B,    v. 

(y  Connor,  B,  v.  Cooper  nr.  935, 

937n, 1250 

disturbance  at  Preston        -  iv.  1000 

Committees  of  Public  Safety        iv.  1063 

account  of  disturbance  in  Northern 

Star      '  -  -  IV.  1185 

Lord  Abinger  on  the  Charter        iv.  1417 

note  on  the  Chartist  movement  by 

the  Editor,  Appendix  G.  iv.  1427 

meeting    on    Clerkenwell    Green, 

May  29,  1848    -  -  vi.  724,  775 

night  procession  dispersed  by  police 

VI.  744 

proclamation  against    -        vi.  744lL 

meeting  at  Bonner's  Fields,  June  4, 
1848     Speech  by  Ernest  Jones 

VI.  791-796 

meeting  at  Ashton,  July  10,  1848. 

Speech  by  M'Dowall    -  vi.  1126 

charge  of  Patteson,  J.         -  vi.  760 

National  Charter  Association       vi.  79211 
sentences  on  •  •  vi.  817 

91500. 


CHAETISTS— con^ 

—  "  Orange  Tree  "  conspiracy  for  ris- 
ing in  London  on  August  16, 

1848.  See  i?.  v.  Bowling;  JR. 
V.  Cuffey  :  B,  v.  MuUins 

VII.  381, 467, 1110 

—  indicted  for  conspiracy  and  sedition 

at  Edinburgh  between  the 
months  of  April  and  July  1648. 
See  B,  V.  Qranty  Ranken,  and 
Hamilton  -  -  vii.  507 

-^—  indicted  for  seditious  conspiracy 
with  Irish  Confederates  at  Liver- 
pool between  January  and  Au- 
gust 1848.    SeeB.Y.aJDonnell 

VII.  637 

—  indicted  for  seditious  conspiracy  and 

unlawful  assembly  at  Manches- 
ter between  April  and  August 
1848.    See  B.  v.  Bankin         vii.  711 

-'^—  indicted  for  seditious  conspiracy  and 
unlawful  assembly  at  Hyde.  See 
B.  V.  Mantle,  B.  v.  Balph    vii.  1116 

indicted  for  wilful  murder  and  for 

treason  felony  at  Ashton  on 
August  14,  1848.  See  R.  v. 
BatcUffe,  B,  v.  Constantine  and 
others    -  -  vii.  1123, 1127 

pardons  to  Chartist  prisoners,  19th 

May  1856   vn.  482n,  III611, 1127n, 

1129n 
CHEISTIAN  BELiaiON. 

See  Blasphbmous  Libsl.    1,  2. 


part  of  law  of  the  land 
publications  vilifying 
the  morality  of  the  - 
protected  by  the  law 
questioning  truth  of 


1. 1370n 

1. 1047, 1050 

1. 1047 

II.  997 

IV.  589, 59011, 

1375 

CHT7BCH  OF  ENaLAin)-Proceed- 
ings  for  libelling  R,  v.  Williams 

I  1291, 1307 

'—^  Appointment  of  Bishops  in,  25  Hen. 
8.  c.  20;  claim  to  oppose  con- 
firmation   of   Bishop  elect  on 
grounds  of  doctrine. 
See  Bishops. 

—  the  Judicial  Committee  does  not 
decide  on  the  theological  sound- 
ness  of  doctrines,  but  whether 
they  are  contrary  or  repugnant 
to  the  articles,  formularies,  and 
rubrics  of  the  Church  of  Eng- 
land. 

if  the  Articles  are  silent  or  am- 
biguously expressed  about  any 
doctrine,  it  is  left  to  private 
judgment,  unless  the  rubrics  and 
formularies  distinctly  decide  it. 
Teaching  as  to  baptism.  The 
Gorham  Case  -  -       vn.  1074ii 

-^-*  appeals    in    eedesiastical    causes 
touching  the  Crown. 
SeeCouHTs,  Bgclssiastioai.. 

ZZ 
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CHUBCH  OF  ENGLANI)— con/. 

daty  oi  SoTeieign  as  gnardian  and 

protector  to  sopeiintend  pabli- 

cation  of  works  in  which  the 

doctrines  of  the  established  i^ 

ligion  are  founded. 

See    CopraiGHT    (Pbsbooa- 

tive). 

Lord  Denman,  L.CX,  on  the  eccle- 
siastical supremacy  of  the  Crown 
and  the  37th  Article      -  yi.  516 

alleged  dispensing  power  of  Grown 

▼I.  432, 479 
priyileges  of  Convocation. 

See  COKYOOATION. 

CHtJBCH  OF  SOOTLAlin)— Bight 

of  Crown,  as  gnardian  and  pro- 
tector of  Church  and  State  in 
Scotland,  to  exdusiye  printing 
of  Bible  and  foimttlaries  of,  &c 

See  COFTBIOHT,  Pbxrogatitb. 
—  an  interim  Act  of  the  G^eral  As- 
sembly of  the  Church  of  Scot- 
land enabling  a  congregation  to 
Teto  the  appointment  of  a  new 
minister  was  tdtra  vires  and 
Yoid  as  inconsistent  with  10 
Ann.  c.  12. 

the  refnsal  of  a  Presbytery  to  pro- 
ceed to  the  trials  and  settlement 
of  a  presentee  without  good 
cause  was  illegal  and  in  viola- 
tion of  their  duty ;  and  as  such 
refusal  constituted  an  infringe- 
ment of  the  civil  righto  of 
patronage,  the  Court  of  Session 
were  competent  to  entertain  a 
suit  for  trial  and  settlement  ac- 
cording to  the  presentation. 
PreAytery  of  Auchterarder  v. 
Kinnouil  -  -  -    rv.  1 

-^  taking  a  presentee  to  a  church  in 
Scotland  on  his  trials  is  a  minis- 
terial act  which  the  Presbytery 
is  bound  to  perform,  and  mem- 
bers of  the  Presbytoy  refusing 
or  neglecting  to  perform  it  are 
liable,  Jointly  and  severally,  to 
make  compensation  in  damages 
to  the  parties  injured.  Fergi^ 
son  V.  iCinmntU  -  iv«  786 

See  PoBuo  Ovficeb. 
■        claim,  declaration,  and  protest  of, 
anent  the  encroachments  of  the 
Court  of  Session  -  iv.  1389 

-^  disruption  of  -  -         rv.  1406 

abolition  of  lay  patronage  in  -  rv.  In 

—  other  cases  as  to     -  -  rv.  B4ll 

CHUBCHES— Trials  for  treason  held 

in  parish  -  -  i,  77411 

CIHQT7E  POETS— Canopy  service  at 
coronation  by  Barons  of,  privi- 
leges ofy  precept  to  Barons 

1. 962, 972, 974, 1007 
-^-^  Boyal  Fish  in,  go  to  Lord  Warden  - 

n.l014 


ClVn.    JU8TICB  -  Court    of, 
British  Guiana  - 


m 

m.  613lL 

CIVIL  LIST  ACTS  —  Conatruction  of 

IV.  765 
Provisions  of        -  rv.  745  et  seq. 

See  Herkditart  RiVKinTES. 

CLEBGY— Libel  upon. 

See  SEDinona  Libsl. 
meaning  of  term     -  1.1330,1338 

GLEBE  OF  THE  PEACE— The  ap- 
pointment  of  clerk  of  the  peace 
belonged,  both  in  England  and 
Ireland,  tothe  Qmctos  £otnlonun 
as  incident  to  his  office  and  not 
to  the  Crown ;  and  this  was  so 
prior  to  the  English  Act,  37  Hen. 
8.  c.  1.,  which  was  merely  de- 
claratory.   Harding  v.  Pollock 

IT.  341 

See  PuBUc  Offigb. 

CLUBS. 

See  Irish  Convbdbratb  Clubs. 

CODE  (jnSTINIOrS)-De  Libellis 

Famosis  -  •        i.  67,117 

(THEODOSinS'S)— rte  Libdlis 

Famosis  -  -  -    i.  67 

GOLLOaxnUM. 

See  Inbictxent  8,  Trkabob, 
TREABOir  Felon  r  7. 

COLOBY- 

1.  Generally, 
— -«  Crown  may  delegate  power  to  grant 
military  commissions  and  make 
appointments  in.     Bradley  v. 


Arthur 


n.  906 


judicial  notice  is  to  be  taken  by  the 
Judicial  Committee  of  the  mode 
in  which  the  prerogative  has 
been  exercised  in  a  colony  as 
part  of  the  law  of  the  colony. 
Cameron  v.  KyU  -  m. 


2.  SettUd  Colony. 

—  Held  by  Hohoyd,  J.:  If  a 
country  is  discovered  and 
colonised  by  Englishmen  the 
inhabitants  are  governed  by 
English  law.  Forbes  v.  Cock" 


607 


rane  - 


n.l47 


remarks  of  Lord  Stowell  as  to 
introduction  of  slavery  into 
West  Indian  settlements.    In 


re  Tke  Slave  Grace 


11.897 


Crown  may  create  local  legis- 
lature in. 
See  Colonial  Lkoiblaturb. 

Crown  may  erect  Courts  of 
Common  Law  in ;  opinion  of 
Scarlett  and  Tindal  as  to  erect- 
ing a  Court  of  Kqnity  in  Up- 
per Canada  -     11.1083;  ni.  699 

authority  of  Governor  as  Or- 
dinary  in. 
See  Colonial  Qovbrhob. 
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COLONY— coii<. 

as  to  the  power  of  Grown  to 

serer  and  noite  ooloniea  where 
constitation  derived  from  Go- 
yemor's  commi«8ion  and  in- 
Btmctiontf.  In  re  the  Island 
of  Cape  Breton         -  vi.  283 

8.  Conquered  or  Ceded  Colony. 
— -  Evidence  of  cession  of  foreign 

territoiy       -  •-  ii.  1006 

inhabitants  of,    subjects,  not 

aliens  or  enemies  ii.  390 ;  ni.  716 

—  in  a  oonqnered  country  the  old 

law  prevails  until  altered  by 
the  King  in  Council.  Forbes 
V.  Cochrane  -       1. 1061^ ;  u- 147 

-^—  the  doctrine  that  the  law  in 
force  in  a  conquered  or  ceded 
territory,  until  altered  by  the 
conqueror,  remains  in  force 
and  binds  all  persons  within 
the  territory,  cannot  be  ap- 
plied without  qualification, 
especially. as  regirds  the  per- 
sonal status  of  the  conquerors. 
Ruding  v.  Smith        -  1. 1053 

See  CoKTLicT  of  LiLWSy  Mab- 

JUAOS. 

~-^  the  law  of  England  has  been 
substituted  in  Gibralter  for 
the  law  of  Spain — the  law 
of  a  conquered  country  may 
be  changed  by  a  charter  under 
the  Great  Seal  as  well  as  by 
an  Order  in  Council.    Jeph" 


son  V.  Riera  • 


m.  691 


.  introduction  into  India  of  Eng- 
-  lish  law  as  to  descent  of  land 
among  British-bom  subjects. 
Freeman  Y.  FahrHe   -  n.lOOO 

•  the  general  introduction  of 
English  law  into  a  conquered 
or  ceded  country  by  acte  of 
the  sovereign  power  does  not 
draw  with  it  such  parts  as  are 
manifestly  inapplicable  to  the 
circumstances  of  the  settle- 
ment. 

the  English  Jaw  ineapaoitaling 
aliens  from  holding  real  pro- 
perty to  their  own  use  and 
transmitting  it  by  devise  or 
descent,  hi^  never  been  ex- 
pressly introduced  into  Ben« 
gal.  Freeman  Y,  Fairiieex.* 
plained. 

the  right  of  the  Crown  to  th« 
lands  of  deceased  aliens  is  not 
a  necessary  incident  of  the 
acquisition  of  sovereignty  by 
the  Crown  over  a  conquered 
or  ceded  country. 

the  Statute  of  Mortmain,  9  Geo. 
2.  c.  8B.,  did  not  apply  to 
India.  Mayor  of  Lyoms  r. 
Bast  India  Company  lU.  647 


COLOITY— <?«rf- 

prerogative  as  to  mines,  trea- 
sure troive,  and  Boyal  fish  in 

HI.  713 

prerogative  as  to  aliens  go- 
verned by  local  law  of  the 
colony.  Donegani  v.  Done- 
gani  -  -         ui.  1282, 1284 

■  prerogative  as  to  cessio  bonomm 
and  venia  <tetatis  in  British 
Guiana         -  -  in.  618 

See  Coi^iaAL  Govbrnok,  &o., 

Bbrbiob,  Bbbxuda,  Boxbat, 
British  Guiaita,  Caitai^a, 
Caps  Brxton,  Cafb  op  Good 
Hope,  Gibraltar,  Grenada, 
Hoin>URA8,  India,  Jamaica, 
Mauritius,  Nova  Scotia, 
Quebec. 

COLONIAL  BISHOF-Ooleridge,  J., 

on  appointment  of  by*  prero- 
gative -  -  VI.  485 

COLONIAL   GOVEBNOE  — The 

governor  of  a  ceded  colony 
is  not  in  the  position  of  a 
viceroy,  but  has  only  sueh 
portion  of  the  sovereign  autho- 
rity as  is  ezpresHly  or  by  im- 
plication conferred  upon  him 
by  the  Crown,  and  the  impli- 
cation extends  only  to  what 
is  necessary  or  usual  for  the 
performance  of  bis  duties. 

acquiescence  by  the  Crown  in 
a  quasi-legislative  order  of  a 
governor  «f  a  colony  is  not  to 
be  presumed. 

the  governor  could  not  reduce 
the  fees  of  an  office  held 
during  pleasure,  without  the 
consent  of  the  holder,  except 
by  a  legislative  act  Cameron 
V.  Kyte         -  -  III.  607 

—  the  general  authority  of  Go- 
vernor of  Bermuda  included 
authority  to  act  as  Ordin- 
aiy.  Assuming  the  defendant 
to  have  the  authority  of  Or- 
dinary, he  ought  to  have  pro- 
ceeded by  regular  citation, 
and  in  any  case  he  had  no 
power  to  commit  the  plain- 
tiff to  prison,  but  could  only 
excommunicate.  Basham  v. 
Lumley         -  -  ii.  321, 1019 

——action  against  Governor  of 
Gibraltar  for  assault  and  false 
imprisonment  by  soldierfr— 
evidence  that  they  acted  under 
Governor's  orders.  Glynn  v. 
Bouston        -  -         IV.  1368 

-^— an  action  will  lie  against  the 
governor  of  a  colony  in  the 
courts  of  the  colony,  while  he 
is  such  governor,  for  a  cause 
of  action  unconnected  with 
his  official  capacity. 

zz  2 
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GOLONIAL  GOVEBNOB— con^ 

though  jadgment  be  given 
against  such  goyernor,  his 
person  is  not  liable  to  be  taken 
in  execution.    Hill  v.  Bigge  iv.  723 

suspension  of  Judge  by  ii.  989 

ecclesiastical  powers  of  ii.  1019 

military  authority  of    -  ii.  186 

oppression  by  -            -  ii.  989ll 

proceedings  against,  for  excess 

or  neglect     -            -  iii.  617ll 

See  Public  Officer. 

GOLONIAL  JUDGE— Amotion  of, 
under  22  Geo.  8,  c.  75.,  bad 
for  absence  of  notice  of  pro- 
ceedings.    Willis  V.  Gipps  VI.  311 

— —  what  will  justify  removal  of. 
In  re  the  Island  of  Crrenada, 
&c.   -  -  -     .    VI.  1107 

amotion    of,  by  Governor  and 

Council  under  local  ordinance 
reversed  by  Her  Majesty  in 
Council.  Cloetey,  The  Queen 

VIII.  1084 

as    to  amotion  of  under 

2*2    Geo.    3.,    when    holding 
duriDg  pleasure    viii.  1071, 1071ll 
when  holding  during  good 


behaviour  subject  to  removal 
on  address  ftom  both  Houses 

VIII.  1073n 

—  note  as  to  amotion  of       viii.  1073X1 
See  Colonial  Officer. 

— ^  suspension  of,  by  Governor  of 
Demerara.   Rough  v,  Murray 

II.  989 

the  21  Geo.  3.  c.  70.  s.  24,  pro- 
tecting provincial  magistrates 
in  In£a  from  actions  for  any 
wrong  or  injury  done  by  them 
in  the  exercise  of  their  judicial 
offices  did  not  confer  unlimited 
protection,  but  placed  them 
upon  the  same  footing  as 
judges  and  magistrates  of 
English  courts  of  similar 
limited  jurisdiction.  Colder 
Y.Halket  -  -  IV.  481 
And  see  Judob. 

GOLONIAL  LEGISLATURE— The 

powers  incident  to  or  inherent 
in  a  Colonial  Legislative  As- 
sembly are  *'  such  as  are  neces- 
sary to  the  existence  of  such 
a  body  and  the  proper  exer- 
cise of  the  functions  which  it 
is  intended  to  execute.**  They 
-  do  not  include  the  power  of 
arrest  with  a  view  to  adjudi- 
cation on  a  contempt  com- 
mitted out  of  the  House.  The 
House  of  Commons  possessea 
such  power  only  by  ancient 
usage  and  prescription,  the 
lex  et  consuetudo  Pardamentiy 
which  does  not  apply  to  Co- 
lonial Legislatures. 


GOLONIAL  LEOISIiATnBE--«oiii. 

the  Crown  has  the  power  of 
creating  a  local  Legislative 
Assembly  in  a  colony,  with 
authority  subordinate,  indeed, 
to  that  of  ParHament,  but 
supreme  within  the  limita  of 
the  colony,  for  the  govern- 
ment of  its  inhabitants;  sed 
^  qu(sre  whether  in  a  settled 
colony  the  Crown  could  be- 
stow upon  such  an  assembly 
a  power  of  eommittiDg  for 
contempt  not  incident  by  law. 
Beaumont  v.  Barrett  dis- 
tincruished.  Kielleyr,  Carson 
^  IV.  669 

Beaumont  v.  Barrett  nii.  283 

■  power  to  commit  for  contempt 
out  of  its  presence  not  inci- 
dent to.  See  Fenton  v. 
Hampton       -  -         vni.  873 

may  confer  upon  itself  such 

powers  by  statute      -       viu.  873lL 

the  practice  of  the  two  Houses 

of  the  Imperial  Parliament  as 
to  Money  Bills  applied  to  the 
two  Houses  of  a  Colonial 
Legislature   -  -      viii.  885lL 

constitution     of    the     Upper 

Houses  -  -         VIII.  618 

'  statute  of,  authorising  condi- 
tional pardons  not  ultra  vires 
either  as  repugnant  to  English 
law,  or  on  the  ground  that 
conditions  were  to  be  per- 
formed out  of  Upper  Canada. 
Canadian  Prisoners*  Case  m.  963 

Colonial  statute  restraining  ap- 
peals -  -.         -        ni.l280 

COLONIAL  OFFICER  —  Amotion 

from  office  held  under  Co- 
lonial Act  during  pleasure  of 
Governor  not  appealable 
under  22  Geo.  3.  c.  75.  In  re 
Robertson     -  -      vm.  1065 

provisions    of    Burke's    Act, 

»2  Geo.  8.  c.  75.  as  to  amo- 
tion of  -  -     viii.  10651& 
See  Public  Offigk&. 

COMBINATION  OF  W0BE3CEN. 

See  CoNSPiRAOT. 

COMMANDER-IN-CHIEF  —  Claim 

as  to  booty  of   -  n.  964 

COMMISSIONS  IN  THE  ARMY— 

By  whom  granted         -  n.  181 

See  Abmy. 

COMMISSION  OF  OTER^JUJD 
TERMINER  FOR  TRIAL 
OF  TREASON  IN  SCOT- 
LAND. 

-^—  names  of  commissioners  in  -  i.  609 

— —  nature  of  court  held  under  -  i.  665 

— —  opening  of  -           -            -  -  i-  611 

— ^  terms  of     -                     -  -  !•  609 
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COHMISSIOn    OF  OTEB  AHD  TEB- 

lOirER— con/. 

under  Great  Seal  of  England,  Scot- 
land, or  United  Kingdom  - 1.  657 

entry  in  caption. 

See  Indictment. 

COMMISSION  ON  BEBSLLION. 

See  Habeas  Corpus. 

COMMITMENT. 

See  Contempt. 

COMMITTEE  OF  LORDS  OF  THE 
PRIVY  COUNCIL. 

See  PBivr  Council. 

COMMITTEE  FOR  PRITILEaES. 

See  House  of  Lords,  Pseb- 

AOE. 

COMMON  PLEAS,  CHIEF  JUS- 
TICE OF— P»ctice  as  to  de- 
livery of  opinion  of  judges  by    n.  748 

COMMON  PLEAS,  COURT  OF. 

See  Court  ov  Common  Pleas. 

COMMON  PRATER,  BOOK  OF.- 

Prerogative  copyright  in. 

See  CoPTRioBT  (Pberooativb). 

COMPASSING  —  Compassing  the 
Queen's  death,  to  depose  the 
Queen,  &c.,  or  to  levy  vrar 
against  the  Queen,  &c.  See 
Treason,  Treason  Felony. 

Evidence  of.    Ibid. 

COMPOSING  LIBEL  — Intention  to 
publish  libel.     See  Libel  2. 

CONDITION— Against  public  policy 
may  be  void.  See  Policy, 
Public,  Peerage. 

CONDITIONAL  FEES  n.  759 

CONDITIONAL  PARDON.  See 
Pabdon. 

CONFESSION  OF  FAITrf,.  THE- 

Prerogative  copyright  in. 

See  Copybight  (Pbbbooative). 

CONFIRMATION  OF    BISHOP  — 

Proceedings  on  -  -    vi.  409-415 

Objections    at,    on  ground    of 
doctrine.    See  Bishop. 

CONFLICT  OF  LAWS-EnglUh  deci- 
sions have  established  that  a 
foreign  marriage,  valid  accord- 
ing  to  the  law  of  the  place 
where  celebrated,  is  good  every- 
where else;  but  marriages  of 
British  subjects,  not  good  ac- 
cording to  the  general  law  of  the 
place  where  celebrated,  are  not 
universally,  and  under  all  possi- 
ble circumstances,  to  be  regarded 
as  invalid  in  England.  Marria|^ 
at  Cape  of  Good  Hope  after  its 
surrender  between  British  sub- 
jects without  banns,  licence,  or 
consent  of  parents  and  guardians, 
held  good.    Ruding  \,  Smith    1.1063 

Huberts  remarks  as  to      i.  1057X19  1063, 

1069 


CONFLICT  OF  LAWS— «on^ 

the  Royal  Marriage  Act,  12  Geo.  3. 

c.  11,  provi£ng  that  certain 
marriages  without  the  previous 
consent  of  the  Crown  shall  be 
null  and  void  applies  to  mar- 
riages celebrated  Abroad.  The 
Sussex  Peerage  -  -  vi.  79 

as  to  age  of  majority     1. 1069 ;  m*  1618 

act  illegal  here,  legal  abroad — tres- 
pass will  not  lie  against  British 
subject  in  service  of  foreign 
sovereign  for  seizing  vessel 
abroad,  merely  because  his  ser- 
vice was  in  breach  of  Foreign 
Enlistment  Act.  JJobree  v. 
Napier  -  -     iii.  621,  644 

C0NG£  B'ELIEE— In  appointment  of 
bishop.  See  H,  v.  Archbishop 
of  Canterbury  -  -  vi.  409 

consecbation  of  bishop. 

See  B,  V.  Archbishop  of  Canter" 

burg  -  -  -  VI.  409 

CONSENT  OF  PAEENTS-Marriage. 
See  Conflict  of  Laws. 

"  CONSEEVATIVE  GUARD  "-Pro- 

posed  by  the  TimeB  in  1832    vn.  221 

CONSPIBACT. 

1.  Nature  of  Offence. — Ruled  by  » 
Bayley,  J.,  a  preconcert  to  cause 
persons  seditiously  to  meet  for 
the  purpose  (a)  of  disturbing  the 
public  peace  ;  or  (6)  of  raising 
discontent  and  disaffection  in 
the  minds  of  the  King's  sub- 
jects ;  or  (c)  of  exciting  hatred 
and  contempt  of  the  Govern- 
ment and  Constitution  of  the 
realm  as  by  law  established  is  a 
criminal  conspiracy;  and  not 
only  those  who  concerted  the  - 
conspiracy,  but  those  who  after- 
wards join  with  knowledge  of  the 
concert  are  guilty.  R.  v.  Hunt  1. 171 

a  conspiracy  to  excite  discontent 

and  disaffection,  and,  in  particu- 
lar to  procure  the  election  of  a 
representative  in  Parliament 
without  lawful  authority  is  in- 
dictaUe. — Persons  taking  part 
in  a  meeting  for  such  a  purpose 
as  that  alleged  in  the  indictment 
were  guilty  of  a  seditious  con- 
spiracy.   R,  V.  Edmonds   i.  785,  801, 

836,861 

it  is  a  criminal  conspiracy  to  agree 

to  hold  a  meeting  prohibited  by 

law.    R.  V.  O'  Connell  -  ii.  629 

.^_  criminal  conspiracy  consists  either 
in  combination  and  agreement  to 
do  an  illegal  act,  or  m  combina- 
tion and  agreement  to  effect  a 
legal  purpose  by  illegal  means. 
Conspiracy  to  incite  to  disaffec- 
tion is  criminal ;  and  so  is  the 
use  or  show  of  physical  force ; 
but  petitioning  to  bring  about 
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COSSFIRACY-'Coni, 

an  alteration  of  the  law  u  not 
nnlawfal.  Tlie  niling  in  B.  r. 
Hunt,  1  St.  Tr.  N.S.  171,  as 
to  evidence  in  a  oonspiraey 
approved.    R,  v.  Vincent      in.  1037 

criminal,  definition  of         -         ni.  1082 

of  workmen,  to  keep  rxp  wages  by 

threats  and  violence      -         in.  1285 

ruled  by  Bolfe,  B. — ^A  combination 

of  two  or  more  persons  to  do,  or 
canse  others  to  do,  an  illegal 
act,  or  to  bring  abont  a  le^  act 
by  illegal  means,  is  a  cnminal 
conspiracy.  To  find  the  defes. 
dants  guilty  on  any  count,  they 
must  be  found  guilty  of  one  and 
the  same  conspiracy.  It  is  not 
enough  that  the  defendants 
should  have  done  the  same  il- 
legal acts ;  they  most  have  been 
associated  in  a  common  object. 
JR.  V.  Feargus  (^  Connor  rv.  936 

Erflkine,  J. — SembUf  that  hon- 
estly and  peaceably  to  advise 
the  working  classes  to  agree  to 
desist  from  working  for  the  pur- 
pose of  obtaininf^  the  Charter  is 
not  in  itself  crimmal ;  but  if  the 
obvious  peril  of  such  an  experi- 
ment is  such  as  to  convince  the 
jury  that  it  is  contemplated  and 
intended  through  the  pressure 
of  distress  from  a  simultaneous 
cessation  of  all  work,  to  pro- 
duce discontent,  tumult,  and 
outrage,  and  so  press  upon  the 
Groveinment  the  adoption  of  the 
Charter,  a  combination  with 
such  a  purpose  is  an  indictable 
conspiracy.  By  the  Court — ^It 
is  clearly  illegal  to  compel  men 
throughout  uie  country  to  ab- 
stain from  work  until  tiie  Char- 
ter became  the  law  of  the  land. 
H.  V.  Cooper  and  others  iv.  1249 
combinations  not  to  deal — dictum  of 

Kolfe,  B.         -    IV.  1199 ;  V.  723-4 

conspiracy  to  bring  about  cessation 
of  work  charged  as  overt  act  of 
treason.    R.  v.  Spiers  -  1. 1358 

See  TsEASoN,  &c. 

■  other  trials  for  seditious  conspira- 
cies, see  IV.  1341, 1345, 1347, 1366, 

1386 

'  counts  charging  conspiracies — (I) 
to  excite  discontent  and  disaf- 
fection, (2)  to  excite  the  Irish 
af  ainst  the  English,  (3)  to  ex- 
cite discontent  and  disaffection 
in  the  army,  (4)  to  diminish 
confidence  in  the  administration 
of  the  law,  (5)  by  means  of  se- 
ditious speeches  at  meetings 
and  seditious  publications  to 
intimidate  Parliament  —  are 
good.    JB.  V.  CyConnell  -  v.  10, 

777  et  svq,  872 


COHSFIBACT— ^w*- 

a  count  cbaiypng  a  eonspiney  to 

call  large  meSings  for  the  por^ 
pose  ^  obtaming  ehanges  in 
the  law  by  intimidation  and  the 
exhibition  aoddeneoetimtion  of 
great  physical  ibiee  is  bad  for 
uncertainty       -  -  ib.  v.  2,  779 

— —  conspiring  King's  death,  and  coo* 
spiring  to  levy  war. 
See  Tbkason,Tbba80n-Felost. 

■  a  count  for  conspiracy  is  not  bed 
because  one  of  the  overt  acts 
averred  would  support  a  charge 
of  treason. 

A  count  charging  as  a  mis- 
demeanor that  the  defendants 
with  force  and  arms  conspired 
to  levy  war  agahist  the  Queen 
is  not  bad  as  containing  a  chaige 
of  treason  under  25  Edw.  S. 
B.  V.  (yBonneU  and  othert     tiz.  837 


-^—  Conspiracy  to  murder.     Note    in 

B.  V.  Bernard  -  -       vm.  889b. 

bee  A,i«iiof. 

to  prepare  invasion  of  foreign  ooon- 

try  here,  dictum  of  Lord  Camp- 
beU,  L.C.J.,  ib.  -       Tin.  1060 

2.  Venue  in.  See  Iwdictmkst  5 
8.  Evidence  of.  See  Evidehce  1 
4.  Verdict.  On  a  count  chaiging 
a  conspiracy  to  effect  five  ill^al 
objects,  a  finding  that  some  of 
the  defendants  conspired  to  effect 
all  the  illegal  objects,  and  that 
others  conspired  to  effect  some 
of  the  illegal  objeets,  is  bad. 
B.  V.  O'CanneU  -       v.  2,  780 

GONSTABLE— Befusal  to  aid  -  rv.  1369 

See  KiOT,  Spbciaii  Constabubs. 

CONSTITUTIONAL     SOCIETY  — 

Katuteof  1. 103^ 

CONSTEUCTION— See  Statute 

CONSTEUCTIVE    CAPTURE    OF 

BOOTY  OP  WAE  — Prin- 
ciples of.  Memorandum  by 
Duke  of  Wellington     -  n.  1071 

See  PjEiizE  AND  Booty  op  War. 

CONTEMPORANEA  EXPOSITIO. 

See  Statute. 

CONTEHPT — Parliamentary   privilege 
does  not  protect  firom  commit- 
ment for  contempt  in  its  nature 
criminal.    In  re  Long  Wdlesley  n.  912 
And  see   Pbitilisoe,  Fa&ua- 

MENTABT. 

prevarication    on    oath    may     be 

punished  as  contempt.    Jo. 

^—  b  defendant  in  his  address  to  jury, 

fine-  -  -    1.1986 

jurisdiction    of    Lord    Chancellor 

sitting  in  bankruptcy  to  com- 
mit for.  Dic<is  V.  Lord 
Brougham  -  m.  586 

— ^  power  of  House  of  Commons  to 
commit  for,  cannot  be  questioned 
on  habeas  corpus.    See  Pitrvi- 

LEGE,  PaRT.T  IMKNTABY. 
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CONTEMPT— coni. 

-— *  commitinentB  for,  by  eompetent 
court  in  Jersey  and  Idle  of  Man» 
habeaa  corpus  refused  -  vi.  184 

and  VII.  961 

-— —  may  be  sliown  by  manner  aa  well  as 

words    -  -  -  -    ib. 

-— —  by  publications  during  trial  vi.  961 

GONTINTJAKCES.  See  Indictment 
10. 

CONTRABAND  —  Justification  under 
order  of  foreign  Sovereign  for 
seizure  of  neural  vessel  supply- 
ing to  belligerent.  Dobree  v. 
Napier  -  -  iii.  621, 646 

OONTBACT  OF  AFFSEiaHT- 
MENT. 

See      Tjiadino      with      the 
Enemy. 

CONTRACTS  OF  AGENTS  OF  THE 
GOVERNMENT— See    Ptb^ 

Lie  Officer. 
CONVENTION  ACT— S3  Geo.  8.  c.  29 

(Ir.)      -  -  -         m.l346 

CONVENTIONARY  TENANT      h.  259n 

CONVOCATION— Privilege  of  mem- 
bers of  -  -  -  II.  920 

— — -  appeal  to  Upper  House  of,  under 
24  Hen.  8.  c.  12.  See  Gorham 
V.  Bishop  of  Exeter      -         vii.  1071 

COPYRIGHT— Non«»  '^  writings  im- 
pugning the  doctrines  of  the 
Scnptures         -       1. 1370 ;  iv.  1410 

COPYRIGHT,     PREROGATIVE— 

The  prerogative  of  the  Crown 
in  England  and  Scotland  to  grant 
the  exclusive  right  to  print  the 
Bible  rests  on  the  duty  imposed 
upon  'the  Sovereign  as  chief 
executive  magistrate  to  super- 
intend the  publication  of  the 
works  upon  which  the  estab- 
lished doctrines  of  our  religion 
are  founded,  so  that  these  works 
may  be  published  in  a  correct 
and  authentic  form.  This  duty 
and  the  corresponding  preroga- 
tive are  the  same  in  Scotland 
as  in  England.  The  Sovereign 
is  guardian  and  protector  of  the 
Church  and  State  in  Scotland 
as  in  England.  The  translation 
of  the  Bible  was  introduced  in 
both  Englcmd  and  Scotland 
under  the  sanctions  of  the  Head 
of  the  Church,  namely,  the 
King  and  the  Bishops  in  Eng- 
land and  the  General  Assembly 
in  Scotland ;  and  in  Scotland, 
unless  the  General  Assembly 
should  order  otherwise,  the  use 
of  it  is  obligatory  in  churches 
as  it  is  in  the  churches  of  Eng- 
land. As  the  Confession  of 
Faith  and  the  Longer  and  Shorter 
Oatechisms  in  Scotland  have 
been    adopted   by  the   proper 


COPYRIGHT,  PREROGATIVE-coi»<. 

ecclesiastical  authorities,  the 
printing  of  them  comes  within 
the  same  prineiple  as  that  of  tlie 
Bible.  The  Act  of  1690,  estab- 
lishing the  Presbyterian  form  of 
church  as  the  Church  of  Scot- 
land, did  not  take  away  from 
the  King  the  exclusive  right 
which  he  previously  had  while 
Episcopacy  existed  to  print  the 
Book  of  Common  Prayer. 
Manners  v.  Kin^s  Printers      ii.  216 


and  see  Grant,  Union  with  Scot- 
land. 
Nature  and  grounds  of,  in  Bibles, 


Acts  of  State,  &c. 


11.234 


CORK  LAWS— References  to  1.37,44,193, 

444, 794, 845 
See  Anti-Corn  Law  League. 

CORNWALL,  DUCHr  OP-Peculiar 
tenure  of,  vested  in  the  Duke 
when  there  is  a  Duke  and  in 
Crown  when  there  is  no  Duke. 
An  enrolment  of  a  lease  in  the 
Duchy  office  is  evidence  as  if 
made  by  the  Grown.  All  acts 
'  affecting  revenues  of  Duchy  are 
public  aots,  and  documents  rela- 
ting to  revenues  of  Duchy  ad- 
missible in  evidence,  though 
not  made  by  the  parties  or  their 
proxies.     Rowe  v.  Brenton        ii.  251 

Lord  Abinger  on    -  -  -  vi.  17 

— -  succession  to  -  -  viii.  691 

CORONATION— A  Queen-Consort  is 
not  entitled  as  of  right  to  be 
crowned.  Queen  Caroline's 
claim  to  be  crowned      »  - 1.  949 

ceremony  of  '  -        i.  975,  977,  983 

—  claims  of  service  at  -  i.  974, 1010 
King's  power  as  to  ordering  i.  999, 1008, 

1017, 1029 

King's  right  to  Crown,  independent 

of        -  -  -  -1.983 

memorial  claiming  -  -  -  i.  949 

oath  -  -  -  - 1. 986 

opinion    of   Law   Officers    as   to 

Queen's  claim  to  -  -  i.  951 

orders  of    i.  954,  957,  958,  989, 1008, 

1026 

proclamations  as  to     i.  949,  978,  lOlln, 

1017, 1029 

reference  to  Committee  of  Lords  of 

Privy  Council  as  to      -  - 1.  952 

report  of  Committee  of  Lords  of 

Privy  Council  as  to       -  1. 1030 

service  at    -  -  -   i.  974, 1010 

tenures  held  by  service  at  -  i.  974, 1010 

proclamations  of,  1881  and  1888, 

dispensing  with  services  at  coro- 
nations -  -  -         I.  lOlln 
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GOBONEB — Appointment  of  franchise 
coroner  in-  Duchy  of  Lancaster, 
vested  in  Duke.  Jemson  t. 
Dyson  -  -  -  -    vi.  1 

to  replace  sheriff  in  arraying  jury  -  i.  913 

CORONER'S       INQUISITION  - 

Quashed  as  bad  in  law  iii.  1316 

cannot  be  set  aside  merely  because 

against  evidence.    In  re  Casey 
{affray  at  Sixmilehridge)     viii.  1078 

trial  on       -  -  -       VIII,  1082 

CORPORATION— Not  liable  to  indict, 
ment  under  Foreijni  Enlistment 
Act.  King  of  Two  Sicilies  v. 
WiUcox  -  -         VII,  1049 

See  Evidence  9. 

CORPORATION  OR  OTHER  BODT 

—  Liability    of    majority    for 

neglect  of  duty. 

See  Public  Offices. 

CORROBORATION  —  Maule.    J.,  on 

evidence   of    accomplices   and 
spies     -  -  -         VII.  1110 

COUNSEL. 

See    AdvogatEj    Babbister, 

HiSTOBT. 

COSTS  —  The  Lord  Advocate,  or  other 
officer  suing  on  behalf  of  the 
Crown,  was  not  liable  for  costs 
even  where  the  suit  was  impro- 
perly instituted.  The  Lord  Ad- 
vocate or  other  officer  appealing 
to  the  House  of  Lords  on  behalf 
of  the  Crown,  is  not  required  to 
enter  into  recognisances  to  meet 
the '  costs  of  the  appeal.  An 
appeal  will  lie  from  a  judgment 
awarding  such  costs  in  spite  of 
the  rule  against  appeals  for 
costs.  Lord  Advocate  v.  Dun- 
glas      -  -  -  rv.  737 

COUNTY — Misdemeanour  begun  in  one 
county  and   completed  in  an- 
other. 
See  Indictment  5. 

—  erection  of  new  counties  by  Crown 

VI.  296 

COURTS — ^ule  applicable  to  process 
of  Superior  Courts  that  nothing 
shall  be  intended  out  of  their 
jurisdiction  unless  it  specially 
appear.     Howard  v.  Gosset   vr.  319 

— —  royal   prerogative   as  to   appoint- 
ment of  officers  in. 
See  Public  Office. 

... —  ......  as  to  erection  of  in  the  col- 
onies. 
See  CoLONT. 

COURT  UARTIAL. 

See    Mabtial    Law;     Mili- 
TABT  Law. 

COURT  OF  AUDIENCE. 

See  CouBTS,  Eccubsiastioal. 

COURTS  (ECCLESIASTICAL)- 

Ordinary  never  had  beneficial 
interest  in  goods  of  intestate 


COURTS— <»»*. 

without  next  of  kin,  but  only 
right  of  administration.  Dyke 
V.  Walford   -  -  vi.  699 

See  Bona  Vacantia. 

No  jurisdiction  in  the  FMroga*-- 

tive  Court  to  cite  reigning 
sovereign  or  his  Procurator- 
General  to  see  alleged  will  of 
deceased  Sovereign  proved  in 
solemn  form.  Ir  re  the  goods 
of  George  3  -  -  1. 1273 

Appeal  from  Archbishops'  Courts 

lies  to  Judicial  Committee, 
even  in  matters  touching  the 
Crown.  Gorham  v.  Bishop  of 
Exeter  -  -  -         vii.  1071 

See  Convocation. 

—  from  Bishop's  Court  to  Archbis- 

hop's by  duplex  querela         vii.  1071 

—  duly    of   Judicial   Committee   in 

ecclesiastical  appeals  as  to  doc- 
trine    -  -  -      VII,  I074n 

Jurisdiction  of  Archbishop  of 

Canterbury's  Court  of  Audi- 
ence and  Ms  Vicar-General 
discussed    vi.  433, 460,  498,  514 

COURT  OP.CHANCERY.-A  dis- 
qualification in  respect  of  in- 
terest of  the  Lord  Chancelloi 
did  not  affect  the  Vice-Chan- 
cellor,  because  he  was  not  the 
mere  deputy  of  ihe  Lord 
Chancellor,  but  exercised  in- 
dependent, though  subordin- 
ate, jurisdiction.  Dimes  v. 
Grand  Junction  Canal.  See 
Judge  -  -  viu.  85 

—  jurisdiction  of  Lord  Chancellor 

to  commit  in  banluruptey. 
See  Lord  Changsllob. 

COURT  OF  CLAUCS— Reference  to. 

at  Coronation       i.  966,  972,  974, 

1010 

claims  allowed  by  i.  973,  974, 1010 

COURT  OF  COMMON  PLEAS- 

Attempt  to  open  to  the  Bar 

by  royal  warrant       -         m.  1294 

right  of  Attorney-General  to 

appear  in.  Paddock  v.  For- 
renter  -  -  iv.  557 

COURT  OF  CORONER— If  Court  of 
Record.  See  Jewison  v.  Dy- 
son   -  -  -  .    Yi^ '% 

COURT  OF  INQUntT— Privileged 

communication  -  1. 1343 

COURT  OF  KING'S  BENCH— Jur- 

isdiction  of  Judge  of,  to  issue 
warrant  of  arrest.  See  Toajfe 
V.  Downes     -  m.  1317,  I334 
records  removed  into  -  n.  625 

COURT  OF  LORD  mSE  STEW- 
ARD -  nr.  60211 
COURT  OF  RECORD.    See  Cousr 

OF  CoBOirxB ;  Jd]>ok        m.  SV&ti 
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COUETS— con/. 
OOUBT  OF  SES8I0ir--Jiiri8dietioii 
in  regard  to  the  ri^^^ht  of  civil 
patronage. 
See  Chvboh  ot  Sootlahd. 

alleged  encroachments  of.    See 

Claim,  Declaration,  and  Pro- 
test of  the  General  Assembly 

IV.  1390 

members  of,  how  appointed     iy.  830 

CBIMINAL     GONSPntACT  -  See 

COMBPIRAOT. 

CBIHINAL  INFORHATlOlSr. 

See  Information. 

CROONAL.    NEGLIGENCE  -  By 

public  officers. 
See  Public  Offices. 
GBOSS-EZAMIEATION-Bight    to 

put  leading  questions  in. 
See  KviBENGE  8. 

GROWN — Coronation  of  the  Sovereign. 
See  Coronation. 

attributes  of  Sovereign       -  1. 1283 

Sovereign  as  executor  1. 1286 

insanity  of  Sovereign  -  -  u.  33 

See  Shditious  Libel. 

Pbebooativss  of — 

as  to  allegiance. 

See  Alien,  Alleoiangb,  Brit- 
ish Subject. 

— ^  ^—  as  to  British  possessions  ao- 
quired  by  settlement,  conquest, 
or  cession. 
See  Colony. 

^—  — —  as  to  colonial  bishops. 
See  Colonial  Bishop. 

— ^  — ...  as  to  foreign  aiZairs. 

See  Act  of  State  and  War» 
International  Law,  Treaty, 
War'. 

as  to  naval  and  militaiy  forces. 

See  Army. 

— *  as  lo  War. 

See  Acts  of  State  anb  War, 
Belligerent  Rights,  Foreign 
Enlistment,  Prise  and  Booty 
of  War,  Trading  with  the 
Enemy,  War. 

as  to  the  Church  of  England. 

See  Church  of  England, 
Bishop,    Courts    Ecclesias* 

TICAL. 

as  to  Church  of  Scotland. 

See  Church  of  Scotland. 

as  to  Peerage  and  Dignities. 

See  Peerage,  Peerage  of  Ire- 
land, Peerage  of  Scotland, 

PkBSESB,  DlGNITIBi,  PRECE- 
DENCE. 

■        as  to  appointment  of  offioen  in 

Courts  of  Justice. 
See  Public  Office. 

— ^  —  as  to  grants  of  franchises. 
See  F&ANCHisE. 

— ^  —  as  to  pardon. 
See-PABDON. 


CBOWN— con/. 

as  to  grants  generally. 

See  Grant. 

as  to  royal  family. 

See  Royal  Marriage  Act. 

—  as  to  property. 

See  Bona  Vacantia,  Civil  List 
Acts,  Copyright  (PkEROoA- 
tive).  Hereditary  Revenues, 
Port,  Sea  Shore,  Mines,  Roy- 
al Fish,  Treasure  Trove, 
Will  of  Sovereign. 

as  to  procedure. 

See  Petition  of  Right,  Trial 
AT  Bar,  Challenge,  Costs, 
Intrusion,  Will  of  Sovereign. 

del^zatiou  of  prerogative. 

See  Delegation. 
remedies  against. 

See  Petition  of  Right. 

servants  of. 

See  Public  Officer,  Acqui* 
BSCENCE,  Ratification. 

offences  against. 

SeeSovERBioN,  Treason,  Trea- 
son Felony,  Libel. 

Crown  and  Grovemment  Security 

Act,  1848,  now  Treason  Felony 

Act. 

See  Treason, Treason  Felony. 

CBOWN     CASES     B£SE£V£D- 

Practice  before  Court  of,  con- 
stituted -         rv.  479ll 

CURTESY — Peerage  by,  now  disused  - 

VIII.  532,  586, 639, 694 

CUSTODY  OF  BOLLS  AND  BE- 

COBDS. 

See  CusTOB  Rotuloruk. 

CUSTOHS   DUTY— See   Privlege, 
Diplomatic. 

GUSTOS    BOTULOBUM—Tbe  legal 

custody  of  the  records  is  in  the 
justices,  the  actual  custody  is  in 
the  CusUis  Rotulorum. 

the  appointment  of  the  clerk  of  the 
Peace  belonged  to  the  Custos 
Rotulorum  as  incident  to  his 
oflBce.    Harding  v.  PoUock       ii.  341 

DEAD— labels  on,  affecting  the  living. 
See  Libel  1. 

DECLARATIONS  — Of  Prisoner—Of 
Conspirators — ^Against  Interest 
'—Post  litem  motam. 
See  Evidence  1,  4,  5. 

DECLARATION  OF  PARIS  of  1856. 

Founded  on  identical  declara- 
tion waiving  belligerent  rights 
issued  by  the  allied  governments 
of  England  and  France  at  the 
outbreak  of  the  Crimean  War 

vni«85Stai 

See     Belligerent     Rights  ; 
Blockade. 
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DECLARATION  OP  WAE.  An  aoi 

of  State  done  by  virtue  of  the 
Prerogative  and  having  the 
force  of  law.  Esposiio  v.  Bow- 
dok  .    -  -  -         VIII.  822 

as  affecting  countries  under 


British  Protection. 
See  Protbctoratb. 

DE  BONIS  GONDITIONALIBUS- 

Statute,  if  applicable  to  dignities. 
See  Pbehaoe. 

to  grants  charged  on  Crown  revenues 

II.  67111 
DEFENCE— Interruption  of. 
See  Tbial. 

DEGRADATION— Of  peer  for  poverty 

VIII.  534,  582 

DELEGATION— Crown  may  delegate 
power  of  granting  conunissions 
in  the  army. 

See  Army;  Cou>NiAii  Gover- 
nor ;  Public  Office. 

DE  LIBELLIS  FAMOSIS    -  -  i-82 

DEMERARA  —  Trial  of  Missionary 
Smith  by  martial  law  in,  1823 

II.  969 

suspension  of  Judge  by  Crovemor         , 

in  -  -  -  11.989 

DEMIJEREB. 

See  Indicthent  6. 

DENIZEN — Meanings  of,  discussed  in 

B.  V.  Manning  -         vii.  1029 

DEPORTATION  OF  ALIENS. 

See  Aij:en. 

DEPOSING  THE  QUEEN. 

See  Treason,  Tueasom  Felokt. 
DEPOSITIONS. 

See  Trial. 

DESUETUDE — ^Legal  and  constitu- 
tional effects  of — Of  peerages  for 

life   vni.487, 487n,  611,  572,  579, 
609,  640,  682,  684, 693. 

of  opposition  to  confirmation   of 

Bishops         VI.  449, 459, 487, 497 

of  treaties   -  -  -         viii.  399 

in  Scotch  Law        -  -       viii.  487lL 

in  the  Civil  Law  '  -  -  viii.  572 

DIGfyTTTlEfi— Difference  between  land 

and  II.  675,  697,  741, 1047 

descent  of  armorial  bearings   ii.  696,  742 

cannot  be  taken  aw^y  except  by  ex- 
press words  of  statute  -  in.  126X 

grant  of  honours  and  titles  not  re- 
gulated by  the  same  law  as  a 
grant  of  lands,  nor  within  sta- 
tute De  DonU  ;  grant  of  peer- 
age to  grantee  and  heirs  male 
good.     Th€  Devon  Peerage      ii.  659 

—  —  later  decisions  referred  to       -        i6. 


DIGNITIES— ««!/. 

Cffown  may  bestow  title  of  hononr 

for  life  only,  or  descendible,  but 
cannot  create  baron  for  life  with 
seat  in  Parliament.  See  The 
Wen$ley4^e     Peerage     Ca$e. 

VIII.  482, 633, 654, 65511 
See  Peerage  3. 

• patent    conferring    title    of    Lord 

without  seat  in  Parliament     vin.  654 

alleged  grants  of  title  and  prece- 
dence of  baron  without  seat  in 
Parliament       vm.  52911,  578lt9  684 

as  to  whether  Crown  can  enforce 

acceptance  of  new  title  in  the 
Peerage.  See  Egerton  v. 
Broumbw  -  -         viii.  193 

title  conferred  in  writ  of  summons 

to  Parliament    -  -       nii.  219ll 

Baronet.    Eight  of  precedence  of  -  i.  905 

iKnighL    Authority  of  Lord  Lian- 

tenant  of  Jrel^d  to  create  a    ii.  1050 

differences  between  other  dignities 

and  that  of  a  Knight     -  ii.  1052 

See  Peerage,  Precedence. 

DIPLOMATIC  FRrVHiEGE  —  See 
Privilege,  DiPLOMAXia 

DIRECTION  TO  JTJET. 

See  Trial. 

DISAFFECTION— In  1819  -  i.  1172ii 
DISCOVERY. 

See  Evidence  9. 
DISPENSING   POWER  — AUeged 

dispensing  powers  of  Crown  as 
to  qualifications  of  Bishop        ri.  432, 

479 
DISPERSION  OF  ICEETING. 

See  Unlawful  Assembly. 
DISTRESS— State  of  country.in  1819  i.  293, 

1080, 1137, 1372 

See  also  Wages. 

causes  of  agricultural  -  ii.  1025 

"DISTURBED    COUNTIES "-Dis- 

turbed  districts  -  -  -  i.  27ii 

DOCUMENTS. 

See  EviDENCB. 

DORCHESTER  LABOURERS  rr.  319 
DOWER— English   law   of,  appUes  to 

lands  m  Gibraltar  '      -  iii.  603 

DRILLING^Por  a  seditious  purpose 

is  a  misdemeanour. 

See  Unlawful  Absesiblt. 
evidence  as  to,  at  Tandle  Hill        1. 1154^ 

U57 

at  WWte  Moss      r.  207,  212, 1091, 

1159 

remarks  by  Abbott,  C.J.,  as  to        1. 1262 
-: —  Bamford         -  -  i.  334 

Best,  J.         -         - 1. 1253^  1256 

Bayley,J.     1.437,446,480,484, 

..        1216 

—  Blackbume    -  -  1. 1206 
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- 1. 1212, 1215 
- 1.  426 
1. 1267 


—  when  treason 

DROIT  FAUBAINIr-In  Canada     in.  700 

^—  in  France    -  -  -  m.  713 

DUCHESS— Creation  of,  for  life  vni.  493, 649 

DUCHY  OP  COEirWALIi— See  Cokn- 

WALL. 

DUCH7  OF  LANCASTEE-See  Lan- 

OASTEB. 

DUELLDTO— Sir  John  Campbell  on  iv.  610, 

667 

Trial  of  Lord  Cardigan  before  the 

House  of  Lords  lor       -  rv.  601 

DUKEDOMS— Creation  of,  for  life  vni.  647, 

648,  649,  650 
DUPLEX  QUEHELA— See  Coubts, 

ECOLSSIASTICAL. 

DUPLICITY— See  Indictmbnt.    3. 

EABLDOMS— Creation    of,   for    Ufe 

vni.  531,  645 

EAST     GSEEHWICH— Lands     in 

Bombaj  held  as  of  the  manor 

of        -         -         -       III.  684n 
ECCLESIASTICAL    COUBT. 

See  COUST8,  EcCLEBLiBTIGAL. 

EDEBE— Alleged  distinction  in  Roman 

law  between  mani/estare  and       1. 117 

ELEdlON— As  to  different  counts  in 
indictment. 
See  Indictment  4. 

of  "  legislatorial  attorney." 

See  Conspiracy. 

ELECTIONS,  PABLIAMENTABY 

— Soldiers  at     -  -         iii.  351ll 

-^—  presence  of  soldiers  at,  forbidden 
in  England  —  customary  in 
Ireland  -  -  -    viii.  1077ll 

See  The  Affray  tU  Sixmilebridge 

VIII.  1076 

ELECTORAL    CORBUPTIOH-Re- 

ferenoes  to       i.  786,  843,  871, 1081 

ELISORS. 

See  Challenge. 

ENEMY— Plea  that  plaintiff  is  alien 

enemy  -  -  -    u.  388,  431 

See  Tbadino  with  ths  Enemy. 
ENGLISH  COUNSEL. 

See  Babristeb. 

ERROR — Assignment  of,  irhat  matters 
examinable  in,  &c. 
See  Indictment  10. 

ESQUIRE — ^How  designation  of,    ac* 

qnired-  -  -       1.917,976 


EVIDENCE— 

1.  Conspiracy  —  unlawful  assem- 
bly  —  Indictment  for  xmlaw- 
ful  assembly  and  seditions  con- 
spiracy— Eyidence  of  the  reso- 
lutions moved  bj  the  defendant 
Hnnt  at  a  previous  meeting 
at  Smithfield  was  admissible 
against  him  for  the  purpose  of 
showing  the  intention  with 
which  he  was  present  at  the 
meeting  called  for  the  same 
professed  purpose  at  Manchester 
on  the  16th  ;  and  the  resolutions 
were  properly  proved  by  a  paper 
containing  them  which  he  had 
handed  at  the  Smithfield  meeting 
to  a  witness  who  produced  it  at 
the  trial. 

evidence  of  the  drilling  at 
White  Moss  on  the  1 5th,  and  of 
the  assault  there  committed  on 
M.  was  properly  admitted  under 
the  circumstances  to  show  the 
general  character  and  intention 
of  the  meeting  of  drilled  bodies 
on  the  16th. 

inscriptions  on  flags  and 
banners  might  be  spoken  to 
by  witnesses  who  had  seen  them 
at  that  meeting  without  pro- 
ducing or  giving  notice  to  pro- 
duce or  accountmg  for  the  flags 
and  banners. 

evidence  offered  by  the  de- 
fendants of  misconduct  by  the 
military  in  the  dispersion  of  the 
assembly,  being  matter  subse- 
quent to  such  assembling,  was 
not  relevant  and  was  properly 
rejected.    JR.  v.  Hunt      1. 171  208. 

213,  219x1,  230,  255,  273,  288, 
351n,  353,  355,  370,  373,  387 

— .  trespass  for  dispersing  assembly, 
—evidence  of  acts  of  excessive 
violence  to  particular  persons 
other  than  the  plaintiff  rejected. 

to  show  the  object  and 
character  of  the  meeting  and 
the  justification  for  the  defen- 
dants' conduct,  evidence  was 
admitted  as  follows  : — 

evidence  of  drilling  before 
the  meeting,  and  conversations 
between  persons  drilling,  as  to 
the  objects  of  the  drilling,  and 
general  apprehension. 

statements  made  by  persons 
on  their  way  to  or  at  the  meet- 
ing, tending  to  show  the  objects. 

resolutions  passed  at  a  pre- 
vious meeting  in  London  to 
show  the  objects  of  an  alleged 
general  conspiracy  in  pursuance 
of  which  both  the  meetings  were 
alleged  to  have  been  held. 

statements  by  witnesses  that 
they  had  felt  alarm,  and  that 
other  persona  had  expressed 
alarm  to  them;  evidence  that 
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EVIDENCE— COM/. 

the  constables  refused  to  execute 
warrants  for  the  apprehension 
of  persons  present  at  the  meet- 
ing, and  the  unrounds  of  their 
refusal,  by  Abbott,  C.J.,  and 
Bajley,  Holroyd,  and  Best,  JJ. 
Bedford  V.  Birley  1. 1071, 1103, 

1109, 1126, 1148, 1161, 1171, 

1173, 1190 

conspiracy  and  unlawful  assembly. 

— Parol  evidence  of  contents  of 
placards  admitted.  JR.  v.  Fur- 
set/        -  -  -  III.  561 

evidence  of  personal  alarm,  and  of 

complaints  made  to  police    iii.  1058  ; 

IV.  1366 

treasonable   conspiracy. — the    acts 

and  declarations  of  some  of  the 
alleged  parties  to  the  conspiracy 
are  evidence  against  others  : 
1st,  a  conspiracy  having  been 
proved,  to  prove  the  overt  acts 
stated  in  the  indictment;  2nd, 
by  way  of  foundation,  to  prove 
the  existence  of  the  conspiracy 
with  a  view  to  showing  after- 
wards that  the  prisoner  adopted 
and  became  a  party  to  it. 

one  of  the  overt  acts  being 
that  the  prisoner  led  an  armed 
force  against  the  town  of  New- 
port, evidence  of  the  presence 
of  such  a  force  in  the  neigh- 
bourhood the  night  before,  held 
provisionally  admissible,  before 
showing  that  the  prisoner  was 
connected  with  it. 

evidence  of  the  orders  given 
to  the  mob,  and  of  the  state- 
ments made  to  them  regarding 
the  purpose  of  the  march,  held 
admissible,  without  showing 
they  were  made  in  the  pre- 
sence of  the  prisoner.  B.  v. 
Froat    -  -  -  -  iv.  86 

— —  Conspiracy.  —  inscriptions  on  an 
i^ch  near  a  meeting  charged  as 
an  overt  act  of  the  conspiracy, 
and  ballads  hawked  about  at 
such  meeting  admissible  in  evi- 
dence. B.  V.  0*ConneU  v.  278 
expressions  used  within  an  hour 
after  such  meeting  about  half  a 
mile  from  the  platform  by  per- 
sons not  proved  to  have  taken 
part  in  the  meeting  inadmissible 
ib.  -  -  -  V.  243 
documents  not  laid  as  overt  acts  or 
mentioned  in  the  bill  of  par- 
ticulars admissible  as  evidence 
of  overt  acts  charged  t&.  v.  221,  228 
on  a  charge  of  conspiracy  to  with- 
draw business  from  the  Couns 
and  bring  them  into  contempt, 
the  Arbitration  Bules  of  the 
Society  of  Friends  held  admis- 
sible to  negative  the  alleged 
criminal  intent  i6.         -            v.  534 


EVIDENCE— c<m/. 

on  indictment  for  treason  felony, 

where  overt  act  charged  was  a 
conspiracy,  held  that  it  was 
competent  "first  to  prove  the 
conspiracy,  and  then  that  the 
defendants  were  parties  to  it. 
B.  V.  Cuffey     -  -  vn.  467 

evidence  having  been  given  that, 

in  pursuance  of  the  conspiracy, 
armed  men  were  to  assemble 
on  a  certain  night  in  different 
parts  of  London,  evidence  that 
a  body  of  armed  men  so  assem- 
bled held  admissible,  without 
otherwise  connecting  them  with 
the  conspiracy.    B.  v.  Cvffey  -         ib. 

— —  conspirators'  declarations    -  1. 1353 

publications  in  furtherance  of  the 

conspiracy  by  one  conspirator'a 
evidence  against  others.    B,  y. 

O'Connell       v.  678, 699, 706,  no 

entries  in  book  made  by  a  con- 
spirator not  evidence  of  the  facts 
therein  stated  against  co-con- 
spirators.    B.  V.  O^Donnell    yu.  704 

letter    addressed    to  prisoner  and 

found  in  his  house  after  his 
apprehension,  plainly  relating 
to  the  conspiracy,  admissible, 
though  no  evidence  it  was 
written  by  co-conspirators. 
H.M,  Advocate  v.  Hunter     iii.  1284 

letters  between  conspirators.    See 

B,  T.  Grant,  &c  -  yu,  534 

9.  Felonious  compasaing  under 
11  and  12  Vict.  c.  12  expressed 
by  publishing  printing  or  writ^ 
ing,  or  by  overt  act  or  deed. 
Evidence  of.  See  Treason, 
Tbeason  Felony  7. 

8.  Libd. 

Evidence  of  a  document  which  has 

been  published  being  in  the 
handwriting  of  A  is  prima  facie 
evidence  of  pubUcation  by  A. 
B.  V.  Lovett    -  III.  1178, 1182 

sale  of  a  libel  in  the  defendant's  shop, 

and  appearance  of  his  name 
on  title  page  is  evidence  of 
publication.  B,  v.  Hethering- 
ton        '  -  -  lY.  563 

And  see  Libel. 

4.  Prisoners*  deckartttion9,writmgf 
conduct. 

On  indictment  for  treason  by  levy- 
ing war,  speeches  made  by 
prisoner  several  months  before 
alleged  levying  of  war  admis- 
sible.   B,  V.  Smith  O'Brien     -  th.  1 

See  TuBAS0N,T&KA80N  Fklont  5. 

-  papers  found  on  prisoner  or  in  his 

possession  at  time  of  arrest  iv.  1045 ; 

Till.  938 
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docnments  foand  in  locked  port- 

manteaa  belonging  to  the  pri- 
soner after  his  arrest  admissible  vii.  1 

— ^  statements  by  prisoner  generally 
inadmissible  for  defence,  it. 
▼.  Smith  O'Brien,  R.  v. 
G'DotineU  -  yii.  264,  650 

—  an  article  in  a  newspaper  having 

been  read  by  the  Crown  as  evi- 
dence of  conjipiracy,  the  defence 
may  qualify  it  by  reading  an- 
other article  in  the  same  paper. 
B.  V.  O'Connell  -  v.  289 

on  indictment  for  sedifioas  libel,  evi- 
dence of  the  defendant's  general 
character  and  opinions  on  sub- 
jects connected  with  the  alleged 
libel  admissible  in  his  favour 
to  show  the  general  character 
of  his  publications  and  opinions 
on  such  subjects.  Evidence  of 
speech,  made  and  published  some 
years  previously,  admissible  in 
his  favour  on  the  same  grounds. 
B.  V.  Cobbett    -  -  II.  789 

-*—  of  past  conduct  of  prisoner  admitted 
for  defence  against  charge  of 
felonious  compassing.  R,  v. 
Duffy  ...  VII.  927 

5.  Declarations  of  deceased  per- 
sons —post  litem  motam — against 
interest. 

— —  Entry  in  a  prayer  book  by  one  of  the 
parties  deceased  admissible  as  a 
declaration  by  one  of  the  parties 
that  there  was  a  marriage  but  not 
to  prove  the  marriage. 

a  solemn  declaration  by  one  of  the 
parties  deceased  in  a  will  as 
to  fact  of  marriage,  made  after 
proceedings  to  annul  the  mar- 
riage inadmissible. 

a  declaration  by  deceased  clergyman 
that  he  peiformed  the  ceremony 
under  circumstances  rendering 
him  liable  to  prosecution,  not 
admissible  as  a  declaration 
against  interest,  such  interest 
not  being  pecuniaT7.  The 
Sussex  Peerage  -  -  vi.  79 

6.  Foreign  Law. 

—  A  Roman  Catholic  bishop  admissible 

as  to  matrimonial  law  of  Rome, 
peritus  virtuie  qfficii  ib, 

7.  Public  Acts. 

— —  Documents  relating  to  revenues  of 
the  Crown  or  Duchy  of  Corn- 
wall are  public  acts,  and  admis- 
sible, though  not  made  between 
the  parties  and  their  proxies. 

See  CosKWALL  (Ducht   op)^ 
Judicial  Notice. 


EYIDESCE—cont, 

8.  Practice. 

Defendant  not  allowed  to  read  ex- 
tracts from  newspapers  to  uefa.- 
tlve  allegations  in  the  indict- 
ment.   R.  V.  Carlile,    •  Ji.  459 

official  communications  privileged  . 

IV.  1050 ;  V.  208 

a  refusal  to  make  informer  disclose 

source  of  information  where  it 
would  expose  third  party  to  risk 
of  assassination.  R.  v.  Smith 
O'Brien  -  -  -  vii.  3 

prisoner  not  entitled  to  statement  of, 

before  trial.    R.  v.  Howell     iii.  1088 
See  Trial. 

cross-examination.-— what    may  be 

put  to  witness  in — rebutting 
evidence  The  Queen's  case        i.  134C 

of  one  of  the  parties  indicted  if 

admissible,  nolle  prosequi^  yer- 
dict  of  acquittal.  R,  v. 
O'Connor  -  iv.  1030 

of  witnesses  ordered  out  of  Court  iii.  563 

1194 
^—  evidence  ^t  a  previous  trial  for  same 
ofifence   read    over,   with    de- 
fendant's assent.  JR.  y.  Lovett  iii.  1179 

admission   of    fresh  evidence    on 

appeal  to  Privy  Council  iii.  596 

-^—  Prize  Courts  not  bound  by  munici- 
pal rules  of  evidence.  The 
Franciska         -  -         viii.  349 


9.  Discovery. 

Production  of  documents  enforced 
against  agents  of  revolutionary 
government  in  absence  of 
principals.  Liability  to  penalties 
abroad  no  ground  for  refusing. 
Apprehension  of  proceedings 
under  Foreign  Enlistment  Act, 
1819,  59  Geo.  8.  c.  69.  no 
ground  for  refusal  by  Corpora- 
tion. King  of  Two  Sicilies 
V.  Willcox         -  -         VII.  1049 


EXCEFTIONS. 

See  Bill  of  Exceptions. 

EX  OFFICIO  INFOEHATIOHB- 

See  Invobmations. 

EXPEHSES- 

Of  witnesses  in  criminal  cases  i.  374ll 
of  special  jurors      -  -        iii.  542n 

EXTEADITION  —  Discharge  of  pri- 
soner committed  for,  under  de- 
fective warrant.  Ex  parte  Bes- 
set         '  -  -  VI.  1105 

American  Treaty  of  1842.  not  retro- 
spective.   Ex  parte  Clinton    vi.  1105 

EXTRA  —  TEBBITOBIALITY  OF 

SHIPS  OF  WAR    '  II.  160 
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FACTOR — ^liability  for  cust^HUs  duties 

of         -  -  -  n.  136 

FACTOBIES— Marriages  celebrated  in 

British  factories  abroad  1. 1066 

FARM  LABOUBEBS-Biots  by       n.  472 
FBI&NED  ISSUES— Abolition  of     i.  281n 

FELONT. 

See    Indictment.      Tbbason, 

Treason  Felony. 
FIBE-ABMS. 

See  Arms. 

"  FITTING  OUT."  See  Fobbign  En- 
listment Act. 

FLAGS— Bayley,  J.,  remarks  as  to  sig- 
nificance of     -  -     1.477,483 

— —  evidence  as  to,  \n  B,  v.  Dew- 
hurst       I.  543,  560,  567,  583, 594 

in  H,  V.  Edmonds       -  -  r.  810 

non-production  at  trial  of, 

8ee£yn>BNCB  1. 

FOBEION  ENLISTMENT  ACT- 

(59  Geo.  8.  e.  69).  The  captor 
(a  British  subject)  of  a  vessel, 
condemned  in  a  foreign  prize 
court  as  prize  of  war,  is  not 
liable  to  an  action  in  an  English 
court  on  the  srround  that  his 
militaiy  service  was  a  breach 
of  the  Foreign  Enlistment 
Act.  But  the  captor  could 
not  set  up  as  a  defence  to  such 
action  that  the  captured  vessel 
was  itself  employed  in  contra- 
vention of  the  Foreign  Enlist- 
ment Act  without  averring  that 
he  seized  the  vessel  on  behalf 
of  the  Crown  of  England.  Do- 
bree  v.  Napitr  -  -  in.  621 

—  ruled  an  offence    under    s.  7   to 

"equip,  furnish,  and  fit  out," 
&c.,  a  ship,  so  fiur  as  that  by 
putting  arms  on  board  she  would 
be  ready  to  go  into  action.  JR. 
V.  Granaielli    -  -  vii.  979 

cases  and  authorities    vii.  979lL,  u-  640lL 

proceedings  under,  taken  by  For- 
eign Governmentb  tii.  «'&.,  102711 

See  International  Law;  Nbd- 

TBALITr. 

a  corporation  is  not  indictable  under. 

King  of  Two  Sicilies  v.  WtUcox 

VII.  1049 
FOBEIGN     JXTBISDICTION  —  In 

British  Protectorates,  see      viii.  433ll 

FOBEIGN  HABBIAGES.  See  Con- 
flict ov  Laws 

FOBEIGN  FBIZE  COUBT— The  sen- 
tence of  a  foreign  court  of 
competent  jurisdiction  con- 
demning a  neutral  vessel  taken 
as  prize  of  war  or  ibr  breach  of 
blockade  is  conclusive  against 
all  the  world,  and  no  English 
court  can  call  in  question  the 
propriety  or  grounds  of  such 
condemnation.  Vcbree  ▼.  No- 
pier  -  •         in.  621, 643 


FOBEIGN  SOVEBEIGNa  . 

1.  Actions  by, — By  certain  trea* 
ties  France  agreed  to  pay  to 
Spain  a  sum  of  money  to  be 
distributed  among  such  Spanish 
subjects  as  had  claims  against 
the  French  Government.  M., 
an  agent  appointed  by  the  King 
of  Spain,  deposited  with  H.  and 
W.  in  London  a  part  of  the 
money  received  firom  the  Go- 
vernment of  France.  M.  refused 
to  deliver  the  money  to  the  King 
of  Spain.  Bill  filed  in  the  name 
of  the  King  of  Spain  for  dis- 
covery, aoeount,  and  payment  of 
the  money  into  court.  Held: 
The  foreign  Sovereign  eoold 
mMwfRm  the  suit:  An  ambas- 
sador cannot  sne  on  behalf  of 
his  Sovereign:  The  Coart  of 
Chancery  could  not  enforee 
against  the  King  of  Spain  the 
trust,  if  any,  created  by  the 
treaties:  That  the  Spanish 
claimants  need  not  be  made 
parties  to  the  suit.  KingofSpaim 

V.  HuUet  amd  Widder   -  ii.  306 

—  right  of,  to  follow  property  removed 
to  this  oountry  by  rebeUkms 
subjects  ;  not  necessary  to  make 
rebellious  government  parties. 
King  of  Two  Sicilies  v.  WiO- 
cox       ...        vn.  1049 

-^-^  action  by,  cases  as  to       ii.  3189,  ▼^^  53ll 

2.  Actions  against, — No  action  lies 
against  foreign  sovereign,  who 
is  also  a  British  subject,  for  acts 
done  in  sovereign  character 
abroad — guars  as  to  acts  done 
in  character  of  subject  here. 
Duke  of  Brunswick  v.  King  of 
Hanover  -  -  -vi. 


action  against,  cases  as  to  -  vi  33ll 

British  subject    See  above>  and    vi.  6511 

plea  to  action  against*  bad  for  not 
stating  that  the  defendant  was 
sovereign  at  the  date  of  action. 
Mundeny,  The  Duke  of  Bruns- 
wick    ...  YI.403 

no  action  lies  against  foreign 
Sovereign  in  his  public  capacity, 
nor  can  his  goods  be  attached. 
Wadsworth  v.  The  Queen  of 
Spain  -  -  .  vni.  53 

later  cases  -  -  .         vm.  531L 

may  obtain  prohibition  agahist  at^ 

tachment,  without  appearing    -        i6. 
Iiord  Campbell's  all^d  dictum  in 
Wadsworth  v.   The   Queen  of 
Spain  as  to  private  debts  of  mz.  6^ 
remedy  against,  by  reprisals  vm.  78 

not  bound  to  take  notice  of  Eng- 
lish municipal  law — ^servioe  un- 
der in  breach  of  Foreign  Enlist- 
ment Act.  See  Foreign  En- 
listment Act,  Pjunoipal  and 
Agent  .         -  <.  ni.  644 
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FOBEIGN  SOYlSSUlGiSS-cont, 

8.  Offences  agtUnttf  in  this 
country — ^Lord  Campbell  in  B* 
V.  Bernard        -  -      Tin.  1060 

And  see  i&.  -  -     nii.  89111  109611 

FOBEIGN  STATE— Recognition  of, 

authorities  as  to  -    ii.  987,  999 

judicial  notice  of         ii.  987, 1000 ; 

▼in.  435ii 

sovereign  status,  certificate  of  Secre- 
tary of  State     -  -       Tin.  435ll 

— ^  nnrecognised,  existence  how  proved     < 

n.  987 
dealing  in  secnrities  of,  illegal 


n.999 

'■^—  loans  to  rebellious  subjects — it  was 
contrary  to  the  law  of  nations  for 
persons  in  England  to  enter  into 
engagements  to  raise  money  to 
support  the  subjects  of  a  €rO- 
vemment  in  amit^r  with  our  own 
in  hostilities  against  their  Go- 
Temment,  and  no  right  of  action 
could  arise  out  of  such  a  trans- 
action. De  WutzY.  Hendricks  ii.  126, 

127n 

— ^—  loans  and  subscription  to  belligerent 
states — opinion  that  subscrip- 
tions would  be  illegal,  contrary 
to  law  of  nations,  and  a  misde- 
meanour, but  not  commercial 
loans     ^  -  -  II.  1013 

rOBEIGNEB— See  Alien;  Act  of 
State    and  War;     Murdeb. 

FBANCHISE  -7-  Right  to  appoint 
coroner  in  Duchy  of  Lancaster. 
Jewistm  t.  Dyson         -  -    ti.  1 

'■^—  right  to  bona  vacantia  passed  under 
grrant  of  jura  regcUia  in  Duchy 
of  Lancaster,  Dyke  t.  Wal' 
ford      -  -  -  TI.  699 

See  Lancaster,  Ducht  of. 

grant  of  port  and  petty  customs — 

receipt  of  dues — evidence  of  ex- 
tent of  port.  Mayor  of  Exeter 
V.  Warren        -  -  vi.  1104 

Lord  Warden  has  franchise  of  royal 

fish  in  the  Cinque  Ports  11. 1014 

—  a  prescriptive  title  to  wreck  could 
not  be  supported,  where  it  ap- 
peared that  such  wreck  was  in 
the  Crown  in  the  reign  of 
Charles  I.      Alcock  v.    Cooke 

II.  327  at  p.  333 

-^—  rules  of  constmction  to  be  applied 

to  ancient  frauduBes     -  ti.  468 

See     Prescription,     Pitblic 
Office. 

JBENCH    REPUBLIC— Address  of 

Irish  Confederation  to  -  ti.  582 

FRENCH  BEVOLUnON  OF  1848 

— Beferenoes  to    ti.  646n,  748,  840 


FTJGITIYE  SLAVES.  See  Suitery. 
GENERAL    ASSEMBLT-Act  of 

ultra  vires.     See  Church  of 
Scotland. 

&ENEBAL  CONVENTION-Of  the 

working  classes  iii.  1165, 1170 

GENERAL  ISSUE. 

See  Trespass. 

GENERALITY-    See  Indictment  8. 

GIBRALTAR—History  of  title  to  land 

in  -  -  -  III.  594 

-^—  charters  of  justice  to  -         iii.  598lL 

capitulation  and  cession  of  in.  60311 

-^—  law  of  England  prevails  in  -  m.  604 

GOVERNMENT  OF  THE  ARMT. 
See  ArmT. 

GOVERNOR  (COLONIAL). 

See  CoLONiAi«  Qoternok. 

GOVERNOR  OF  GUERNSEY— See 
Channel  Islands. 

GRAND  JURY. 

See  JuRT. 

GRANT  (CROWN)— The  Crown  is  an 
exception  to  the  general  rule  as 
to  the  construction  of  grants 
against  the  grantor,  and  grants 
to  which  the  Crown  is  a  party 
are  to  be  construed  in  faTour  of 
the  Crown.  The  BloomfUld 
Peerage  Claim  -  -  11.  905 

Crown   grant    of     the    exclusive 

right  to  print  books  involves  the 
right  and  duty  to  exclude  all 
o&ers  from  circulating  as  well 
as  printing.  This  right,  when 
granted  by  patent  to  others,  is 
not  limited  by  the  addition  in 
the  patent  of  an  express  prohibi- 
tion against  importation  from 
beyond  the  seas.  Manners  t. 
King's  Printer-  -  11. 215 

And  see  Coptrioht  (Prero- 
oatite). 

— —  King  is  deceived  in  his  grant 
when  he  purports  to  give  what 
he  cannot  give  accordmff  to  the 
terms  of  the  grant,  as  where  he 
purports  to  grant  in  possession 
land  of  whidi  he  has  only  the 
reversion ;  but  if  a  lease  of  land 
is  recited  in  a  grant,  and  the 
grant  purports  to  convey  the 
und  in  possession,  the  grant  is 
good,  as  the  recital  shows  that 
the  grant  was  intended  only  to 
take  effect  in  reversion. 

The  lease  to  J.  L.  being 
a  lease  enrolled  for  a  term  of 
years  unexpired  at  the  time  of 
the  grant  to  0.  H.  and  others, 
and  not  being  recited  therein, 
the  grant  to  C.  H.  was  void. 
Alcock  T.  CooA  -  II.  327 
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GRANT  (CROWN)-^on<. 

a  grant,  for  life,  to  C.  H.  of  the 

office  of  collector  of  rents,  re- 
venues, See.,  at  a  salary  ex- 
ceeding the  annual  value  of  such 
rents  and  re  venues,  the  deficiency 
being  charged  on  the  hereditary 
revenues  of  the  Crown  of  Scot- 
land, though  purporting  to  be 
the  grant  of  an  office,  was,  in 
fact,  the  grant  of  a  pension  to 
endure  beyond  the  life  of  the 
Boyal  granter,  and  was  so  far 
an  illegal  alienation  of  the 
Crown  property.  Lord  Ad' 
vacate  v.  Dunglas         -  iv.  737 

charged  on  hereditary  revenues  if 

within  statute  De  Doras  ii.  671ll 

And  see  Franchise,  Fen- 
sioir,  Prescription,  Public 
Office. 

GREAT  SEAL — Commission  under. 
See  Treason, 

of  Great  Britain      -  -     I.  658,  665 

Scotland        -  -    1-658,665 

United  Kingdom         -    i.  658,  665 

—  provisions  in  Act  of  Union  as  to       i.  658 

GRENADA— Cession  of         -  ii.  415 

GUERNSEY— See  Channel  Islands. 

TTATITgAS  CORPUS- Writ  of,  at  com- 
mon law  not  granted  as  of 
course  -  -  -  1. 1346 

I  issue  by  Supreme  Court  of  Bom- 
bay; refusal  of  Governor  and 
Council  to  enforce         -  ii.  1002 

-^^  the  presence  of  only  one  Commis- 
sioner when  the  verdict  on  an 
indictment  for  misdemeanour 
was  given  was  not  a  ground  for 
granting  a  writ  of  haheas  cor- 
pus for  the  discharge  of  the  de- 
fendant in  execution  of  judg- 
ment.    B.  V.  Carlile     -  ii.  459 

—  a  writ  of  habeas   corpus  ad  subji- 

ciendum at  common  law  may  be 
issued  in  vacation  and  be  made 
returnable  in  vacation  (at  cham- 
bers), 
the  court  or  a  judge  may  allow  or 
direct  an  amen<bnent  of  the  re- 
turn even  after  it  has  been  read  or 
filed,  or  after  judgment  there  on. 

for  the  purposes  of  the  motion  the 
return  must  be  received  as 
primd  facie  true,  and  the  court 
will  not  require  it  to  be  verified 
by  affidavit. 

the  court  may  grant  a  rule  nisi  for 
an  attachment  against  a  person 
-who  makes  a  false  return,  and 
will  amend  the  return,  but  the 
attachment  will  not  issue  if  it 
be  shown  that  there  was  no  such 
wilful  falsehood  as  may  be  a 
contempt  of  court.  Per  Lord 
Denman,  L.C.J.,  quare  whether 


HABEAS  CORFUS-cont. 

on  an  affidavit  of  falsehood  pro- 
ceedings to  quash  the  letam 
may  not  be  directed. 

the  return  need  not  set  out  the 
indictments,  warrants,  or  other 
documents  the  effect  of  which 
it  purports  to  state. 

an  affidavit  in  support  of  the 
application  was  necessary  from 
the  party  who  claimed  the  writ, 
or  else  an  affidavit  from  some 
other  person  to  the  effect  that 
the  party  on  whose  behalf  the 
writ  is  claimed  is  so  coerced  aa 
to  be  unable  to  make  an  affi- 
davit. The  Canadian  Pri- 
soners' Case  -  III.  963 
See  Pardon. 

where  it  is  returned  that  prisoner 

is  detained  under  warrant  of  the 
Speaker  specifying  that  he  had 
been  committed  for  contempt  by 
the  House  of  Commons,  but  not 
specifying  the  reasons,  the  re- 
turn is  conclusive.  Case  of  the 
Sheriff  of  Middlesex  •  in.  1239 
And  see  Privilege,  Parlia- 
mentary. 

runs    to   Jersey.      Will    not   be 

quashed  for  matter  properly  re- 
turnable to.  Commitment  by 
competent  court  cannot  be  ques- 
tioned on.  In  re  Cams  Wil- 
son      -  -  -  "n.  133 

runs  to  Isle  of  Man,  but  will  not 

issue  to  bring  up  prisoner  under 
legal  sentence  there.  In  re 
John  Crawford  -  vii.  961 

may  be  issued  by  Chancellor  in 

vacation,  runs  to  Jersey  at  com- 
mon law.  In  re  Belson  vii.  1132 
— —  a  commitment  under  a  commission 
of  rebellion  is  not  a  criminal  or 
supposed  criminal  matter  within 
the  Habeas  Corpus  Act,  1679, 
SI  Cha.  2.  c.  2. 
Cobbett  V.  Slowman      •     viii.  1075li 

HALF-PAY   OFFICERS— Not  sub- 
ject to  military  law       -  ii.  ^3 
See  Armt. 

'*  HEIRS  MALE  "—In  patents  ii.  669, 678, 

693,  711, 715 

"HEREDES  MASCULI"  n.741 

''  HEREDES  STJI HASCULI ''        u.  670 

HEREDITARY  REVEITUES— ^«- 

Lord  Campbell :  The  surrender 
of  the  hereditary  revenues  to  the 
use  of  the  public  at  the  begin- 
ning of  a  new  reign  does  not 
operate  beyond  the  life  of  the 
sovereign  making  the  surrender. 
Z^rd  Advocate  v.  Dunglas        iv.  76S 

statutary  provisions  as  to  English 

and  Scotch        -  -  -        ib» 

charges  on. 

Bee  Grant  Pension. 
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HEBIOT^-^  Justification  of  Beizure  under 

anthority  of  lord  of  manor       iii.  646 

HIGH  SEAS. 

See  Admi&altt  Jusibdiction, 
Murder,  Piraot,  Sbakch, 
Ship  ov  War. 

HIGH  TREASON. 

See  Treason  ;  Treason  Felony. 

HISTOBY— Bight  of  counsel  to  refer 
to  matters  of.  See  R.  v.  Dcm- 
ling,  B,  y.  Duffy  -  ni.  390,  917 

HONDVBAS-  Military  command  in. 
See  Arky. 

HONOUBS,  DESCENT  OF. 

differences  between  offices  and         n.  699 

HOUSE  OF  COMMONS— PrivUeKes  oF. 
See    pRiYiLEOBy    Parliaicbn- 

TARY. 

Speaker  of.  Judicial  notice  taken  of 

his  office  -  -         III.  1255 

warrants  of  commitment  by. 

See  pRiTiLBGB,  Parliamen- 
tary. 

Payment  of  Members      i.  868 ;  ni.  1083 

Property    Qualification,    trial    for 

false  declaration,  abolition  of  iii.  1083 ; 

VIII.  1091 

—  Reform  Agitation.    See  H.  t.  Bur- 

dett,  R.  y.  HutU^  R.  v.  Edmonds^ 
Redford  T.  BirUy,  &c.  1. 1, 171,  785, 

1071 

—  —  Bayley,  J.'s,  remarks  as  to     i.  478, 

599,  942 

—  —  motions  by  Sir  P.  Burdett  as  to  i.  41n 

— -  Pitt's  speeches  as  to  -     i.  847,  873 

Bristol  Riots  -  -        iii.  1,  &c. 

references  to  iv.  320, 1129 ;  v.  396 

—  proposed  creation  of  peers  vui.  501ll 

HOUSE  OF  LOBDS— The  judges  can- 
not be  required  by  the  House  of 
Lords  to  give  their  opinion  upon 
a  Bill  not  yet  pass^  into  kw, 
but  they  may  be  called  on  to 
assist  the  House  by  giving  their 
opinions  on  abstract  questions  of 
existing  law.  R,y,  M'Naughtim 

IY.847 

right  to  acquire  attendance  of  the 

Judges,  and  to  separate  answers 
when  they  differ  -  viii.  212 

discussion  as  to  Lay  Peers  voting 

on  judicial  questions         v.  911,  913n 

jurisdiction  in  peerage  claims         ii.  700 ; 

HI.  1261 

—  jurisdiction  as  to  a  patent  creat- 

ing baron  for  life  with  seat  in 
Pailiament  without  reference 
from  Crown        vui.  524,  545,  567< 

696,  716 

_  -—  standing  order  -         viii.  717 

'  ■     refuses  to  consult  the  Judges 

VIII.  645 
— —  •«««  adjudges  that  such  patent  can- 
not coiSer  a  seat  in  the  House  of 
Lords  -  -  -  VIII.  719 

91500. 


HOUSE  OF  LOBDS— con^ 

-— »  jurisdiction  in   Scotch   and   Irish 

Peerages  -  -      viii.  728ll 

—  right  to  enforce  issue  of  writs  to 
all  members  by  refusing  to  pro- 
ceed to  business  -  viii.  700 

how  new  peer  takes  his  seat  in     viii.  664 

See  Appellate  Jurisdiction  ; 
Peerage. 

HOUSEHOLD,  BOTAL  —  Composi- 
tion of  in  188 1  -        II.  490,  495,  ^' 

HOUSES     OF    PABLIAMENT- 

Claim  arising  out  of  burning  of 

nr.769 

ILLEGAL  ACT  — Boer  of,  cannot 
claim  assistance  of  court  of  law 
to  enforce  it      -  -  iii.  644 

legal  abroad,  illegal  here    -  -        ib. 

See  Conflict  ov  Laws, 
Foreign  Enlistment  Act, 
Principal  and  Agent. 

INDEPENDENCE— Recognition  of. 
See  Foreign  State. 

INDIA  (EAST  INDIA  COMPANY) 

—Land  tenure  in,  introduction 
of  English  law,  descent  of  land 
among  British  subjects.  Jvree- 
man  v.  Fairlie  -  -  ii.  1000 

disability  of  aliens  to  hold  real  pro- 
perty not  introduced  into  Ben- 
gal. Mayor  of  Lyons  v.  East 
India  Company  -  iii.  647 

-^—  the  Statute  of  Mortmain,  9  Geo.  2. 

c.  86.  did  not  apply  to  India    iii.  714ll 
See  Colony. 

— -  assumption  of  sovereignty  in        lU.  707, 

70711 

East   India    Company — grants    of 

booty  to,  claim  to  share  in         ii.  961 
'   booty  in  India  belonged  to  Crown. 
Alexanders, Duke  of  Welling^ 
ton  '  '  '  II.  763 

— military  forces  of,  27  Geo.  2. 

c.9.      -  •  -    u.  190, 197 

seixure  of  property  of  native  ruler 

an  act  of  war  not  within  juris- 
diction of  municipal  courts. 
Bedreechund  v.  Elphinsione      u.  379 

—  information  on  behalf  of,  by  East 
India  Company,  who  had  de- 
feated Peishwa  in  war,  and  as- 
sumed sovereignty  of  his  terri- 
tories, to  recover  monies  the 
property  of  the  Peishwa.  Evi- 
dence of  assumption  of  sove- 
reignty. No  distinction  between 
public  and  private  property  of 
Peishwa.  King,  on  prosecution 
of  George  Norton,  Sfc,  against 
Bedreechund  -  -    ii.  1003 

INDICTMENT. 

1.  Caption. 

Not  included  in  copy  of  indictment. 

R,  V.  CCqnnell  -  -   v.  28 

■  need  not  aver  that  grand  jurors 
were  sworn  and  cluurged.  R,  v. 
Martin  -  -  vi.  925, 1091 

3  \ 
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nrDICTMEITT-HJoiK. 

— -"  not  bad  for  averring  that  trial  was 
held  before  three  judges  "  nomi- 
nated and  appointed"  by  a 
commiasion  directed  to  them  and 
others.    /?.  y.  Smith  O^Brien  - 

—  power  of  court  to  amend     • 


YII.  3 

ih. 


2.  Copy, 

•  in  treason  •  -  -  i.  673 

And  see  Treason,  Treason 
Felont  8. 

-  no  right  to  copy  of*  in   Treason 

Felony.    R,  y.  Mitchel  n.  599 

-  in  felony,  prisoner  not  entitled  to 

copy  of,  but  to  have  it  read  over 
once  before  arraignment;  and 
practice  after  arraignment  to 
allow  prisoner's  counsel  to  see 
indictment  and  names  of  wit- 
nesses on  the  back.  R.  v. 
Dawling  •  -  vii.  381 

-  iu  misdemeanor      •  -  i.  615lL 

-  copy  under  60  Geo.  8.  may  be  com- 

pared with  oiiginal— -does  not 
mdude  caption  or  names  of  wit- 
nesses on  back  of  bill.  R,  v. 
aConnell         -  -         T.  24,  28 

-  names  of  witneseea  on  back  of,  not 

given  in  Ireland  -  •  v*  56 

•  English  practice      -  •  *  ▼•  61 

8«  Uneertainii/,    Duplicity,    Re- 
pugnancy, 

'  On  motion  in  arrest  of  judg- 
ment on  the  gn)und  that  the 
information  averred  the  libel 
to  have  been  published  of  and 
concerning  the  Government,  but 
did  not  expressly  aver  the  acts 
which  the  libel  impugned  to 
have  been  done  by  or  by  order 
of  the  Government,  and  on  the 
ground  of  want  of  certainty  in 
tlie  description  of  the  troops 
referred  to,  held  that  the  infor- 
mation was  sufficient  after  ver- 
dict. As  to  what  certainty  in 
pleading  is  necessary,  see  the 
judgment  of  Abbott,  C.J.  R. 
Y,Burdett  -  -        1.1,157 

•  alleged  uncertainty  in  i?.  v.  Williams 

1. 1291 

counts  bad  for  uncertainty        rv.  1247n  > 

▼2,779 

See  CoNSPiBACT,  I, 

objections  to,  for  insufficiency,  du- 
plicity, repugnancy,  generality, 
want  of  colloquium,  innuendoes, 
and  averments  in  indictment 
under  11  &  12  Vict.  c.  12.  See 
TjtsASON,  Treason  Felon  t  (  7) . 

use    of    *' felonious"   in.    Martin 

./«.    -         -  -  VI.  925 


I 


INDICTMENT— c<m<, 

overt  acts  not  essential  parts  of  in- 
dictment for  conspiracy.  R. 
V.  (yDmndl    -  -  vn.  637 

— *-  bad  overt  acts  in  indictment  under 
11  &  12  Vict.  c.  12.  qoashed    - 

t».  Tu.  846 

4.  Joinder,  Merger.^- 

-^—  Joinder  in  felony  under  1 1  &  12  Viet. 
0.  12,  good,  of  counts  for  com- 
passing to  depose  the  Queen,  &c.» 
and  for  compassing  to  levy  war, 
&c.    R.Y,  Mitchel      -  ▼1.599 

— —  in  misdemeanor,  of  counts  for 
seditious  words,  unlawful  as- 
sembly, and  riot  Crown  not 
put  to  election,  unless  embarras- 
sing.   R,  V.  FueeeU     -  vi.  723 

— ^  objection  confined  to  felony  - 1.  573 

of    misdemeanor    and    felony — ^in 

Scotland  it  is  competent  to  join 
a  charge  of  felony  under  11&  12 
Vict.  c.  12.  with  charges  of  con- 
spiracy and  sedition  at  common 
law.  R,  V.  Cumming  -  vii.  485 
count  for  conspiracy  not  bad  be- 
cause one  of  overt  acts  averred 
would  support  a  charge  of  trea- 
son. R,  V.  0*DonneU  vn.  837 
See  Conspiracy. 

5.  Venue. 

—  On  trial  at  bar        -  -  in.  17ll 

-— —  well  laid  in  treason  and  conspiracy 
wherever  an  overt  act  is  com« 
mitted  -  -  - 1. 152 

if  anyone  composes  and  writes  a 
libel  in  one  county  with  the  in- 
tention of  publishing  it,  and  if 
he  publishes  it  in  anouier  county, 
held  that  he  may  be  tried  in 
either  county,  and  the  Jury  may 
in  either  county  take  cognisance 
of  what  he  <£d  in  the  other 
(Bayley,  J,,  dubitante).  As  to 
a  distinction  in  this  respect  be- 
tween felony  and  misdemeanor, 
see  the  judgment  of  Abbott, 
C.J.,  on  motion  for  new  trial 
(p.  147).    R.  V,  Burden       1. 1,  124, 

136, 146-148, 15J 

——misdemeanor  consisting  of  several 
parts  might  be  tried  wherever 
one  part  was  done        -  - 1.  246 

7  &  8  Geo.  4.  c.  64.  s.  12     -  -  i.  148 

a  count  for  misdemeanor  containing 

no  statement  of  venue,  either  by 
special  reference  to  the  mar- 
ginal venue  or  otiierwise  was 
bad  at  conunon  law  after  ver- 
dict, although  a  venue  was  stated 
as  usual  in  the  margin  of  the 
indictment.  Such  delect  eoold 
not  be  cured  by  7  Geo.  4.  o.  64. 
8.  20,  because  it  did  not  ^ow 
local  jurisdiction. 
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INDICTMENT— ^on^ 

a  count  alleging  without  any  Btate« 
ment  of  yenue,  that  certain  per* 
sons  did  unlawfully  assemble, 
&c.,  and  then  charging,  with  a 
statement  of  yenue,  that  the  de- 
fendants did  "unlawfully  aid, 
abet,  assist,  comfort,  and  sup- 
port and  encourage''  the  said 
persons,  even  if  bi^  at  common 
law,  because  laid  as  regards  a 
material  fact  without  a  proper 
assignment  or  venue,  was  cured 
by  7  Greo.  4.  c.  64.  s.  20,  as  an 
imperfect  venue,  because  the  in- 
dictment showed  the  Court  to 
have  jurisdiction.  R,  v.  Fear* 
gus  (y  Connor  and  others  rv.  935 

provisions  of  14  &  15  Vict.  c.  100. 

s.  23      -  -  -  ih. 

— -  change  of,  in  R.  v.  Duffy  -  vii.  802|  &c. 

omission  of  name  of  Vill    -  - 1.  648 

—  specifying  parish,  but  not  ecclesias- 
tical division  of  iii.  1113, 1145 


6.  Pleadiiui  to.  Demurrer,  jrc— 

Plea  in  abatement  must  be  pleaded 
with  precise  and  exact  strictness 
— on  ground  that  witnesses  be- 
foregrand  Jury  not  duly  sworn  v.  3y  40, 

46,  787 

plea  to  ex  officio  information  that 
prisoner  had  been  indicted  for 
same  offence  and  nolle  prosequi, 
entered,  bad.  Plea  that  an  in- 
dictment was  pending  also  bad, 
R.  V.  Mitchel    -  -  vi.  545 

quanre  if  wrongful  refusal  to  furnish 
lists  of  jurors  and  witnesses  on 
trial  for  treason  according  to 
statute  can  be  raised  on  record 
by  way  of  plea  in  abatement  to 
indictment.    R.  v.  O'Brien 

VII.  18,  368, 371 

plea  in  abatement  for  disqualifica- 
tion of  grand  jurors  overruled. 
jB.  v.  Duffy      -  -  VII.  805,  811 

on  demurrer  claiming  final  judg- 
ment to  bad  plea  in  abatement. 
Court  may  give  right  judgment 
of  Respondeat  Ouster,  R,  v. 
Mitchd  -  -  VI.  545 

plea  of  autrefois  acquit     -  ii.  944 

demurrer  to  indictment  for  mis- 
demeanor allowed  to  be  with- 
drawn, notwithstanding  opposi- 
tion of  Attorney  General.  R.  v. 
O'Connell        -  -  n.  629 

on  demurrer  to  an  indictment  the 
Court  may  quash  overt  aots  in- 
su£Eloientiy  laid.    i?.  v.  i>«#y  vii.  845 

after  demurrer  to  indictment  for 
felony  prisoner  allowed  to  plead 
over.    R,  Y.Duffy       -  vii.  795 

—  overruled       -  -        vn.  79511 


INDICTMENT-«m/. 

prisoner  not  allowed  to  plead  to  part 

of  a  count  and  demur  to  the 
remainder.    R,  v.  Duffy         vii.  853 

7.  Trial,    Verdict.    Judgment.-^ 
Application  to  sever  refiised  zv.  1341 

—  right  to  traverse  in  misdemeanor      i.  47ll 

ni.  1089, 1149, 1177 

arraignment    not    complete    until 

prisoner  has  pleaded.  R,  v. 
Duffy   -  -  -VII.  799 

—  to  support   indictment  for  shoot- 

ing at  Harvey  Gamett  Phipps 
Tuckett,  not  enough  to  prove 
shooting  at  Harvey  Tuckett. 
jR.  V.  Lord  Cardigan   -  iv.  601 

alleged  variance  between  indictment 

and  verdict.    R,  v.  Williams    z.  1291 

—  a   verdict  finding    three   different 

conspiracies  where  only  one 
is  charged  is  bad.     See  Con- 

SPIRAOT  4. 

a  bad  finding  on  a  good  count  stands 
on  the  same  footing  as  a  good 
finding  on  a  bad  count.  R,  v. 
G'Connell        -  -  v.  1, 787 

after  verdict  finding  defendant  guilty 
on  good  and  bad  counts  a 
general  judgment  "  for  his 
offences  aforesaid  "  is  bad       ih,    v.  2, 

777f  et.seq. 

whether  a  judgment  ordering  the 
defendant  to  enter  into  recog- 
nizances for  the  space  of  seven 
years  next  ensuing  the  acknow- 
ledgment thereof  is  bad  for  un- 
certainty—Qu^re.     ib,     V.  792,  900 

'— ^-  form  of  judgment  of  transportation. 

Martin  Y.R,    •  -vi.  925, 1099 


8.  New  Trial. 
None  in  felony 


VI.  158x1 


9.  Arrest  of  Judgment, 

Court  will  not  arrest  judgment  gen- 
erally if  there  be  a  finding  on  a 
good  count,  but  may  arrest 
judgment  on  bad  counts.    jR.  v. 

(yConnell     v.  720,  852, 880,  885, 

893,  905 

rule  granted  for  uncertainty  in  in- 
formation and  verdict.    /?.  v. 
WiUiams  -  -  1.1291 

10.  Record,  Postea,  Error, 

The  circumstance  that  the  verdict 
was  not  entered  as  of  record  at 
the  time  it  was  given  was  not 
error.    R.  v.  Carlile   -  ii.  469 

continuances  v.  753,  791 ;  vi.  56211 

•  entry  of  partial  acquittal  unneces- 
sary.   R.  V.  O'Connell  v.  795 

3  A  S 


1463] 


O&neral  Index  of  Si^ects. 


[im 


IKDICTMElirr-oon^. 

entry  of  allocntus  in  treason.    jB. 

V.  Smith  O'Brien         -  -  vn.  1 

writ  of  errot  if  matter  of  grace        i.  979, 

1029 

—  the  plaintiff  in  error  could  not  be 

allowed  to  aver  in  contradiction 
to  the  record,  that  only  one  of 
the  Justices  named  in  the  com- 
mission was  present  when  the 
jury  gare  their  verdict. 

a  plea,  in  nullo  est  erratum,  is  no 
admission  of  the  fact  assigned 
for  error,  unless  it  could  be  pro- 
perly assigned,  and  is  well  as- 
signed, in  point  of  form. 

the  record  having  subsequently 
been  amended  by  consent,  the 
Court  could  not  rehear  the  case 
after  expiration  of  the  term  in 
which  judgment  pronounced. 
B,  y.  CarlUe    -  -  ii.  469 

motion  to  amend  pasted  refused     -  v.  717 

■        plaintiff  cannot  assign  errors  both 

in  law  and  in  fact         •  ii.  621 

as  to  what  may  properly  be  entered 

on  the  recoid  and  examined  in 
error.    Mansell  ▼.  B,  viii.  831|  861| 

866, 869,  870 

judgment  in  error  of  venire  de  novo 

V.  825 ;  VI.  168 

—  provisions  of  11  &  12  Vict.  c.  78, 

enabling  court  of  error  on  re- 
versing judgment  to  enter  right 
judgment,  or  remit  the  case  for 
that  purpose     -  -  -  v.  In 

INPOEMATION-Pleading  on  crimi- 
nal. 

See  Indictment. 

Pleas  to^  that  the  defendant  had 

been  indicted  for  the  same  of- 
fence, and  a  nolle  prosequi  en- 
tered, and  that  the  indictment 
was  still  pending,  held  bad  on 
demurrer.    B,  v.  Mitchel        yi.  646 

—  Ignoring  of  a  bill  no  bar  to  criminal 

n.944 

argument  by  Sir  F.  Bnrdett  as  to 

their  being  unconstitutional  -  i.  24 
-■      opinion  of  Hale,  C.J.,  as  to  -    i*  24 

of  Sir  Francis  Winnington      -    i.  24 

resolution  of  Committee  of  House 

of  Commons  in  1688  as  to  -  i.  25 
-^— -  right  of  Attorney  Greneral  to  give 

successive  notices  of  trial  in     -  i.  32n 

-.— —  statistics  as  to         •  -            1. 1385 

— —  when  granted          «•  •            1. 1293 

-~—  against  magistrates  -  -            1. 1347 

application    against  Manchester 

magistrates  for  -  -  i.  316n 

•-——against  magistrates,  for  neglect  of 

dnty      -  -  -  m.  26n 

^— «  denial  of  truth  of  libel  on  applica- 
tion for-  -  r.  1.1291 


INPOBJIATION-coii^ 

— ^  of  devenerunt  -  -  n.  136 

*— —  of  intrusion.    See  Intrusion. 
INFOBMEB— See  EviDENGK  8. 

INNUENDOES  —  Objection  for  want 
of,  on  indictment  under  11  &  12 
Vict.  c.  12.  See  Tbbjlsok, 
Tbeason  Felont7. 

INaUISITION— See  Cobonbr. 

INSANE—Treatment  of  the     -  it.  877 

INSANITY— Defence  of.     Ruling  of 

Lord  Denman  in  R,  v.  Oxford  it.  497 

1.  Partial  Insamty. 

— •  Answers  of  the  Judges  to  the  House 
of  Lords.  A  person  labouring 
under  partial  delusions  only,  and 
not  otherwise  insane,  who  did  the 
act  charged  with  a  view,  under 
the  influence  of  insane  delusion, 
of  redressing  or  revenging  some 
supposed  grievance  or  wrong, 
or  of  producing  some  public 
benefit,  is  punishable,  if  he  knew 
at  the  time  that  he%as  acting 
contrary  to  the  law  of  the 
land. 

if  a  party  labouring  under  an 
insane  delusion  as  to  existing 
fiicts,  and  not  otherwise  insane, 
commits  an  offence,  he  must  be 
considered  in  the  same  situation 
as  if  the  facts  in  respect  to  which 
the  delusion  exists  were  real. 

to  establish  a  defence  on  the 
ground  of  insanity  it  must  be 
clearly  proved  that,  at  the  time 
of  committing  the  act,  the  party 
accused  was  labouring  under 
such  a  defect  of  reason  from 
disease  of  the  mind,  as  not  to 
know  the  nature  and  quality  of 
the  act  he  was  doing,  or  if  he 
did  know  it,  that  he  did  not 
know  that  what  he  was  doing 
was  wrong.  If  the  accused  was 
conscious  that  the  act  was  one 
which  he  ought  not  to  do,  and 
if  that  act  was  at  the  same  time 
contrary  to  the  law  of  the  land, 
he  is  punishable. 

2.  Medical  Evidence, 

Where  the  defence  of  insanity 
is  set  up,  a  medical  witness  who 
never  saw  the  prisoner  before, 
but  was  present  during  the 
whole  of  Uie  trial,  cannot  in 
strictness  be  asked  his  opinion 
as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commis- 
sion of  the  alleged  crime;  or 
whether  the  prisoner  was  con- 
scious at  the  time  of  doing  the 
act  that  he  was  acting  contnuy 
to  law;  or  whether  he  was 
labouring  under  any  and  what 
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INSAinTT-«>n'. 

deluBion  at  the  time.  Such 
questions  InTolre  the  determi- 
nation of  the  truth  of  the  facts 
deposed  to,  irhioh  it  is  for  the 
jury  to  decide.  But  where  the 
facts  are  admitted  or  not  dis- 
puted, and  the  question  hecomes 
one  of  science  only,  such  ques- 
tions may  he  allowed  to  he  piit 
in  that  general  form,  though 
this  cannot  he  insisted  on  as  a 
matter  of  right.  R,  t.  M'JVaugh' 
ton        "  -  -  IV.  847 

—  and  see  jB.  v.  P(ite  -  -  -  viii.  1 

of  Sovereign.  Acts  of  State  during    ii.  33 

_  imputing  to  Sovereign 

•     See  Seditious  Libsl. 

INTENTION— On  Scotch  indictment 
for    sedition,    unnecessary   to 
prove  that  words  calculated  to 
excite,  &c.,  were  so  intended. 
R,  V.  Granty  &c.  -  vii.  507 

— < —  English  authorities  as  to    -         vii.  507n 
See  Libel. 

—  evidence  to  negative  criminal. 

See  EvipENCB  1. 

LNTEBEST — ^Declaration  against. 
See  Evidence  4. 

INTEBEST,  DISQUALIFICATION 
BY. 

See  Judge,  Jubt. 
Cases  on     -  -  -       viii.  109ll 

INTEENATIONAL  LAW~No  right 
of  action  can  arise  out  of  a 
transaction  contrary  to  Law  of 
Nations.  De  Wutz  v.  Hen- 
dricks  -  -  .  II.  126 

■         Law    of   Nations   recognised  and 
enforced    hy    our     municipal 
courts.    See  Wadaworth  v.  The 
Queen  of  Spain  ii.  136li;  vni.  63|53n 
See  Foreign  Sovereign. 

— -  breaches  of,  may  amount  to  mis- 
demeanor II.  1016 1  ^n.  979ii; 
viii.  322,  801n,  1060, 1097 

loan  to  rebellious  subjects  of  foreign 

state,  &c.    See  Eoreion  State. 

And  see  Arxed  Neutralitt; 
Belligerenct  ;  Bellige- 
rent Bights  ;  Blockade  ; 
Contraband  ;  Declaration 
OF  Paris  ;  Foreign  Enlist- 
ment Act;  Foreign  Prize 
Court  ;  Foreign  Sovereign; 
Foreign  State  ;  Ionian  Is- 
lands; Neutrautt;  Noti- 
fication, Diplomatic  ;  Pri- 
vilege, Diplomatic;  Prize 
Court  ;  Protectorate  ; 
Slavery  ;  Sovbreiontt  ; 
Trading  with  thb  Enemt; 
Treaties;  War. 

INTESTACY  —  Of      bastard.      See  ^ 

B0N4  VACAHJIiL. 


INTEITSION— On  property  of  Crown 


Information  of  - 
See  Palace  Botal. 


IV.  1376 


IONIAN  ISLANDS-When  under 
British  Protectorate  not  affected 
ipso  facto  by  British  declaration 
of  war  against  Bussia.  The 
Ionian  Ships    -  -         viii.  433 

Law  Officers*  opinions         -       viii.  1229 

history  of,  before  1815        -         viii.  435 

-—  Treaty  of  Paris  1815,  establishing 

British  Protectorate     -         vin.  436 

— —  —  Constitutional  Charter,  pur- 
suant to  -  -         VIII.  438 
martial  law  and  executions  in  1849 

VIII.  443n 

-^—constitutional  changes  in  1850   viii.  439ll 

— -  proposed  declaration  of  war  against 
Bussia  by  Great  Britain  on  be- 
half of  -  -  -         VIII.  476 

»—  Mr.  Gladstone's  mission  to  -      viii.  476lL 

united  to  Greece     -  -       viii.  476ll 

IBELAND  —  Introduction  of  English 

law      -         -         .  11.356,357 

grant  of,  to  Bobert  de  Vere         vin.  646 

Poyning's  Law      ii.  357  ',  vii.  329,  377, 

815 

—  Treaty  of  Union. 

See  Union  with  Ireland. 

—  information  for  conspiracy  to  as- 

semble riotously  in  Theatre 
Boyal,  Dublin,  and  to  insult  the 
Lord  Lieutenant,  the  Marquis 
of  Weilesley.  Feb.  S,  1823. 
See  R,  V.  Forbes  ii.  939 

trial    of    Daniel    O'Connell    and 

others  for  breach  of  10  Geo.  4. 
c.  1.  against  illegal  associations 
and  for  conspiracy,  Jan.  1881   ii.  629 
-——collection  of  rent  by  Catholic  As- 
sociation of       -  -  II.  1034 
Repeal  Agitation—Trizi  of  O'Con- 
nell  and  others   for    seditious 
conspiracy  1848-4         -  -      ▼•  1 
See  Index  of  Proper  Karnes, 

O'CONNBLL. 

-*—  Loyal  National  Bepeal  Association  y.  101, 

612 

meetings  of  v.  107, 149, 150, 153, 

156, 159, 165, 175, 183, 189, 198, 

205, 213 

— «  its  legality  questioned  •  v.  691 

Monster  Meetings. 

See  Index  of  Proper  Names, 

0*CONNELL. 

Repeal  Documents — ^"Address  to 
the  People  of  the  British  Em- 
pire"   -  -  -  V.  198 

"Instructions  for  the  appointment 

of  Repeal  Warders  and  Collec- 
tors of  the  Bepeal  Fund,  tlieir 
Duties,  &c."     -  -  V.  223 
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ntELAND— co»/. 

"Letter  of   the  Secretary  of  the 

Loyal  National  Repeal  Associa- 
tion, explanatory  of  the  new  card 
for  memherfl,  hy  the  author  of 
*  The  Green  Book/  printed  for 
circulation  hy  order  of  the  com- 
mitiee  of  the  Association  "         v.  229 

— ^  **  Plan  for  the  renewed  action  of  the 

Irish  Parliament "         -  v.  234 

—  "  Rules  to  he  ohserved  hy  arhitra- 

tors  in  districts  whereof  the 
people  may  choose  to  suhmit 
their  disputes  to  arhitration  "     y.  237 

—  "  Report  of  the  Sub-Committee  ap- 

pointed on  the  17th  day  of 
August  1843,  to  consider  and 
report  on  the  adoption  of  a 
general  system  of  arhitration 
throughout  the  country  "  y.  239 

—  form  of  proclamation  -  v.  206 
— —  form  of  testimonial  -  v.  206 
— -  reports  of  Repeal  Association  v.  639,  642 

—  proceedings  against  Charles  Gavan 

Duffy  for  seditious  libel,  April 
28,  1846  -  -  vi.  303 

Young  Ireland  Movement — Irish 
Confederation  founded  hy  se- 
ceders  from  Repeal  Association, 
Jan.  13,  1847    -  -  vi.  674 

— —  Prevention  of  Crime  and  Outrage 

Act  (11  &  12  Vict.  c.  2.)         VI.  1108 

— —  Limerick,  Ennis,  and  Clonmel 
Special  Commissions,  January 
1848      -  -  -  Yi.  1108 

^— -  first  number  of  John  Mitchel's 
United  Irishman,  Feb.  12,  1848 

YI.  646n 

—  meeting  of  Irish  Confederation  to 

vote  address  to  French  Repub- 
lic, March  15    -  -  yi.  682 

Treason  Felony  Act  (11  &  12  Vint. 

c.  12.)  passed  April  22  -  yi.  699ll 

-»—  Mitchel's  Limerick  speech,  April  29  vi.  602 

-^—  proceedings  against  Mitchel  for 
seditious  libels  in  the  United 
Irishman,  May  8-10      -  yi.  646 

Mitchel's  arrest  for  felony.  May  13  yi.  670 

«—  trials  of  Smith  O'Brien  and 
Meagher  for  seditious  speeches 
at  meeting  of  March  15,  May 
15-17    -  -  -  VI.  671 

trial  of  Mitchel  for  treason  felony, 

May  22-27        -  -  yi.  699 

— —  first  number  of  John  Martin's 
Irish  Felon  newspaper,  June  24 

VI.  993 

' first   number    of    O'Doherty  and 

Williams'  Irish  Tribune,  July  1 

•- —  arrest  of  Martin,  O'Doherty,  Duffy, 

&c.,  for  felony,  July  8,  9  vi.  893, 987 

—  proclamation  for  surrender  of  arms, 

July  18  -  -       YI.  1042n 

— —  Habeas    Corpus    Act    suspended, 

July  26  .  -       YI.  103311 


IBELAND— ^on<* 

—  outbreak  at  BaUingarry,  co.  Tippe- 

rary,  July  29    -  -  vi.  6M 

trial  of  Kevin  Izod  O'Doherty  for 

treason  felony,  Aug.  9,  Aug.  17, 

Oct.  30  -  -  -  VI.  831 

^-*  trial  of  John  Martin  for  treason 

felony,  August  14         -  yi.  925 

trial  of  William  Smith  O'Brien  for 

high  treason  at  the  Clonmel 
Special  Commission,  September 

1848  -  -  -  -  vn.  1 
trials  of  M'Manus,  O'Donohne,  and 

Meagher,  October  1848         yii.  1087 

—  proceedings  against  Charles  Gavan 

Duffy  for  treason  felony  at  the 
Commission  Court,  Green  Street,  ^ 
Dublin,  August  1848-February  ' 

1849  -  -  -  YTi.  795 

—  trial  before  Ball,  J.,  and  Lefroy,  B., 

February  14,  1849         -  vii.  861 

IRISH  coif  FEDERATE  CLUBS- 


Rules  of            -            - 

vn.  268 

IRISH  CONFEDERATiON  - 

VII.  48 

Rules  of      - 

▼n.  267 

IRISH  COUHCIL      - 

VII.  935 

IRISH  LEAGUE-Rules  of  - 

YII.  272 

ISLE  OF  MAN. 

See  Man. 

JAHAGIRS— Nature  of  -  ii.  439ll 

J  A  M  A  Tfl  A— Military  command  in.  See 

Bradley  y.  Arthur         -  ii.  171 
introduction  of  common  law.  Privi- 
leges of  Assembly.    See  Beau- 
mont V.  Barrett             •         in.  1283 

—  —  supported  by  colonial  statute 

1  Geo.  2.  Law  officers*  opinion  iy.  6911L 

JERSEx* 

See  Channel  Islands,  Habeas 

COBPUS. 

JEWELS— King's  or  Queen's  -  i.l281lL 

JEWS— Their  exclusion  from  Parlia- 
ment by  the  abjuration  oath. 
See  Miller  v.  Salomons  yiii.  HI 

— —  authorities  as  to  Jewish  disabilities 

Yin.  nin 

— — removed  by  statute  in  the  ease 

of  municipal  a£Gurs,  1895  and 

1846  -  -         Yin.  114 

—  proceedings  in  Parliament  on  claimi 

of  Bitfon  Rothschild  and  Mr. 
Alderman  Salomons,  1848-50  yui.  113 

— ^  action  for  penalties  against  Mr. 
Alderman  Salomons  for  sitting 
and  voting  without  taking  the 
prescribed  oaths.  Held  that  the 
words  '*  Upon  the  true  faith  of 
a  Christian"  were  an  essen- 
tial part  of  the  oath  of  abjura- 
tion, and  had  not  been  dispensed 
with  by  statute.  See  Miller  y. 
Salomons  -  -  vin.  117 

»^-  Jews  admitted  to  Parliament,  1858 

viii.  iQOn 

—  Jewish  marriages    •  ^  1. 1064 
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JOIHDEB  OP  COURTS— See  Indict- 

MEHT      -  -  -  -  VX, 

JUDGE — Trespass  maintained  against  a 
colonial  governor  purporting  to 
act  as  oi^linary,  for  committing 
to  prison  in  excess  of  jurisdic- 
tion.   Basham  t.  Lundey  n.  321 

—  no  action   lies    against   the   Lord 

Chancellor  for  an  order  (even 
though  erroneous)  made  in  the 
exercise  of  his  judicial  autho- 
rity in  a  matter  within  his 
jorisdiction.  The  general  issue 
sufficed,  inasmuch  as  no  action 
could  lie.  Dicas  v.  Lord 
Brougham        -  -  iii.  560 

—  no  action  against  Chief  Justice  of 

King's  Bench  for  using  warrant 
for  arrest;  a  judiciid,  not  a 
ministerial  act,  though  done  out 
of  Court.    Tcuiffey.Lhwnes,  iii.  1317| 

1324, 1333, 1334, 1338 

— —  persons  having  judicial  iUnetionsi 
hut  being  also  required  to  per- 
form ministerial  acts,  may  be 
sued  for  damages  occasioned  by 
their  neglect  or  refusal  to  per- 
form such  ministerial  acts,  and 
no  allegation  of  malice  is  neces- 
sary.   Fergn9on  v.  KinncuU    TV,  785 

—  trespass  will  not  lie  against  a  judge 

of  limited  jurisdiction,  for  acting 
judicially  but  without  jurisdic- 
tion unless  he  knew,  or  had  the 
means  of  knowing,  of  the  defect 
of  jurisdiction,  and  it  lies  upon 
the  plaint  iff  in  every  such  case  to 
prove  that  fact.  Colder  v.  HcU^ 
ket        '  -  -  rv,  481 

»^-  action  lies  against  judge  of  Court 
of  Record  with  limited  jurisdic- 
tion for  acts  done  in  excess  of 
jurisdiction  under  mistake  of 
law.    Houlden  v.  Smiih         vii.  1039 

duty  o(  to  answer  questions  of  jurors  u.  65 

—  under  Fox's  Libel  Act.    See  Libel. 

— —  Interest — Proceedings  before  the 
Lord  Chancellor  voidable  on 
objection  taken  in  respect  of  his 
interest'-objection  not  applic- 
able to  Vice-chancellor,  or  in 
respect  of  Lord  Chancellor's  sig- 
nature merely  for  purposes  of 
enrolment,  being  matter  of  ne- 
cessi^.  Dimei  v.  Grand  Junc- 
tion Canal        -  •  viii.  58 

—  cases  as    to   personal   interest   in 

persons  of  judicial  character    viii.  109II 

—  Loni  Eldon's  letter  as  to  conferring 

peerages  on      -  -         viii.  519 

*— '  former    patronage   of    the    Chief 

Justices  -  -       VIII.  521ll 

'-^—  disqualified  to  sit  in  the  House  of 

Commons         -  viii.  509, 564 

^~—  right  of  House  of  Lords  to  consult. 

See  House  of  Lobds. 

And  see  Colonial  Judge. 

jusGMEirr. 

See  Indictment. 


JUDICIAL  ACTS— Not  only  those  done 

in  court  -  iii.  1333, 1388 

See  Judge. 

JUDICIAL  COMMITTEE. 

See  PsivT  Council. 

JUDICIAL  NOTICE-Of  recognition 
of  foreign  state. 
See  Foreign  State. 

»-*  of   exercise   of   prerogative   in    a 

colony  ...  III.  618 

—  of  the  office  and  authority  of  the 
Speaker  of  the  House  of  Com- 
mons   .  .  -         in.  1355 

— -—  not  taken,  of  rules  and  regulations 
for  the  army. 
See  Armt. 

JUDICIAL  OFFICEBS  —  Appoint- 
ment of. 
See  Public  Office. 

JURA  BEOALIA. 

See   Bona   Vacantia,   Fran- 
chise. 

JURISDICTION. 

See  Acts  of  State  and  War  ; 

Foreign   Jurisdiction; 

Foreign  Sovereign;  Mur- 
DER }  Prize  Court. 

JUET— 

1.  Challenge,    See  Cballbngb. 

9.  Grand  Jury. 
— ^«  Plea  in  ahatement,  alleging  that  a 
grand  juror  of  the  City  of 
Duhlin  was  not  an  inhabitant, 
or  resident,  or  freeman,  or  pos- 
sessed of  freehold  or  rateable 
property  in  the  city,  over-ruled. 

B.  V.  Duffy    -  VII.  797, 813n 

— —  Sir  John  Hawles's  remarks  as  to 

office  of  -  -  1. 3211 

—  swearing  witnesses  before,  in  Q.B., 

Ireland-  -  •      ▼.48,793 

8.  Special  Jury, 

—  d^erence  between  common  and     - 1.  889 

mode  of  striking    i.  883,  916, 917,  919n 

— —  non-attendance  of  -  -  1. 1367 

origin  of      -  -  -       I.  33, 910 

■  inquiries  before    sheriff   by  good 

juries     ...  I.  ^8 

partiality  in  striking       i.  893,  913,  918n 

—  not  summoning       -        i.  789,  889,  921 

expenses  of  -  -         iii.  643ll 

-^^  in  the  0*ConneU  Case,  Revision  of 

Dublin  Jury  Lists  for*  1844. 
Omission  of  names  of  persons 
found  qualified  to  serve  as  spe- 
cial jurors         -  -  -  ▼.  64 

-  stnking  and  reduction  of  the 
special  jury      -  -  -    v.  65 

-  motion  to  quash  the  panel  -  v.  65 
challenge  to  the  array  -  v.  69 
judgment  of  Court  of  Queen's 

Bench  on  demurrer      -  -  ▼•  78 

judgment  of  Court  of  Queen's 
Bench  refusing  new  trial    v.  674,  687 

answer  of  the  judges  to  ques- 
tion by  the  House  of  Lords        ▼.  789 
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—  —  opinions  of  the  lav  lords  v,  843,  859, 

862,  889,  901 

—  —    additional    observations    of 

Lord  Denman  -  -  -  v.  918 

—  — —  affidavit  as  to  facts  respecting 

omission  of  names.  Appendix  B.  v.  927 


4.  Common  Jury, 
Juror  answering  to  wrong  name      iv.  456 
sworn  by  wrong  name  •     v.  86,  673 

'  alphabetical  panel,  selection  by- 
ballot  -  .  -  IV.  110 
in  treason  trials  in  Ireland,  prisoner 
formerly  not  entitled  to  list  of 
jurors  ten  days  before  trial, 
nnder  7  Ann.  c.  21.  7?.  v.  Smith 
O'Brien            .            -            -  vii.  \ 

now  entitled  by  17   &    18    Vict. 

c.  26.     -  -  .  VII.  In 

in  felony,  prisoner  not  entitled  to 
list  of  jurors  on  the  panel,  or  to 
have  the  panel  read  over.  R, 
V.  Bowling        -  -  vii.  381 

names  of  jurors  on  panel  may  be 
read  over  by  leave  before  the 
jury  is  sworn.    R,  v.  Cuffey   vii.  467 

application  to  ballot  for  jury  re- 
fused in  treason  and  treason 
felony  in  Ireland.  See  R,  v. 
Smith  O'Brien,  R,  v.  Buffy     -  vii.  1, 

820 

now  directed  in  Ireland  by  39  & 

40  Vict.  c.  78.  s.  17      -  vil.  871 

discharge  of  disagreeing  jury  in 
felony,  no  bar  to  new  trial.  In 
re  Newton        -  -         vn.  USQ 

separation  of  v.  137, 138,  653,  674 
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JT7BT  DE  MEDIETATE— Not  claim- 
able  by  naturalized  subject.  R, 
V.  Manning  vii.  1029  ;  vm.  899 

abolished    -  -  -  -       t6. 

JUSTICES  OP  THE  PEACE-Form 

of  commissions  of         -    ii.  360,  363 
— origin  of         -  -  ii.  37O 

—  actions  against,  limitation  of  time, 

&c.  1. 1175, 1207, 1211, 1230, 1347 ; 

III.  1345 

— ~«  criminal  information  against  not 
granted,  unless  they  have  acted 
froyi  corrupt  motive      -  1. 1347 

-^—  duty  to  assist  magistrates  in  dis- 
persing unlawful  assembly  and 
arresting  leader.  Redford  v. 
Birley  -  -  -  1.1071 

See  Unlawful  Assembly  2. 

—  do  not  render  a  meeting  unlawful 

by  publishing  notices  warning 
people  against  attending  it.  R, 
V.  Bewhurst     -  -  - 1.  539 

duty  of,  as  to  riots  -  1. 1213, 1217, 1240 

See  BiOT. 

liability  for  excess  -  -  i.  1213 

~-  inactivity  of,  as  to  riots      1. 1240, 1240ll 


JUSTICES  OP  THE  PEACE— conf. 

— ^i—  power  to  raise  posse  comitatus       m.  354 

—  general  duty  in  case  of  riot  -  in.  519 
must  give    reasonable  warning  to 

assemble  for  suppressing  riot  m.  521 
•^— -  not  required   to    keep    disposable 

force  in  case  of  riot  -  in.  527|  533 
not  expected  to  exhibit  knowledge 

of  military  tactics  in  suppressbg 

riot       -  -  -  in.  529 

not  bound   to  ride  with  military 

charging  rioters  -  ni.  531,  539 
list  of  principal  informations  against 

for  neglect  of  duty        -  m.  2611 

— —  position  of,  not  analogous  to  judges 

of  superior  courts  as  regards 

issue  of  warrants  -         iii.  1334 

—  general  duties  of     -  -         in.  1335 
'»-*  actions  against        -  •         in.  1345 

See  Pdblio  Officer. 

JUSTICIES,  WETT  OP— Nature  of 


JUSTIPICATION. 

See  Libel,  Taesfabs. 
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11.1006 


I. 


EHASOEET^Legal  nature  of 

EING. 

See  Crown,  Sovereion. 

EUfGPS  BENCH. 

See  Court  of  King's  Bencb. 

KIKa'S  PBINTEBS. 

See  Copyright  (Preroga- 
tive). 

KING'S  PBOCTOB.  See  Procura- 
tor General  - 

KING'S  SPEECH— Quotations  from. 
See  R,  y.  Harvey  and  Chapman 

II.  8,  24,  37 

KNIGHT. 

See  Dignities. 

"  LABOUKEB ''— Cobbett  described  in 

indictment  as  a-  -  n.  795 

LABOUBEBS—Condition  of  Agricul- 
tural    -  -  -  II.  S42 

LANCASTEB,  DUCHY  OP-There 

is  no  distinction  between  the 
privileges  of  the  King  as  Duke 
of  Lancaster  and  his  preroga^ 
tives  as  King  of  England,  and 
the  King  hM  the  same  privi- 
leges and  immunities  wi&  re- 
spect to  the  property  of  the 
Duchy,  as  he  has  with  respect 
to  the  propertr  of  the  Oown. 
Alcock  V.  Cooke  -  n.  337 

tenure  of    -  -  -  n.  332,  337 

— —  appointment  of  coroners  Tested  in 

Duke.    Jewison  v.  Byson        -    n.  1 
— —  right  of  Sovereign,  in  right  of  the 
Duchy,  to  bona  vacantia  of  per- 
sons dying  in  the  Duchy.  Dykt 
V.  Walford      -  -  vi.  699 

And     see    Bona    VaoantxAi 
Franchise,  Grant. 
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LAKD  —  Difference  between  dignities 

and      .       II.  675,  697,  741, 1047 

LAW  OFFICERS. 

See   Attornet-Gsreral, 
Lord  Chakcellob. 

LAW  OF  NATIONS. 

See  Intebnational  Law. 

LAW    OF    NATUEE— Slavery    con- 
trary to  -  -  11. 167 

LAWS,  PERSONAL— Laws  territo- 
rial, and  .  .  1. 106411 

LEOAL  DUTY— Liability  for  failure 
to  perform. 
See  Public  Offigeb. 

LEOISLATORIAL   ATTORNEY- 

indictment  for  oonspiring  to  ap- 
point,   a,  y.  Edmonds  i,  785 

LEGISLATURE,  COLONIAL. 

See  CoLOMiAL  Leoislatubb. 

LEX  ET  OONSUETUDO  PARLIA- 
MENTL 

See  PABLIAUElfT. 

LEX  LOCI. 

See  ComPLiCT  ov  Laws. 
•— *  Huber's  remarks  as  to        1. 1067, 1063, 

1069 
— — -  Lord  Mansfield's  -  -  1. 1063 
Lord  Stowell's       .           - 1. 1064, 1068 

LIBEL. 

1.  What  constitute$» 

See  Blasphemous  Libel,  Sedi- 
tious Libel. 

definitions  of       -  i.  99, 1332, 1334 

—  on  tbe  dead.    See  /?.  v.  Hunt         ii.  69, 

2.  Intention  Malice, 

The  jury  desired  to  be  directed 
whether  a  malicious  intention  is 
not  necessary  to  constitute  a 
libel.  Abbott,  G.J.,  directed 
them  that  a  person  who  pub- 
lishes defamatory  matter  must 
be  presumed  to  have  meant  to 
produce  the  effect  which  the  pub- 
lication was  calculated  to  pro- 
duce, at  any  rate  unless  he  can 
show  the  contraiy. — By  Bayley, 
J.:  The  publication  of  a  written 
assertion  of  alleged  fact  which  is 
libellous  and  false  is  criminal  if 
the  publisher  knows  it  to  be 
false,  or  has  not  the  means  of 
knowing  whether  it  is  true  or 
false.  Quare,  if  the  matter  be 
libellous  and  false,  but  believed 
by  the  publisher  to  be  true. 
Malice  may  be  inferred  from 
the  matter  and  the  manner  of 
the  publication  itself. — By  Hol- 
royd,  J.:  Quaere,  a  publication 
libellous  against  an  individual 
and  also  mischievous  to  the 
public  may  be  criminal  without 


LIBEL— ccmf. 

averment  or  proof  of  malice. — 
By  Best,  J. :  Qu€sre  whether 
such  a  statement  as  that  the 
Sovereign  is  insane,  even  if  true, 
can  be  lawfully  published  by 
any  person  as  and  when  he 
thinks  proper.  —  By  all  the 
Court :  If  an  actual  malicious 
intention  be  necessary  in  libel, 
it  is  to  be  presumed  from  the 
publication  of  the  libellous  mat- 
ter until  the  presumption  is  dis- 
placed by  evidence  as  to  the 
occasion  of  publication  or  other- 
wise. R,  V.  Harvey  and  Chap- 
nuin       .... 


11.1 


on  a  Scotch  indictment  charging  the 
seditious  use  of  language  in- 
tended and  calculated  to  excite, 
&c.,  held  that  a  verdict  of  guilty 
of  sedition  in  so  far  as  that  he 
used  words  calculated  to  excite, 
&c.,  (omitting  "  intended '')  was 
good.  See  B.  v.  Grant,  Ran- 
Aen,  &o,  -  -  VII.  507 

meaning  of  malice  in  law     ii.  63,  64,  66 

English  authorities        -      n.  6311,  65n ; 

vn.  607ii 
Scotch   definition   of.     See    jR.  v. 

Grant,  &c.       -  -  vii.  507 

3.  Publication, 
Meaning  of        i.  97, 105, 115, 127, 

134, 139 

•  if  composing  and  writing  with  the 

intention  of  publishing  is  cri- 
minal until  publication  guare, 
R.  V.  Burdett       i.  68,  61, 123, 138, 

•  if  the  libel  is  posted  sealed  in  one 

coimty  and  addressed  to  and  de- 
livered at  a  place  in  another, 
held  a  publication  in  each  county. 
(Bayley,  J.,  dubitante.)—lihe 
libel  written  by  the  defendant 
in  Leicestershire  was  delivered 
in  Middlesex,  in  an  open  enve- 
lope without  seal  or  postmark, 
by  a  friend  of  the  d^endant. 
Held  (Bayley,  J.,  dissentiente) 
under  the  particular  circum- 
stances of  the  case,  and  having 
regard  to  tbe  consideration  that 
the  defendant  had  and  the  pro- 
secution had  not  the  means  of 
proving  how  or  hj  whom  and  in 
what  state  the  ubel  was  con- 
veyed into  Middlesex,  that  the 
jury  were  rightly  told  they  might 
presume  the  libel  to  have  been 
delivered  open  in  Leicestershire 
by  the  defendant  to  his  friend. 
R.Y.  Burdett    -      1.1,76,102,116, 

123 
out  of  jurisdiction    1. 100, 116 
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JJBEL—conL 

-^—  it  is  publication  whenever  third 
parties  have  the  opportanitj  of 
reading.    R,  v.  Duffy   -  vii.  897 

— —  Littledale,  J.,  ruled  that  eyidence  of 
a  document  which  has  been  pub- 
lished being  in  the  handwriting 
of  A.  is  prim  A  facie  evidence  of 
publication  by  A*    R*  v.  Lovett 

in.  1177 

—  sale  in  person's  shops  and  appear- 

ance of  name  on  title  page  is 
evidence  of.  B,  v.  Hethering' 
ton        '  -  -  IV.  563 

4.  Defence, 

An  alleged  seditions  libel  pur- 
ported to  be  founded  on 
statements  in  newspapers  to  the 
effect  that  unarmed  and  un- 
resisting men  and  women  had 
been  cut  down  by  dragoons  at  a 
meeting  at  Manchester.  Held 
that  the  defendant  could  not  give 
evidence  either  at  the  trial  or  in 
mitigation  of  punishment,  to 
show  that  such  statements,  in- 
volving criminal  charges,  were 
true,  but  that  he  might  in  miti- 
gation of  punishment  show  on 
affidavit  that  he  had  read  the 
statements  in  newspapers.  R,  v. 
Burdett  -  -  -      1. 1 

And  see  Evidence. 

justification  of,  under  6  &  7  Vict. 

c.  96.  not  pleadable  in  seditious 
or  blasphemous  libels.  B,  v. 
Gaoan  Duffy  -  -  vi.  303 

— —  the  privileges  or  powers  of  the  House 
of  Commons  did  not  include  the 
power  to  authorise  as  against  the 
plaintiff  the  publication  of  a 
libel  to  the  general  public  as 
distinguished  from  the  members 
of  the  House.  SiockdtUe  v. 
Hansard  -  -  in.  723 

See  PBiviLBas,  Pabliambnt- 

ABT. 

5.  Duty  of  Judye, 

Fox's  Libel  Act— The  judge  told 
the  jury  that  (assuming  inten- 
tion found  by  them  as  charged) 
the  langua^  used  amounted 
in  his  opmion  to  seditious 
libel,  but  that  it  was  for  them 
to  find  whether  it  did  so  or 
not  Held  a  proper  direction 
under  Fox's  Act,  82  Geo.  3. 
0.  60.  /?.  V.  Burdett,  B.  v. 

Williams  I.  HI,  118, 119, 129, 155, 

1326 

— —  opinion  of  judges  in  1792  as  to    i.  84,  85 

—  uncertunty  and  variance  between 

indictment   and   verdict«      See 
Indictment.    7. 
— —  criminal  information    for  libel  on 
public  body,  without   affidavit 
denying  charges.  R,  v.  WilUams 

1. 1291, 1293 ;  and  see  nr.  1352 


LIBEL— cont. 

•»—  publication  of  reports  of  trials       iii.  898 

—  sale  of,  immaterial  as  to  eause  of 

action,    but    material     as    to 
damages  -  -  m.  880 

— —  effect  of  Licensing  Acts  as  to  law  of    z.  72 

Boman  law  of     -     i.  28,  62,  63,  67,  79, 

81, 83, 138 
— »  punishment  by  Roman  law  of     z.  79,  83^ 

—  statistics   as    to    prosecntioiui    for 

seditions  and  blasphemous        1. 1385 

—  rights  of  aliens  to  sue  for  damages 

for         -  -  -         m.  1314 

LIBEB  BE0ALIS— Custody  of        - 1. 954 

UCENSINO  ACTS— Effect  of,  as  to 
law  of  libel.    See  Libel. 

LIEir  FOB  CUSTOMS  DUTIES       n.  138 

LIFE  PEEBAGE. 

See  Peerage. 

LIMITATION  OF  DIGNITIES. 

See  Dignities. 

LIST  OF  WITNESSES. 

See  Treason,  Indictment. 

LOAN,  FOBEIGN. 

See     Foreign     State,    Neu- 

TRALITT. 

LOBD — Title  without  seat  in  Parliament. 
See  Dignities. 

LOBD    ADVOCATE  -  LiabiKty    for 

costs    -  -         IT.  760, 738(10 

LOBD   CHANCELLOB— No  acUon 
against  for  judicial  act. 
See  Jui>OE. 

— — -  jurisdiction  to  commit  for  contempt 

in  bankruptcy  -  -  iii.  569 

—  committal  to  Fleet  for  contempt  by 

HI.  580 

—  appeal  from,  in  bankruptcy  m.  563 

— —  oljection  to  judgment  for  interest. 
See  Judge. 

Lord  Brougham  on  his  consulting 

the  Law  Officers  -        tiu.  8^ 

— -—  whether  office  subject  to  religious 

disabilities         -  -       vm.  120ll 

LOBD  LIEUTENANT  OF  COUNTY 

—  Issue    of  military   commis- 
sions by  -  -  II.  191, 19111 

LOBD    LIEUTENANT    OF  IBE- 

LAND— Not  in  law,  yiceroy  n.  1051 
— ^  patent  of     -  -  -  n.  1051 

-^—  authority  to  confer  knighthood  n.  1050 
-»—  no    action   for    official   acts    lies 

against ...         ni.  1325 

See  Public  Officer. 

LOBDS  OF  THE  ADUBALTT- 

See  Admiralty. 

MAGISTBATE. 

See  Justice  of*the  Psacb. 

KAHOMEDAN  LAW— As  to  aliens 

holding  land     •  •        lu.  70111 


1477J 


Oeneral  Index  of  Subjects, 


[1478 


MAJORITT-Age. 

See  CoMFLiOT  ov  Laws,  Tenia 
JBtatis. 

KAEDra  ASMS. 

See  Arms. 
MALICE— In  setting  fire  to  houses      -  iii.  8 

MALICE  IN  LAW— Meanings  of      ii.  6611 
See  Libel. 

MAN,  ISLE  OF  —  Commitment  by 
Chancery  Court  in.  See  In  re 
Crawford         -  -  vii.  961 

—  its  relations  to  the  Crown  of  Eng- 
land.   See  In  re  Crawford     yii.  961 

annexation  of         -  -       viii.*  450ll 

MAin)AMnS  —  Would  go  to  Arch* 
bishop  of  Canterbury,  if  objec- 
tors at  confirmation  of  Bishop 
improperly  refused  a  hearing.  J?. 
T.  Archbishop  of  Canterbury  yi.  409 
See  Bishop. 

against  servants  of  the  Crown  •    ti.  26111 

MANSLATJGHTEB. 

See  MuBDEB. 

MAimMISSION  OF  SLAVES       ".  279 

MABBLAGE— Of  British  subjects  dur- 
ing occupation  of  the  Cape  of 
Good  Hope. 

— —  of  marriage  forbidden  by  the  Boyal 
Marriage  Act,  celebrated  abroad. 
See  CoNFLiOT  of  Laws,  Botal 
Mabbiaob  Act. 

consent  of  parents  and  guardians  as 


to 


1. 1053 
1.1068 
1.1065 
1.1066 
1.1064 
1. 1065 


— *-  English  decisions  as  to  foreign 
—  in  factories  -  -  - 

■  in  houses  of  ambassadors    - 

of  Jews       -  -  - 

jus  gentium  as  to     - 

MAETIAL   LAW— Proclamation   of, 
by  military  officer  in  possession 
of  newly  conquered  territory    ii.  395 
-^—  authorities  as  to      -  -  •        i6. 

— ^  proclamation  of,  in  Demerara  ii.  974 

trial  of  missionary  Smith  under       ii.  969 

remarks  of  Brougham  as  to  ii.  974lL 

— Mackintosh  as  to        -  ii.  975ll 

i*.^  —  Tindal  as  to,  in  Demerara    ii.  975ll 

■  opinion  of  Law  Officers,  Campbell 
and  Bolfe,  1838,  as  to  effect  of 
proclaiming  martial  law  in 
Canada,  and  that  it  would  not 
authorise  trials  by  martial  law 
while  ordinary  courts  open     iii.  1353 

^— «  trials  by  courts  martial  for  treason 
in  Canada  under  proclamation 
of  martial  law  by  Governor  of, 
Nov.  4,  1888,  and  local  ordi« 
nances  of  Nov.  8, 1838  -  in.  1293 

in  the  Ionian  Islands  -       Tin.  44311 

MASTER  OF  THE  BOLLS— As  to 

power  to  appoint  in  Canada     ii.  1023 
office  of,  in  Ireland  -  ii.  998 

See  PuBLia  OvFioE. 
.-.^-  sat  in  House  of  Commons  -      viii.  564n 


-     1.497,521 


MAURinirS— Cession  of      -  n.  1017 

MEDICAL  WITNESSES.  See  In- 
sanity.   2. 

MEETINGS,  PUBLIC. 

—  at  Bolton    - 

■    —  Manchester. 

See    Manchestbb    (Index    of 
Proper  Names). 

Smiihfield  I.  272, 463, 1222, 1223 

in  1779,  1780  -  -  i.  842ll 

in  1819        -  -  -1.1382,1383 

— —  remarks  by  Canning  as  to  -  i.  I8O1L 

Scarlett  -  -    1.180,427 

'—  Yaaghau         -  -  i.  807 

statutory  restrictions  upon  - 1.  lOn,  I8O1L, 

42811 

dispersion  of  public  -  11. 1039 

"  a  fourteen  days* "  -  11. 1084 

proclaimed  under  10  Geo.  4.  c.  1. 

B,  V.  0*Connell  -  ii.  629 
See  Unlawful  Assemrlt. 
— ^  sanction  of  authorities                  iii.  1352 
Chartist  meetings.    See  Chartists. 

•'^— 0*Connell*s  monster  meetings.  See 
Index  of  Proper  Names,  O'Con- 

NELL. 

legality  of    v.  608,  724, 725,  779 

See  Arms,  Maoistrates^  Un- 
lawful Assembly. 

MEBGEB — Doctrine  of.  See  Indict- 
ment, 4  ;  CONSPIRAOY. 

MILITABY  LAW— The  decision  in 
Grant  v.  Gould,  2  H.  Bl.  69, 
that  a  half -pay  officer  is  not 
liable  to  a  court-martial,  applied 
to  unemployed  half- pay  officers 
onlyj  and  employed  half-pay 
officers  came  within  the  de- 
scription of  "  in  pay  as  officers," 
and  therefore  were  amenable 
to  a  court-martial 

trespass  against  military  officer  for 

unprisoning  subordinate  officer 
and  keeping  him  in  prison  after 
he  had  ceased  to  be  subject 
tomilitary  law.  Bradley  y, 
Arthur  -  -  11. 171 

persons  answerable  to        -  11. 183 

— —  half-pay  officers  not  now  answerable 

to         -  -  -  11.203 

See    Armt,    Martial    Law, 
S0LBIBR8 

MILITIA — Suspension  of  ballots  for   - 

HI.  1054n 

MIKES — Crown  rights  in,  do  not  ex- 
tend to  mines  in  India  -  iii.  713 
See  CoLONT. 

MINISTEEIAL  ACTS  —  Distin- 
guished  from  judicial  acts. 
Liability  of  judicial  function- 
aries refusing  to  perform. 

See    Bishop,   Judos,   Publio 
Officer. 
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KINOBCA-'  Cession  of  -  ii.  416 

MISDEHEANOB— I>i8tmction,  as  to 
venue,  between  felony  and. 

—  right  to  traverse. 

See  Indicticbnt,  4,  7. 
MISPEISION-Of  felony        -  - 1. 151 

— -  of  treason    -  -  -         iv.  1385 

MONET  BILLS— Privilege  of  Com- 
mons as  to        •  -  III.  855 
See  Colonial  Leoislatdrb. 

MONOPOLIES— See  CoPTEiGflT  (Pke- 
booative). 

MONSTEB  INDICTMENT-In  the 

O'ConneU  Case  -  -  v.  15n 

MONSTBAUNCE  DE  DBOIT         1. 1284 

MUBDEB — On  land  abroad  of  foreigner 
by  British  subject  indictable 
here  under  9  Geo.  4.  c.  31.  s.  7. 
/?.  V.  Azzopardi  -  -  vi.  21 

— —  on  the  high  seas  on  board  a  Brazi- 
lian vessel  irregularly  captured 
for  alleged  slave  trading,  not 
indictable  here  as  within  Ad- 
miralty jurisdiction.  Quare,  if 
capture  had  been  regular.  R.  v. 
Serva    -  -  -  vi.  197 

- —  killing  in  course  of  resistance  to  un- 
lawftU   arrest,  murder  or  man- 
slaughter       III.  565 ;  VI.  219,  235n 
See  Abhbst. 

— —  of  policeman  at  unlawful  assembly. 

jB.  v.  Constantine         -         vn.  1123 

—  killing  in  dispersing  riotous  assembly 

Sde  BlOT,  SOLDIEBS. 

—  conspiracy  by  alien  here  to  commit 

murder  abroad. 

See  Alien,  Cokspibact. 

MUTINY  ACT  -         -  ii.l94 

NATIONAL     CAP  —  Presented     to 

O'Connell  -  v.  189,  914lL 

'•  NATIONAL     CONVENTION  "- 

Establishment  of  Chartist         iii.  563 

illegaUty  of  -  iii.  567, 1084 

delegates  to  -  -         iii.  1042 

"  NATIONAL  GITABD "     -    vn.  51, 526 
"NATIONAL  PETITION  "-Pre- 

sentation  of      -         in.  1066X1, 1168 
"NATIONAL  BENT"— Payments  to 

III.  1057 
NATIONALITY,    NATUBALISA- 
TION. 

See  Alien  ;  Bbitish  Subject, 

NAVAL  OFFICEB— Action  against, 
for  wrongful  seizure  of  slaves 
on  the  high  seas.  Madrazo  v. 
Waies  -  -  1.1345 

— —  not  liable  in  trover  for  harbouring 
fugitive  slaves  on  ship  of  war, 
&c.  Public  Officer  acting  in 
good  faith.  Forbes  v.  Cochrane  ii.  147 
And  see  Ship  of  Wab. 
Slaveby. 


NAVAL  0¥FlCEB,—coni. 

not  liable  for  act  of  state  a^aioBt 

foreigner  out  of  jurisdiction 
ratified  by  Crown.    Buron  ▼. 


Denman 


▼1.525 


And  see  Acrs  ov  State  akb 
Wab. 

authority  to  institute  blockade. 

See  Blockade. 

murder  of  British  naval  officer  and 

crew  in  charge  of  foreign  vessel 
irregularly  captured,  not  triable 
under    Admiralty  jurisdiction. 
,     B,  V.  Serva      -  -  vi.  197 

See  Public  Offices. 

NEGLECT  OP  DUTY. 

See  Public  Officeb. 

NEGLIGENCE  —  accidental  fixes, 
6  Ann.  c.  31.  See  Visamnt 
Canterbury  v.  B.         -  nr.  767 

NEUTBALITY  —  Of  protected  state 
during  belligerency  of  protect- 
ing power. 

See  Ionian  Islands. 

Law  officers'  opinion  that  subscrip- 
tions in  favour  of  a  belligerent, 
but  not  commercial  loans,  are  » 
breach  of  neutrality,  and  amount 
to  misdemeanor  ^  n.  1Q13 

illegal  to  raise  money  in  support  of 

rebellious  subjects  of  friendly 
state.    De  Wutz  v.  Hendricks  n.  125 

illegal  to  deal  in  securities  of  re- 
volted colony  of  foreign  state, 
not  recognised  as  independent  ii.  999 

—  foreign  sovereign  may  follow  pro- 

perty removed  here  by  rebellions 
subjects.  King  of  Tu>o  SietUes 
V.  WHlcox        -  -        TII.1049 

And  see  Fobeion  State. 

^—  fitting  out  expeditions  here  against 
friendly  state. 
See  Fobeion  Enlistment  Act. 

blockades  unduly  relaxed  as  be- 

tween belligerents    cannot   be 
enforced     against     neutrals — 
rights  and  duties  of  neutrals  as 
to  blockades. 
See  Blockade. 

— — *  relaxation  of  belligerent  rights  in 
favour  of  neutrals  during  Cri- 
mean War  afterwards  embodied 
in  Declaration  c»f  Paris  viil  361|  35211 

NEITTBALS  BOUND  BT  SEN- 
TENCE    OF     FOBEIGN 

PBIZE  COTJBT. 

See  Fobeion  Pbub    Coubt; 

and  see  Intxbnational  Law. 
NEWFOUNDLAND    HOUSE    OF 

ASSEMBLY— Claim  to  com- 
mit for  contempt.  See  KidUy 
V.  Carson         '  -  rr.  669 

-^  conflict  with  judge  and  sherilf      it.  671n 


1481] 


General  Index  of  Subjects. 


[1482 


NEWSPAFEBS— Acts  affecting         ii.  805 
— —  Newspaper  Registration  Acts       ii.  10 ;  ▼• 

284, 285;  vi.  874,  909, 917, 1049; 

VII.  872 
-— —  Anti-Stamp  Act  movement  iv.  574 

NEW  TESTAMENT. 

See  CoPTBiaBT  (Prbrogativb). 

NOLLE  PBOSEQUI—Time  for  enter- 
ing, &c.  -  -         IV.  1029 

—  effect  of. 

See  Indigtmbnt  6. 

NOTICE— By  Secretary  of  State  as  to 

public  meeting      iii.  562,  566, 1055 

—  by  magistrate  as  to  public  meetings 

1. 600 ;  in.  1049 
See  Uniawful  Assembly. 

'  amotion  of  public  officer,  &c.,  bad 
for  want  of — ^required  by  the 
'Maws  of  God  and  man."  See 
di  turn  of  Fortescue,  J.,  in  Bent- 
lej/*3  Case,  and  other  author- 
ities -  -  -  VI.  3l5n 
And  see  Judicial  Notigb. 

NOTIFICATION,  DIPLOMATIC- 

Of  blockade.  Dr.  Lushington  on 
meaning  and  effect  of  -         viii.  389 
See  Blockade. 

NOVA  SCOTT  A — Settlement  and  con- 
stitution of ;  annexation  of  Cape 
Breton  to.  See  In  re  the  Island 


of  Cape  Breton 


VI.  283 


of 


At-     -- 

- 1. 986 

III.  772 

11.545 


OATH—  Coronation,    remarks 
tomey-General  as  to 

-'—  of  justices  - 

of  non-resistance    - 

— ^  Parliamentaru — the  oath  of  supre- 
macy of  Eliz.    -  -  VIII.  117 

•>->—  the  oath  of  allegiance  or  obe- 
dience of  3  Jas.  1.         -  VIII.  118 

.— — the  declaration  against  tran- 

Bubstantiation  of  25  Chas.  2.  viii.  120 

«—  the  oaths   of  allegiance  and 

supremacy  of  1  Will,  and  M.  viii.  121 

— ^  the  first  oath  of  abjuration  of 

18  &  14  Will.  3.  -         vin.  122 

■  ■       .^ the    oath   of   abjuration    of 

6  Geo.  3  -  -  vin.169 

.—— .—— .  excludes  Jews  from  Parlia- 
ment.   See  Miller  y.  Salomons 

VIII.  Ill 

..—  subsequent  alterations  in   nii.  120n 

—  to  witnesses  in  Parliamentary  pro- 
ceedings -  -  III.  928,  944 
unlawful,  administering  1.1370 ;  ni.l280 

OFFICE,  OFFICEB.  See  Public 
Office,  Public  Ofpiceb,  Col- 
onial Offices. 

OLD  BAILET— See  Central  Crimi- 
nal COUBT. 

OPPKESSION. 

Sec  Public  Officer. 


OLD     TESTAMENT  —  Blasphemous 

libels  on  -  -   iv.  563,  596 

See  Blasphehous  Libel,  &c. 

ONUS  PROBANDI— On  whom  rests 

in  prosecution  -  -      i.  108f  125 

OPEN  AND  ADVISED  SPEAEING 

— Alderson,  B.,  on  the  tem- 
porary provisions  of  the  Treason 
Felony  Act  as  to  -  vi.  1127 

lUchards,  B.  -  -  vii.  838 

OEANOE  SOCIETT— Legality  of ,  and 

of  its  processions  -  ii.  947t  1036 

OBDEBS  IN  COUNCIL  relaxing  rules 
against  trading  with  the  enemy, 
&c.,  iu  the  CiuMSAN  Wab    viii.  1225 

as  to  Channel  Islands.  See  Chan- 
nel Islands. 

OBDINABY— Jurisdiction  of  the. 

See  Courts  (Ecclesiastical), 
Colonial  Governob. 

OVEBT  ACT. 

See    CoNSFiBAOT,    Evidence, 

Tbeason,  Tbeason  Felont,  5. 

OUTLAWBT— Sentence  reversed  after 
one  hundred  and  sixteen  years. 
Tynte  v.  B,  (in  error")  vi.  1103 

— •  bars  peerage  claim  until  reversed. 

Wharton  Peerage  Claim         vi.  1103 


PALACE  BOTAL— Holyrood  was  a 
royal  palace,  being  kept  up  as  a 
royal  residence  though  no  Sover- 
cigu  was  residing  there.  Actual 
residence  of  the  King  is  not 
necessary  to  preserve  the  privi- 
lege belonging  to  it ;  an  attach- 
ment of  movables  is  a  violation 
of  that  privilege.  Earl  and 
Countess  of  Strathmore  v. 
Laing  ...  ii.  207 

— ^*  occupiers  by  permission  of  the 
Crown  of  apartments  at  Hamp- 
ton Court,  where  Sovereign  had 
ceased  to  reside,  rateable  for 
relief  of  the  poor.  B,  v.  Lady 
Emily  Ponsonhy  -  rv.  1369 

^-—  a  distress  cannot  be  levied  for  sewer 
rates  in  precincts  of  palace 
occupied  by  the  Sovereign,  and 
Kensington  was  within  the  des- 
cription.    A,  G.  V.  Donaldson  - 

IV.  1376 

-*—  authorities  as  to      -  -  ii.  214ll 

PANEL. 

See  JuBT. 

"PABADISE  LOST  "-Alleged  pro- 

fanity  of  -  -  -  ii.  93 

PABDON  —  Conditional -- Statute  of 
Upper  Canada  authorising  con- 
ditional pardons  was  not  uUra 
vires,  either  on  the  ground  of 
repugnancy  to  English  law,  or 
on  the  ground  that  the  perform- 
ance of  the  condition  must  take 
place  out  of  Upper  Canada. 
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the  transmission  of  the  pri- 
soner to  Lower  Canada  and 
thence  to  England,  and  his 
detention  in  the  borough  gaol 
of  Uverpool,  in  the  necessary 
performance  of  the  condition  to 
which  the  prisoner  had  agreed, 
were  lawful  as  being  under  the 
circumstances  necessarily  inci- 
dent to  the  enforcement  by  tbe 
Grown  of  that  condition,  and  no 
warrants  were  necessary  or 
material. 

certain  of  the  pardons  were 
not  vitiated  by  reason  of  the 
condition  being  for  transporta- 
tion for  a  peri^  to  be  computed 
from  the  time  of  arrival  in  Van 
Diemen's  Land. 

if  the  condition  of  the  par- 
dons was  void  or  was  renounced 
by  the  prisoners,  then  they  were 
in  the  position  of  persons  liable 
to  be  tried  in  England  for  their 
treason  committed  in  Upper 
Canada,  and  any  subject  might 
detain  them  to  be  dealt  with 
according  to  law.  The  Catui' 
dian  Prisoners?  Case    -  in.  963 

See  Habeas  Corpus. 
— ^-  01^  such  conditions  as  may  seem  fit, 

validity  of         -  -  m.  1011 

on  void  condition  is  void  itself     iii.  1034 

-— —  registration  of,  in  Channel  Islands 

unnecessary      -  -  vi.  169 

VABLlAKElSni—Lex  et  Consuetudo 
Parliamenti  —  its  force  and 
meaning  n.  916,  917 ;  viii.  466, 671, 

614, 638, 643,  681 

—  right  and  duty  of  courts  of  law 

as  to     -  -  -  III.  863,  911 

—  House  of  Lords  refiise  to  con- 
sult the  Judges  on  matters  relat- 
ing to. 
See  House  of  Lords. 

^.i—  not  incident  to  colonial  legisla- 
tures unless  specially  introduced. 
Kielley  v.  Carson,  Fenton  v. 
Hampton       iv.  689  ;  viii.  873,  884 

^—  court  of,  its  relation  to  courts  of 

law       -  -  -  111.910,931 

-— —  internal  concerns  of,  not  subject  to 

inquiry  elsewhere   in.  864, 908,  921, 

934 

See  FsEBAGB. 

— -  power  to  legislate  for  foreigners   rv.  1331, 

VIII.  887n 

— <  *'  Assent  of  Parliament,"  meaning 

of       II.  746,  760,  761 ;  vm.  706n 

And  see  House  of  Commons, 
House  of  Lobdb,  Febk- 
AGE,  Privilege  (Parliambn- 
tabt),  Colonial  Lbgisla- 
TURB>  Oath. 
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PAELIAMBlft,    ACTS    OP-Lord 

Holt  on  void  Acts  of  Parliament 
— ^not  followed  -  -  viii.  94, 95n 
whether  creations  of  Peers  in  Parlia- 
ment were  by  Act  of  Parliament 

VIII.  649, 683, 706, 1083 

And  see  Statute. 


PABLIAMENTABT  BEFORIL 

See  House  of  Commoms. 

PABLIAMEHTS.    AlOmAL-See 

Annual  Parliaments. 

PARTICIPATION  Hf  UNLAW- 
FUL ASSEKBLT. 

See  Unlawful  Assembly. 

PASSIVE    OBEDIENCE  -  Alleged 

duty  of  -  -  -  n.  544 

PATENT— Creation  of  peer  by ;  Coke's 
dicta  as  to  necessity  of  w<»da  of 
limitation.  Lord  St.  Leonards 
criticism  -  -         via.  538 

See  Pbbbaob. 

PATENTS  OF  DiaNITIES.     See 

Dignities. 

PATBONAaE  IN  CEUBCH  OF 
SCOTLAND.  See  Chubcb 
of  Scotland. 

PEEEAaE- 

1.  Manner  of  Creation, 

-— » By  writ  of  summons  and  sitting 

in  Parliament  -  -  n.  70a,  738 ; 

▼ni.  514 

— sitting  in  Parliament  in  pursa- 

ance  of  a  writ  of  summons,  con- 
stitutes dignity  descendible  to 
the  heirs  genetal.  The  Hastings 
Peerage  -  -  iv.  1367 

—  evidence  of   summons  and 

sitting  ...    t6.,  IV.  1368 

limit  of  time  no  bar  to  claim, 

but  may  raise  adverse  presump- 
tion unless  accounted  for  »&.,  rv.  1368 ; 

II.  69ta 

presumption  as  to  summons 

and  sitting.  The  Braye  Peerage 

III.1282 

evidence    of    Parliamentazy 

''  pawns  "  in  the  absence  of  writ 
and  proof  of  sitting  insufficient. 

The  Wharton  Peerage-  vi.  1104 

By  Patent    Evidence  on  losa  of 

patent  of  entiy  in  Journals  andL 
examined  copy  sufficient.  lUe- 
gitimacv  by  non-access.  Saye 
and  Sele  Peerage  Claim        n,  1126 ; 

vm.48te 

—  Methods  now  disused.    By  charter, 

of    earldoms     and    dukedoms 

▼HI.  645,  &c. 
in  Parliament  vin.  646,  649ll| 

653IL,  705, 1083 

-— — by  tenure  il  675ll ;  vni.  582, 610» 

693 
....  ..-.  by  the  curtesy     viii.  532, 639,  694 

-—  in  Scotland  •  •  ii.  711 


1485] 


General  Index  of  Svhjects, 


[1486 


P£EEAOE*<?on^ 

an  existing  peerage  not  merged  in 

grant  of  liigher  dignity  -         viii.  731 

Compnlsorj.    Crown  may  by  writ 

require  any  of  its  snbjects  to 
attend  in  Parliament,  and  may 
enforce  obedience,  but  cannot 
compel  such  attendance  under 
an  altered  name  or  new  title. 
Egerton  y.  Broumlow  yiii.  193, 20411, 

219, 228, 232,  239 

— -  Condition  in  disposition  of  pro- 
perty making  its  continued 
enjoyment  dependent  on  ob- 
taining  peerage,  yoid  as  against 
public  policy.  Egerton  y.  « 
Browtdow         -  -         VIII.  193 

2.  Limitation  and  descent. 

— —  Ordinary  Limitations    ii.  676,  703,  705, 

738 

construction  of        -  -    ii.  685, 711 

^—  writ  of  summons  and  sitting  consti- 
tute peerage  descendible  to  the 
heirs  general.  Hastings  Peerage       iv. 

1367 

a  grant  by  the  crown  of  honours 

and  titles  is  not  regulated  by 
the  same  law  as  a  grant  of 
lands.  The  statute  De  Donis, 
13  £dw.  1.  c.  1.,  does  not  apply 
to  honours  and  titles.  The 
grant  of  a  peerage  to  the  grantee 
and  his  heirs  male  is  valid, 
although  a  grant  of  land  by  the 
Crown  with  the  same  limitation 
is  void.    The  Devon  Peerage     ii.  659 

— but  see  reference  to  later  de- 
cisions -  -  -  -        ib. 

—  difference  between  land  and  ii.  675,  697, 

741,  1047 

3.  Life  Peerage  Question. 

— —  Dicta  in  support  of  peerages  for  life 

and  pur  outer  vie    ii.  676,  745,  755 ; 

VIII.  1083 

— —  Patent  purporting  to  create  Sir 
James  Parke  a  baron  for  life 
with  a  seat  in  Parliament,  Janu- 
ary 1856.  ^eeTheWensleydale 
Peerage  Case  -  viii.  479,  480ll 

.— »  referred  to  the  Committee  for 

Privileges     -  -  -  vii.  626 

m^~^  —  debates  as  to  whether  it  con- 
ferred seat  in  Parliament      viii.  484r 

626,  664-708, 711-719 

Supported — 

(1)  On  the  authority  of  Coke 
and  subsequent  text- 
book writers,    viii.  514,  550, 

703 

dictum  in  Year  Book     vin.  531 

(^)  By  precedents  of  14th  and 

15th  centuries  viii.  510, 558, 

705 


PEERAGE— con<. 

(8)  By  precedents  of  peeresses 

for  life    viii.  493n,  512,  561 

(4)  By  precedents  of  creations 

for  life  with  remainders 
constituting  new  peer- 
ages    -  vm.  562,  705 

(5)  On  grounds  of  policy  viii.  508, 

518,  563, 596, 619 

(6)  Even    if   patent    invalid 

grantee  entitled  to  sit 
under  accompanying 
writ  of  summons     vni.  547, 

603, 701 

(^7)  Denial  of  jurisdiction  of 
House  of  Lords  without 
reference  from  the 
Crown     viii.  524, 545, 680, 

696 

See  Houss  or  Lobds. 

Arguments  against— 

(1)  Coke's     authority    ques- 

tioned, later  writers  only 
follow  Coke     vm.  496,  498, 

528,  583,  587,  667.  689 

(2)  Such  peerages  unknown 

since  the  constitution 
settled  -  VIII.  486,  571,  682 

(3)  Precedents  examined  and 

distinguished.  Nearly  all 
by  the  authority  of 
Parliament.  None  of 
barons  for  life  with  seat 
in  Parliament  viii.  488,  535, 

574, 609,  669 

(4)  Prerogative,    if   it    ever 

existed,  lost  by  desuetude 

for  400  years    viii.  486,  572, 

672,  693 

(5)  Like  desuetude  of  peer- 

ages by  tenure  and  by 
curtesy,  of  power  to  sur- 
render, and  of  power  of 
degradation       viii.  532,  580, 

611, 693 

(6)  If  legal,  unconstitutional 

vm.  485 

(7)  Writ  of  summons  must  be 

controlled  by  patent  vm.  567, 

606,  627 

(8)  Arguments  ab  inconve- 
nienti  as  threatening 
independence  of  the 
House  -   vm.  499,  588,  618 

(9)  Jurisdiction  of  House  to 
exclude  disqualified  per- 
sons. See  House  or 
Lords  -  vm.  567,  608,  657, 

664 

<~——  Besolution  that  neither  the  patent 
nor  the  patent  with  the  writ  an- 
nexed coold  confer  the  right  to 
sit  and  vote      -  -         vm.  719 
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— —  Bight  of  Crown  to  confer  title  of 

baron  for  life  not  questioned  tiii.  482, 

633, 636 

*— —  Question  as  to  other  privileges  of 
peerage  passing  under  such  a 
patent  not  raised  viii.  482,  571, 

637, 641 

—  Lords  of  Appeal  in  Ordinary  now 

Barons  for  life  with  seat  in  Par- 
liament -  .  •      Till.  720n 

— -  — —  precedence  of  children  of   Tin.  720X1 

—  annuities  formerly  granted  to  sup- 

port dignity      -  -   11.670,672 

4.  Use  of  the  Prerogaiive 

— -— >  The  creation   of  twelve   peers  in 

1711-12  -  -      Tin.  490n 

—  attempted  restriction  in  the  Peerage 

BiU  1719,  Pitt*8  use  of  the  Pre- 
rogative  -  -       viii.  734X1 

restrictions  in  the  Begency  Bills  of 

1787,  1811        -  -  -        ib. 

»-'—  threatened   creation    to  carry    the 

Beform  Bill  of  1 832      -       viii.  601n 

—  pamphlet   on   the    Prerogative    of 

Creating  Peers  -       viii.  49911,  501X1, 

734X1 

5.  Surrender,    Degradation^   At* 
iainden 

—  Surrender    formerly   allowed    now 

illegal  -        II.  683 ;  ^in.  533i  579 

Scotch  law  as  to     -  -  n.  683 

— —  degradation  for  poverty       viii.  534,  582 

forfeiture  on  death  of  peer  leaving 

eldest  son  attainted.    See  Peeh- 
▲OE  OF  Scotland. 

6.  Dormant^  and  in  abeyance, 

Jurisdiction  as  to    -      ii.  700 ;  ni.  1261 

And  see  House  ov  Lords. 

—  claim  cannot  he  prosecuted   until 

judij^ent  of  outlawry  reversed. 
Wharton  Peerage  Claim        vi.  1103 

—  lapse  of  time  no  har  to  claim  ii.  690, 

719,  724 ;  iv.  1368 ;  viii.  1083 

i— but  may  raise  adverse  pre- 
sumption -  -  iv.  1368 

— — -  right  of  Crown  to  determine  abey- 
ance in  favour  of  particular 
co-heir.     The  Camoys  Peerage, 

III.  1290 

7.  Privileges  of* 

—  -— —  Peer  entitled  to,  at  moment  of 

succession.    In  re  Lord  Uarley, 

11.998,1014;  VII.  1130 

i— —  trial  by  Peers.  See  Lord  Cardi- 
gan's trial        -  -  IV.  601 

—  no  power  to  waive  privilege       rv.  609(ll) 
part  taken  by  Bishops        -      rv.  659(Xl) 

—  peers   now    punishable    as    other 

subjects  -  -      IV.  666(ll) 

i 


PEEBAGE— <:o"^ 

,  trial  of,  in  Parliament,  and  in  Court 

of  Lord  High  Steward  -         ir.  602X1 

-^—  preliminary  proceedings      -  it.  601 

And  see  Dionities. 

»— -  the  Beports  on  the  Dignity  of  a 

Peer  n.  1047 ;  viii.  486, 487, 488ii, 

532x1,  538x1,  556, 557,  558ii, 

561,  562, 575, 580, 673, 674, 

690, 704, 705, 778 

PEERAGE  OF  IRELANl)— Peenge 

Law  of  Ireland,  limitation  to 

heirs  general  -  -  ii.  687,  087lL 

the  PourUi  Article  of  Union  re- 

9         stricting  new  creations  -  n.  905  ; 

vni.  723n,  725 

the  right  of  the  Crown  to  confer  a 

peerage  exists  at  Common  Law, 
and  could  only  be  taken  away 
by  direct  words.  Under  the 
Fourth  Article  of  Union,  when 
the  Crown  has  created  a  new 
peer  on  the  supposed  extinction  of 
three  peerages,  and  one  of  such 
peerages  is  afterwards  revived, 
such  revival  does  not  affect  the 
creation  already  made,  but  only 
the  right  of  the  Crown  to  create 
future  peerages.  The  Bloom- 
Jield  Peerage    -  -  ii.  905 

See  Grant. 

— >  the  extinction  of  the  Earldom  of 
Mountrath  on  the  death  of 
Charles,  Earl  of  Mountrath,  and 
Baron  Castlecoote,  leaving  an 
heir  to  the  barony  of  Castle- 
coote, did  not  cause  an  extinc- 
tion in  the  peerage  within  the 
meaning  of  the  Fourth  Article 
of  Union.    The  Fermoy  Peerage, 

viii.  723, 737,  745,  746,  754, 
764,  768,  778,  783-4 

power  to  keep  up  number  of  Irish 

Peers  not  peers  of  Great  Britain, 

&c.,  to  100        -  -        viii.  725 

— ~  number  of  such  peers  now  less  than 

100       •  -  -       viii.  785X1 

no  new  Irish  peerage  created  since 

1868     ...       Till.  785X1 

—  proposed  legislation  concerning  tiii.  785X1 

returns  in  1840  of  creations  and  ex- 
tinctions since  the  Union      tiii.  1835 

PEERAGE  OF  SOOTLAND-Lord 

Brougham  on  the  Peerage  liaw 

of  England  and  Scotland  ii.  739 

frequent  practice  of  surrenders  be- 
fore the  Union  ii.  683,  685,  711 

limitations  to  heirs  male  in    ii.  685,  687, 

711, 739 ;  VI.  1126 

■     ■   no  new  creations  since  ^e  Union 

Tm.  78311 

-— ^  holders  of,  declared  incapable  of 
British  peerages  by  the  House 
of  liords  1711  ;  decision  re- 
versed 1788      -  Till.  534,  661 
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PEEBAaE  OF  SCOTLAND-cont. 

Jnrisdictionin  Scotch  Peerage  Claims 

VIII.  738n,  1083 

Ancient  Scotch  Peerage.    Evidence 

in  absence  of  patent.  Transfer 
and  surrender  of  Scotch  Peer- 
ages before  the  Union.  Craw' 
ford  and  Lindsay  Peerage 
Claim  -  -  VI.  1126 

^—  Scotch  Peerage.  Evidence  in  ab- 
sence of  patent.  Forfeiture  on 
death  of  peer  leaving  eldest 
son  attainted.  Perth  Peerage 
Claim  -  -  -  VI.  1126 

Scotch  peerages  rescinded  by  Par- 
liament can  only  be  restored  by 
statute — were  originally  terri- 
torial— sometimes  granted  for 
life.  See  Montrose  Peerage 
Claim  -  -  -       vin.  1083 

PEERESSES— Created  for  life       viii.  493n 

— —  whether   entitled    to    privilege    of 

peerage  -  viii.  513, 676 

effect  of  re-marriage  of  peer's  widow 

Yin.  533 

PENSION— Granted  under  colour  of 

office.    See  Grant       -  iv.  738 

chained  on  English  Civil  List       rv.  763ll 

Scotch  pensions      -  -  iv.  747 

PEOPLE'S  CHABTEE. 

See  Chabtists. 

PETmON  OP  EIGHT— If  remedy 
to  enforce  bequest  under  will  of 
deceased  sovereign.  In  re  goods 
of  George  3       -  -  1. 1285 

a    petition   of   right  will    not  lie 

for  damages  for  injury  occa- 
sioned by  the  negligence  or  mis- 
conduct of  persons  in  the  ser- 
vice of  the  Crown  however 
appointed.  Qtuere,  whether, 
supposing  such  a  petition  to  lie, 
a  wrong  committed  in  the  reign 
of  one  Sovereign  could  be  made 
the  subject  of  a  petition  against 
his  successors.  Viscount  Can- 
terbury V,  R,    '  -  IV.  767 

— —  held  not  to  lie  to  recover  compen- 
sation  out  of  money  paid  over 
by  France  under  treaties  of  1814 
and  1815,  and  dealt  with  by 
59  Geo.  3.  c.  81.  Baron  de 
Bode  V.  JB.        -  -  VI.  237 

authorities  collected  i.  1285n ;  !▼•  784lL ; 

VI.  257 
-^—  procedure  at  Common  Law  vi.  237 

Crown  fiat  -  -  vi.  248,  248ll 

judgment  on  -  -         vi.  268ll 

PIZES,  ICAKINO  OF. 

See  Aams. 

PIRACY— 11  &  12  Wm.  3.  c.  7.  8.  8. 
only  applies  to  acts  done 
lucri  caus^,  under  colour  of 
pretended  commission    -        iii.  638 ; 

VI.  221 

91500. 


PIBACT— con/. 

Treaty   alone  cannot  make  slave 

trade  piracy.    R.  v.  Serva  and 
others     -  -  -  vi.  197,  540 

See  Slaveky  ;  Mubdbb. 

PLEADING. 

See     Indiothent,     Trespass, 
Foreign  Sovereign. 

PLUG    EIOTS^See    R.    V.    Feargvs 

0*Connor  and  others         iv.  936,  997n 

POLICE— County  Police  Bill,  1839  iii.l054n 

—  Metropolitan,  employment  at  Bir- 

mingham riots  of        III.  1098^1103, 

1120, 1153 

resistance  to  iv.  665 ;  vi.  779  ;  vn.  1123 

duty  of  meeting  to  disperse  at  bid- 
ding of  police,  and  seek  remedy 
afterwards.    R.  v.  Jones  vi.  811 

—  police  must  not  use  force  until  there 

is  a  refusal  to  disperse    -  vi.  811 

See  Arrest,  Murder,  Biot, 
Unlawful  Assembly. 

POLICY,  PUBLIC— Condition  in  dis- 
position  of  property  contrary  to, 
may  be  void     -  -  - 

condition  calculated  to  embarrass 
the  Crown  in  the  prerogative  of 
creating  Peers,  and  to  bring 
undue  influence  to  bear,  held 
void.      Egerton   v.  Broumiow 

VIII.  193 

-—  case  in  Year-Book  -  -         viii.  274 
Court  will  refuse  to  assist  enforce- 
ment of  illegal  act    ii.  126,  999 ;  "i* 

644 
POLITICAL  EDUCATION-Brough- 

am*s  remarks  as  to        -  ii.  607 

POLITICAL    LIBELS— Statistics   of 

prosecutions  of  -  1. 1385 

POLITICAL  PBISONEES— Returns 

of,  1889-1840   -  -  IV.  1406 

POLITICAL  UNION-At  Bristol    III.  347, 

408, 467, 497 

at  Birmingham        -  -  iii.  1100 

POOE  LAW  AMENDMENT  ACT, 

1834— Agitation  against       iii.  1068, 

1208, 1213, 1226, 1227 

POOE  LAWS — Alleged  neglect  to  put 

in  force  -  -  n.  546 

POPE,  The— Part  in  appointing  bishops 
before  25  Hen.  8.  c.  20.  R.  v. 
Archbishop  of  Canterbury        vi.  409 

POBT — Power  of  Crown  to  create  port 
though  soil  in  subject  and  to 
receive  port  dues.  Evidence  of 
ffrant  to  subject.  Mayor  of 
Exeter  v.  Warren        -  vi.  1104 

POSSE  OOMITATUS— Power  of  jus- 

tice  Of  the  peace  to  raise  iii.  354,  526 

POSSESSIO  PBATEIS  —  Doctrine  of 
does  not  apply  to  peerage  or 
succession  to  Crown        ii.  751 ;  vui. 

673n 
(I  POTTAHS  "—Nature  of       -  ii.  1000 

3b 
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POYNINGPS  LAW-(10  Hen.  r.  o. 
22.) — Made  law  as  to  appoint- 
ments in  Coarts  of  Justice  the 
same  in  Ireland  as  in  England. 
Harding  v.  Pollock      -  ii.  357 

made  it  treason  to  levy  war  against 

the  King  in  Ireland.  72.  y.  Smith 
O'Brien  -     vn.  329,  377,  815 

PRiEMUNIRE  —  Penalty  on  Arch- 
bishops refusing  to  confirm  and 
consecrate  bishops  under  25 
Hen.  8.  c.  20.  B.  v.  the  Arch- 
bishop of  Canterbury      vi.  409,  423, 

441, 482, 495 

See  Bishop. 

PBECEDENCE— Bight   of  Crown  to 
grant  patent  of,  in    Court  of 
Queen's  Bench,  Montreal ;  pre- 
cedence of  judges  of  the  same 
•  court  inter  se.  In  re  Bedard    Yii*  073 

of  Peers  -    -  -  -       vin.  608n 

— ^  of  children  of  Lords  of  Appeal  in 

Ordinary  -  -       viii.  720ll 

PREROeATIVE,  ROYAL. 

See  Crown. 

PREROGATIVE  COURT. 

See  Courts  Ecclesiastical. 

PRESB7TERT. 

See  Chubch  of  Scotiand. 

PRESENCE  AT  UNLAWFUL  AS- 
SEMBLY. 

See  Ui'LAWFUL  Asbembly        -        .  i* 

PRESUMPTION  —  As  to  publication 

of  libel.    B,  V,  Burdett  -      1. 1 

-i definition  of  -  -  -  1. 114 

nature  of    -    1. 107,  111,  112, 114, 126, 

131,140 

>^—  of  malice,  in  publication  of  libellous 
matter.  B,  v,  Harvey  and 
Chapman  -  n.  1 ;  vn.  607 

■         as  to  creation  of  peerage  by  writ  of 

summons  and  sitting    iii.  1282, 1283 

PRESCRIPTION  —  Whether  Qaeen- 
Consort  could  prescribe  for  pri- 
vileges -  -  -  - 1. 979 

there  being  evidence  that  the  right  to 

wreck  was  in  the  Crown  in  the 
reign  of  Charles  1,  a  prescriptive 
right  to  wreck  could  not  be  sup- 
ported. Alcock  V,  Cooke   II.  327,  333 

'  the  offices  of  Custos  Rotulorum  and 
Clerk  of  the  Peace  having  been 
created  within  legal  memory, 
there  could  be  no  prescription 
affecting  them,  Harding  v. 
Pollock-  -  -  11.341 

— ^  quaere  whether  prescription  can 
apply  to  any  judicial  office  in 
Ireland,  the  dominion  of  Crown 
having  commenced  within  legal 
memory.  Master  of  the  Rolls 
in  Ireland  not  a  judicial  officer 
by  prescription.  Ex  parte 
Shaw    .  -  -  II.  998 

And  see    Fbanchise,   Public 
Offioe. 


of  Sta)jecU:  ,     C1*M 

PRETENDEKH-Afcjtiwtion  ci..  ;  -  —  '    -  - . 
'  See  Oath. 

PREVARICATON    OP    WTT; 

NESSES* 
^  See  Contempt. 

PRINCIPAL  AND  ACCESSORY. 

•  See  AccEssonr. 

PRINCIPAL      AND     AGENT  — . 

Liability    of    servants    of    the 

Crown. 

See  Public  Officer. 

—  agents   of   rebellious  subject*   of 

foreign  sovereign.  «  .     — 

See      FoRfiiOK  Soveiijbi»w, 
Byidencb.    9. 

British  subject  in  service  of  foreign 

sovereign  not  liable  in  trespass 
here  for  acts  done  abf oad  under 
authority    of    such   -spvereiga- 
merely  because  such  service  i»,.  __ 
forbidden    by.  English  statute. 
Dobrce  v.  Napier         -  m*  044 

PRINTER— LiaWlity  of    for  libellous 

matter  -  -  -        "•  1^}  5o 

See  Libel. 

PRINTINGS  —  Felonious  compassiiier 
under- 11  &  12  Vict.  c.  12.  ex- 
pressed by. 

See  Tkeason  ;  Tiusason  Feloky 
Act. 

PRISONER— Statement  by,  when  de- 
fended by  counsel  before  6  &  7 

Will.  4.  c.  114  1. 282, 863, 869;  III. 

always  allowed  in  treason  cases   vii.  27 6n 

when    allowed    to  sit   by  counsel 

during  trial  in.  1084, 1177  ;  vi.  U03 
removed  into  dock  for  sentence    iii.  1084 

entiUed  to  copy  of  depositions,  but 

not  to  statement  of  evidence  in.  1088 

examination  of,  by  magistrate      in.  1159, 

1335 

admission  by.    See  EviDiofCE. 

PRIVATEERING— Waiver  of,  in  Cri-    _ 

mean  War,  and  by  Declaration 

of  Paris, 

See  Belligerent  Bights. 

PRIVILEGE  OF  COLONIAL 
GOVERNOR. 

See  Colonial  Governor. 

PRIVILEGE  OF  CONVOCATION. 

See  Convocation. 
PRIVILEGE  (DIPLOMATIC)— TJie 

liability  to  customs  duty  under 
69  Geo.  3,c.  62,  which  could  not 
be  enforced  against  goods  in  the 
hands  of  an  ambassador,  could  .  • 
be  enforced  when  they  passed 
into  the  hands  of  a  person  who 
had  no  privilege.  A.  G,  t. 
Thornton  -  -  n.  129 
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PRIYILEGE  (DIPLOMATIO-coMf. 

"  a  Secretary  of  Legation  entitied  to, 

does  not  forfeit  bj  engaging  in 
trade. 

Qucere  whether  protected  from 
being  sned,  or  only  from  process 
affecting  his  person  or  dignity. 
When  sued  jointly  with  otkera 
may  soiar  waive  privilege  as  to 
allow  action  to  proceed  to  judg- 
ment.   See  Taylor  v.  Best     viir.  317 

authorities  as  to      - 

Case  of  Count  GMUimberg 

\  Case  of  the  Hussion  Minister 


ii*140n 
VIII.  321n 
VIII.  322, 
322il| 


FRIVILEaE,  PAELI AKENTABT. 

Freedom  from  arrest. — By  Lord 
Brougham,  L.C. :  While  parlia- 
mentaryprivilegeprotccts  against 
all  civil  process,  it  is  no  pro- 
tection'in- criminal  matters  or 
in  oaiSes  of  contempt  of  Court 
-in  not  oheyiug  civil  process,  if 
the  contempt  be  in  its  nature  or 
incidents  criminal.  Coke's  dic- 
tum in  4  Inst,  25  questioned. 
In  re  Mr,  Long  WeUesley  ii.  9H 

arrest  of  members  of  Parliament      ii.  916 

menial  servants  of  -  -  ii.  925 

Jurisdiction  of  Courts  as  to  Parlia- 

mentary  Papers. 

In  an  action  for  libel  to  which  de- 
fendant had  pleaded  publication 
by  order  of  the  House  of  Com- 
mons, the  court  had  jurisdiction 
to  inquire,  for  the  purposes  of 
the  action,  into  the  existence 
and  extent  of  the  privilege  or 
power  alleged  in  the  plea. 

in  such  inquiry  the  resolution  and 
declaration  of  the  House  of 
Commons  did  not  conclude  the 
Ci^wt. 

declarations  by  the  House  of  its  own 
privileges  ought  to  be  treated 
with  all  possible  respect  as 
authorities  or  evidences,  al- 
though not  conclusive. 

the  privileges  of  the  House  did  not 
include  power  to  authorise  as 
against  the  plaintiff  the  publi- 
cation of  a  libel  to  the  general 
public.   Stockdale  v.  Hansard  iii.  723 

law  altered  -  -  -         m.  88311 

Commitment  for  contempt. — A  war- 
rant of  commitment  by  order  of 
the  House  of  Commons  for  con- 
tempt of  the  House  need  not 
specify  the  grounds  of  the  order. 

whatever  jurisdiction  a  court  of  law 
may  have  when  the  grounds  are 

.  specified  in  the  warrant,  it  has 
no  jurisdiction  to  inquire  into 

.their  existence  or  sufficiency 
when  they  are  not  specified,  and 
in  Bucli  case  the  return  of  the 
warrant  is  conclusive. 


PRIVILEGE      (PAfiLIAJEENTABT)- 

conU 

'  the  Court  will  take  judicial  notice 
of  the  office  of  the  Speaker  of 
the  House,  and  of  his  authority 
to  give  effect  to  its  order.  War- 
rant of  j  not  vitiated  by  verbal 
-defects.  Case  of  the  Sheriff  of 
Middlesex .         -  -        ni.  1239 

' right  of  House  of  Commons  to  en- 
force the  attendance  of  witnesses 
and  persons  charged  with  con- 
tempt. 
Speaker's  warrant  of  arrest  to  be 
judged  by  rule  applicable  to 
process  of  the  Superior  Courts. 
Howard  v.  Gosset         -  vi.  319 

See' Courts. 

— — -  trespass  maintained  against  mes- 
sengers of  the  House  of  Commons, 
guilty  of  excess  of  jurisdiction 
in  executing  Speaker's  warrant. 
Howard  v.  Gosset         -  iv.  839 

•■ freedom  of  debate  -  -  iii.  854 

._,, , —  from  arrest     -      ni.  757,  821,  855 

mQney  grafts  -  -  iii.  855 

commitment  for  contempt  -  m.  854 

list  of  cases  between  1662  and  1762       iii. 

746n 

how  far  Parliament  sole  judge  of  iii,  850i 

889, 934 


-  III.  881,  921 

Xi±6I8LA- 


— ^  founded  in  necessity 

And  see  Colonial 

TUKK. 

PRIVILEGE  OF  PEERAGE. 

See  Peerage. 

PRIVILEGE  OF  ROYAL  PALACE. 

See  Palace,  Royal. 

PRIVY  COUNCIL— Committee  of,  ap- 
pointed to  consider  of  corona- 
tion of  George  IV.       -  i.  952n 

• reference  to  committee,  of  Queen's 

claim  to  be  crowned ;  all  Privy 
Councillors  summoned  -  - 1.  952 

references  to  committee  as  to  booty  ii.  446 

committee  for  the  afiairs  of  Guern- 
sey and  Jersey  -      vi,  169  ;  viii.  285 

Judicial  Committee,  special  refer- 

ence to  -  -  -  VI.  283 

appeals  to,  restriction  in  colonial 

statutes  -  -  .         III.  1280 

.         — —  in  prize  cases  -  -       viii.  1224 

prohibition  to  -  -       vii.  1071ll 

duty  of  in  ecclesiastical  appeals  as 

to  doctrine.  See  CnuRca  of 
England  ;  Courts, Ecclesias- 
tical. 

See  Order  in  Council  ;  Pro- 
clamation. 

PRIZE  AND  BOOTY  OF  WAR— 

•  Municipal  Courts  have  no  juris- 
diction as  to  hostile  seizure  made 
if  not  flagrante  yet  nondum 
cessante  b^llo.  Bedreechund  v. 
Elphinstone.      -  «  ii.  449 

3b  2 
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PRIZE  AND  BOOTT  OF  WAB-conf. 

the  Crown  has  absolute  discretion 

in  the  disposal  of  booty  of  war, 
and  can  revoke  or  modify  at  will 
any  scheme  for  distribution.  No 
trust  which  could  be  enforced 
by  a  court  of  equity  was  created 
by  minutes  or  warrants  provi- 
ding for  distribution.  Alexander 
v.  The  Duke  of  Wellington       ii.  763 

principles  of  distribution,  actual  and 

constructive  capture.  The 
Deccan  Case,  Argument  bo- 
fore  the  Treasury,  1822  ii.  962 

Royal  warrant  of  1828  ii.  768 

memorandum  of  Duke  of  Wel- 
lington in  1 825  II.  769n,  1071 

warrant  of  1826  revoking  war- 
rant of  1823      -  -  11.771 

assignment  of  expected  share  legal  ii,  776 

difference  between  land  booty  and 

naval  prize  as  to  necessity  of 
legal  adjudication  -  ii.  402 

duty  of  captors  of  naval  prize      viii.  787 

Lord  Mansfield  on  land  booty         ii.  391 

the  Naval  Prize  Acts        i,  1012 ;  h.  401, 

778-782 

Acts  of  1854  -  -        viii.  1224 


PRIZE  COITRT— Note  on  Prize  and 

Prize  Courts,  1854         -       viii.  1223 
■  High  Court  now  permanent  Prise 
Court  ;     provision     for    IVize 
Courts  in  the  Colonies  viii.  1224 

—~~  Prize  Court  not  bound  by  municipal 
rules  of  evidence.  The  Fran- 
ciska     -  -  .         VIII.  349 

PBIZE  COURT  (FOBEiaN). 

See  IJ^OREioN  PsizB  Coubt. 

PROCLAMATION  of  1763  regulating 
constitution  of  ceded  territories 
in  America        -  -  vi.  284 

as  to  coronation.   See  Coronation. 

Prince  Regent's,  against  seditious 

libels     .  -  -  I.  864, 1376 
effect  of,  as  regards  public  meeting  iii.  567 

of  Lord  Lieutenant  under  10  Geo.  4. 

c.  1.  against  meetings  of  danger- 
ous associations  -  n.  629 

PROCTOR,  KnrCPS— See   Pbocuka- 

TOB  GeNEBAL. 

PROCURATOR      GENERAL  —  Of 

reigning  Sovereign  cannot  be 
cited  to  see  will  of  deceased 
Sovereign  propounded  and 
proved.  In  re  (roods  of  George 
3,  deceased        -  -  1. 1273 

See  CouBTS,  Ecclesiastical; 
Cbown  ;  Will  op  Sovbbsion. 

citation  of  -  -  -  1. 1273 

position  of  -  -  1. 1273, 1286, 1286 

notice  to,  by  creditors  in  case  of  in- 
testacy. -  -  1.1286 


l^ROHIBITIOV  —  Against     Judicial 

Committee        -  -       vii.  lOTlll 

granted  to  restrain  Mayor's  Court 

of  London  from  attaching  goods 
of  foreign  sovereign.  See 
Wadsworth  v.  7%e  Queen  of 
Spain. .  -  -  Tin.  53 

— ^-  against  judge  of  inferior  court  on 

the  ground  of  interest  -  nn.  85 

'' PROMPTER,    THE"  — Quotations 

from     -  -  -  11.524,525 

PROPERTY— Of  Hostile  Sovereign,  no 
distinction  as  to  seizuro  of  public 
or  private  -  -  ii.  1012 

—  of  friendly  sovereign. 

See  Fobbion  Sovbbeion. 

Qualification. 

See  House  of  Commons. 

PROTECTION. 

See  Wbit  or  Pbotbotion, 

PROTECTORATE— Whether  Ionian 
Islands  under  British  Protec- 
tion involved  in  British  declara- 
tion of  war  against  Kussia.  See 
The  Ionian  Ships        -         vin.  433 

Authorities  as  to,  cited  in  the  argu- 
ments  -  -  Yiii.  440-460 

and  see  viii.  433n,  44411, 451n 

PUBLIC  ACTS. 

See  EviDKNCB.    7. 

PUBLIC  BODY- Libel  upon.  See 
Libel. 

PUBLIC    DOCUMENT  —  See  Evi- 

DBVCB.      7. 

PUBLIC  ICEETING. 

See     Mbbting  ;      Unlawful 

ASSEMBLT. 

PUBLIC  OFFICE— 

Appointment  tenure,  amotion. 
If  the  Crown  constitutes  a  court, 
either  by  prerogative  or  under 
statute,  the  Crown  may  appoint 
the  judges  and  officers,  but  if 
the  statute  authorises  the  Crown 
to  appoint  the  judges,  and  Is 
silent  as  to  the  officers,  the  ap- 
pointment of  the  officers  rests 
witli  the  Court  itself,  but  may 
by  prescription  or  otherwise  be 
vested  in  some  member  of  the 
Court,  Thus  the  right  of  the 
Chief  .Tustice  of  the  Queen's 
Bench  to  appoint  the  officers  of 
the  Court  has  been  acquired  by 
prescription, 

if  the  Crown  has  once  waived 
the  right  of  appointing  officers, 
and  suffered  iie  Court  or  a 
single  judge  to  appoint,  it  can- 
not afterwards  interfere, 

the  offices  of  Custos  Botn- 
lorum  and  clerk  of  the  peace 
were  created  within  legal  me- 
moiy,  and  therefore  there  could 
be  no  prescription  affecting 
them. 
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PUBLIC  OYSlC&-coni, 

■  the  appointment  of  Clerk  of  the 
Peace  belonged  to  the  Gustos 
Botnlorom  as  incident  to  his 
office.    Harding  y.  Pollock       u,  341 

the  Master  of  the  Bolls  in  Eng- 
land is  a  judicial  officer  by  pre- 
scription with  right  to  appoint 
secretaiy.  Master  of  Bolls  in 
Ireland  not  entitled  as  a  judi- 
cial officer  by  prescription  or 
virktte  qfficii  to  appoint  secre- 
tary. Ex  parte  Shaw  ii.  998 
And  see  F^scriftion. 

Crown  cannot  delegate  power  to  ap- 
point judge  inter  partes, 

appointment  of  Franchise  coroner 
in  the  Duchy  of  Lancaster. 
Jetvison  t.  Dyson         -  -    vi.  1 

^■^  fees  of  an  office  during  pleasure 
cannot  be  reduced  without  con- 
sent of  officer  except  by  legis- 
lative act.     Cameron  y«  Kyte 

III.  620 

Ancient  office  of   Seijeants-at-law 

could  not  be  deprived  by  royal 
warrant  of  exclusive  audience  in 
Common  Pleas  resting  on  im- 
memorial usage.  Serjeants* 
Case     ...         III.  1394 

services  at  coronation  not  ancient 

offices — may  be  dispensed  with 

1. 1010,  lOlla 

—  action  for  money  had  and  received 

to  test  right       -  -    n.  341,  343 

for  disturbance  in       -  -    vi.  1 

amotion — right  to  notice     -  -  615ll 

'—  of  colonial  officers. 

See  Colonial  Officer. 

PUBLIC  OFFICEE. 

1.  Neglect  of  Duty, 

»—  If  the  law  casts  any  public  duty  upon 
a  person,  which  he  refuses  or 
fuls  to  perform,  he  is  answer- 
able in  damages  to  those  whom 
his  refusal  or  fiulure  injures. 
If  several  are  jointly  bound  to 
perform  the  duty,  they  are  liable 
jointly  and  severally  for  their 
failure  or  refusal.  Where  the 
refusal  is  the  act  of  the  majority 
of  a  corporation  or  other  body, 
the  members  of  the  majority  are 
individually  liable. 

persons  having  judicial  func* 
tions,  but  being  also  required  to 
perform  ministerial  acts,  may  be 
sued  for  damages  occasioned  by 
their  neglect  or  refusal  to  per- 
form such  ministerial  acts,  and 
no  allegation  of  malice  is  neces- 
sary to  support  the  action.  Fer- 
guson V.  Kinnoull         -  rv.  785 

—••  criminal  neglect  of  duty  in  the 
suppression  of  riot.  R*  v. 
Pinney  -  -  ni.  611, 640ll 

SeeBioT. 


PUBLIC  OFFICER- con*. 

information  against  magistrates  for 

neglect  of  duty  in.  26n,  128n 

—  observations  of  Blackburn,  J. 

in  R,  V.  Eyre  iii.  510ll,  540n 

Crown  not  liable  for  negligence  of 

its  servants,  nor  superior  officers 
of  Crown  for  neglifeuce  of  sub- 
ordinate officer.  Viscount  Can- 
terbury y.R.-  -  rv.  767,  780 

2.  Contracts  by, 

-*-^  An  action  will  not  lie  against  a 
public  agent  upon  a  contract 
really  made  by  him  as  such 
agent  on  behalf  of  the  Govern- 
ment, thou|di  in  his  own  name. 
Gidley  v,  Palmerston    -  1. 1263 

—  mandamus     against     servants     of 

Crown  -  -  -         VI.  261n 


3.  Excess, 
Liability  of  superior    for    acts   of 

inferior  pursuant  to  orders       iv.  1368 

VIII.  1075 
**  oppression  by  virtue  of  office  "  ii.  98911 
actions  against  Public  Officer  act- 
ing in  good  faith. 
See  Naval  Offiokr, 

— ^  observations  of  Blackburn,  J., 

in  R.  v.  Eyre    -  -  in.  511 
Colonial  Governor. 


See  Colonial  Governor. 

Indian  Official  for  seizure  dur- 
ing war. 
See  Acts  of  State  and  War. 

judges  and  magistrates. 

See  Judge  ;  Colonial  Judge  ; 
Justice  of  tub  Peacsb. 

Military. 

See  Military  Law  ;  Soldiers. 

Naval  officers. 

See  Naval  Officer  ;  Acts  of 
State  and  War. 

officers  of  the  House  of  Com- 
mons. 
See    Privilege,    Parliauen- 

TART. 

officers  of  Colonial  Legisla- 
ture. 
See  Colonial  Legislature. 

—  Secretary  of  State. 

See  Secretary  of  State. 

PUBLICATION  OF  LIBEL. 

See  Libel. 

UNDER  TREASON  FELONT 

ACT. 

See    Treason,   Treason    Fe- 
lony.   7. 

OF  REPORTS  OF  TRIALS. 

—  restraint  of,  practice  as  to  restrain- 

ing during  trials        -     i.  609)  672119 

ni.  763,  834, 898,  902 

how  far  allowable  -  .  .  90211 

—  commenting  on  pending  trial  when 

contempt,    R,  v.  Martin  vi.  961 


>s 
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PUBLICATION,  *c.-.Mn^. 

t>f  proceedings  daring  trial  forbid 

den.  R.  v.  D^i/  -  tii.  803 
—  prohibition  withdrawn  tii.  817 

CtnAEE]U3-~Allowed  to  affirm  in  en. 

minal  oaaes  -  -  - 1.  360 
sfatates    in    relief  of — allowed    to 

affirm  in  the  House  of  Commons, 

1838      -  -  -        VIII,  125ll 

CtnASHDTG— See  Coboner;  Habeas 

Corpus  ;  iNDitrrafENT. 

ftUEBEC— Early  constitution  of  vi.  298 

See  Canada. 

QUEEN. 

See  SovEBEioN. 

QUEEN-CONSORT. 

See  Coronation. 

—  position  in  ancient  times  of 
'         constitutional  position  of 


title  of        -  -  - 

prescription  by        - 

waiver  of  rights  by 

"QUEEN    MAB "— SheUey's     poem. 

trial  of  Moxon  for  publishing   iv.  6d4 


I.  957n 

I.  976,  984 
1014 

I.  977,  988 
- 1.  979 
1. 1029 


BATIFICATION  by  Crown  of  Act  of 
State  against  foreigner  protects 
officer  from  action.  Buron  v. 
Denman  -  -  vi.  526 

need  not  be  expressed  under  Great 

Seal)  through  Secretary  of 
State  or  Lords  of  the  Ad- 
miralty, good.     Ibid,    -  VI.  543 

of  blockade  -  -         nn.  369 

acquiescence  of  Crown  in  order  of 

Colonial  Governor  not  equiva- 
lent to  -  -  -  III.  616 

BEBECCA     RIOTiS  — See     Cardiff 

Special  Commission,  1843         tt.  UOl 

REBELLION. 

See  Treason,  Treason  Felony; 
Foreign  Sovereign. 

RECOGNITION  OF  FOREIGN 
STATES. 

See  Foreign  State. 

RECOGNIZ^CES  —  Judgment  to 
enter  into.  See  Indictment.   7. 

RECORD— Error  on. 

See  Indictment.    10. 

RECORD.  COURT  OF. 

bee  Judge  ;  Coroner. 

RECORDER  OF  LONDON-Position 

of        -  -  -  II.  587 

REFORM  AGITATION— See  Houbb 

OF   COUMONS. 

REFORM  BILL— Proposed  creation  of 

peers  to  pass     -  -        viii.  501ll 

REFORMATION    STATUTES-As 

to    ecclesiastical    appeals.    See 
Gorkam  v.  Bishop  of  Exeter  vii,  1071 
-—  as  to  appointment  and  confirmation 
of  Bishops. 
See  Bishop. 


RELIGION  OF  JURORS. 

See  Challsi^ge.  .,  ..     _      . 

REMAINDER. 

See  Pbbsags. 

REMOVAL    OF  SLAVES    FROM 
ENGLAND. 

See  Slavery. 

REPLT>      RIGKT'  of  — Attorney 
General's;  authorities  collected 

11.1019 

in' the  House  of  Lords        -         rv,  752  ; 

V.  741 

in  Ireland   -  -  -  -   v.  32 

Quare  as  to  non-jury  eases.    B,  v. 

Archbishop  of  Canterbury       vi.  409 

-^—  none  where  Crown  intervenes       .n.  477  ; 

VI.  539 

"*ght  of  counsel  representing  Attor- 
ney Groneral  to  -  -  -  I.  46ll 

resolution  of    the  English  judges, 

December  1884  -  -  v.  3ll 

■         in   Scotland,  panel  entitled  to,  in 

all  cases  except  treason  vii.  542 

REPORTS  OP  TRIALS-Publication 
of. 

See  PuBUcATioK  of  Bstorts 
OF  Trials. 

REPRISALS. 

See  Foreign  Sovereign. 

REPUGNANCY— Objections  for. 
See  Indictment.    3. 

RESPONDEAT  OUSTER-Judgment 

of.  .' 

See  Jndictaient.    6. 

REVOLUTION —  Effect    on    English 

law  of  the         -  -  -    i.  73 

REVOLUTION,  FRJBNCE,  1848- 

References  to    -  -  vii.  48,  873 

RIBBONISM~See  R,  v.  Jon^s        iv.  1367 

RIGHT  OF  REFLT. 

See  BspLY,  Bight  of. 

RIGHT  OF  SEARCH. 

See  Search. 

RIOT)  RIOT  ACT.— Persons  assaulting 
constables  engaged  in  dispersing 
an  unlawful  assembly  are  guilty 
of  riot,  and  persons  counselling 
and  procuring  such  assaults 
are  guilty  of  riot,  though  not 
present  at  the  assaults.  R,  v. 
Williams  -  -  vi.  775 

See  also  R,  v.  Sharpe  -  vi.  1125 

it  is  the  duty  of  every  person  to 

suppress  a  riot  by  eveiy  means 
in  his  power.  In  this  respect 
there  is  no  distinction  between 
the  soldier  and  the  private  iudi- 
vidual.  Every  sheriff,  magis- 
trate, constable,  and  peace-officer 
has  authority  to  command  every 
other  subject  of  the  Crown  to 
assist  him  in  the  undertaking. 
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EIOT,  RIOT  ACT— co»rf. 

.  And  every  man  is  bound,  when 
called  upon,  to  obey  the  call. 
Charge  of  Tindal,  C.J,,  at 
Bristol  -  -  -  -    III.  1 

— -  information  for  neglect  of  daty — ^by 
Littledale,  J.,  in  directing  the 
jury  (Parke  and  Taunton,  J.J., 
agreeing)  that  a  magistrate  or 
other  person  whose  duty  it  is  to 
suppress  a  riot  is  bound  to  do 
all  that  may  be  reasonably  ex- 
pected in  the  circumstances 
from  a  man  of  honesty  and  of 
ordinary  prudence,  firmness, 
and  activity;  that  honesty  of 
intention  is  not  of  itself  a  de- 
fence ;  that  a  magistrate  is  Hot 
required  to  ride  along  and 
charge  with  the  military,  or  to 
head  the  special  constables,  or 
to  give  orders  to  the  military  to 
fire  i  that  he  is  not  bound  to 
hire  men  to  aid  in  keeping  the 
peace,  but  only  to  collect  those 
who  came  on  reasonable  warn- 
ing. 

the  magistrates  may  supply 
the  King's  subjects  with  fire- 
arms in  order  to  suppress  a  riot, 
though  such  a  course  is  not  in 
general  prudent. 

all  the  King's  subjects,  upon 
receiving  a  reasonable  warning 
are  bound  to  aid  the  justices 
in  suppressing  a  riot,  and  to 
attend  upon  the  posse  com-' 
tatus  upon  receiving  reasonable 
notice,  though  precepts  have 
not  been  made  out  and  served. 

a  military  officer  may  in 
quelling  a  riot  act  withotit  a 
magistrate,  though  such  a  course 
is  not  in  genei^  prudent..  /?. 
V.  Pinney  -  -  in,  H 

—  a  riotous  or  illegal  meeting  may  be 

dispersed,  by  force  if  necessary, 
although  the  proclamation  from 
the  Kiot  Act  has  not  been  read 
/?.  V.  Fursey      -  -         in.  543 

and  see       -  -         i.  38n ;  "•  1029 

^—  if  a  person  aiding  the  civil  power  in 
clearing  the  streets,  after  procla- 
mation made  under  the  Biot 
Act,  kills  a  person  by  a  pistol 
shot,  and  if  he  has  discharged  it 
in  the  fair  and  honest  execu- 
tion of  his  duty  when  the  mob 
were  resisting,  the  homicide  is 
not  criminal.  Charge  of  Tindal, 
C.J.,  to  the  Grand  Jury  at 
Bristol  -  -  -  -    III.  1 

—  difference  between  rout  and  riot     1. 1211, 

1214 

treason  and  riot       i.  623)  765 
See    Treason  ;   Tbbason   Fe- 
lony.   2. 


RIOT,  EIOT  ACT-con^ 

duty  of  all  subjects  to  suppress       1. 1177 

duty  of  soldiers. 

See  SoiJ>iBB8. 
— —  Porteous  -  -  -  -  - 1.  766 

Gordon  1. 1143, 1177, 1217, 1218, 

1219, 1240 

Sacheverell  -  -  -         i.  1240li 

Spa  Fields  -  -  -  1. 1219 

See  Unlawful  Assembly. 
RIOTOUS  DEMOLITIOK— Under  7 

&  8  Geo.  4.  c.  30.  s.  8  (now  24 
&  25  Vict.  c.  97.  s.  11),  a  person 
taking  pait  in  a  riotous  assem- 
bly at  the  time  when  the  act  of  de- 
molbhingahouse  begins,  comes 
within  the  description  of  the 
offence,  and  is  liable  to  punish- 
ment, although  he  did  not 
actually  assist  in  the  demolition. 
Under  7  &  8  Geo.  4.  c.  30.  s.  2 
(now  24  &  25  Vict.  c.  97.  s.  8), 
it  is  not  necessary  to  show  ill- 
will  against  the  person  whose 
property  is  destroyed,  but  the 
act  is  malicious  in  law  if  it 
necessarily  injures  such  person 
and  is  done  wilfully.  Charge 
of  Tindaly  CJ.y  at  Bristol      -    in.  1 

indictment  under  7  &  8  Geo.  4.  c. 

ao.  Buled  by  lattledale,  J., 
that — ^It  is  not  necessary  in 
order  to  make  a  party  guilty  of 
felony  that  his  should  be  the 
hand  by  which  it  is  committed. 
Those  who  are  present,  aiding, 
abetting,  and  assisting  are  prin- 
cipals in  the  second  degree,  and 
are  equally  guilty  with  the  prin- 
cipals in  the  first  degree.  Nor 
is  it  necessary  that  parties  aiding 
should  be  within  view,  if  they 
are  so  placed  as  to  prevent 
persons  from  coming  to  the 
assistance  of  the  party  injured. 
If  rioters  attack  a  house  and 
begin  to  destroy  it,  the  fiict  that 
they  persisted  until  prevented 
by  the  military  and  police  from 
doing  further  mischief  is  evi- 
dence of  a  beginning  to  demolish 
it  feloniously.    R,  v.  Howell  in.  1087 

and  see  R^  v.  Harris^  R,  v.  Simpson 

IV.  1387 
ROBBBRT— Prevalence  in  1830  of     11. 1026 

ROMAN    CATHOLIC    DISABILI- 
TIES viii.  I20n,  176n 
See  Catholic  Association. 

ROUT — Difference    between    riot   and. 
See  EioT. 

ROTAL  COURTS  OF  GUERNSET 
AND  JERSEY. 

See  Chann£l  Islands. 

ROYAL  FISH— Franchise  of. 
See  Cinque  Ports. 

right  of  sovereign  to,  does  not  ex- 
tend to  India    -  -  iii.  713 
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EOTAL  HABBIAOE  ACT-12  Geo. 
S.  c.   11.  applies  to  marriages 


Sussex 

-VI.  79 
VI.  8te 


contracted     abroad. 
Peerage  Claim 

Lord  Eldon  on 

BOTAL  PALACE. 

See  PAL1.CB,  BOTAL. 

BOTAL  PBEBOOATIVE. 

See  Crown. 

BOTAL  WABBANT. 

See  Wasrawt. 

BULES  AND  BEGULATIONS  FOB 
THE  GOVEBNKEKT  OF 
THEABMT.j 

See  A&MY. 

"  BUBAL  WAB."    See  R,  v.  Cobbett  11. 848 
BUSH-BEABIKO-  Costom  of         - 1.  342 


SANCTUABT— Privilege  of,  in  Holy- 
rood  Palace      -  -  11. 207 
See  PalagBi  Boyal. 

SABK 

See  Cbannbl  Islands. 

SCANDALOUS  DEFENCE. 

See  Blasphsmous  Libel. 

SCOTLAND. 

See  Church  of  Scotland  ; 
Copyright  (Prbrooative) 
Grant,  Hereditary  Beve- 
KUES ;  Indictment  ;  Peer- 
age OF  Scotland  ;  Sedition; 
Treason  ;  Union. 

SCBIPTUBES— Writings  tending  to 
"vdlify  the. 

See  Blasphemous  Libel. 

SEA. 

See  High  Seas. 

SEA-SHOBE—Land  below  high-water 
mark  property  of  king,  except 
in  cases  of  grant  or  prescription 

II.  1012 
SEABCH,  BIGHT  OF— No  ri^ht  to 
search  foreign  vessels  in  tune  of 
peace  except  ander  treaty  vi.  221, 540 
dnty  of  neutrals  as  to  -  vi.  230 

SECBETABT  OF  LEGATION. 

See  Privilege,  Diplomatic. 

SECBETABT  OF  STATE —  Person 

holding  office  of,  liable  in  tres- 
pass if  under  a  general  order 
made  by  him  without  authority, 
a  prisoner  is  removed  to  a  place 
where  he  is  not  leeally  con- 
fined— ^Act  of  Indemmty.  Cob- 
bett V.  Grey      -  -       viii.  1076 

— •  ratification  by  Crown  of  Act  of 
State  against  foreigner  through. 
See  Ratification. 

certificate  of  recognition  of  foreign 

state. 

See  Foreign  State. 

notice  issued  by,  as  to  an  intended 

meeting,  is  no  efidence  of  the 


SECBETABT  OF  STATE--«>»<. 

purpose  of  such  meeting,  and 
does  not  render  it  iU^pil.  R.  v. 
Fursei/  -  -  -  m-  543 

See  Public  Officer  and  Un- 
lawful Assembly. 
SECUBITIES  OF    STATES  NOT 
BECOGNISED. 
See  Foreign  State. 

SEDITION— I>iff*5reuce  between  trea- 
son and  -  -  -I-  751 
Crampton,  J.,  on     -           -          vi.  59111 

definition  of  Criminal  Law  Com- 

nussioners  cited  -  vi.  727 

on  Scotch  indictment  for,  verdict 

finding  use  of  language  calcu- 
lated (omitting  the  word  in- 
tended) to  excite  -  disaffection 
was  good.    R,  V.  Grant  vii.  507 

And  see   Conspiract;   Sedi- 
tious      LiBBL ;      SeDITIODB 

Words. 

SEDITIOUS  CONSPIBACT. 

See  Conspiracy. 

SEDITIOUS  LIBEL. 

On  the  conduct  of  the  Govern- 
ment and  the  troops. — ^Best,  J., 
told  the  jury  that  they  were  to 
consider  whether  the  paper  con- 
tained a  sober  address  to  the 
reason  of  mankind,  or  whether 
it  was  an  appeal  to  their  passions^ 
calculated  to  incite  them  to  acts 
of  violence  and  outrage, 
the  defendant  could  not  at  the 
trial,  or  in  mitigation,  give  evi- 
dence to  shew  that  such  state- 
ments involring  criminal  charges 
were  true,  but  might  show  in  mi- 
tigation that  be  had  read  such 
statements  in  newspapers.  R. 
V.  Burdett  -  -  1. 1 
truth  of  statements  in     1. 129>  130, 161, 

163 

On  Clergy.  —  Criminal  infor- 
mation granted  on  motion  of 
bishop  of  diocese.  Wood,  R, 
told  the  jury  that  "  when  any- 
thing is  printed  and  published 
for  the  purpose  of  bringing  into 
hatred  and  contempt  any  of  the 
establishments  of  the  conntiy  it 
u  a  libel."    R.  v.  WUUams       1. 1291 

Reporting  Sovereign  to  be  in- 
sane.— ^To  write  and  publish 
fiilsely  of  any  person  that  he  is 
insane  is  a  crime ;  that,  even  if 
h  could  avail  the  defendants  to 
show  that  the  assertion  was 
made  "  from  authority,"  it  would 
not  be  enough  for  this  purpose 
to  show  that  it  was  founded  on 
general  rumour  believed  by  the 
defendants ;  that  it  was  for  the 
jury  to  say  whether  the  appa- 
rently respectful  language  used 
did  not  convey  covert  irony  and 
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SEDmOUS  LIBEL— «mf. 

siircasm.— By  Best,  J.:  Quare^ 
whether  sach  a  Btatement  as  that 
the  Sovereign  is  insane,  even  if 
true,  can  he  lawfully  pohlished 
hy  any  person  when  and  as  he 
thinks  proper.  B.  v.  Harvey 
and  Chapman  -  -  -    ii.  1 

See  Libel. 
On  deceased  Sovereign, — Ruled 
hy  Ahhott,  C.J.:  That  **  a  pub- 
lication tending  to  disturb  the 
minds  of  living  individuals,  and 
to  bring  them  into  contempt  and 
disgrace,  by  reflecting  upon 
persons  who  were  dead,  was  an 
offence  against  the  laws,"  R.  v. 
Hunt    -  -  -  -11.69 

Lord  Mansfield  on  -  -  ".  82n 

Agrarian  outrages.  —  Indictment 
for  publishing  a  seditious  libel 
alleging  an  intent  to  create  dis- 
content, and  to  incite  to  violence. 
— Ruled    by  Lord  Tenterden: 
That  the  question  for  the  jury 
was  whether  the  natural  tendency 
of  the  publication  was  to  mani- 
fest the  desi^  alleged  in  the 
indictment.    B.  v.  Cobbett      -  ii.  789 
Birmingham    Biota— Conduct    of 
Police— By  Littledale,  J.:  The 
question    for     the    jury    was 
whether  the  resolutions  were  a 
calm  discussion  of  the  conduct 
of  the  police  as  a  public  ques- 
tion, or  were  intended  to  per- 
suade people  to  make  use  of 
physical  force  and  to  incite  them 
to  tumult  and  disorder.    B,  v. 
Coains'  -  -         111.1149 

—  a  publication  which  has  a  direct 
tendency  to  cause  unlawful  meet- 
ings and  disturbances,  and  to 
lead  to  a  violation  of  the  laws, 
is  a  seditious  libel.    B.v.Lovett. 

ni.  1177 
See  Libel;  Evidence. 
SEDinOnS    WOEDS  —  Indictment 

for  using  -  -         i"-  1189 

expressions  intended  and   tending 

under  the  circumstances  of  the 
time  to  produce  hatred  and  con- 
tempt of  the  institutions  of  the 
country,  and  to  induce  unlawful 
resistance,  are  seditious. 

on  an  indictment  for  uttering 
seditious  words,  all  the  words  set 
out  need  not  be  proved,  hut  only 
so  many  of  them  as  are  in 
themselves  sufficient  to  consti- 
tute the  crime.    B.y.Fu$teU  vi.  723 

See  also  JR.  v.  O'Brien  and  B,  v. 

Meagher,    R.  v.  J<mes,  B.  v. 
wSouaU        -    VI.  671,  783, 1136 

SEEJEANT  •  AT  -  AEMS — A^ttending 

the  House  of  Commonfy  action 
against. 

8eePKIVIM«lE,PAKl4AMBNTAKT. 


SERJEANTS  -  AT  -  LAW—  Exclusive 
audience  of,  in  Court  of  Common 
Pleasy  only  to  be  abolished  by 
statute  -  -       III.  1294, 1298IL 

SEBJEANTT,  GRAND— Tenure  of  1. 1010, 

SERVICES  AT  COEONATION— Not 

ancientoffices — ^may  be  dispensed 


1. 1010,  lOlln 


in  case  of 

1. 1391 ;  "I-  535 
- 1. 669 
- 1.  667 


with  by  Crown  - 

SEVER — Application  to. 
See  Indictment  7. 

SHERIFF— Authority  of, 
riot 

hereditary  - 

office  of,  in  Scotland 

right  of,  to  call  out  posse  comitatus  1. 1177 

want  of  qualification  of       -  - 1.  667 

of  Middlesex  committed  by  House 

of  Commons  for  levying  an  exe- 
cution in  contempt  of  the  privi- 
leges of  the  House.  Habecu 
corpus  refused.  Case  of  the 
Sheriff  of  Middlesex    -  m.  1239 

See    Privilege,    Parliamen- 

TIRT. 

office  of,  in  Middlesex,  formerly  exe- 
cuted by  two  persons;  quare  if 
one  of  them  could  read  procla- 
mati<in  under  Riot  Act  1. 1392 
See  Jury. 

SHIP  — Pitting  out,  against  friendly 
power.  See  Foreign  Enlist- 
ment Act. 

offences  on  board. 

See  Murder  ;  Piracy. 
SHIPS  OF  WAR— Kxtra  territoriality 

of        -  -  -   11.160,163 

See  Slavery. 
SICCA  RUPEE— Meaning  of  -         in.  650ll 
"  SIX  ACTS,"  THE    -  -i.  27ii 

SLAVERY,  SLAVE  TRADE  — No 

action  would  lie  against  naval  - 
officer  for   harbouring  fugitive 
slaves  on  ship  if  it  was  on  the 
high  seas.  The  defendants  were 
not  bound  (even  if  they  were 
entitled)  to  use  force,  or  permit 
force  to  be  used,  to  compel  the 
slaves  to  quit  the  ship  and  return 
to  the  plaintiff;  the  law  of  slavery 
is  a  local  law  only.    "The  law 
of  slavery  is  a  law  ift  invitum ; 
and  when  a  party  gets  out  of  the 
territory  where  it  prevails,  and 
out  of  the  power  of  his  master, 
and  gets  under  the  protection 
of  another  power  without  any 
wrongful  act  done  by  the  party 
giving  that  protection,  the  risht 
of  the  master,  which  is  founded 
on  the  municipal  law  of    the 
particular  place  only,  does  not 
continue,  and  there  is  no  right 
of  action  against  a  party  who 
merely  receives  the  slave  in  that 
country  without  doing  any  wrong- 
ful act." 
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SLAVERT,  SLATE  TBADE— conf. 

when  on  board  ail  English  ship  not 

lying  in  territorial  waters,  the 
-  fngitives  were  in  the  same 
positlim  as  on  an  island  subject 
to  English  law.  *'  The  moment 
that  tney  (the  fugitive  slaves) 
put  their  feet  on  board  of  a 
'  British  man-of-war  not  lying 
within  the  waters  of  East  Florida 
....  those  persons  who  before 
had  been  slaves  were  free." 
Foi-hea  v.  Cochrane*      -  ii.  147 

■■  a  temporary  residence  in  England 

without  manumission  suspends, 
but  does  not  extinguisn,  the 
status  of  slavery  of  a  person 
who  after  such  refndence  vo-  - 
luntarily  returns  to  a  country 
where  slavery  is  legal. — The  de- 
cision of  the  Court  of  King's 
JBench  in  Sommersetfs  case  re- 
lates solely  to  the  status  of  a 
slave  while  in  England. — ^The 
case  of  Forbes  v.  Uockrane  is 
merely  a  decision  of  the  Court 
of  King's  Bench,  that  certain 
rights  and  immunities  attach  to 
ships  of  war,  and  that  any 
attempt  by  force  to  remove 
fugitive  slaves  from  such  ships 
is  illegal.  That  slaves  coming 
into  England  cannot  be  sent  out 
of  this  country  by  any  legal 
process  executed  here. 

slavery  in  the  West  Indian  Colonies 

was  the  creation  of  custom,  to 
which,  owing  to  the  circum- 
stances  of  its  origin,  the  maxim 
malus  itsus  aholendus  est  is  not 
applicable.  Relation  of  villenagd 
to  slavery  observed  upon.  TAc 
Slave  Grace      -  -  ii.  273 

effect  of  residence  in  England        ii.  282ll 

legality  of  traffic      -  -    ii.  162,  288 

property      -  -  -  h.  153 

history  of  slavery  in  England  11. 164,  I6611 

in  West  Indies         -  -  11.  288 

local  nature  of         11. 164, 168, 161, 168 

meetings  as  to         -  -  -  i.  843 

not  contrary  to  law  of  nations      i.  1346ll 

prosecution  under  5  Geo.  4.c.  1 13, for 

slave  trading.  It.  v.  Z^dueta   vi.  1103 

cannot  be  made  piracy  by  treaty 

only.    R,  V.  Serva        -  vi,  197 

murder  of  British  officer  and  crew 

by  crew  of  foreign  slave  ship 
unlawfully  captured.    16. 

See  MuBDBR. 


Captain  Denman's  proceedings  for 
suppression  of.    Buron  v.  Den- 


man 


VI.  626 


ratified  by  Lords  Palmerston 


and  J.  Bussell  • 
Lord  Aberdeen  on  - 


See  Acts  op  State  and  Wak  ; 

MUBDEB. 


VI.  632 
VI.  634 


SOLDIEESt-AcUob  agamst,  tar  Hbt 
persing  unlawful  assembly.  .  It 
was  the  duty  of  the  military 
forces,  when  requested  by  the 
magistrates,  to  execute  warrants 
for  the  arrest  of  the  leaders,  to 
disperse  the  meeting*  and  to  aid 
.  in  preserving  the  peace;  and 
the  defendants  were  justified  in 
committing  the  alleged  acts  com- 
plained of,  if  they  were  acting 
without  excess  in  aid,  and  at  the 
request  of  the  Civil  Powd'. — 
The  question  for  the  jury  was* 
not  whether  it  was  necessary  or 
expedient  to  call  in  the  military, 
but  whether  the  defendants  were 
properly  acting  in  aid  of  the 
magistrates  ;  and  if  in  so  acting, 
without  excess,  tbey  committed 
the  acts  complsined  of,  no  action 
for  trespass  would  lie.  Bedford 
T.  Birley  -  -  1. 1071 

duty  of,  to  suppress  riots    1. 1176  ;  i"-  5, 

11,  531 

'        to  act  in  aid  of  the  civil  power 

L 1175, 1213 

libel  against  -  -  - 1. 157 

orders  of  magistrates  to       1. 1213*  1213lL 

as  to  the  degree  of  danger  or  ob- 
struction which  would  jmtify 
a  soldier  acting  in  aid  of  the 
civil  power  in  firing  withoat 
orders  from  the  superior  offioers 
and  inflicting  mortal  wounds. 
See  Charge  ofPerrin,  J,     viii.  1078 

—         ■  criticism  of  Sir  John  Pstteson 

vni.  108211 

action  against  Gk)vemor  of  Gibraltar 

for  illegal  Imprisonment  of  plain* 
tiff  by  soldiers ;  evidence  of 
Governor's  orders.  6r/yiifi  v. 
Houston  -  -  TV.  1368 

■         use  of,  by  Governor  of  Guernsey  to 
enforce  obedience  to  his  orders 
in  a  civil  matter,  dis£4)proved    tl  .199 
See  Abmt,  MniTARr  Law. 

"SON  ASaAULT    DEKESSE**  — 

Plea  of. 

See  Tbbbfass. 

SOVEREIGN  •—  Treason,    compassing 
death  of,  by  shooting  at    B.  v. 
Oxford,  B.  V.  Francis   rr.  498, 1376 
See    Treason,   Tkbasok    Eb- 

LONT.     2. 

assault  on.    B.  v.  Bean      «  rv,  1382 

any  molestation  of,  a  misdemeanor 

IV.  1385 

5  &  ^  Vict,  c,  51,  regarding  attempts 

against  -  -         rv.  621n,  556n ; 

vni.  In 

—  trial  for  presenting  pbtol  at. 

B,  V.  Hamilton  «         vii.  1130 

~  —  trial  of  Robert  Pate  for  assault 

on         -  -  -  -  VIII.  1 
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S0VEREIOK--coni. 

other  attempts  against,  hithe  ptcisent 

reign,  and  statutoxy  prOTisions 
regarding  -  -  '         viii.  In 

See  Ckown. 

SOVEREIGN     (POEEIGN)  -  See 

FOREXON  SoVBlUfiXON. 

SOVEREIGNTY'— meaning    of,,  dis- 
cussed -     Till.  444)  451x1,  455, 458 

Semi-sovereign  states  viii.  445,  797 

SPEAKER. 

See    Privilege,    Pabliamen- 

TAUY. 

SPECIALCOMMISSIONS-For  Con- 

naaglit,l606    -  -         in.  1267 

-— r-  for  Berkshire,  Wiltshire,  &c.,  1830-1 

II.  797, 1026 ;  in.  1126 

at  Bristol,  1B32,      -  -  -    m.  1 

at  Maryborough,  1832         -  in.  1261 

at  Monmouth,  1839  -  -  iv.  87 

at  Stafford,  1842     -  -  iv.  1411 

— -  at  Liverpool,  1842  -  -  iv.  1416 

at  Cardiff,  October  1843     -  vi.  HOI 

at  Limerick,  Ennis,   and   Glonmel, 

January  1848    -  vi.  1108, 1125 

at  Clonmel,  September,  1848  -  vii.  4 

at  the  Central  Criminal  Court,  1858, 

for  trial  of  Bernard       -         viii.  887 

SPECIAL  CONSTABLES  -  Special 
Constables  Acts,  empowering 
magistrates  to  call  in  and  swear, 
in  case  of  riot  iii.  6, 11,  353, 481,  518 

— —  persons  refusing  to  serve  as,  may  be 

indicted  -  -  m.  1061 

of  1848,  references  by  Patteson,  J., 

and  Wilde,  C.J.  -    vi.  761,  818 

SPECIAL  JURT. 

See  Jury. 
SPIES— Maule,  J.,  on  evidence  of      vii.  1110 
STATE — See  Acts  of  State  and  Wak. 

STATE,  FOREIGN. 

See  Foreign  State. 

STATEMENT  OF  PRISONER. 

See  Prisoner. 
STATISTICS — Of  prosecutions  for  libel 

1. 1385 

of  rates  of  wages    -  -  1. 1395 

— — ^  of  informations  against  magistrates 

for  neglect  of  duty        •  in.  26n 

of  claims  for  compensation  for  da- 
mage in  Bristol  riots     -  m.  4211 

of  killed  and  wounded  in  Bristol 

riots      -  -  -  III.  43n 

of  population  of  Bristol  in  1831      in.  522 

of  cases  of  privilege  from  1662  to 

1762     -  -  -         ni.  746n 

of  political  prisoners,  January  1839- 

June  1840         •  -  iv.  1405 

STATUTE— Construction  of,  as  to  in- 
terpretation by  usage.  Tke 
Fermoy  Peerage  Claim         viii.  723, 

750, 753-5, 766,  and  II.  199 


STATUTE-^on^. 

—  Coniemporanea   exposiiio    of   old 

statute.  See  Montrose  Peerage 
Claim   -  -  -        VIII.  1082 

— -«  Lord  Ellesmere's  rules  of  construc- 
tion      -  -  -      ;     IV.  477 

misrecitals  in  -  -  vi.  260 

—  operation  of^  as  to  aliens. 

See  AuENS. 

—  as  to  temporary  statute  continued 

by  subsequent  statute   -  vii.  354,  373 
— -  as  to  repealed  and  expired  acts        ii.  657 

STEWARD  — Lord    High    Steward's 

commission       -  -  iv.  605 

when  appointed      -  -         rv.  605lL 

.    '     trial  in  Court  of,  and  ifl  Parliament 

distinguished    -  -  iv.  OOlll 

STOLEN  PROPERTY— Recent  pos- 
session of         -  -  -  III.  9 

STRIKING  SPECIAL  JURY-See 
Jury. 

STRIKING  WORK— When  overt  act 

of  treason  -  1. 1355, 1357 

combination  to  bring  about  universal 

strike.  Buling  of  Ecskine»  J.  rv.  1311 

SUPERIOR  COURTS— Process  of. 

See  Courts. 

SUPREMACY— See  Oath  of. 
SURRENDER  OF  PEERAGE. 

See  P££RAG£. 

TALLIES  OF  THE  EXCHEQUER 

IV.  769 
TANISTRY— Custom  of         -      VIII.  492ii 

TEN  HOURS'  BILL  -  iv.  1098 

TENURE,  PEERAGE  BY    tiii.  582, 610, 

693 

Scotch  peerages  originally  territorial 

VIII.  1083 
See  PsERAOE. 

TENURES — ^By  service  at  coronation    i.  974, 

1010 
—  waiver  of  services  -  -  i.  lOlln 

TERRITORY — Conquest  and  cession 
of. 
See  Colony,  India. 

THEATRE— Rights  of  audience  at      ii.  960 
THREATENING  LETTERS-Send- 

ingof    -  -  -  n.  1031 

"  THRESHERS  "—Insurrection  of  the, 

in  Cbnnaught,  1806      -  in.  1267 

THRESHING     MACHINES  -  De- 

struction  of       -  -  ii.  800 
effects  of         -           -          II.  1029 

TITLE  OF  HONOUR. 

See  Dignities. 

TORTURE— Use  in  Scotland  of,  abo- 
lished after  Bevolutlon  -  i>  763 

"  TORY  RADICAL  "—Origin  of  name 

in.  1223 
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TBADE  UHIONS— See  R,  v.  Feargtu 

O'Connor  and  others      it.  935,  945, 

1059;  II.  573 

TSADINO  BY  FOEEIGK  AM- 
BASSADORS -   n.  134, 143 

See  Pritilege,  Difloxatig. 

TRADING  WITH  THE  EKEMT— 

Prohibition  of,  extends  to  trading 
with  inhabitants  of  enemy's 
countr}',  and  semble  to  removal 
thence  of  merchandise  acquired 
before  the  war.  It  is  primA 
facie  unlawful  for  a  British  sub- 
ject to  ship  eaigo  in  an  enemy's 
port  even  on  neutral  yesseL 
Esponto  ▼.  Bowden      -         yni.  807 

a  contract  of  affreightment  is  dis- 
solved by  outbreak  of  war, 
rendering  further  performance 
illeg^  or  impossible — not  sub- 
sequently revived.  Esponto  v. 
JBowden  ;  Beid  v.  Hoskins  Ym.  807, 

1084 

—^ not  dissolved  unless  perfor- 
mance rendered  illegal  by  out- 
break of  hostilities.  ClemoniMon 
V.  Blessig  -  -      viii.  1085 

— ^  the  national  character  of  a  trader 
during  war  is  determined  by  the 
place  where  the  trade  is  carried 
on,  but  foreign  trader  allowed 
time  to  remove  property.  See 
Cremidi  v.  Powell         -         viii.  787 

occupation  of  territory  by  enemy 
does  not  necessarily  make  in- 
habitants enemies  -         vin.  787 

relaxation  of  rules  as  to,  by  Order 

in  Council  daring  Crimean  War 

VIII.  352 
See— 


Tui.  349 

vin.  807 

VIII.  1084 

VIII.  1085 

VIII.  1088 


2%c  Franciska 
Esposito  V.  Bowden  - 
Beid  V.  Hoskins 
Clemontson  v.  Blessig 
Avery  v.  Bowden 

—  wholesale  issue  of  licences  during 

Napoleonic  War  -         viii.  386 

TRANSPOBTATION-Origin  of      m.  979 

statutes  relating  to  -  -  in.  995 

duration  of-  -  -         m.  1012 

■         form  of  judgment  of.    R.  v.  Martin 

VI.  925 

TBAHSUBSTANTIATION-  Decla- 
ration against    -  -         viii.  120 

— -—  statutory  provisions  as  to    -       viii.  120X1 

TBAVEBSE  OF  IHDICTHEVT— 

For  misdemeanor    i.  47li;  iiiil089, 

1149, 1177 

See  IVDIGTMBNT  7. 


TBEASON  AHD  TBEASOH  FE- 
LOHY— 

Treason  Acts  1S51, 1795  and  1817, 

and  Treason  Felony  Aet  1848  ti.  599n 

authorities  collected  i.  62111,  622b 

1.  Compassing  the  Kin^s  deaik 

{Act  of  1851)     1. 616 ;  IV.  91;  vu*  6 
counts  for   -       i.  632 ;  rv.  497  ;  vn.  12 

shooting  at  the  Queen,  R,  v.  Oxford^ 

B,  V.  Francis   -  it,  497, 1376 

what  overt  acts  of  -  i.  618, 1355, 1361 ; 

vn.  7 
-— —  conspiring  to  levy  war,  an  overt  act 

of       -  -  1.819 

defective  finding  on  count  for,  R,  v. 


Spiers  - 


1.1358 


2.  Levying  war  against  the  King 

m  his  realm^Act  o/ 135 1 )  - 1.  622 

-  counts  for  -  - 1.  646 ;  nr.  98, 100 ; 

VII.  10,  U,  12 

-  a  rising  or  tumult  is  or  is  not  trea- 

sonable, according  as  the  par- 
pose  is  or  is  not  of  a  public  and 
seneral  nature.  There  maybe 
levy  of  war  without  great  num- 
bers or  military  arms  or  array, 
and  without  actual  use  of  force. 
R.Y.  Bardie        -  -         -1.609 

•  difference  between  riot  and  i.  623,  62431, 

766 

•  regular  troops  not  necessary  for       i.  622, 

1353 

•  to  constitute  the  crime  of  hl^  trea- 

son by  levying  war,  there  most 
be  insurrection ;  there  must  be 
force  accompanying  the  insur- 
rection ;  and  it  must  be  for  some 
object  of  a  general  nature.  R.r, 
Frost    -  IV.  85,  92,442 

-  the  charge  of.  Blaekbume,  L.CJr.: 

Clonmel  special  commission     -  vn.  4 

persons  joining  others  in,  guilty  of 
treason,  even  though  ignorant 
of  treasonable  intent.  R,  v. 
0*Donohue       -  -         vii.1091 

persons  inciting  to,  guilty  of  treason, 
though  war  levied  in  their 
absence    R.  v.  Meagher       vn.  1101 

levying  war  against  the  King  in 
Ireland  made  treason  by  Foyn- 
ing's  Law,  10  Hen.  7.  c.  22    vn.  349, 

377 

3.  Compassing  to  depose  the 
Queen,  f^c.  {Acts  0/1795, 1817, 
1848). 

counts  for  i.  647  ;  iv.  101 ;  VI.  602, 

832, 845,  926,  957 ;  vn.  388, 

486,853 
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TREASON  AND  TBEASON  PELOITY- 

cotU, 


an  intention  to  subvert  the  monar- 
chical constitution,  or  to  sever 
Ireland  bj  force  from  the  Crown 
of  England,  is  an  intention  to 
depose  the  Queen  from  the 
style,  &c.,  of  the  Crown  of  Great 
Britain    and    Ireland.      R,    v. 


Dowling 
charge  of  Alderson,  B. 


VII.  381 
VI.  1132 


4.  Composting  to  levy   war,  (fc, 
CAcU  of  1795,  1817,  1848)— 

not  a  specific  treason  before  1795, 
bat  overt  act  of  compassing 
King's  death     -         i.  619  ;  iv.  1414 

on  an  indictment  for  feloniously 
compassing  to  levy  war  to  force 
Queen  to  change  her  measures 
and  counsels,  it  is  not  necessary 
to  aver  or  prove  the  particular 
measures  or  counsels.  JR.  v. 
Mitckel  -  -  VI.  599 

compassing  to  raise  a  general  insur- 
rection for  a  general  purpose  is 
compassing  to  levy  war.  R.  v. 
O'Doherty        -  -  vi.  831 

an  intention  to  assemble  in  arms, 
prepared  to  meet  opposers,  and 
intending  to  prevent  the  Govern- 
ment from  the  free  exercise  of 
any  of  its  lawful  powers,  is  an 
intention  to  levy  war  within 
11  &  12  Vict.  c.  12.  R.  V. 
Dowling  -  Tii.  381 

6.  Overt  act  (^Act  of  1851)— JSJjr- 
pressing  compassing  by  publish- 
ing printing  or  writing  or  by  overt 
act  CActs  of  1795,  1817,  1848). 
meaning  of  overt  act   i.  618,  6I811, 1358, 

1362 ;  IV.  90 

jury  find  overt  act  but  refuse  to 

find  it  treason.     R.  v.  Spiers    1. 1358 

words  and  writings  when  overt  acts  1. 139, 

625;  IV.  1414;  vi.  1127;  vn.  823, 
834,  838,  856, 857, 900, 1102 

as  to  whether  printings  or  writings 
charged  as  publications  of  felon- 
ious compassing  must  be  in 
furtherance  of  such  compassing. 

R.  V.  Duffy  VII.  837,  856, 857, 900 

temporary  provision  of  Act  of  1848 
as  to  open  and  advised  speaking 

VI.  1127 ;  VII.  838 

evidence  of  two  witnesses  in  treason 

7  &  8  Will.  3.  ss.  2,  8     i.  627 ;  iv.  91 

if  an  overt  act  in  pursuance  of  the 
alleged  treasonable  design  is 
proved  to  have  been  done  in  the 
county  or  other  jurisdiction  in 
which  the  trial  is  had,  evidence 
may  be  given  of  other  acts  done 
outside  that  county  or  jurisdic- 
tion in  pursuance  of  the  same 
design.    R.  y.  Bardie  -  - 1.  609 


TREASON  AND  TREASON  EELONY- 

cont, 

6.  Principal  and  Accessory — 
Misprision. 

All  principals  in  treason  i.  626 ;  iv.  94 ; 

VII.  1091, 1098, 1101 

7.  Pleading  and  Evidence. 

On  indictment  under  Act  of  1848, 
s.  8.  for  compassing  to  depose, 
&c.,  or  to  levy  war,  &c.,  and 
expressing  such  compassing  "  by 
publishing  any  printing  or  writ- 
ing, or  by  open  and  advised 
speaking,  or  by  any  overt  act  or 
deed '* 

indictment  containing  coimts 
for  compassing  to  depose,  &c.j 
and  for  compassing  to  levy  war, 
&c..  Court  will  not  put  Crown 
to  election.     R.  v.  Mitchel       vi.  599 

—  indictment  for  compassing  to 
levy  war  in  order  to  force  Queen 
to  change  her  measures  and 
counsels  need  not  aver  the  par- 
ticular measures  and  counsels. 
R.  V.  Mitchel    -  -  VI.  599 

-semble  that  publications  amount- 
ing to. distinct  overt  acts  of  trea- 
son felony  should  be  charged 
in  the  indictment,  and  cannot 
be  given  in  evidence  in  support 
of  other  acts  or  publications 
charged.  Buled  by  Pioor,  C.B. 
and  Pennefatujsb,  B,  R.  v. 
Martin  -  -  -  vi.  997 

—  remark  of  Blackbume,  L.C.J. 
on  writ  of  error  -  vi.  1092 

—  the  publication  of  a  printing 
or  writing  in  furtherance  of  the 
compassing  may  be  well  laid  as 
an  overt  act  or  deed,  in  which 
case  it  is  unnecessary  to  set  out 
any  part  of  such  printing  or 
writing.  Judgment  of  Fenin, 
J.,  and  Kichards,  B.,  in  R.  v. 
Duffy  -  -  -VII.  834,  840 

—  it  is  not  necessary  to  set  out 
the  whole  of  the  printings  or 
writings  charged  as  publications, 
or  to  msert  any  colloquium,  in- 
nuendoes, or  averments  expres- 
sive of  the  intent  charged,  where 
the  passages  set  out  clearly  im- 
port the  compassing.  J?,  y. 
Duffy  -  -  -  VII.  830,  843 

—  as  to  whether  on  a  charge  of 
expressing  the  felonious  com- 
passing by  publishing  or  print- 
ing or  writing,  the  publication 
must  have  been  in  furtherance 
of  the  compassing.    R,  y.  Duffy 

VII.  857, 900 

—  a  count  charging  one  compas- 
sing expressed  by  more  than 
one  publication  or  overt  act  is 
not  bad  for  duplicity.  R.  v. 
Duffy    .  -  -VII.  828, 842 


151S] 


Geli^*dl  Index  of  Sviyecta.. 


TREASON  ABD  TltEASON  FELOFT— 

cont, 

as  to  repugnancy,  see  also    vn.  833 

a  count  charging  a  ciMnpassing 

on  June  3rd  and  expressing  it 
hy  publications  or  overt  acts  on 
June  8rd,  17th,  24th,  is  not  re- 
pugnant or  insensible  -  ru.  855 
it  is  competent  to  libel  a  pre- 
vious design  as  evidenced  by 
subsequent  overt  acts.  B.  v. 
Cumming           -            -           tii.  485 

evidence  that  prisoner  was 

registered  proprietor,  &c.,  of 
newspaper  containing  incite- 
ments to  depose  the  Queen, 
held  primd  facie  evidence  a- 
gainst  him  of  conspiring  to  de-  -  - 
pose  the  Queen.     JR,  y.  O'Do- 

herty     -  -  -  vi.  831 
evidence  that  registered  pro- 
prietor of  newspaper  knowingly 
<  published  incitements  to  depose  -  - 
•  the  Queen  is  evidence  against 
him  of  compassing,  &o.    /{.v. 
'Hartki'           -            -            Yi.  925 

ff.  Special  Procedure  in  Treason, 
Does    not    extend    to    attempts 
against    sovereign,    which    are 
tried  as  murder  -  ..  viii.  In 

nor  to  trials  for  treason  felony      vi.  599 ; 

vm.  381 

• by  7  Ann.  c.  2L  s.  11.  in  trials  for 

treason  the  lists  of  witnesses  and 
jurors  must  be  delivered  to  the 
prisoner  at  ooe  and  the  same 
time  as  the  copy  of  the  indict- 
ment, and  a  delivery  of  the  list 
of  witnesses  five  days  after  the 
delivery  of  the  copy  of  the  in- 
dictment is  bad,  even  though 
made  ten  days  before  the  trial. 
The  prisoner  by  pleading  to  the 
indictment,  had  waived  this  ob- 
jection, and  if  taken  in  time,  it 
would  be  met  by  postponing  the 
trial  to  allow  of  a  proper  de- 
livery,   i?,  y.' Frost      -  -  rv.  85 

rulings  as  to  names,  professions^  and 

place  of  abode  of  witnesses  under 

7  Ann.    it.  172, 227, 253,  298,  306 

provisions  of  7  Ann.  as  to  lists  of 

jurors  and  witnesses,  did  not 
apply  to  Ireland.  R,  v.  Smith 
O'Brien  -  -  -  vii.  1 

applications  to  inspect  jury 

panel  and  ballot  for  jury  refased 

VII.  19, 42 

—  assistant  counsel  not  recognised  in 

treason  -  -  -  iv.  105 

—  English  counsel  allowed  at  trial  for 

treason    in    Scotland.      B,   v. 
Hardie  -  -  - 1.  $09 

—  old  law  of  treason  in  Scotland  i.  615, 

627,  652, 763 

—  provisions  of  Act  of   ITnion  with 

Scotland  as  to  treason  -      i.  614,  664 

—  trials  for,  in    Scotland  since  the 

Union  -  -       1.614,661,668 
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TSEASOK  An>  TKEASOH  FELOBT— 

cant, 

35  peremptory  challenges  in  tiea-   . 

sott;  .fmly.20  in  Ireland.    B.  v. 

Smith  (/Brien  •  -  vn.  3 
evidence  of  overt  acts,  see  5  Ot^ert 

Act,  &c.,  above.      •    .     * 
prisoner  invited  to  address  the  Joty 

after  his  counsels'  speeches     iv.  414 ; 

VII.  276 

- —  Bentence  for  treason  -   i.  779ll ;  vn.  39Q 

altered  by  33  &  34  Vict.  c.  23. 

vii.  aaiti 

power  given  to  Crown  to  commute 

'  sentence  of  death  to  transporta- 
tion in  treason  cases  in  Ireland 
by  12  &  13  Vict.  c.  27.  vii.  379n 

<—  conviction  for,  vacates  seat  in  H^nse 

of  Commons     -  *  vii.  380 

9.  Miscellaneous — ^Any  subject  may 
detain  person  confessing  himself 
guilty  of  -  .  III.  1035 

trial  b^r  court  martial  for,"  in  colony 

.     ,  ni.l293 

may  be  committed  by  aliens,  opinien 

of  law  officers   -  -     m.  1357 

T£EASTJSE-TBOVE~Law  as  to,  in 

India    .-  -  -  m.  717 

TBEATIES— Discussion  as  to  revoca- 
tion and  alteration  of,  and  jodi- 
cial  interpretation  of.  The 
Franciska         -  -         viii.  398 

See  Blockade. 

cannot  per  se  make    slave    trade 

piracy  or  unlawful.  B.  v.  Serva, 
Burony.  Denman  -  vi.  197,  525 

petition  of  right  does  not  lie  to  re-' 

-  xoyer  compensation  out  of  funds 
paid  over  by  Fxanee  pursuant 
..to    treaty.       Baron    de   Bade 
y.B,     '  -  • .  VI.  237 

■       — —  claims  under  treaty. 
See  British  Subject. 

power  of  Crown  to  cede  territory  by 

treaty— -^r.  Gladstone  on      vi.  301lL 

TBESPASS. 

I.  Actions  of 
—  Against  Colonial  Governor. 

See  Colonial  Governor. 
judge. 

See  Jddgb. 
magistrate. 

See  Justice  op    the    Peace, 

BlOT. 

naval  officer. 

See  Naval  Officer. 

officers  of  the  House  of  Commons. 

See    Public  Officer,   Pbivi* 
leoe,  Parliamsntart. 

soldiers. 

Se^  Soldiers. 

for  acts  done  abroad  in  service  of 

foreign  sovereign  where  such  ser- 
vice forbidden  by  English  statute. 
See  Conflict  of  Laws,  For- 
eign Enlistment  Act,  ]^rin- 
cifal  and  Agent. 

2.  Pleading,  and  evidence. 


isivrj 
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TBJSISPASSr-conL 

eyidence  of  justification  under  gten^ral 

lAsoe,  in  trespass  against  judge 

for  judicial  act     iii.  585ll,  588 ;  ^n* 

1047 

■  — —  in  trespass  against  naval  officer 
for  act  of  state  against  foreigner 

VI.  525,  543 

plea  of  special  justification  in  tres- 
pass against  Judge      iii.  1317, 1331 , 

1343 

in  trespass  for  assault  pleas,  of  special 

justification  that  it  was  com- 
mitted in  dispersing  an  unlaw- 
ful assembly,  and  of  son  assault 
demesne.    Bedford  r.  Birley    1. 1071, 

1248 
TBIAL— Postponement  of     in.  548ll,  1089 ; 

VI.  628 

publications  during,  when  contempt 

III.  763n,  902 ;  vi.  961 
See  Publication  of  Keports 
OF  Trials. 

right  of  prisoner  to  copy  of  de- 
positions -  -         III.  1088 

no  depositions,  when  arrest  under 

bench  warrant  -  -  vii.  767 

defendant  fined  for  contempt  1. 1366 

duty  of  judge  to  answer  questions  of 

jury       -  -  -  -  II.  65 

under  Fox's  Libel  Act. 

See  Libel. 

■■       refusal  to  permit  defendant  persist- 
•  ing  in  introducing  blasphemous 
and  scandalous  matter  to  pro- 
ceed with  defence  1.1042,1367,1369 
And  see  Indictment  7. 

TRIAL  AT  BAR— The  Crown  may  of 
right  claim  a  trial  at  Bar  of  an 
action  in  which  it  is  interested, 
and  a  rule  absolute  will,  on 
the  application  of  the  Attorney 
General  in  person,  be  made  in 
the  first  instance.  Bowe  v. 
Brenton  ii.  251;  Paddock  v. 
Forrester  -  -  rv.557 

—  motion  for,  when  made       -  in.  17ii 

venue  -  -  -  m.  17n 

process  for  attendance  of  juries       -  i.  913 

-r— —  order  continuing,  in  vacation     v.  67,  788 

—  absence  of  one  of  the  judges  -  v.  233 

—  in  the  Court  of  Exchequer  in  Buron 

V.  Denman        -  -  vi.  525 

TRIERS. 

See  Challenge. 
TRINrrT—Denial  of  doctrine  of  the  1. 1339, 

1342 ;  IV.  589, 590n 

TROVER^Against  public  officers.  See. 

See  Naval  Oppicer,  Slavery. 
TRUTH— Of  statements  in  libel. 

See  Libel. 
TWELVE  TABLES— Law  as  to  libel 

of         -  "  -1.79,81,83 


'TWENTY^T^UR  PEROUK- 

NAHS "— District  round  Cal- 
cutta    -  •  -        III.  687ll 
TYRANNICIDE— Defence  of  1. 1365 

UNCERTAINTY— Objections  fi)r. 
See  Indictment.    8. 

"  UNCONSTITUTIONAL  "  contrast- 

edwith  « illegal "  viir.  609, 672,  682 

UNION    WITH   IRELAND  — Con- 
struction of  Fourth  Article  as 
to  land  creating  Irish  peers. 
See  Peerage  of  Ireland. 

agitation  for  repeal  of.  B.  v.  O'Con- 

neU        -  -    V.  524,601paMmi. 

See  Irbland. 

UNION  WITH  SOOTLANB-P^vi- 

sions  as  to  treason        -      i.  614  664 
as  to  whether  it  restricted  preroga- 
tive of  creating  parliamentarj 
boroughs  -        1. 800, 838, 859 

provisions  of   Fourth  Article   not 

infringed  by  patent  prohibiting 
importation  of  Bibles  from  £ng- 
land  into  Scotland.  Manners  v. 
King*8  Printers  -  n.  215 

its  effect  on  peerage  of  Scotland 

VIII-  723ll 
UNITARIANS  —  Legality    of    their 
doctrines.    See  Shire  v.  Wilson 

IV.  1370 

UNLAWFUL  ASSEMBLY— 
1.  Wkat  constitutes, 

If   persons    seditiously   assemble 

either  with  or  without  previous 
concert  for  purpose  of  disturb- 
ing peace,  or  of  raising  discon- 
tent and  disaffection,  they  am 
guilty  of  the  offence'of  unlaw- 
fully assembling. 

a  meeting  of  such  numbers  ' 
of  people  and  under  such  cir- 
cumstances as  cannot  but  en-  - 
danger  the  public  peace  or  must 
produce  terror  of  immediate 
danger  in  the  minds  of  the  sub- 
jects is  an  unlawful  assembly. 
If 'the  terror  be  of  future  and 
distant  but  not  of  immediate 
danger,  quare, 

mere  numbers  will  not  neces- 
sarily make  an  assembly  unlaw- 
ful, without  circumstances  cal- 
culated to  produce  terror  and 
alarm. 

persons  who  are  present  at  a 
meeting  with  knowledge  of  such 
purpose,  means,  manner,  and 
circumstances  as  render  it  un- 
lawful, and  who  give  their  aid 
and  oountenance  to  the  meeting, 
are  guilty  of  unlawfully  assem- 
bling, but  persons  present  with- 
out inch  knowledge  or  not 
giving  such  aid  and  counten- 
ance are  not  guilt}'.  B,  v. 
Hunt    "  .  .  -1.171 
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UNLAWFUL  ASSEMBLY-con^ 

an  assembly  may  be  unlawful  either 

by  reason  tiiat  its  objects  are 
unlawful,  or  by  reason  that  its 
character  is  such  as  to  produce 
terror  in  minds  of  ordinary  firm- 
ness.— Nmubers  may  make  an 
assembly  unlawful  if  of  such  a 
description  as  must  of  necessity 
produce  terror,  and  if  terror  is 
naturally  and  necessarily  the 
result.  Quere  whether  fear  of 
a  future  rising  is  sufficient  terror. 
Arms  must  not  be  carried  to 
a  public  meeting  if  they  are 
calculated  to  create  terror.  If 
the  purposes  of  an  assembly 
are  unlawful,  every  one  who, 
after  becoming  aware  of  these 
purposes,  attends  as  a  partisan 
without  taking  steps  to  counter- 
act such  purposes,  is  guilty  of 
taking  part  in  an  unlawful 
assembly.  If  there  are  circum- 
stances of  illegality  such  as  the 
exhibition  of  arms,  so  as  to 
excite  terror,  every  one  who 
with  knowledge  of  those  circum- 
stances lends  himself  to  the 
purposes  of  the  meeting  is  guilty. 
A  meeting  may  be  lawful  as  to 
some,  unlawful  as  to  others ; 
lawful  as  to  one  period  of  time, 
and  unlawful  as  to  another.  The 
mere  fact  that  the  magistrates 
have  published  a  notice  caution- 
ing aU  persons  against  attending 
a  meeting  does  not  render  the 
meeting  an  unlawful  assembly 
in  the  absence  of  anything  other- 
wise illegal  in  the  circumstances, 
manner,  or  purposes  of  the 
meeting.    B.  v.  Dewhurst         -  i.  529 

chief  authorities  as  to  law  relating 

to         -  -  -  1. 434n 

description  of,  by  Bay  ley,  J,    i.  436,  597, 

1215 

by  Hawkins    - 
by  Holroyd,  J. 
participation  in 

a  meeting  of  persons  for  the  purpose 
of  spreading  sedition  and  of 
bringing  into  contempt  the  Con- 
stitution, or  calculated  by  its 
accompanying  circumstances  to 
excite  terror,  is  an  unlawful 
assembly.    Red/ord  v.  Birley  1. 1071 

Parke,  J.,  on  -  -  ii.  1028 

within  33  Greo.  3.  c.  29.  Catholic  As- 
sociation -  II.  1036>  1038 

a  meeting  to  adopt  preparatory 
measures  for  holding  a  National 
Convention  as  the  only  means 
of  obtaining  and  securing  the 
rights  of  the  people  is  an  illegal 
meeting.  A  notice  issued  by 
order  of  the  Secretary  of  State, 
describing   the  purpose  of  an 


-    1.434,697 

1. 1216 

1. 438, 474, 481 


UNLAWFUL  ASS£MBLT--coji^. 

intended  public  meeting  as 
danserous  to  the  public  peace 
and  illegal  is  no  evidence  of  the 
purpose  of  such  meeting,  and 
does  not  render  such  meeting 
illegal.  Attending  an  illegiu 
meeliniTy  knowing  it  to  lie  so,  is 
an  offence,  although  no  procla- 
mation declaring  the  meeting  to 
be  illegal  has  been  issued  by  the 
Govern meut.    R.  v.  Fursey     iii.  543 

Alderson,  B.,  directed  the  jury  that 

any  meeting  assembled  under 
such  circumstances,  as,  acoord- 
ing  to  the  opinion  of  rational 
and  firm  men,  are  likely  to  en- 
danger the  peace  of  the  neigh- 
bourhood, or  as  would  alarm 
persons  of  reasonable  firmness 
and  courage  is  an  unlawfhl 
assembly.  In  determining  whe- 
ther an  assembly  is  unlawful, 
the  jury  should  take  into  con- 
sideration the  way  in  which  the 
meetings  were  held,  the  hour  of 
the  day,  and  the  language  used 
by  the  persons  assembled  and 
by  those  who  addressed  them. 
R.Y.  Vincent.  -  -  m.  1037 
ruled  by  Patteson,  J.— That  wher- 
ever a  body  of  persons  meet 
together  in  great  numbers  in 
such  a  manner  and  under  such 
circumstances  as  reasonably  to 
excite  terror  and  alarm  in  the 
neighbourhood,  there  is  an  un- 
lawful assembly.  R,  v.  Ste- 
phens  •            -            -  in.  1189 

definition  of,  by  Alderson,  B.       iii.  1349 

difference  from  riot  in.  1313, 1360 

Lord  Abinger,  C.B.,  on       -  iv.  1419 

evidence  of-  -  -  rv.  1366 

meetings  to  intimidate  Parliament   t.  608, 

724,  726,  779 

meeting  convened  for  the  purpose 

of  uttering  and  listening  to  sedi- 
tious language  exciting  to  vio- 
lence and  resistance  to  law  is 
an  unlawful  assembly,  so  far  as 
parties  calling  or  attending  it 
for  that  purpose  are  concerned. 
R.  V.  Fusseil,  R.  v.  Jones       ri.  733, 

783 

charge  of  Patteson,  J.,  on,  1848     vi.  760 

— —  Alderson,  B.,  on.   See  R,  v.  RanAin 

▼11.787 

dnlllng  for  the  purpose  of  going  to 

a  meeting  with  ease  and  regu- 
larity is  lawful ;  semUe  drilling 
for  the  purpose  of  overawing 
the  Qovemment  of  the  King- 
dom is  high  treason ;  and  driU- 
ing  for  the  purpose  of  securing 
attention  to  seditious  speeches 
and  giving  confidence  to  persons 
disposed  to  sedition  is  a  mia- 
demeanor.    R.  v.  Hunt  1. 171 


1681] 
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drilling  for  the  purpose  of  over- 

awing  the  GoTemment,  and 
exciting  tomult,  offering  resist- 
ance to  the  Civil  Power,  securing 
the  attention  of  the  persons 
drilled  to  seditious  speeches,  or 
giving  confidence  by  an  appear- 
ance of  strength  to  disaffected 
persons,  is  unlawful.  Bedford 
V.  Birleif  -  i.  1071 

8.  Bight  to  disperse, 
—>  dictum  of  LordEldon  -  i.  424ll 

dispersal  l^^al.  Abbott,  C.  J.,  in  Bed- 
ford V.  Birley    -  1. 1316, 1230, 1239 

right  and  duty  of  magistrates  to  dis- 
perse—indictable for  criminal 
negligence  if  thej  do  not — ^must 
use  means  proportionate  to  the 
occasion.  iIettlbdalb,  J.,  in  B. 
V.  iVeo/e  -  -  III.  1312 

an  illegal  meeting  may  be  dispersed 

by  force  if  necessary,  although 
the  proclamation  from  the  Biot 
Act  has  not  been  read.  B.  v. 
Fwraey  ...  m.  543 

resistance   to     dispersal.  —  resist- 

ance  to  an  attempt  improperly 
to  arrest  must  be  proportioned 
to  the  attempt;  and  if  a  man 
for  the  purpose  of  such  resist- 
ance bhonld  kill  another  with  a 
deadly  weapon  which  he  pre- 
pared beforehand  in  order  to 
resist  at  all  hazards  any  attempt 
to  arrest  him,  he  would  be 
guilty  of  murder.    B,  v.  Furaey, 

111.643 

no  right  to  resist  dispersal  of  assem- 
bly by  the  police.  Wilde,  C.  J., 
in  B,  V.  Jones  -  -  vi.  811 

police  must  not  use  force  before 

refusal  to  disperse         -  -        ih, 

UNLAWFUL      ASSOCIATION  - 

Bound     by    unlawful      oaths, 

67  Geo.  8.  c.  19.  s.  25.  -  in.  1281 

Under  10  Geo.  4.  c.  1.    It  was  a 

breach  of  the  Act  for  persons  to 
meet  as  an  association  which  the 
Lord  Lieutenant  had  forbidden ; 
and  also  when  dispersed  to 
agree  to  meet  again  for  the  same 
purpose  under  another  name. 
B,  V.  (yConnell  -  n.  629 

See  Catholic  Abbooiation, 
Obanob  Society. 

UNLAWFUL  OATHS-What  are  m.  1380 

USAGE,  USEB—Immemorial  usage, 
the  foundation  of  the  rights  and 
privileges  of  peers  and  ser- 
jeants-at-law      in.  1298 ;  vin*  479, 

487x1 

as   evidence    of    right    of    Queen 

Consort  to  be  crowned       i.  971^  981, 

1016>  1028 

91500. 


USAGE,  USEB— coft^ 

—  evidence  of  as  to  qualifications  for 
military  commands. 
See  Ahmt. 

And  see  Statutb  Dbbuetctds. 


VAN  DIEHEN'S  LAND  (TAS- 
MANIA) —  Constitution    of 

VIII.  873ii 
See  Colonial  Lboiblatubb. 

VATAN— Nature  of  Indian  estate  of     11.  389 

VENDUE  OFFICE— In  Berbice,  abo- 
lition of         -  -  ni.  609ll 

YENIA  £TATIS— In  British  Guiana, 

abolished       ...  m.  5I8 

YENIBE  DE  NOVO— Denial  of  chal- 
lenge, ground  for,  and  not  for 
new  trial.     B,  v.  Edmonds         i.  968 

Grcu/  V.  B.  -     VI.  158,  I681I 

VENUE— See  Imdeotment  5. 

VETO — Of  the  Crown    -  -  viii.  511 

VETO  ACT  OF  1834. 

See  CflUBCH  of  Sootlakd. 

VILL — Omission  of  name  of,  for  indict- 
ment. 
See  Indictment  5. 

VILLEINS— In  gross  -  -  II.  285 

regardant    -  -  -  11. 285 

nature  of  villenage  -    11.  284|  285 

as  distinguished  &om  liher  homo    vii.  814 

"VOIEDIEE." 

See  Challknob. 


I.  293n,  1395 

I.  617, 79311 

II.  574 


WAGES— Bate  in  1819  of 

of  agricultural  labourers 

—  conspiracy  to  raise 

WAIVEB — By  Crown  of  appointment 

of  officers  in  Courts  of  Justice  n.  346 
See  PoBLio  Offices. 

of  privilege  by  diplomatic  agent. 

See  Privilbob,  Diplomatic. 

of  belligerent  rights. 

See  Belliobbbnt  Rights. 

WAR. 

See  Act  of  State  and  War, 
Bklligerencv,  Belliosr- 
BNT  Bights,  Blockade, 
Contraband,  Declaration 
of  War,  Neotrality,  Pro- 
tectorate, Trading  with 
THE  Enemy. 

WAR  (LEVTING  AND  OOHPASS- 
INO  TO  LEVY). 

See  Treason,  and  Treason 
Felony  2,  4. 

WABUEE  STORES. 

See  Contraband. 
WAREAKT  OP  AEREST-Of  Lord 

Chancellor  for  committal  of  con- 
tempt in  baukruptcy  iii.  573ll 

3c 
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WARRANT  OP  AREEST-coi./. 

of  Speaker  of  Hoase  of  CommoDs. 

See    Privilege,    PxVbliamsn- 

TABY. 

of  judges  of  King's  Bench  for  arrest 

III.  1327, 1334 

arrest  on  bench  wlirraut  after  find- 
ing hill  -  -  VII.  781 

of  magistrates,  for  arrest  of  leaders 

of  unlawful  assembly  1. 1153 

,  for  arrest  of  party  charged 

with  publishing  libel     -  1. 1346 

WARRANT,  EOYAIi— Royal  warrant 
for  distribution  of  booty  does 
not  create  enforceable  trust. 
Alexander  v.  Duke  of  Welling' 
ton         '  -  '  II.  763 

Royal  warrant  depriving  Serjeants- 

at-Law  of  exclusive  audience  in 

the  Common  Fleas,  illegal      iii.  1294 

WHITEBOTACTS     -  -      ni.l263n 

Trials  under  -     iii.  1261 ;  vi.  UU 

WILL — Statements  in,  when  evidence  of 

fact        -  -  -  VI.  79 

WILL  OP  SOVEREIGN -In  the 

matter  of  an  alleged  testamen- 
tary paper  by  a  deceased  Sove- 
reign bequeathing  15,000/.  to  be 
paid  by  the  heir  and  successor 
to  the  Crown  the  Prerogative 
Court  had  no  jurisdiction^o  cite 
the  reigning  Sovereign,  or  his 
Procurator  -  General.  No  pre- 
cedent of  royal  will  being  ad 
mitted  to  probate.     In  re  the 

1.1279 


goods  of  Geo.  8 
Custody  of 
Precedents  as  to 


1. 1280 

1. 1281 


WITNESSES— I'ist  of,  in  treason. 

See    Treason,   Treason    Fe- 

LONV   8. 

in  felony,  prisoner  not  entitled  to  list 

of  witnesses  ;  but  counsel,  after 
arraignment,  may  see  names  on 
back    of    indictment.       R,    v.      ^ 
Cuffey  '  -  VII.  381 

-«->  two,  necessary  in  treason   -  -  i.  627 


WITNESSBS-con«. 

— [ —  expenses  in  criminal  casee  of         i.  37411 

committed  for  refusing  to  give  evi- 
dence.    R.  V.   Smith    0*Brien 

VII.  154 

on  "  voir  dire.*' 

See  Challenge. 

right  of  House  of  Commons  to  en- 
force attendance  of.  Howard  r. 
Gosset  -  .  -  VI.  320 

medical,  as  to  insanity  on  criminal 

trial. 

See  Insanity  2. 

And  see  Evidence. 

WORKING  MEN'S  ASSOCIATION 

IV.  349n 

WORDS— When  overt  acts  of  treason. 
See    Treason,    Treason  Fe- 

LONT  5. 

Seditious. 

See  Seditious  Words. 

WRECK— Franchise  of. 

See  Franchise,  Prescription. 

WRIT  OF  ERROR. 

See  Indictment  10. 

WRITS    OP    PROTECTION  -  To 

Crown  servants  and  debtors      rv.  738 

WRIT  OF  SUIOIONS  TO  PAR- 
LIAMENT—Crown  may  en- 
force attendance  by,  but  not 
under  altered  name  or  new  title. 
Egerton  v.  Brownlow    viu.  193|  204 

instance  of  title  conferred  by      viii.  219lL 

when    followed  by  sitting,  confera 

descendible  peerage,  but  when 
accompanied  by  patent  for  life 
only,  must  be  limited  by  patent. 
The  Wenileifdale  Peerage  Case 

VIII.  479 
See  Peerage. 

as  to  boroughs  i.  SOQ,  BSS,  859 ; 

VIII.  486,  685 
See  BoRouoHS. 

WRITINGS  —  When  overt  acts  of 
treason.  Felonious  compassing 
under  11  &  12  Vict.  c.  12.  ex- 
pressed by.  See  Treason, 
Treason  Felony,    .n. 
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